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PROCEEDINGS 


Senate  Chamber, 
"Harrisburg,  Pa.,  Tiiesday,  December  9,  1919. 

10  o'clock,  A.  M. 

Hon.  WILLIAM  I.  SCHAFFEE,  Chairman.  The  hour  fixed  for 
the  meeting  of  this  Commission  having  arrived,  the  Commission  will 
be  in  order. 

We  will  be  led  in  prayer  by  the  Kev.  Dr.  Lewis  S.  Mudge. 

PRAYER. 

The  Rev.  Dr.  Lewis  S.  Mudge,  pastor  of  the  Pine  Sti'eet  Presby- 
terian Church,  Harrisburg,  then  offered  the  following  prayer: 

Almighty  and  ever-blessed  God,  King  of  Kings  and  Lord  of  Lords, 
Thou  who  doth  dwell  in  light  ineffable  and  glory  unapproachable,  in 
whose  sight  even  the  stars  of  heaven  are  unclean,  we  bow  before  Thee 
with  reverence.  Thou  art  infinite  justice,  holiness,  goodness  and 
truth.  Thou  hast  written  Thy  laAv  in  nature,  on  the  fleshy  tablets  of 
men's  hearts,  and  in  Thy  most  Holy  Word.  Open  Thy  law  to  these 
Thy  servants,  who  have  gathered  to  perform  this  high  duty.  Make 
them  familiar  with  Thy  holy  will.  May  they  be  so  guided  that  they 
shall  write  into  the  fundamental  law  of  this  state  an  expression  of 
Thy  purposes  free  from  all  prejudice  and  partisanship.  Enlighten 
them  with  Thy  truth.  Grant  that  they  may  desire  to  discharge  the 
duties  committed  unto  them  with  strict  fidelity. 

Look  with  loving  favor  upon  the  President  of  these  United  States, 
upon  all  who  are  associated  with  him  in  legislative,  executive  or 
judicial  functions.  Bless  the  Governor  of  this  great  commonwealth 
and  all  those  who  join  him  in  maintaining  its  honor  and  purity. 
Hasten  the  coming  of  universal  peace. 

Bless  Thy  holy  law  to  all  the  nations  of  the  earth,  and  may  the  day 
soon  come  when  that  law  shall  be  written  everywhere,  not  only  in  the 
statute  books,  but  in  the  thoughts,  words  and  deeds  of  men. 

Most  gracious  God,  by  whose  favor  alone  we  can  do  that  which  is 
pleasing  in  Thy  sight,  favor  us  nqw  with  Thy  presence,  continue  with 
this  august  body  as  from  day  to  day  it  gathers,  and  may  the  outcome 
of  its  deliberations  be  the  glory  of  Thy  name,  the  honor  of  this  com- 
monwealth, and  the  hastening  of  the  coming  of  the  King  of  Kings. 

And  unto  the  Father,  and  unto  the  Son,  and  unto  the  Holy  Spirit, 
the  Triune  God,  we  will  ascribe  all  honor,  and  power,  and  majesty, 
and  dominion,  and  might,  world  without  end.  Amen. 
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ACT  CREATING  COMMISSION. 

The  CHAIRMAN.  This  Commission  is  created  by  authority  of 
au  act  of  the  general  assembly  of  this  commonwealth,  which  is  as 
follows : 

AN  ACT 

Providing  for  the  creation  of  a  commis.sion  to  study  and  to  report  to  the  general 
assembly  upon  the  subject  of  the  revision  ^ind  amen(hnent  of  tlie  Constitution  of 
this  commouwealtli  ;  prescribing  its  powers  and  duties;  and  making  an  appro- 
priation. 

Six-tiou  1.  Be  it  enacted,  &c.,  That  twenty-five  citizens  of  this  commonwealth, 
appointed  by  the  Governor,  are  hereby  constituted  a  commission  to  be  known  as 
"The  Commission  on  Constitutional  Amendment  and  Revision."  The  Governor  shall 
designat(>  one  member  hf  the  commission  as  its  chairman.  All  vacancies  in  the 
commission  shall  be  filled  by  the  Governor. 

Section  2.  It  shall  be  tlie  duty  of  the  Commission  on  Constitutional  Amendment 
and  Revision  to  study  comprehensively  and  in  detail  the  provisions  of  the  present 
Constitution  in  the  light  of  modern  thought  and  conditions,  with  especial  view  of  the 
necessity  or  advisability  of  changing  or  omitting  any  such  provisions,  in  order  to 
obtain  and  secure  for  the  people  of  this  commonwealth  a  form  of  government  best 
suited  to  their  needs  and  most  conducive  to  their  welfare.  If  the  commission  find 
a  change  in  the  Constitution  ad\isabl(\  it  shall  determine  the  best  means  of  effect- 
ing such  change,  whether  by  amendment  of  particular  sections  or  articles  or  by 
general  revision. 

The  commission  shall  report  to  the  general  assembly  at  its  next  session  of  one 
thousand  nine  hundred  and  twenty-one,  not  later  than  the  first  Monday  of  February. 
The  report  shall  contain  in  detail  such  recommendations  as  to  the  continuance, 
discontinuance,  or  modification  of  existing  provisions,  or  the  adoption  of  new  pro- 
visions, as  the  commission,  from  its  investigations  and  study,  shall  deem  advisable 
and  pr;>per.  The  report  shall  further  contain  drafts  of  any  proposed  amendments, 
or  may  contain  the  draft  of  a  general  revision. 

Section  3.  The  members  of  the  commission  shall  receive  no  compensation,  but 
shall  be  reimbursed  for  all  expenses  necessarily  incurred  in  the  perfoi-manee  of 
their  duties. 

Section  4.  The  commission  shall,  with  the  consent  of  the  Governor,  have  power 
to  employ  one  or  more  secretaries,  necessary  stenographers,  and  clerks,  and  such 
attorneys,  investigators,  and  experts,  as  it  may  deem  necessary. 

Section  5.  The  heads  of  the  several  departments,  bureaus,  and  commissions  of 
the  state,  and  of  the  municipal  divisions  of  the  state,  are  hereby  directed  to-  co- 
operate with  the  commission,  and  to  render  it  such  assistance  as  will  not  interfere 
with  the  proper  conduct  of  the  respective  depTirtments,  bureaus,  and  commissions. 

Section  6.  Rooms  in  buildings  owned  or  leasetl  by  the  commonwealth  shall,  as  far 
as  possible,  be  a\-ailable  for  the  use  of  the  commission.  The  Board  of  Commissioners 
of  Public  Grounds  and  Buildings  shall  provide  suitable  quarters  at  the  State  Capitol 
for  the  use  of  the  eonnnission  and  its  employes. 

The  necessary  printing  and  binding  shall  be  done  by  the  Department  of  Public 
Printing  and  Binding  on  the  order  of  the  chairman. 

Section  7.  The  sum  of  sixty  thousand  dollars  ( ifiGCOOO) ,  or  so  much  thereof  as 
may  be  necessary,  is  hereby  specifically  appropriated  for  the  actu-al  and  necessary 
expenses  of  the  commission  in  performing  the  duties  as  herein  provided.  Payment 
of  all  money  shall  be  on  the  order  of  the  ehainnan  of  the  commission  and  on  warrant 
of  the  Auditor  General. 

APPROVED— The  4th  day  of  June,  A.  D.  1919. 

WM.  C.  SPROUL. 


CERTIFICATE  OF  MEMBERSHIP. 

The  Secretary  of  the  Commonwealth,  Hon.  0\'rns  E.  Woods,  was 
then  introduced. 

SECRETARY  OF  THE  COMMONWEALTH  WOODS.  Mr.  Chair- 
man :  I  have  the  honor  to  present  a  list  of  the  members  of  The  Com- 
mission, on  Constitutional  Amendment  and  Revision,  appointed  by 
the  Governor  under  the  autliority  of  the  act  of  assembly  approved 
June  4,  1919.  This  list  has  been  certified,  under  the  Great  Seal  of 
the  Commonwealth  of  Pennsylvania,  by  me  as  Secretary  of  the  Com- 
monwealth of  Pennsylvania. 
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The  certified  list  is  as  follows: 

In  the  Name  and  by  the  Authority  of  the 
COMMONWEALTH  OE  PENNSYLVANIA, 


COMMISSION  ON  CONSTITUTIONAL  AMENDMENT  AND  REVISION. 
Appointed  by  tlie  Governor  under  the  authority  of  the  act  of  assembly  approved 
June  4,  1919. 

WILLIAM  I.  SCHAFFER,  Chairman,  Chester,  Pa. 

A.  MITCHELL  PALMER,  Stroudsburg,  Pa. 

HAMPTON  L.  CARSON,Philadelpliia,  Pa. 

JAMES  H.  REED,  Pittsburgh,  Pa. 

WILLIAM  B.  WILSON,  Blo.ssburg,  Pa. 

EDGAR  F.  SMITH,  Phihidelphia,  Pa. 

EDWARD  J.  FOX,  Eastou,  Pa. 

THOMAS  DeWITT  CUYLER.  Philadelphia,  Pa. 

GEORGE  E.  ALTER,  Pittsburgh,  Pa. 

WILLIAM  PERRINE,  Philadelpliia,  Pa. 

JOHN  P.  KELLY,  Scranton,  Pa. 

ISAAC  SHARPLESS.  Haverford,  Pa. 

MAYER  SULZBERGER,  Phihidelphia,  Pa. 

JOHN  S.  FISHER,  Indiana.  Pa. 

EDWARD  J.  STACKPOLE,  Harrisburg,  Pa. 

GEORGE  WHARTON  PEPPER,  Pliilad»lphia,  Pa. 

R.  L.  MUNCE,  Wasliington,  Pa. 

JAMES  GAY  GORDON.  Philadelphia.  Pa. 

GIFFORD  PINCHOT,  Milford.  Pa. 

JOHN  P.  CONNELLY,  Philadelphia,  Pa. 

FRANCIS  NEWTON  THORPE.  Pittsburgh,  Pa. 

CHARLES  H.  ENGLISH,  Erie.  Pa.  —  ' 

CHESTER  J.  TYSON,  Floradal^,  Pa. 

MRS.  BARCLAY  H.  WARBURTON,  Philadelphia,  Pa. 

MRS.  JOHN  O.  MILLER,  Pittsburgh,  Pa. 

Office  of  the 

SECRETARY  OF  THE  COMMONWEALTH  OF  PENNSYLVANIA, 

,      .    .  Harrisburg,  November  25,  1919. 

Pennsylvania,  ss : 

I,  Cyrus  E.  Woods,  Secretary  of  the  Commonwealth  of  Pennsylvania,  bavin''  the 
custody  of  the  Great  Seal  of  Pennsylvania,  do  hereby  certify.  That  the  foregoin"- 
and  annexed  is  a  full,  true  and  complete  list  of  the  members*  of  "The  Commi.ssion 
on  Constitutional  Amendment  and  Revision,"  duly  appointed  and  commissioned  by 
the  Governor  in  accordance  with  the  provisions  of  the  act  of  4th  June,  1919  P  L 
iiHS,  as  the  same  appears  on  file  and  of  record  in  this  office. 

In  testimony  whereof,  I  have  hereunto  set  my 
hand  and  caused  the  Great  Seal  of  the 
state  to  be  affixed,  the  day  and  year  above 
written. 

(GREAT  SEAL) 

CYRUS  E.  WOODS, 
Secretary  of  the  Commonwealth. 


EOLL  CALL. 

The  CHAIRMA^v^  From  the  list  of  members  of  the  Commission 
presented  by  the  Secretary  of  the  Commonwealth,  the  roU  will  be 
called  by  the  Clerk. 
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The  roll  was  call  by  the  Clerk  and  was  as  follows: 

PRESENT— 19. 

Alter,  Carson,  Connelly,  English,  Fisher,  Fox,  Kelly,  Miller,  Munee,  Pepper, 
Perrine,  Pinehot,  "Reed,  Stackpole,  Sulzberger,  Thorpe  Tyson,  Warburton,  SchafEer 
(Chairman). 

ABSENT— 6. 
Cuyler,  Gordon,  Palmer,  Sharpless,  Smith,  Wilson.. 

OATH  ADMINISTERED  TO  CHAIRMAN. 

The  CHAIRMAN.  A  quorum  being  present,  the  Commission  will 
proceed  with  its  organization  and  business. 

The  oath  of  oflfice  will  be  administered  to  the  Chairman  and  mem- 
bers of  the  Commission  by  the  Secretary  of  the  Commonwealth. 

The  Secretary  of  the  Commonwealth,  Hon.  Cyrus  E.  Woods,  then 
administered  the  oath  of  office  to  William  I.  Schatfer,  Chairman  of  the 
Commission,  as  foUows:  • 

You,  William  I.  Schaffer,  appointed  and  commissioned  by  the  Governor  of  the 
Commonwealth  of  Pennsylvania  to  be  a  member  and  the  Chairman  of  "The  Com- 
mission on  Constitutional  Amendment  and  Revision"  in  and  for  the  Commonwealth 
of  Pennsylvania,  do  solemnly  swear  that  you  will  support,  obey  and  defend  the 
Constitution  of  the  United  States  and  the  Constitution  of  this  commonwealth,  and 
that  you  will  discharge  the  duties  of  your  office  with  fidelity  ;  that  you  have  not 
paid  or  contributed,  or  promised  to  pay  or  contribute,  either  directly  or  indirectly, 
any  money  or  other  valuable  thing  to  procure  your  nomination  or  appointment, 
except  for  necessary  and  proper  expenses  expressly  authorized  by  law ;  that  you 
have  not  knowingly  violated  any  election  law  of  this  commonwealth,  or  procured  it 
to  be  done  by  others  in  your  behalf ;  that  you  will  not  knowingly  receive,  directly 
or  indirectly,  any  money  or  other  valuable  thing  for  the  performance  or  nonper- 
formance of  any  act  or  duty  pertaining  to  your  office,  other  than  the  compensation 
allowed  by  law.    And  so  you  do  swear. 

OATH  ADMINISTERED  TO  MEMBERS. 

The  CHAIRMAN.  The  members  of  the  Commission  present  will 
please  present  themselves  at  the  bar  in  order  that  the  Secretary  of 
the  Commonwealth  may  administer  the  oath  of  office  to  them. 

The  oath  of  office  was  then  administered  by  the  Secretary  of  the 
Commonwealth  to  Hampton  L.  Carson,  James  H.  Reed,  Edward  J. 
Fox,  George  E.  Alter,  William  Perrine,  John  P.  Kelly,  Mayer  Sulz- 
berger, John  S.  Fisher,  Edward  J.  Stackpole,  George  Wharton  Pep- 
per, R.  L.  Munce,  Gifford  Pinehot,  John  P.  Connelly,  Francis  Newton 
Thorpe,  Charles  H.  English,  Chester  J.  Tyson,  Mrs.  Barclay  H.  War- 
burton  and  Mrs.  John  O.  Miller,  as  follows: 

You,  and  each  of  you,  appointed  and  commissioned  by  the  Governor  of  the  Com- 
monwealth of  Pennsylvania  to  be  members  of  "The  Commission  on  Constitutional 
Amendment  and  Revision"  in  and  for  the  Commonwealth  of  Pennsylvania,  do 
solemnly  swear  that  you  will  support,  obey  and  defend  the  Constitution  of  the 
United  States  and  the  Constitution  of  this  commonwealth,  and  that  you  will  dis- 
charge the  duties  of  your  office  with  fidelity ;  that  you  have  not  paid  or  con- 
tributed, or  promised  to  pay  or  ^ontribue,  either  directly  or  indirectly,  any  money 
or  other  valuable  thing  to  procure  your  nomination  or  appointment,  except  for 
necessary  and  proper  expenses  expressly  authorized  by  law;  that  you  have  not 
knowingly  violated  any  election  law  of  this  commonwealth,  or  procured  it  to  be 
done  by  others  in  your  behalf;  that  you  will  not  knowingly  receive  directly  or 
indirectly,  any  money  or  other  valuable  thing  for  the  performance  or  nonperformance 
of  any  act  or  duty  pertaining  to  your  office,  other  than  the  compensation  allowed  by 
law.    And  so  each  of  you  do  swear. 

The  above  oaths  were  then  signed  by  the  Chairman  and  members 
of  the  Commission,  respectively. 
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CHAIKMAN'S  ADDRESS. 

The  CHAIRMAN.  Ladies  and  Gentlemen  of  the  Commission:  I 
think  it  may  be  stated  with  a  fair  degree  of  assurance  that  no  com- 
mission or  body  of  any  Ivind  has  been  called  into  existence  by  the 
commonwealth,  at  least  since  the  last  Constitutional  Convention, 
charged  with  more  important  duties  or  greater  responsibilities  than 
the  Commission  on  Constitutional  Amendment  and  Revision  created 
by  the  act  of  June  4,  1919,  which  we  are  today  as  its  members  start- 
ing on  its  career. 

Pennsylvania  has  had  four  Constitutions.  The  first,  that  of  1776, 
was  formulated  by  a  convention  presided  over  by  Benjamin  Franklin. 
Its  marked  figures  in  addition  to  him  were  David  Rittenhouse,  George 
Clymer,  George  Ross  and  Thomas  McKean.  Four  of  its  members, 
Franklin,  Clymer,  Ross  and  McKean,  were  among  the  immortals  as 
signers  of  the  Declaration  of  Independence.  This  Constitution  was 
drafted  when  the  great  experiment  of  launching  a  free  government 
in  America  was  being  undertaken.  It  marked  govermentally  the 
passing  of  the  old  proprietary  government  and  the  transition  from 
colony  to  commonwealth. 

The  second  was  that  of  1790,  which  took  out  of  the  Constitution  of 
1776  those  featiires  of  it  which  were  found  not  to  be  wise  or  workable. 
This  convention  really  added  a  most  important  chapter  to  con- 
stitutional government,  and  gave  to  the  commonwealth  a  body  of 
organic  law  which  served  as  a  model  for  future  state  constitutions, 
not  only  in  Pennsylvania,  but  in  many  of  the  other  states.  Its  strong 
men  were  James  Wilson,  who  played  such  a  leading  part  in  framing 
the  Federal  Constitution ;  Thomas  McKean,  Chief  Justice  of  Pennsyl- 
vania ;  Thomas  Mifflin,  first  Governor  of  Pennsylvania,  Timothy  Pick- 
ering, William  Findlay,  Albert  Gallatin,  Secretary  of  the  Treasury  of 
the  United  States ;  and  William  Lewis,  who  was  one  of  the  leading 
lawyers  of  that  day. 

The  third  attempt  at  constitution-making  was  that  which  produced 
the  Constitution  of  1838.  The  convention  which  framed  it  really 
only  amended  the  Constitution  of  1790,  preserving  that  Constitution's 
main  features.  Its  president  was  John  Sergeant,  famous  as  a  lawyer 
in  his  day  and  generation  ;  and  its  outstanding  members  were  Charles 
J.  Ingersoll,  noted  among  his  contemporaries  at  thei  bar;  William 
M.  Meredith,  leader  of  the  Philadelphia  bar,  Secretary  of  the  Treas- 
ury of  the  United  States,  Attorney  General  of  Pennsylvania  and  presi- 
dent of  the  Constitutional  Convention  of  1873 ;  Daniel  Agnew,  after- 
ward Chief  Justice  of  Pennsylvania ;  and  Thaddeus  Stevens,  great 
lawyer,  great  commoner,  great  American,  great  champion  of  liberty, 
imdisputed  leader  of  the  lower  house  of  Congress  throughout  the 
stormy  period  of  the  Civil  War,  who  declined  to  sign  the  Constitution 
which  he  had  helped  to  frame  because  it  contained  a  tacit  recognition 
of  slavery. 

The  fourth  Constitution,  that  of  1873,  was  largely  the  result  of  a 
public  demand  to  correct  the  great  evil  of  special  legislation.  It  was 
drafted  and  adopted  to  meet  the  new  conditions  and  problems  which 
had  arisen  with  the  great  growth  of  the  state  and  its  marvelous  de- 
velopment coincident  with  and  following  the  war.  Its  first  president, 
William  M.  Meredith,  died  while  serving  in  that  capacity.  He  was 
succeeded  by  John  H.  Walker.   It  comprised  in  its  membership  the 
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state's  strongest  meu  of  that  time.  Among  its  delegates  sat  Lin 
Bai'tliolomew,  silver-tongued,  from  Schnylkill ;  Jeremiah  S.  Black,  At- 
torney General  of  the  United  States,  Chief  Justice  of  the  Supreme 
Court  of  Pennsylvania,  marked  in  Pennsylvania's  and  the  nation's 
annals  for  all  times ;  John  M.  Broomall,  mentally  gifted  beyond  most 
men,  and  member  of  Congress  from  the  Chester-Delawai'e  district 
throughout  the  Civil  War  ;  Charles  R.  Buckalew,  profound  lawyer, 
master  of  public  questions  ;  John  C.  Bullitt,  framer  of  Philadelphia's 
city  charter,  under  wliich  that  great  municipality  was  governed  for 
more  than  thirty  years ;  Lewis  C.  Cassidy,  subsequently  Attorney 
General  of  Pennsylvania;  Sila>f  M.  Clark,  great  judge,  one  of  the 
ablest  men  who  has  sat  on  the  bench  of  the  Supreme  Court  of  Penn- 
sylvania ;  Andrew  Gregg  Cxirtin,  Pennsylvania's  War  Governor,  Min- 
ister to  Russia  and  member  of  Congress,  whose  fame  will  endure; 
Theodore  Cuyler,  one  of  the  leaders  of  the  Philadelphia  bar,  whose 
son  sits  as  a  member  of  this  commission ;  Samuel  E.  Dimmick, 
Attorney  General  of  Pennsylvania ;  Mortimer  F.  Elliott,  still 
living,  legal  pilot  for  America's  greatest  business  enterprise,  the 
Standard  Oil  Company ;  Henry  Green,  Chief  Justice  of  the  Supreme 
Court  of  Pennsylvania  ;  Wayne  MacYeagh,  with  intellect  like  a  rapier. 
Attorney  General  of  the  United  States,  Foi'eign  Minister,  accom- 
jjlished  and  cultured  gentleman ;  Henry  W.  Palmer,  subsequently  At- 
torney General  of  Pennsylvania,  and  Congressman  of  the  LTnited 
States  ;  Samuel  A.  Purviance,  also  Attorney  General  of  Pennsylvania  ; 
John  Stewart,  of  brilliant  intellect,  today  still  in  full  vigor,  a  justice 
of  the  Supreme  Court  of  Pennsylvania;  Harry  White  (turning  to 
Judge  VHiite  sitting  on  the  rosti'um  with  the  chairman),  officer  of  the 
Northern  Armies,  prisoner  in  Libby,  judge  of  Indiana  county,  yet 
apparently  in  his  prime  at  almost  ninety ;  George  W.  Woodward, 
judge  of  the  Common  Pleas  in  Luzerne,  Chief  Justice  of  the  Supreme 
•  Court  of  Pennsylvania,  famed  far  and  wide. 

These  men,  and  the  other  leaders  in  their  several  communities  who 
made  up  this  nota])le  convention,  framed  the  document  which  we  are 
called  upon  to  study  and  revise. 

One  of  the  striking  things  wliich  will  be  made)  manifest  to  any 
student  of  our  connuonwealtii's  constitutional  history  is  the  great 
number  of  jirovisions  in  the  pi'esent  Constitution  Avhich  have  been 
carried  forward  into  it  in  the  precise  language  of  the  Constitutions 
of  177G  and  1790,  going  to  show  that  the  wise  men  who  formulated 
those  two  codes  of  fundamental  law  clearly  apprehended  and  under- 
stood what  the  real  foundations  of  government  are. 

The  Declaration  of  Rights  in  the  Constitution  of  1873  is  the  same 
charter  of  human  liberty,  almost  word  for  word  and  section  for  sec- 
tion, as  it  appears  in  the  Constitution  of  1776,  and,  therefore,  almost 
as  it  was  in  its  original  form  when  it  sprang  from  the  mind  of  John 
Somers,  famous  chancellor  of  William  and  Mary,  wlien  lie  stated  the 
rights  of  free  men  in  England  in  cond)ating  the  tyranny  of  an  ar- 
bitrary and  oppressive  king. 

I  think  none  of  r^s  entertain  the  thought  today,  Avhen  the  world  is 
troubled  and  ill  at  ease,  and  Avhen  our  country  is  being  looked  to  by 
all  the  rest  of  the  world  to  steady  it,  that  wise  provisions  in  our 
organic  laws  are  to  be  set  aside,  because  they  are  time-lionoi-ed ;  but, 
on  the  contrary,  those  which  great  exigencies  and  trying  times  have 
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demonstrated  to  be  wise  and  just,  beneficient  and  all-compreliensive, 
are  to  be  held  on  to  with  a  firmer  grip. 

As  I  construe  the  legislative  mandate  in  the  act  creating  our  Com- 
mission, we  are  not  to  be  iconoclasts  in  working  out  the  problems 
which  are  submitted  to  us  ;  but,  in  the  light  of  the  garnered  wisdom 
of  the  ages  and  of  modern-i-easoned  thought  and  of  our  own  and  other 
state's  experiences,  with  the  new  conditions  which  are  the  outgrowth 
of  the  past  fiftj'  years  of  marvelous  progress  and  attainments  of  our 
people  before  us,  we  are  to  stud}'  comprehensively  and  in  detail  the 
provisions  of  our  present  Constitution  with  a  view  to  the  necessitj^  or 
advisability  of  changing  or  omitting  any  of  its  provisions  which  will 
improve  it  so  as  to  secure  for  our  people  a  form  of  government  best 
suited  to  their  needs  and  most  conducive  to  their  welfare. 

If  we  shall  find  changes  in  the  Constitution  advisable,  we  are  to 
determine  the  best  means  of  effecting  such  changes,  whether  by  amend- 
ment of  particular  sections  or  articles,  or  by  a  general  revision  of  the 
entire  Constitution. 

The  direction  of  the  act  is  that  we  are  to  report  to  the  next  general 
assembly  in  detail  such  recommendations  as  to  the  continuance,  dis- 
continuance or  modification  of  existing  provisions  or  the  adoption 
of  new  provisions  as  Ave  from  our  investigations  and  study  shall  deem 
advisably  and  proper.  It  will  be  our  duty  to  make  drafts  of  any 
proposed  amendments,  or,  if  it  is  deemed  advisable,  we  may  draft 
a  general  revision  of  the  entire  Constitution. 

Thus  it  will  be  seen  that  our  mission  is  to  examine  the  foundations 
of  our  state  government  to  see  whether  they  are  sound  and  secure  for 
the  coming  .years  of  trial,  and  where,  in  our  opinion,  they  can  be 
strenghtened,  to  put  in  new  rocks  of  strength. 

It  seems  to  me  that  no  call  for  higher  public  service  can  come  to 
free  men  and  women  in  a  republic  than  this. 

The  task  before  us  calls  for  exhaustive  study,  unremitting  work, 
patient  hearing  of  every  view  presented,  tolerance  of  each  othei's 
opinions,  the  wisest  judgment  and  ab.solute  fearlessness  in  arriving 
at  the  conclusions  which  we  deem  to  be  right. 

If  our  task  is  well  performed,  we,  and  the  agencies  Avhich  .shall 
follow  after  us,  and  the  people  in  putting  their  final  approval  on 
what  shall  have  its  beginnings  here  today,  will  be  doing  not  only  Penn- 
.sylvania,  but  constitutional  government  everywhere,  a  forward-look- 
ing service. 

APPOINTMENT  OF  SECRETARY. 

Mr.  PEPPER.  Mr.  Cliairman:  I  move  you,  sir,  that.  Avith  the 
consent  of  the  Governor,  William  Draper  Lewis,  be  appointed  or  em- 
ployed as  the  Secretary  of  this  Commission,  and  that  his  salary  be 
fixed  at  five  hundred  dollars  per  month. 

Mr.  FISHER.   Mr.  Chairman:    I  second  the  motion. 

On  the  question, 

Will  the  Commission  agree  to  the  motion?  » 

The  CHAIRMAN.  Are  there  any  other  nominations  for  the  office 
of  Secretary?  There  being  no  others,  and  this  being  a  question  in- 
volving an  expenditure  for  salary,  the  Clerk  will  call  the  roll. 

The  roll  Avas  called  by  the  Clerk  and  Avas  as  follows: 
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YEAS— 19. 

Alter,  Cai'son,  Connelly,  English,  Fislior,  Fox,  Kelly,  Miller,  Munce,  Pepper, 
Perrine,  Pinehot,  Reed,  Stackpole,  Sulzberger,  Thorpe,  Tyson,  Warburton,  Schaifer 
(Chairman) . 

NAYS— 0. 

The  motion  was  agreed  to. 

OATH  ADMINISTERED  TO  SECRETARY. 

The  CHAIRMAN.  On  the  call  of  the  roll  the  vote  is  unanimous, 
nineteen  members  voting  in  favor  of  the  selection  of  Mr.  Lewis  as 
Secretary  of  the  Commission. 

Mr.  Lewis  will  present  himself  at  tlie  bar  and  be  sworn  in  by  the 
Secretary  of  the  Commonwealth. 

The  oath  of  office  was  administered  by  the  Secretary  of  the  Com- 
monwealth to  Mr.  Lewis,  as  follows: 

You,  William  Draper  Lewis,  elected  as  the  Secretary  of  "The  Commission 
on  Constitutional  Amendment  and  Revision"  in  and  for  the  Commonwealth  of 
Pensylvania,  do  solemnly  swear  that  you  will  support,  obey  and  defend  the  Con- 
stitution of  the  United  States  and  the  Constitution  of  this  commonwealth,  and  that 
you  will  discharge  the  duties  of  your  office  with  fidelity;  that  you  have  not  paid  or 
contributed,  or  promised  to  pay  or  contribute,  either  directly  or  indirectly,  any 
money  or  other  valuable  thing  to  procure  your  nomination  or  appointment,  except 
for  necessary  and  proper  expenses  expressly  authorized  by  law ;  that  you  have  not 
knowingly  violated  any  election  law  of  this  commonwealth,  or  procured  it  to  be 
done  by  others  in  your  behalf ;  that  you  will  not  knowingly  receive,  directly  or  in- 
directly, any  money  or  other  valuable  thing  for  the  performance  or  nonperformance 
of  any  act  or  duty  pertaining  to  your  office,  other  than  the  compensation  allowed 
by  law.    And  so  you  do  sweai\ 

The  oath  was  then  signed  by  Mr.  Lewis. 

APPOINTMENT  OF  OFFICIAL  STENOGRAPHERS. 

Mr.  PINCHOT.  Mr.  Chairman:  I  move  you  that,  with  the  con- 
sent of  the  Governor,  you,  as  Chairman,  have  authority  to  appoint 
two  stenographers  to  report  the  proceedings  of  this  Commission,  and 
that  the  compensation  of  these  stenographers  be  fixed  at  the  usual 
rate  of  fifteen  dollars  per  day. 

Mr.  CONNELLY.   Mr.  Chairman:    I  second  the  motion. 

The  motion  was  agreed  to. 

The  CHAIRMAN.  The  Chair  announces  that  he  appoints  as  of- 
ficial stenographers  for  the  Commission  Edward  E.  Jauss  and  Wil- 
liam W.  Wyant. 

COMMITTEE  ON  ORGANIZATION  AND  RULES. 

Mr.  FISHER.  Mr.  Chairman:  I  move  that  the  Chairman  appoint 
a  committee  of  three  on  Organization  and  Rules,  one  of  whom  shall 
be  the  Chairman. 

Mr.  CARSON.   Mr.  Chairman:    I  second  the  motion. 

The  motion  was  agreed  to. 

The  CHAIRMAN.  The  Chair  appoints  on  said  Committee  on 
Organization  and  Rules,  Messrs.  Fisher  and  Fox.  The  Commission 
itself  has  named  the  Chairman,  in  the  motion,  as  the  third  member 
of  the  committee. 

APPOINTMENT  OF  COMMITTEES. 

Mr.  CARSON.  Mr.  Chairman:  It  is  ouite  evident  from  the  ana- 
lytical statement  that  you  have  made  of  the  duties  devolving  on  this 
Commission  that  some  method  should  be  devised  for  the  systematic 
and  orderly  study  of  the  questions  which  will  come  before  this  body. 
There  are  eighteen  articles  in  the  Constitution,  subdivided  into  many 
sections  and  clauses,  and  it  is  quite  clear  that  those  articles  are 
capable  of  classification  into  correlated  subjects.    In  order  to  avoid 
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the  clangers  of  random  suggestion  and  desultory  discussion,  it  seems 
to  me  tliat  the  subject-matters  ought  to  be  referred  to  committees, 
properly  constituted,  for  the  careful  study  of  the  subject-matters  re- 
ferred to  those  committees ;  and,  therefore,  I  move,  sir,  that  the  Chair- 
man appoint  five  committees,  to  consist  of  five  members  each,  of  one 
of  which  committees  the  Chairman  shall  be  a  member,  and  to  which 
shall  be  referred  the  various  articles  of  the  present  Constitution  for 
the  purpose  of  study  and  report. 

Mr.  THORPE.   Mr.  Chairman:   I  second  the  motion. 

The  motion  was  agreed  to. 

The  CHAIEMAN.  In  pursurance  of  the  motion  which  has  just  been 
passed,  the  Chair  announces  the  appointment  of  the  following  com- 
mittees: 

Committee  No.  1, 

Messrs.  Palmer,  Chairman. 
Alter. 
Fisher. 
Tyson. 
Schaffer. 

The  following  articles  of  the  Constitution  are  referred  to  this  Com- 
mittee : 

Article  I.     Declaration  of  Eights. 
Article  II.    The  Legislature. 
Article  III.  Legislation. 
Article  IV.  The  Executive. 
Committee  No.  2, 

Messrs.  Carson,  Chairman. 

Sulzberger. 

Kelly. 

Fox. 

Gordon. 

The  following  articles  of  the  Constitution  are  referred  to  this  Com- 
mittee: 

Article  V.     The  Judiciary. 

Article  VI.    Impeachment  and  Removal  from  Office. 
Article  VII.  Oath  of  Office. 
Committee  No.  3, 

Messrs.  Thorpe,  Chairman. 
Sharpless. 

Wilson.  ' 
Munce. 
Mrs.  Miller. 

The  following  articles  of  the  Constitution  are  referred  to  this  Com- 
mittee: 

Article  VIII.  Suffrage  and  Elections. 
Article  XII.    Public  Officers. 
Article  XIII.  New  Counties. 
Article  XIV.  County  Officers.  - 
Committee  No.  4,  ,  j 

Messrs  Pepper,  Chairman. 

Pinchot. 

Cuyler. 

Reed. 

Stackpole. 
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The  following  articles  of  the  Constitution  are  referred  to  this  Com- 
mittee: 

Article  IX.      Taxation  and  Finance. 
Article  XVI.    Private  Corporations. 
Article  XVII.  Eailroads  and  Canals. 

Committee  No.  5, 

Messrs  Smith,  Chairman. 
Connelly.  \ 
English. 
Per  ri  lie. 
Mrs.  Warburton. 

The  following  articles  of  the  Constitution  are  referred  to  this  Com- 
mittee: 

Article  X.  Education. 

Article  XI.  Militia. 

Article  XV.       Cities  and  City  Charters. 

Article  XVIII.  Future  Amendments. 

PLACE  OF  MEETING. 

Mrs.  MILLER.  Mr.  Chairman:  I  move  that  this  Commission 
shall  hold  its  sessions  in  the  Senate  Chamber,  Capitol  Building,  at 
Ham'isburg. 

Mr.  STACIvPOLE.   Mr.  Chairman:   I  second  the  motion. 
The  motion  was  agreed  to. 

RECESS. 

The  CHAIRMAX.  Has  an}-  member  of  the  Commission  any  matter 
that  he  wishes  to  offer  to  the  Commission  at  this  time?  If  no't,  the 
suggestion  of  the  Chair  would  be  that  tlie  Commission  now  recess, 
say,  until  2  o'clock  this  afternoon.  If  it  is  the  preference  of  the  Com- 
mission, the  committees  can  meet  during  the  recess  and  begin  their 
preliminary  work.  It  is  now  eleven  o'clock,  and  it  might  be  that  it 
would  be  a  good  thing  for  the  committees  to  meet  ;  and  the  Chair 
will  indicate  the  committee  rooms,  if  some  member  will  make  the 
motion  that  we  take  a  recess  until  two  o'clock  so  that  the  committees 
can  meet  and  organize  in  the  meantime.  I  may  say  that  there  are 
stenographers  in  attendance  for  each  one  of  the  committees  that  has 
been  named. 

Mr.  FISHER.  Mr.  Chairman:  I  move  that  we  take  a  recess  un- 
til two  o'clock. 

Mr.  REED.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreejj  to. 

Whereupon,  at  11  o'clock  A.  M.,  the  Commission  took  a  recess 
until  2  o'clock  P.  M. 

AFTER  RECESS. 

The  Commission  reconvened  at  2  o'clock  P.  M. 
The  Chairman,  William  I.  Shaffer,  in  the  Chair. 
The  CHAIRMAN.    The  hour  fixed  for  the  reconvening  of  the  Com- 
mission having  arrived,  the  Commission  will  be  in  order. 
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The  roll  was  called  by  the  Secretary  and  was  as  follows : 

Alter,  Carson,  Connelly/ Eng^i/fl,"  FliSni'r; 'Fox>,»  Gordon,-  Kelly,  Miller,  Munee, 
Pepper,  Perrine,  Pinchot,  Reed,  Smith,  Stackpole,  Sulzberger,  Thorpe,  Warburton, 
Schaifer  (Chainnan). 

ABSENT— 5. 

Cuyler,  Palmer,  Sbarpless,  Tyson,  Wilson.  • 

OATH  ADMINISTEEED  TO  MESSRS.  GORDON  AND  SMITH. 

The  CHAIRMAN.  As  the  Chair  recalls,  Jiidge  Gordon  and  Mr. 
Edgar  F.  Smith  were  not  here  this  morning  when  the  oath  was  ad- 
ministered. These  gentlemen  are  now  present  and  if  they  will  present 
themselves  to  the  bar  the  Secretary  of  the  Commonwealth  will  ad- 
minister the  oath  to  them. 

The  oath  of  office  was  then  administered  by  the  Secretary  of  the 
Commonwealth  to  Messrs.  Gordon  and  Smith,  as  follows: 

You,  James  Gay  Gordon  and  Edgar  P.  Smith,  appointed  and  commissioned  by 
the  Governor  of  the  Commonwealth  of  Peunsyhauia  to  be  members  of  "The  Com- 
mission on  Constitutional  Amendment  and  Revision"  in  and  for  the  Commonwealth 
of  Pennsylvania  do  solemnly  swear  that  you  will  support,  obey  and  defend  the 
Constitution  of  the  United  States  and  the  Constitution  of  this  commonwealth,  and 
that  you  will  discharge  the  duties  of  your  office  with  fidelity ;  that  you  have  not 
paid  or  contributed,  or  promised  to  pay  or  contribute,  either  directly  or  indirectly, 
any  money  or  other  valuable  thing  to  procure  your  nomination  or  appointment, 
except  the  necessary  and  proper  expenses  exjjressly  authorized  by  law ;  that  you 
have  not  knowingly  violated  any  election  law  of  this  commonwealtli,  or  procured 
it  to  be  done  by  others  in  your  behalf ;  that  you  will  not  knowingly  receive,  directly 
or  indirectly,  any  money  or  other  valuable  thing  for  the  performance  or  nonperfor- 
mance of  any  act  or  duty  pertaining  to  your  office  other  than  the  compensation 
allowed  by  law.    And  so  each  of  you  do  swear. 

The  above  oaths  were  then  signed  by  Messrs.  Gordon  and  Smith. 

APPOINTMENT  OF  ASSISTANT  SECRETARIES  AND  PAGE. 

Mr.  FISHER.  Mr.  Chairman:  The  Committee  on  Organization 
and  Rules  makes  report  that  the  committee  recommends  the  employ- 
ment of  the  following  officers  at  the  salaries  stipulated :  Matthew  H. 
Taggart,  of  Sunbury,  to  be  Assistant  Secretary  at  a  salary  of  three 
hundred  dollars  a  month,  and  Philip  T.  Meredith,  of  Harrisburg,  to 
be  Second  Assistant  Secretary  at  a  salary  of  tv.'o  hundred  dollars  a 
month,  and  Frederick  M.  Writer,  of  Harrisburg,  to  be  page  at  a  salary 
of  three  dollars  a  day. 

The  CHAIRMAN.  You  have  heard  the  report  of  the  Committee  on 
Organization  and  Rules.   What  action  shall  be  taken? 

Mr.  CARSON.  Mr.  Chairman :  I  move  that  the  report  of  the  com- 
mittee be  adopted. 

Mr.  REED.  Mr.  Chairman:   I  second  the  motion. 

On  the  question, 

Will  the  Commission  agree  to  the  motion? 

The  CHAIRMAN.  As  salaries  are  provided  for  in  this  motion,  the 
Secretary  will  call  the  roll. 

The  roll  was  called  by  the  Secretary  and  was  as  follows : 

YEAS— 20. 

Alter,  Carson,  Connelly.  English,  Fisher,  Fox,  Gordon,  Kelly,  Miller,  Munce, 
Pepper,  Perrine,  Pinchot,  Reed,  Smith,  Stackpole,  Sulzberger,  Thorpe,  Warburton, 
Schaffer  (Chainnan). 

NAYS— 0. 

The  motion  was  agreed  to. 


16  PROCEEDINGS  OF  THE  COMMISSION  [Dec.  9 

Mr.  STACKPOLE;  Mr.  Chairman :  We  have  with  us  today  a 
group  of  men  without  portfoJjo  or -compissi-on;  but  whom  I  conceive 
to  be  a  very  important  se£t;i,<>p; 'of  th.is  body. '  I  refer  now  to  the  fourth 
estate.  I  believe  that  uMefe&' we  have' the  proper  sympathy  of  the 
press  of  the  state,  the  proper  intei'pretation  of  the  deliberations  of 
this  body  during  the  coming  months,  we  cannot  hope  to  have  a  real 
appreciation  by  the  people  of  what  we  are  undertaking  to  do.  I 
simply  want  to  suggest  at  this  time  that  some  method  be  adopted  by 
the  various  groups  of  committees,  perhaps  in  the  appointment  of  a 
spokesman,  through  whom  these  gentlemen  of  the  press  may  be  able 
to  get  proper  and  prompt  information. 

I  therefore  move,  Mr.  Chairman,  if  it  is  in  order,  that  after  further 
consideration  of  the  matter,  the  several  committees  select  of  their 
number  spokesmen  who  will  meet  the  gentlemen  of  the  press  from 
time  to  time  and  give  to  them  such  information  as  is  proper  after  the 
different  sessions.  What  may  be  done  by  the  Commission  as  a  whole 
ought  to  be  considered  at  the  same  time.  But  it  seems  to  me  extremely 
important  that  the  people  of  the  state  be  advised  daily  during  these 
sessions  of  what  is  transpiring.  Otherwise  we  are  almost  certain  to 
have — I  ought  not  to  suggest  it,  perhaps — but  we  are  almost  certain 
to  have  suspicion,  and  all  that  sort  of  thing,  if  there  is  any  suggestion 
of  suppression  of  what  is  going  on  here,  and  of  what  will  be  going 
on  during  the  next  few  months.    I  therefore  make  such  a  motion. 

Mr.  PEPPER.    Mr.  Chairman :    I  second  the  motion. 

The  motion  was  agreed  to.  •-  . 

SITTINGS  AND  ADJOURNMENTS. 

The  CHAIRMAN.  Has  any  other  member  of  the  Commission  any- 
thing to  offer?  It  not,  the  Chair  has  a  suggestion  that  he,  with  be- 
coming modesty,  would  like  to  put  before  the  Commission  at  this 
time.  It  seems  to  me  that  it  is  important  that  the  Commission, 
sitting  as  a  committee  of  the  whole,  shall,  as  speedily  as  possible,  get 
down  to  work  and  accomplishment.  Therefore,  the  suggestion  that  I 
have  to  make  is  that  each  committee,  as  soon  as  it  is  prepared  to  re- 
port on  any  article  or  sections  of  the  Constitution  which,  in  the 
opinion  of  the  committee,  ought  not  be  changed  but  should  remain 
as  they  are,  that  those  reports  be  made  at  the  earliest  possible  date, 
because  then  they  can  come  before  the  entire  Commission,  sitting  as 
a  committee  of  the  whole,  and  be  disposed  of  either  by  agreeing  with 
the  report  of  the  committee,  or,  if  there  is  a  disagreement  with  the 
committee,  that  can  be  threshed  out  in  the  open  sessions  of  the  Com- 
mission. If  this  is  not  done,  it  occurs  to  me  that  we  will  be  tied  up 
on  committee  reports  until  the  last  committee  has  threshed  out  the 
last  difficult  proposition  there  is  before  it. 

This  is  merely  by  way  of  suggestion  to  the  various  committees,  and 
it  seems  to  me  that  if  this  is  done  there  will  be  sufficient  reportable 
material  by  Thursday  morning,  to  enable  the  Commission  to  begin 
deliberations  in  Committee  of  the  Whole. 

Now,  it  has  been  suggested  by  some  members  of  the  Commission 
that  they  would  like  to  know  what  the  plans  of  the  Commission  are 
as  to  meetings,  particularly  with  reference  to  a  meeting  next  week, 
and,  also  with  reference  to  whether  the  Commission  intends  to  meet 
during  the  Holidays,  or  adjourn  over  the  Holidays.   It  is  important 
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for  some  busy  men  that  are  here  ou  this  Commission  to  know  just 
what  engagements  they  can  make,  and  I  would  like  to  know  what 
the  feeling  of  the  Commission  is  about  that.  It  has  been  suggested 
that  we  meet  three  days  next  week,  Tuesday,  Wednesday  and  Thurs- 
day, in  order  to  clean  up,  as  far  as  we  can,  the  work  of  the  committees ; 
if  that  is  in  consonance  with  the  view  of  the  Commission,  will 
some  member  of  the  Commission  make  a  motion  to  that  effect,  then 
that  could  be  determined ;  and  also  the  Commission  can  consider  and 
determine,  it  seems  to  me,  at  this  time,  whether  the  Commission 
would  then  adjourn,  saj,  until  Tuesday,  the  6th  of  January ;  that  is, 
we  would  adjourn  the  Commission  after  next  week  over  the  Holidays, 
and  would  let  everyone  here  know  what  their  engagements  were, 
as  far  as  this  Commission  is  concerned,  until  that  time.  I  am  ready 
to  receive  any  suggestions. 

Mr.  ALTER.  Mr.  Chairman:  I  move  that  when  the  Commission 
adjourns  on  Thursday  of  this  week,  it  be  to  meet  again  on  Tuesday 
morning  of  next  week,  with  the  expectation  of  remaining  in  session 
Tuesday,  Wednesday  and  Thursdaj^  of  next  week,  and  then  adjourn- 
ing until  the  6th  of  January. 

Mr.  KELLY.   Mr.  Chairman :   I  second  the  motion. 

On  the  question. 

Will  the  Commission  agree  to  the  motion? 

Mr.  REED.  Mr.  Chairman:  It  almost  breaks  my  heart  to  dis- 
agree with  my  fellow-delegate  from  Allegheny.  But  I  do  not  see 
what  we  can  accomplish  by  meeting  next  week  for  three  days.  Do  you 
expect  these  committees  to  report  the  sections  which  they,  so  to 
speak,  throw  into  the  discard  and  are  not  going  to  change?  When 
that  is  done,  so  far  as  our  committee  is  concerned,  the  work  has 
just  begun,  and  I  do  not  see  what  we  will  have  to  report  next  week, 
except  to  make  a  report  of  progress.  Would  we  not  make  more 
progress  by  adjourning  until  January  and  allowing  the  committees 
to  work  in  the  meantime? 

The  CHAIRMAN.  The  committee  of  which  the  Chair  is  a  mem- 
be  is  ready  to  report,  so  there  will  be  a  calendar  ready  to  be  made 
up  on  the  6th  of  January,  a  calendar  that  could  be  made  up  for  dis- 
cussion by  the  Commission,  sitting  as  a  committee  of  the  whole.  My 
thought  is  that  if  we  can  get  along  as  rapidly  as  possible,  of  course, 
without  trespassing  on  anybody's  time,  we  can  accomplish  the  result 
we  want  to  accomplish  in  the  best  way.  Does  any  other  member 
of  the  Commission  desire  to  be  heard? 

Mr.  FOX.  Mr.  Chairman:  I  am  somewhat  in  accord  with  the 
suggestion  made  by  Judge  Reed ;  but,  as  you  have  suggested,  perhaps 
the  Commission,  as  a  whole,  will  have  something  to  discuss  next 
week.  I  would  suggest  that  we  meet  Wednesday  and  Thursday, 
rather  than,  Tuesday,  Wednesday  and  Thursday.  I  think  that  would 
relieve  the  busy  men  to  a  certain  degree,  and  I  would  offer  that  as 
an  amendment  to  Mr.  Alter's  motion. 

Mr.  GORDON.   Mr.  Chairman:   I  second  the  amendment. 

Mr.  ALTER.  Mr.  Chairman:  I  shall  be  glad  to  accept  the  amend- 
ment if  the  gentlemen  who  seconded  the  motion  will  agree. 

Mr.  KELLY.   Mr.  Chairman:    I  accept  the  amendment  also. 

On  the  question, 

Will  the  Commission  agree  to  the  motion  as  amended  ? 
It  was  agreed  to.  _ 

2  '  ' 
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The  CHAIRMAN.  Has  any  membej'  anything  to  suggest  to  come 
before  the  Commission  at  this  time? 

QUESTION  OF  PEOOEDUEE. 

Mr.  PEPPEE.  Mr.  Chairman:  I  should  like  to  have  light  on  this 
question  of  procedure.  It  has  come  to  the  knowledge  of  Committee 
No.  4,  dealing  with  taxation,  finance,  and  so  forth,  that  Committee 
No.  5,  to  which  has  been  referred,  among  other  things,  the  subject  of 
city  charters  and  municipal  activities,  will  find  it  necessary,  in  the 
orderly  conduct  of  its  business,  to  take  into  consideration  the  debt- 
incurring  power  of  municif)alities,  which  falls  within  the  scope  of  thii 
allotment  of  Committee  No.  4.  The  question  is  whether  there  is  any 
reason  why  one  committee  should  not,  at  the  request  of  another,  cede 
to  the  requesting  committee  for  investigation  such  portions  of  the 
assignment  as  seem  to  be  germane  to  the  work  of  both,  with  the  un- 
derstanding that  when  such  temporary  assignment  is  made  and  the 
investigation  has  been  completed,  the  committee  to  which  the  cession 
I'.as  been  made  will  refer  it  back  again  for  the  final  action  of  the 
committee  to  which  it  was  originally  allotted.  It  seems  to  both  of 
these  committees  that  this  is  the  proper  course  to  pursue,  but  we 
are  reluctant  to  do  anything  tliat  would  disturb  the  allotment  made 
tc  us  unless  in  accordance  with  the  wish  of  tlie  Chair  and  the  general 
arrangement  of  our  business. 

The  CHAIEMAN.  To  the  Chair  it  seems,  that  would  be  an  entirely 
proper  thing  to  do.  My  suggestion  would  be,  that  in  order  to  keep 
the  records  straight  the  suggestion  should  go  through  the  Secretary, 
so  the  Secretary  would  know  where  matters  were  that  are  lodged 
with  the  various  committees.  I  think  that  is  entirely  proper;  or, 
if  the  committees  desire  to  meet  jointly  on  related  subjects  they  can 
do  so.  Has  any  other  member  any  suggestion  to  offer  to  the  Com- 
mission ? 

Mr.  FOX.  Mr.  Chairman:  The  announcement  made  a  few  moments 
ago  contained  the  suggestion  that  those  articles  which  require  no 
change  be  immediately  reported  to  the  Commission.  I  would  like  to 
ask  whether  it  would  not  be  well  also  to  include  those  articles  in 
which  there  is  only  a  slight  verbal  change.  I  have  in  mind  one  article 
ii.  which  there  will  be  only  a  slight  change. 

The  CHAIEMAN.  I  think  the  suggestion  very  proper  and  I  believe 
ii  would  be  well  for  each  committee,  when  it  has  determined  how 
tiny  article  referred  to  it  should  be  changed,  to  report  the  article  as 
changed.  My  thought  is  that  by  the  time  the  Committee  of  the 
Whole  shall  have  disposed  of  its  sections  which  have  been  reported 
without  change,  the  several  committees  will  be  ready  to  report  for 
consideration  articles  which  should,  in  their  judgment,  be  amended. 
Has  any  other  member  anything  further  to  suggest?  If  not,  I  think 
it  will  be  in  order  to  adjouni  the  Commission,  say  until  10  o'clock 
tomorrow  morning,  in  order  that  committees  may  resume  their  work. 

ADJOURNMENT. 
Mr.  CONNELLY.    Mr.  Chairman:    I  move  that  the  Commission 
adjoiirn  until  tomorrow  morning  at  10  o'clock. 

Mr.  PEREINE.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

Whereupon,  at  2.40  o'clock  P.  M.,  the  Commission  adjourned,  until 
10  o'clock  tomorrow  morning. 
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Senate  Chamber, 
Wednesday,  December  10,  1919. 

The  Commission  met  at  10  o'clock  A.  M. 
The  Chainnan,  William  I.  Schaffer,  in  the  Chair. 
The  CHAIRMAN.    The  hour  fixed  for  the  meeting  of  the  Com- 
mission having  arrived,  the  Commission  will  be  in  order. 

ROLL  CALL. 

The  CHAIRMAN.    The  Secretary  will  now  call  the  roll. 
The  roll  was  called  by  the  Secretary  and  was  as  follows : 

PRESENT— 19. 

Alter,  Carson,  Connelly,  Cu5'ler,  English,  Fox,  Gordon,  Kelly,  Miller,  Munce, 
Pepper,  Perrine,  Pinehot,  Reed,  Smith,  Staekpolc,  Thorpe,  Tyson,  Schaffer  (Chair- 
man). 

ABSENT— 6. 

Fisher,  Palmer,  Sliarpless,  Sulzberger,  Warburton,  Wilson. 

OATH  ADMINISTERED  TO  MR.  CUYLER. 

The  CHAIRMAN.  Mr.  Cuyler,  who  was  not  present  yesterday,  is 
present  today  and  will  present  himself  at  the  bar  and  the  Secretary 
of  the  Commonwealth  will  administer  the  oath. 

The  Secretary  of  the  Commonwealth,  Hon.  Cyrus  E.  Woods,  then 
administered  the  oath  of  office  to  Thomas  DeWitt  Cuyler,  as  follow.^: 

You,  Thomas  DeWitt  Cu.yler,  appointed  and  commissioned  by  the  Governor  of 
the  Commonwealth  of  Pennsylvania  to  be  a  member  of  "The  Commission  on  Con- 
stitutional Amendment  and  Revision"  in  and  for  the  Commonwealth  of  Pennsyl- 
vania, do  solemnly  swear  that  you  will  support,  obey  and  defend  the  Constitution 
of  the  United  States  and  the  Constitution  of  this  commonwealth,  and  that  you  will 
discharge  the  duties  of  your  office  with  fidelity;  that  you  have  not  paid  or  con- 
tributed, or  promised  to  pay  or  contribute,  eitlier  directly  or  indirectly,  any  money 
or  other  valuable  thing  to  procure  your  nomination  or  appointment,  except  for 
necessary  and  proper  expenses  expressly  authorized  by  law ;  that  you  liave  not  know- 
ingly violated  any  election  law  of  this  commonwealth,  or  procured  it  to  be  done  by 
others  in  your  behalf:  tliat  you  will  not  knowingly  receive,  dir(X!t!y  or  indirectly,  any 
money  or  other  valuable  thing  for  the  perfnrmance  or  nonperformance  of  any  act  or 
duty  pertaining  to  your  office,  other  than  the  compensation  allowed  by  law.  And 
so  you  do  swear. 

The  oath  Avas  then  signed  by  Mr.  Cuyler. 

REPORTS  FROM  COMMITTEES. 

The  CHAIRMAN.  The  first  business  in  order  will  be  reports  of 
committees.    Has  Committee  No.  1  any  report  to  make? 

Mr.  ALTER.  Mr.  Chairman:  As  acting  chairman  of  that  com- 
mittee I  would  state  that  we  have  a  report  as  to  tlie  preamble  and 
the  first  two  articles,  as  follows: 

We  are  of  opinion  that  no  change  should  be  made  in  the  preamble 
of  the  Constitution  or  in  article  I  thereof,  the  Declaration  of  Rights. 

We  are  of  opinion  that  the  following  sections  of  article  II  should 
not  be  changed  and  should  remain  as  at  present:   Sections  12  3 
5,  7,  8,  9,  10,  11, 12,  13,  14,  15,  16, 17  and  18.  '    '  ' 

We  are  of  opinion  that  section  4  of  article  II  should  be  amended 
by  striking  out  all  of  the  words  after  the  word  "Governor"  so  that 
the  section  "ndll  read  : 

"Section  4.  The  general  assembly  shall  meet  at  twelve  o'clock  noon 
oil  the  first  Tuesday  of  January  every  second  year,  and  at  other 
times  when  convened  by  the  Governor." 
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This  being  changed  only  in  the  striking  out  of  the  latter  part 
oi  the  section,  which  does  not  seem  to  be  applicable  to  conditions 
vhich  have  arisen  since  the  Constitution  was  adopted. 

Section  6  we  suggest  be  amended  so  as  to  read  as  follows : 
"Section  6.  No  senator  or  representative  shall,  during  the  time 
for  whicli  he  shall  have  been  elected,  be  appointed  to  any  civil  office 
or  any  place  of  profit  under  this  commonwealth  which  shall  have  been 
created  or  the  emoluments  thereof  increased  during  such  time;  and 
no  member  of  Congress  or  other  person  holding  any  civil  office  (ex- 
cept of  attorney -at-law)  under  the  United  States,  or  this  common- 
wealth, shall  be  a  member  of  either  House  during  his  continuance 
in  office." 

This  is  as  far,  Mr.  Chairman,  as  we  are  prepared  to  report  at  this 
time. 

For  Eeport  No.  1  see  Appendix. 

The  CHAIRMAN.    Has  Committee  No.  2  any  report  to  make? 

Mr.  CARSON.  Mr.  Chairman:  The  Committee  simply  reports 
progress  and  asks  to  be  continued. 

The  CHAIRMAN.  The  committee  will  be  continued.  Has  Com- 
mittee No.  3  any  report  to  make? 

Mr.  THORPE.  Mr.  Chairman:  A  tentative  report.  On  article 
VIII,  the  first  section,  qualifications  of  electors,  the  committee  sug- 
gests that  we  strike  out  the  word  "male"  after  the  word  "Every"  in 
line  1,  and  phrase  that  expression  so  that  it  will  provide  some  sort 
of  a  test  of  qualification  of  electors  in  addition  to  the  test  already 
found  in  the  instrument  as  submitted  to  the  committee  and  to  in- 
sert the  words  in  the  fourth  line,  "and  other  qualifications."  The 
position  of  the  phrase,  Mr.  Chairman,  might  be  better  placed  in  the 
second  line  after  the  word  "qualifications"  to  refer  to  any  such  educa- 
tional qualification  as  the  general  assembly  may  see  fit  to  add,  a 
suggestion  that  is  made  by  a  member  of  the  Commission. 

Section  2,  no  change. 

Section  3  is  also  referred  to  the  committee  on  judiciary,  as  it  in- 
volves matter  of  interest  to  that  committee.  ^ 
Sections  4,  5  and  6,  no  change. 

Section  7,  referred  to  the  committee  on  municipal  government. 
Section  8,  no  change. 

Section  9,  as  now  printed,  except  the  elimination  of  the  last  few 
words. 

On  page  49,  section  9,  the  closing  expression  is  "absolutely  for  a 
term  of  four  years."  It  is  suggested  that  those  words  be  omitted, 
making  the  penalty  for  violation  of  the  election  law  the  elimination 
of  the  right  to  exercise  suft'rage. 

Section  10,  no  change. 

Section  11,  also  referred  to  the  committee  on  judiciary. 
Sections  12,  33  and  14,  no  change. 

Section  15,  referred  to  the  committee  on  municipal  government. 
Section  16,  referred  to  the  cpmmittee  on  judiciary  also. 
Section  17,  no  change. 
For  Report  No.  2  see  Appendix. 

The  CHAIRMAN.  Will  there  be  a  further  report  from  your  com- 
mittee? 
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Mr.  THORPE.  Mr.  Chairman:  There  will  be  a  further  report, 
and  the  committee  begs  to  be  continued. 

The  CHAIRMAN.  Then  the  committee  will  be  continued.  Has 
Committee  No.  4  any  report  to  make? 

Mr.  PEPPER.  Mr.  Chairman:  We  have  a  brief  formal  report 
here,  which  I  will  file  with  your  permission. 

Among  other  things  that  the  report  contains  are  the  following: 

The  committee  proceeded  with  a  preliminary  study  of  the  articles 
referred  to  it,  with  the  following  result : 

First.  Sections  7  to  10,  inclusive,  and  section  15  of  article  IX 
were,  at  the  request  of  Committee  No.  5,  referred  to  that  body  for 
investigation  and  study ;  it  being  understood  that  the  conclusions 
reached  will  be  referred  back  to  Committee  No.  4  for  such  action  as 
may  by  it  be  deemed  proper. 

Second.  Sections  3,  5,  11,  12  and  13  of  article  IX  are  reported 
to  the  Commission  with  the  following  statement:  That,  at  present, 
the  committee  perceives  no  reason  why  any  of  these  sections  should 
be  amended,  but  reserves  the  right  to  reconsider  this  conclusion  in 
the  light  of  further  study. 

Third.  The  remaining  sections  of  article  IX  and  all  sections 
of  articles  XVI  and  XVII  are  under  consideration  by  the  committee, 
and  will  be  made  the  subject  of  future  report. 

We,  therefore,  report  progress,  and  ask  leave  to  sit  again. 

The  CHAIRMAN.  Leave  is  granted.  The  committee  will  con- 
tinue its  sessions. 

For  Report  No.  3  see  Appendix. 

The  CHAIRMAN.    Has  Committee  No.  5  any  report  to  make? 

Mr.  SMITH.  Mr.  Chairman:  We  beg  leave  to  report  progress, 
and  ask  to  be  continued. 

The  CHAIRMAN.  The  report  will  be  received  and  the  committee 
will  continue  its  deliberations. 

ACTION  ON  COMMITTEE  REPORTS. 

The  CHAIRMAN.  What  action  will  the  Commission  take  upon 
the  reports  of  committees  that  have  been  received?  What  action 
will  the  Commission  take  upon  the  report  of  Committee  No.  1  ? 

Mr.  REED.  I  do  not  suppose  that  there  will  be  any  decisive 
action  this  morning  on  any  of  these  committee  reports.  What  I  sug 
gest,  and  will  put  in  the  form  of  a  motion,  is  that  you  put  some  of 
them  on  the  calendar  to  be  considered  as  the  final  reports  of  com- 
mittees come  in. 

Mr.  GORDON.    Mr.  Chairman:    I  second  the  motion. 

On  the  question,  -  - 

Will  the  Commission  agree  to  the  motion? 

The  CHAIRMAN.  The  motion  is  that  the  Secretary  be  instructed 
to  place  the  report  of  Committee  No.  1  upon  a  calendar  for  future 
consideration  by  the  Commission,  as  I  construe  it. 

Mr.  REED.  Mr.  Chairman:  And  that  the  reports  of  other  com- 
mittees that  have  reported  or  shall  report  shall  take  a  like  course. 

The  motion  was  agreed  to. 

The  CHAIRMAN.  The  Chair  would  suggest  that  in  making  up 
his  calendar  the  Secretary  furnish  a  copy  of  the  calendar,  including 
the  reports  of  the  committees,  to  each  member  of  the  Commission, 
so  that  each  member  may  be  informed  as  to  what  the  reports  are. 
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Has  any  other  member  of  the  Commission  anything  to  suggest  at 
this  time? 

Mr.  FOX.  Mr.  Chairman:  The  committee  on  suffrage  and  elec- 
tions reports  that  the  word  "male"  should  be  stricken  out  of  the 
first  section.  I  suggest  that,  perhaps,  in  the  following  three  or  four 
paragraphs  the  word  "he"  ought  to  be  changed. 

Mr.  THORPE.  Mr.  Chairman:  That  question  arose  as  to  whether 
in  the  organic  law  the  word  "he"  would  cover  both  sexes.  It  is  a 
neutral  phrase,  and  we  hesitated,  Mr.  Chairman,  to  make  the  change. 
That  was  mentioned  in  committee,  we  would  be  very  much  obliged 
if  any  of  our  associates  would  express  an  opinion  on  that  subject. 

The  CHAIRMAN.  I  suppose  that  will  go  over  until  the  report 
of  the  committee  comes  up  to  be  acted  upon  by  the  Commission. 

Has  any  other  member  of  the  Commission  anything  to  suggest  at 
this  time?  If  not,  I  suppose  it  would  be  in  order  for  the  Commission 
to  now  recess  until  a  time  that  is  convenient  to  the  members,  so 
that  the  various  committees  may  resume  the  consideration  of  the 
subjects  committed  to  them. 

Mr.  PEPPER.  Mr.  Chairman :  I  suppose  it  will  be  sufficiently 
clear  to  everybody  that  these  I'eports  which  specify  certain  sections 
as  not  requiring  amendment,  in  the  judgment  of  the  committee  report- 
ing, are  in  everji-  sense  tentative.  I  mean  by  that,  that  it  seems  wise 
to  guard  against  the  possibility  of  any  one  supposing  that  final  judg- 
ment on  these  important  matters  has  been  rendered  after  such  brief 
consideration  as  we  have  been  able  to  give  to  them. 

The  CHAIRMAN.  I  should  think  that  matters  covered  by  the  re- 
ports of  the  committees  were  still  in  their  custody  to  such  an  extent 
that  they  migiit  be  withdrawn  from  the  Commission  at  any  time  and 
a  subsequent  report  thereon  made  if  desired. 

Mr.  PEPI'ER.  Mr.  Chairman :  Speaking  for  my  own  committee, 
this  type  of  question  has  presented  itself:  Assuming,  for  example, 
that  a  certain  existing  system  is  to  be  retained  in  its  entirety,  it 
would  follow  that  such  and  such  a  section  of  an  article  dealing  with 
that  system  is  proper  and  should  not  be  amended.  On  the  other  hand, 
it  is  conceivable  that  tlie  Conuuission,  at  some  stage  of  its  delibera- 
tion, might  make  a  radical  change  in  the  system,  in  which  case  the 
section  noAV  reported  as  requiring  no  amendment  might  be  eliminated 
altogether  or  itself  radically  changed.  So  that  we  want  to  make  it 
perfectlj^  clear,  on  behalf  of  Committee  No.  4,  that  we  have  not 
reached  any  conclusion  tlmt  we  deem  worthy  of  very  great  weight  or 
as  expressing  anything  more  tlian  the  most  tentative  conclusion. 

The  CHAIRMAN.  The  Chair's  thought  is  that  when  such  a  situa- 
tion shall  arise,  either  by  the  action  of  the  Commission  itself  or  by 
request  of  tlie  committee,  the  matter  should  l»e  re-referred  to  the 
committee  for  consideration.  What  seems  to  me  important  is  that 
there  shall  be  a  calendar  made  up  as  soon  as  possible  consisting  of 
matters  whicli  have  been  formulated  and  which  can  be  considered 
by  the  Commission  sitting  as  a  committee  of  the  whole. 

PRESS  REPRESENTATIVES. 

The  Chairman  presented  a  communication  which  was  read  by  the 
Secretarv,  as  follows: 
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Harrisburg,  Pa.,  December  9,  1919. 

Hon.  William  I.  Schaffer, 

Chairman,  Constitutional  Revision  Commission, 
Harrisburg,  Pennsylvania. 

Sir:— 

I  have  the  honor  to  inform  you  that  the  following  have  been  regularly  assigned 
to  report  the  proceedings  of  the  Constitutional  Revision  Commission  : 
Walter  J.  Christy,  The  Gazette-Times,  Pittsburgh  ; 
L.  R.  Goshoru,  The  Dispatch,  Pittsburgh  ; 
John  R.  Ball,  The  Post  and  The  Sun,  Pittsburgh  ; 
Joseph  N.  Mackrell,  The  Clironiele-Telegraph,  Pittsburgh  ; 
Odell  Hauser,  The  Press,  Philadelphia; 

Charles  Gilbert  Reinhardt,  The  Evening  Bulletin,  Philadelphia  ; 

George  E.  King,  The  Evening  Public  Ledger,  Philadelphia  : 

Hiram  G.  Andrews,  The  North  American,  Philadelphia ; 

Charles  G.  Miller,  the  Public  Ledger,  Philadelphia  ; 

William  R.  Douglas,  Tri-State  News  Bureau,  Pittsburgh  ; 

J.  Harold  Keen,  International  News  Service  ; 

Lee  R.  Richardson,  United  Press ; 

Emerson  Hassrick,  Harrisburg  Patriot,  Harrisburg ; 

A.  Boyd  Hamilton,  The  Associated  Press  and  Harrisburg  Telegi-aph. 

Respectfully, 

A.  BOYD  HAMILTON, 
Secretary,  Legislative  Correspondence. 

RECESS. 

The  CHAIRMAN.  Has  any  other  member  of  the  Commission  any- 
thing to  suggest?  If  not,  a  motion  will  be  entertained  by  the  Chair 
to  recess  until  such  time  as  is  convenient  to  the  Commission. 

Mr.  ALTER.  Mr.  Chairman:  I  move  that  the  Commission  taivc 
a  recess  until  2  o'clock  this  afternoon. 

Mr.  CARSON.    Mr.  Chairman:    I  second  the  motion. 

The  motion  was  agreed  to. 

Whereupon,  at  10.30  o'clock  A.  M.,  the  Commission  took  a  recess 
until  2  o'clock  P.  M. 

AFTER  RECESS. 

The  Commission  reconvened  at  2  o'clock  P.  M. 
The  Chairman.  William  I.  Schaft'er,  in  the  Chair. 
The  CHAIRMAN.    The  hour  for  the  reconvening  of  the  Commis- 
sion having  arrived,  the  Commission  will  be  in  order. 

REPORTS  FROM  COMMITTEES. 

Th«  CHAIRMAN.  Are  there  any  reports  from  committees  at  this 
time?  The  Chair  happens  to  know  that  there  is  no  report  from 
Committee  No.  1.    Has  Committee  No.  2  anything  to  rei)ort? 

Mr.  CARSON.  Mr.  Chairman:  The  conimittee  to  which  was  re 
ferred  consideration  of  articles  V,  VI  and  VII  of  the  present  Con- 
stitution of  Pennsylvania  respectively  reports,  tentatively,  as  fol- 
lows : 

That  article  VI,  relating  to  impeachment  and  removal  from  office, 
shall,  in  sections  1,  2  and  3,  stand  without  change.  Section  4  to 
be  amende^l  by  striking  out  of  the  third  line  the  words  "shall  be 
removed"  and  by  adding  in  the  fourth  line  after  the  words  "infamous 
crime"  the  words  "in  addition  to  the  penalties  provided  by  law  the 
court  shall  order  tlie  removal  of  such  officers  from  office."'  So  that 
the  section,  as  amended,  shall  read  as  follows: 

"All  officers  shall  hold  their  offices  on  the  condition  that  they  be- 
have themselves  well  while  in  office,  and  on  conviction  of  misbehavior 
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in  office  or  of  any  infamous  crime,  in  addition  to  the  penalties  pro- 
vided by  law  the  court  shall  order  the  removal  of  such  officers  from 
office." 

These  words  are  added  for  the  purpose  of  clearing  up  doubt  as  to 
where  the  power  of  removal  existed  under  the  present  Constitution. 
The  remainder  of  the  section  to  stand  as  at  present. 

Article  VII,  relating  to  the  oath  of  office,  as  to  the  first  clause 
i:a  section  1,  shall  stand  unchanged.  The  second  clause  to  be  amended 
in  the  third  line  after  the  words  "the  supreme  court"  by  the  inser- 
tion of  the  words  "and  of  the  superior  court."  So  that  the  clause 
shall  read  as  follows : 

"The  foregoing  oath  shall  be  administered  by  some  person  author- 
ized to  administer  oaths,  and  in  the  case  of  state  officers  and  justices 
of  the  supreme  court  and  of  the  judges  of  the  superior  court,  shall 
be  filed  in  the  office  of  the  Secretary  of  the  Commonwealth." 

In  all  other  respects  the  clause  to  stand  unchanged. 

The  committee  reservess  to  itself  the  right  either  to  withdraw  or 
to  further  amend  these  suggestions. 

For  Report  No.  4  see  Appendix. 

The  CHAIRMAN.  You  have  heard  the  report  of  the  comtnittee. 
If  there  is  no  objection,  the  report  will  take  the  same  course  the 
Commission  has  already  prescribed  for  other  reports  of  committees. 

Has  Committee  No.  3  any  report  to  make  at  this  time? 

Mr.  THORPE.  Mr.  Chairman:  Committee  No.  3  has  no  further 
report. 

The  CHAIRMAN.  Has  Committee  No.  4  any  report  to  make  at 
this  time? 

Mr.  REED.  Mr.  Chairman :  In  the  absence  of  the  chairman,  I  can 
only  report  progress  and  discussion. 

The  CHAIRMAN.  Has  Committee  No.  5  anything  to  report  at 
this  time? 

Mr.  SMITH.  Mr.  Chairman:  Committee  No.  5  begs  leave  to 
^siibmit  its  report. 

For  Report  No.  5  see  Appendix. 

The  CHAIRMAN.  Unless  there  is  an  objection,  the  report  of  Com- 
mittee No.  5  will  take  the  course  prescribed  by  the  action  of  this 
Commission  this  morning  for  the  reports  of  committees. 

Has  any  member  of  the  Commission  anything  further  to  offer  at 
this  time? 

TIME  OF  MEETING. 
The  CHAIRMAN.  There  were  some  suggestions  made  to  the  Chair 
by  Mr.  Pepper,  who  is  not  here  just  now,  as  to  the  time  of  the  meet- 
ing of  the  Commission  on  the  first  day  that  it  meets  next  week,  and 
if  the  Commission  has  any  wish  or  desire  in  that  respect,  of  course, 
it  is  a  matter  of  the  pleasure  of  the  Commission.  The  hour  fixed  for 
the  meeting  is  ten  o'clock.  The  purpose  of  the  suggestion  was  that  it 
might  be  advisable  to  fix  the  meeting  of  the  Commission  for  the  first 
day  it  meets  in  any  week  at  a  later  hour  which  would  enable  the  mem- 
bers to  get  here  by  taking  the  morning  train.  That  woiild  be  an  ad- 
vantage, possibly,  to  the  members  from  Philadelphia,  but  might  be  a 
disadvantage  to'the  members  that  come  from  other  parts  of  the  state 
who  would  possibly  have  to  leave  the  afternoon  or  evening  before 
and  would  have  to  remain  around  until  afternoon  without  anything 
to  do. 
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There  being  no  suggestion  the  Chair  takes  it  for  granted  that  the 
Comm-ission  has  no  other  desire  than  that  the  hour  of  meeting  shall 
remain  as  fixed,  at  ten  o'clock  for  next  Wednesday  morning. 

If  there  is  nothing  further  to  come  before  the  Commission  at  this 
time,  the  Chair  would  suggest  that  it  might  be  in  order  to  recess.  My 
suggestion  would  be  that  we  recess  until  a  late  hour  in  the  afternoon, 
as  it  may  be  that  important  matters  should  come  before  the  Commis- 
sion before  we  adjourn  for  the  day.  The  committees  can  go  on  with 
their  deliberations,  and  we  can  assemble  here  after  they  have  con- 
cluded their  meeting  at  the  hour  now  named,  if  this  should  be  satis- 
factory to  the  Commission.  If  not,  we  can  now  adjourn  until  to- 
morrow morning. 

RECESS. 

Mr.  FOX.  Mr.  Chairman :  I  move  that  the  Commission  now  take 
a  recess  until  5  o'clock  this  afternoon. 

Mr.  ALTER.   Mr.  Chairman:   I  second  the  motion.  - 
The  motion  was  agreed  to. 

Whereupon,  at  2.35  o'clock  P.  M.,  the  Commission  took  a  recess 
until  5  o'clock  P.  M. 

AFTER  RECESS. 

The  Commission  reconvened  at  5  o'clock  P.  M. 
The  Chairman,  William  I.  Schalfer,  in  the  Chair. 
The  CHAIRMAN.    The  hour  fixed  for  the  reconvening  of  the  Com- 
mission having  arrived,  the  Commission  will  be  in  order. 

REPORTS  FROM  COMMITTEES. 

The  CHAIRMAN.  Are  there  any  reports  of  committees  ready  ?  Is 
Committee  No.  1  ready  to  make  any  report  ? 

Mr.  ALTER.  Mr.  Chairman:  Committee  No.  1  will  be  ready  to 
report  at  the  morning  session. 

The  CHAIRMAN.   Has  Committee  No.  2  any  report  to  make? 

Mr.  CARSON.  Mr.  Chairman :  We  report  progress  and  ask  to  be 
continued. 

The  CHAIRMAN.  The  committee  will  be  continued.  Has  Com- 
mittee No.  3  any  report  to  make? 

Mr.  THORPE.  Mr.  Chairman:  Our  report  will  be  made  in  the 
morning. 

The  CHAIRMAN.   Has  Committee  No.  4  any  report  to  make? 

Mr.  PEPPER.  Mr.  Chairman:  Committee' No.  4  has  been  in  ses- 
sion and  is  proceeding  with  the  work  assigned  to  it,  reports  progress, 
and  asks  leave  to  be  continued. 

The  CHAIRMAN.   Has  Committee  No.  5  any  report  to  make? 

Mr.  SMITH.  Mr.  Chairman:  Committee  No.  5  reports  progress 
and  requests  to  be  continued. 

The  CHAIRMAN.  Has  any  member  of  the  Commission  anything 
to  offer  at  this  time? 

SPECIAL  ORDER  ON  REPORT  NO.  1. 

Mr.  ALTER.  Mr.  Chairman:  Committee  No.  1  reported  this 
morning  as  to  articles  I  and  II.  We  have  completed  our  tenative 
consideration  of  articles  III  and  IV  and  will  present  our  report  to- 
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morrow  morning.  This  completes  the  work  of  Committee  No.  1  for 
the  present.  In  order  that  we  may  possibly  get  to  a  point  where 
there  may  be  some  genei'al  interchange  of  views  in  the  Commission, 
I  would  move  that  at  the  afternoon  session  of  next  Wednesday  the 
report  of  Committee  No.  1  be  taken  np  for  such  action,  by  way  of 
tentative  approval,  or  disapproval,  or  postponement  of  consideration 
as  the  Commission  may  tind  expedient ;  and  in  that  connection  let  me 
state  that  the  full  ref)ort  of  the  committee  will  be  either  printed  or 
typewritten  and  come  to  all  members  of  the  Commission  during 
the  recess,  so  that  prior  to  their  coming  here  next  Wednesday  they 
will  have  the  entire  report  of  this  committee  before  them. 

Mr.  TYSON.   Mr.  Chairman.    I  second  the  motion. 

On  the  question, 

Will  the  Commission  agree  to  the  motion? 

Mr.  FOX.  Mr.  Chairman:  I  would  like  to  ask  whether  that  con- 
templates final  action  by  the  Commission  on  that  particular  article 
or  the  articles  reported  on? 

The  CHAIRMAN.  It  seems  to  the  Chair  that  that  would  be  a 
question  for  the  pleasure  of  and  disposition  by  the  Commission  when 
the  report  comes  to  be  considered  as  to  what  action  the  Commission 
will  then  take. 

Mr.  ALTER.  Mr.  Chairman:  What  I  had  in  mind  and  what  I 
stated,  I  think,  in  the  motion,  was  that  the  report  should  be  taken 
up  for  such  action  by  way  of  tentative  approval  or  disapproval,  or 
postponed,  as  the  Commission  might  find  expedient;  just  so  we  get 
in  position  to  bring  about  some  interchange  of  views  by  members  of 
the  Commission,  other  than  those  serving  on  this  committee,  concern- 
ing the  suggested  changes. 

On  the  question  recurring,  ^ 

Will  the  Commission  agree  to  the  motion?  ' 
It  was  agreed  to. 

The  CHAIRMAN.  It  is  understood,  then,  that  on  next  Wednes- 
day afternoon  the  order  of  business  will  be  the  consideration  of  the 
report  of  Committee  No.  1. 

Has  any  other  member  of  the  Commission  anything  to  suggest? 

CHART  OF  STATE  GOVERNMENT. 

Mr.  PEPPER.  Mi\  Chairman :  In  the  course  of  the  deliberations 
of  Committee  No.  4,  it  has  developed  that  our  work  will  be  consider- 
ably facilitated  if  we  could  have  before  us,  in  some  graphic  form,  a 
statement  of  the  organization  and  relationship  of  the  different  de- 
partments of  the  state  government,  bureaus  and  commissions,  and 
other  bodies  functioning  under  the  state.  I  am  led  to  believe  that 
the  same  desire  is  entertained  by  the  members  of  sonje  of  the  other 
committees,  and  I  rise  to  suggest,  sir,  that  it  would  be  well,  if  the 
Chair  approves,  that  the  Secretary  should  be  requested  to  prepare 
or  cause  to  be  prepared  a  graphic  chart  of  the  government  of  the 
state,  its  different  departments,  their  relationships,  and  the  different 
commissions  and  bodies  functioning  as  part  of  the  state  govern- 
ment, or  responsible  thereto,  so  that  the  chart  itself  could  be  dis- 
played in  the  presence  of  the  Commission  during  its  sessions,  and 
small  reproductions  of  it  made  available  for  the  use  of  the  members 
of  the  Commission.    I  have  in  hand  such  a  chart,  which  was  prepared 
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for  the  use  of  the  Constitutional  Convention  of  New  York,  and  as 
now  set  forth  in  the  published  volume  of  the  Report  of  the  Com- 
mittee on  Reconstruction  in  New  York.  It  enables  you  to  get  at  a 
glance  much  matter  of  organization  which  otherwise  you  would  have 
to  spend  a  great  deal  of  time  in  acquiring. 

If  it  is  in  order,  I  should  like  to  move,  sir,  that  the  Secretary  be  re- 
quested to  take  an  order  for  the  preparation  of  such  a  chart  and  make 
it  available  in  suitable  form  for  the  use  of  members  of  the  Com- 
mission. 

Mr.  PINCHOT.  Mr.  Chairman:  In  rising  to  second  the  motion, 
1  want  to  say  that  such  a  chart  is  already  in  existence,  having  been 
prepared  by  the  Economy  and  Efficiency  Commission  under  the  state 
administration,  and  I  believe  the  Secretary  will  have  no  trouble  in 
securing  a  reprint. 

The  motion  was  agreed  to. 

The  CHAIRMAN.  Is  there  any  other  suggestion  from  any  member 
of  the  Commission  at  this  time? 

TIME  OF  MEETING.  .  ^ 

Mr.  PEPPER.  Mr.  Chairman:  Has  the  time  been  fixed  for  our 
meeting  next  Wednesday,  or  is  that  a  matter  suitable  for  considera- 
tion just  now?  There  are  a  great  many  of  us  who  would  find  it 
convenient  to  take  the  early  train  from  Philadelphia  on  Wednesday 
morning,  which  would  bring  us  here  in  season  for  a  session  which 
began  at  twelve  o'clock  noon,  and  thus  relieve  us  of  the  necessity  of 
coming  up  the  night  before.  On  the  other  hand,  if  postponement  un- 
til noon  will  inconvenience  other  members  of  the  Commission,  we 
should  not  ask  for  the  change.  I  would  like  to  inquire  informally 
whether  such  suggestion  as  that  would  be  agreeable  to  the  Cotn- 
mission. 

The  CHAIRMAN.  When  we  met  after  the  noon  recess  today,  you 
were  not  in  the  room,  but  I  called  the'  attention  of  the  Commission  to 
the  suggestion  you  have  just  made,  and  the  Commission  took  no 
action.  I,  therefore,  took  it  that  the  Commission  would  meet 
next  Wednesday  morning  at  ten  o'clock,  the  hour  heretofore  fixed  for 
the  meeting.  It  is  a  matter  entirely  for  the  pleasure  of  the  Commis- 
sion, and  the  order  will  be  made  according  to  their  desire. 

Mr.  PEPPER.  Mr.  Chairman:  In  order  to  ascertain  the  sense 
of  the  Commission,  I  will  make  a  motion,  which  I  shall  immediately 
witlidraAv  if  there  is  any  dissent,  that  the  Commission  assemble  on 
Wednesday  next  at  twelve  o'clock  noon  instead  of  at  ten  o'clock  A.  M. 

Mr.  KELLY.    Mr.  Chairman :    I  second  the  motion. 

On  the  question. 

Will  the  Commission  agree  to  the  motion?  ' 

The  CHAIRMAN.  I  do  not  know  how  that  fits  in  with  the  Avesteru 
Pennsylvania  members,  whether  they  have  to  come  on  the  night  be- 
fore or  not,  and  sit  around  until  noon. 

Mr.  CARSON.  Mr.  Chairman.  I  think  it  is  a  matter  on  which 
the  members,  other  than  those  from  the  Philadelphia  section,  ought 
to  express  themselves  with  entire  frankness.  I  know  that  Mr.  Pepper 
and  myslf  and  the  Philadelphia  members,  in  minority  of  the  Com- 
mission, do  not  wish  to  inconvenience  the  larger  body.  '  If  it  does  not 
work  a  practical  inconvenience,  then  we  graciously' accept  the  cour- 
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tesy;  otherwise,  we  prefer  not  to  disturb  the  order  of  procedure  for 
our  own  personual  convenience.  That  is  what  I  understood  Mr. 
Pepper  to  mean. 

The  CHAIEMAN.  That  is  what  I  understood.  Might  I  inquire 
of  Mr.  Alter  how  that  works  out  practically  for  you  members  from 
western  Pennsylavnia  that  have  a  long  ride? 

Mr.  ALTER.  Mr.  Chairman:  We  have  to  get  in  here  the  night 
before  or  at  seven  o'clock  in  the  morning,  which  necessitates  our 
coming  here  during  the  night.  Either  way  we  have  to  leave  the  day 
before.  I  have  just  been  conferring  with  my  colleague,  Mr.  Munce, 
who  comes  by  the  way  of  Pittsburgh,  and  our  thought  is  that  as  we 
have  to  come  the  evening  before,  no  matter  which  hour  is  fixed,  and 
by  fixing  the  hour  at  noon  the  gentlemen  from  Philadelphia  can  re- 
main at  home  until  the  morning,  we  have  not  the  slightest  objectiou 
to  affording  them  that  additional  convenience.  It  would  be  no  hard- 
ship for  us  to  be  here  during  Wednesday  forenoon.  There  is  always 
some  way  of  putting  in  the  time  at  the  capitol.  We  have  not  the 
slightest  objection,  but  are  glad  to  afford  the  gentlemen  that  addi- 
tional comfort. 

On  the  question  recurring, 

Will  the  Commission  agree  to  the  motion? 

It  was  agreed  to. 

The  CHAIRMAN.  It  is  understood  then,  that  when  the  Commis- 
sion adjourns  this  week,  it  will  be  to  meet  at  twelve  o'clock  noon  on 
Wednesday  next,  and  the  Secretar-y  will  notify  the  absent  members 
to  that  effect. 

Mr.  THORPE.  Mr.  Chairman :  Those  of  us  who  might  be  here 
could  meet  at  ten  o'clock  or  before ;  we  would  be  very  happy,  as  M]'. 
Alter  says,  to  agree  with  the  suggestion  of  Mr.  Carson  and  Mr.  Pep- 
per. 

The  CHAIRMAN.  I  think  it  would  be  entirely  proper  and  agree- 
able to  the  members  who  are  here. 

Is  there  any  other  suggestion  that  any  member  has  to  bring  before 
the  Commission  at  this  time?  If  not,  a  motion  to  adjourn  is  in 
order. 

ADJOURNMENT. 

Mr.  STACKPOLE.  Mr.  Chairman:  I  move  that  the  Commission 
adjourn  until  tomorrow  morning  at  10  o'clock. 

Mr.  CONNELLY.   Mr.  Chairman.    I  second  the  motion. 
The  motion  was  agreed  to. 

Whereupon,  at  5.25  o'clock  P.  M.,  the  Commission  adjourned  until 
10  o'clock  tomorrow  morning. 
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Senate  Chamber, 

Thursday,  December  11,  1919. 

The  Commission  met  at  10  o'clock  A  .M. 
The  Chairman,  William  I.  Schaffer,  in  the  Chair. 
The  CHAIEMAN.    The  hour  fixed  for  the  meeting  of  the  Com- 
mission having  arrived,  the  Commission  will  be  in  order. 

ROLL  CALL. 

The  CHAIRMAN.  The  Secretary  will  now  call  the  roll. 
The  roll  was  called  by  the  Secretary  and  was  as  follows: 

PRESENT— 14. 

Alter,  Carson,  Connelly,  English,  Fisher,  Fox,  Gordon,  Kelly,  Miller,  Pinchot, 
Stackpole,  Sulzberger,  Thorpe,  Schaffer  (Chainnan). 

ABSENT— 11. 

Cuyler,  Munce,  Palmer,  Pepper,  Perrine,  Reed,  Sharpless,  Smith,  Tyson,  War-  - 
burton,  Wilson. 

REPORTS  FROM  COMMITTEES. 

The  CHAIRMAN.  A  quorum  of  the  Commission  being  present, 
the  Commission  will  proceed  with  its  business.  The  first  thing  in 
order  is  the  reports  of  committees.  Has  Committee  No.  1  anything 
to  report? 

Mr.  ALTER.  Mr.  Chairman:  Committee  No.  1  has  its  report  on 
articles  III  and  IV. 

Section  1  of  article  III  it  believes  should  stand  without  amend- 
ment. 

Section  2  we  recommend  to  be  amended  so  as  to  read  as  follows: 

"Section  2.  No  bill  shall  be  considered  unless  referred  to  a  com- 
mittee, returned  therefrom,  and  printed  for  the  use  of  the  members. 
Every  bill  before  final  passage  shall  be  punctuated  with  such  punc- 
tuation as  it  is  intended  to  contain." 

The  last  sentence  being  the  addition  suggested  by  the  committee. 

Section  3  to  stand  without  amendment. 

Section  4  to  be  amended  so  as  to  read  as  follows: 

"Every  bill  shall  be  read" — instead  of  "read  at  length" — "on  three 
different  days  in  each  House ;"  and  so  on,  as  it  is  now  expressed. 

Section  5  to  stand  without  amendment. 

Section  6  to  be  amended  by  adding  this  sentence: 

"Every  law  creating  any  general  system  may  be  given  a  short  title 
or  designation,  and  any  bill  amending  or  reviving  the  same  may 
recite  only  such  short  title  or  designation  and  the  date  of  the  ap- 
proval of  said  law." 

Section  7,  clauses  1  to  20,  both  inclusive,  to  stand  without  amend- 
ment. 

Clause  21  to  be  amended  so  as  to  read  as  follows: 
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"Affecting  the  estates  of  minors  or  persons  under  disability." 

Clauses  22  to  28,  both  inclusive,  to  stand  without  amendment. 

Sections  8,  9,  10  and  11  to  stand  without  amendment. 

Section  12  to  be  amended  so  as  to  read  as  follows: 

"Section  12.  The  printing  and  binding  of  the  laws,  journals,  bills, 
documents  and  papers  of  the  general  assembly,  and,  the  printing  and 
binding  required  for  the  other  departments,  shall  be  let  on  contract 
or  done  directly  by  the  state  in  such  manner  as  shall  be  prescribed 
by  law.  All  furnishings  and  fuel  for  the  capitol  buildings  and  all 
paper  and  stationery  required  for  the  legislative  and  other  depart- 
ments, shall  be  procured  under  contract.  All  contracts  comprehended 
by  this  section  shall  be  awarded  to  the  lowest  responsible  bidder 
under  such  regulations  as  shall  be  prescribed  by  law,  and  shall  be 
subject  to  the  approval  of  the  Auditor  General  and  State  Treasurer ; 
no  member  or  officer  or  any  department  of  the  government  shall  be 
in  any  way  interested  in  such  contracts." 

Sections  13  and  11  to  stand  without  amendment. 

Section  15  to  be  amended  so  as  to  read  as  follows: 

"Section  15.  The  general  appropriation  bill  shall  embrace  noth- 
ing but  appropriations  for  the  ordinary  expenses  of  the  executive, 
legislative  and  judicial  departments  of  the  commonwealth,  interest 
on  the  public  debt  and  for  the  public  schools,  appropriations  to  penal, 
charitable  and  educational  institutions  may  be  made  in  one  or  more 
bills  as  the  legislature  shall  determine.  All  other  appropriations  shall 
be  made  by  separate  bills,  each  embracing  but  one  subject." 

Sections  16  and  17  to  stand  without  amendment. 

Section  18  to  be  amended  so  as  to  read  as  follows: 

"Section  18.  No  appropriations  shall  be  made  for  charitable,  edu- 
cational or  benevolent  purposes  to  any  person  or  community,  nor  to 
any  institution,  corporation  or  association  in  which  there  is  denomin- 
ational or  sectarian  instruction  given,  or  which  is  not  open  for  the 
admission  of  any  persons  without  distinction  as  to  denomination  or 
sectarian  beliefs.  This  section  shall  not  prohibit  appropriations  for 
pensions  or  gratuities  for  military  services,  for  the  retirement  of 
judges  and  employes  of  the  state,  or  state  institutions  or  for  the 
retirement  of  employes  of  the  public  school  system." 

Section  19  to  stand  without  amendment. 

Section  20  to  be  amended  so  as  to  read  as  follows: 

"Section  20.  The  general  assembly  shall  not  delegate  to  any  special 
commission,  private  corporation  or  association,  any  power  to  make, 
supervise  or  interfere  with  any  municipal  improvement,  money,  pro- 
perty or  effects,  whether  held  in  trust  or  otherwise,  or  to  levy  taxes 
or  perform  any  municipal  function  whatever ;  but  the  foregoing  pro- 
visions of  this  section  shall  not  prohibit  the  passage  of  laws  author- 
izing municipalities  as  a  class  to  create  commissions  to  act  in  an 
advisor}^  capacity,  or  the  passage  of  laws  creating  commissions  with 
general  jurisdiction  over  all  municipalities." 

Section  21  to  stand  without  amendment. 

Section  22  to  be  eliminated  entirely  and  subsequent  sections  renum- 
bered accordingly. 

Sections  23  and  24  to  stand  without  amendment. 
Section  25  to  be  amended  so  as  to  read  as  follows: 
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"Section  25.  When  the  general  assembly  shall  be  convened  in 
special  session  the  legislation  at  such  special  session  shall  be  limited 
to  the  subjects  designed  either  in  the  proclamation  of  the  Governor 
calling  such  session,  or  in  communications  made  by  the  Governor 
thereto." 

Section  26  to  stand  without  amendment. 

Section  27  to  be  eliminated  entirely  and  subsequent  sections  renum- 
bered accordingly. 

Sections  28,  29,  30,  31,  32  and  33  to  stand  without  amendment, 
except  as  to  the  renumbering  required  by  the  striking  out  of  sections 
22  and  27. 

Ai-ticle  III  should  be  further  amended  by  adding  thereto  the  fol- 
lowing as  the  last  section  and  numbered  according  to  the  foregoing 
eliminations : 

"Section  32.  The  legislature  shall  have  power  to  classify  counti^, 
■cities,  boroughs,  school  districts  and  townships  according  to  popu- 
lation, and  all  laws  passed  relating  to  such  classes  shall  be  deemed 
general  legislation  within  the  meaning  of  this  Constitution,  but  coun- 
ties, cities  and  school  districts  shall  not  be  divided  into  more  than 
seven  classes,  and  boroughs  and  to^Tiships  into  more  than  five 
classes." 

Article  IV,  section  1,  to  be  amended  so  as  to  read  as  follows: 

"Section  1.  The  executive  department  of  this  commonwealth  shall 
consist  of  a  Governor,  Lieutenant  Governor,  Secretary  of  the  Com- 
monwealth, Attorney  General,  Auditor  General,  State  Treasurer,  Sec- 
retary of  Internal  Affairs,  Superintendent  of  Public  Instruction,  and 
the  heads  of  such  state  departments  as  may  exist  from  time  to  time 
by  legislative  enactment." 

Section  2  to  stand  without  amendment. 

Section  3  to  be  amended  so  as  to  read  as  follows: 

"Section  3.  The  Governor  shall  hold  his  office  during  four  years 
from  the  third  Tuesday  of  January  next  ensuing  his  election."' 

Sections  4,  5,  6  and  7  to  stand  without  amendment. 

Section  8  to  be  amended  so  as  to  read  as  follows: 

"Section  8.  The  Governor  shall  nominate  and,  by  and  with  the 
advice  and  consent  of  a  majority  of  all  the  members  of  the  Senate, 
appoint  a  Secretary  of  the  Commonwealth  and  an  Attorney  General 
during  pleasure,  a  Superintendent  of  Public  Instruction  for  four 
years,  and  such  other  officers  of  the  'commonwealth  as  lie  is  or  may 
be  authorized  by  the  Constitution  or  by  law  to  appoint. 

"In  offices  to  Avhich  he  may  appoint,  the  Governor  shall  have  power 
to  fill  all  vacancies  that  may  ocurr  during  the  recess  of  the  Senate 
or  -Rithin  ten  days  before  final  adjournment,  by  granting  commis- 
sions which  shall  expire  at  the  end  of  their  next  session,  but  before 
final  adjournment  of  such  session  he  shall  nominate  some  one  for 
the  full  or  unexpired  term  as  the  case  may  require;  failure  of  the 
Governor  to  so  nominate  shall  be  equivalent  to  a  rejection  of  any 
person  commissioned  during  such  session  or  the  recess  following 
the  final  adjournment  of  the  same.  He  shall  have  power  to  fill  any 
vacancy  that  may  occur  during  the  recess  of  the  Senate  or  within 
ten  days  before  final  adjournment  in  the  office  of  the  Auditor  General, 
State  Treasurer,  Secretary  of  Internal  Affairs,  in  a  judicial  office,  or 
in  any  other  elective  office  which  he  is  or  may  be  authorized  to  fill. 
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^^If  a  vacancy  occurs  during  a  session  of  the  Senate  in  an  appointive 
or  elective  office,  except  within  ten  days  before  final  adjournment, 
the  Governor  shall  not  apoint,  as  in  the  case  of  a  recess  vacancy, 
but  shall  nominate  to  the  Senate  before  final  adjournment  a  proper 
person  to  fill  said  vacancy;  failure  of  the  Governor  to  so  nominate 
shall  be  equivalent  to  a  rejection  of  any  person  commissioned  during 
such  session  or  the  recess  following  the  final  adjournment  thereof. 
In  the  case  of  a  recess  or  session  vacancy  in  an  elective  office,  a 
person  shall  be  chosen  to  said  office  on  the  next  election  day  appro- 
priate to  such  office  according  to  the  provisions  of  this  Constitution, 
unless  the  vacancy  shall  occur  within  two  calender  months  imme- 
diately preceding  such  election  day,  in  which  case  the  election  for 
said  office  shall  be  held  on  the  second  succeeding  election  day  appro- 
priate to  such  office. 

"No  person  nominated  for  an  office  of  trust  or  profit  under  the 
government  of  this  state,  who  fails  to  receive  confirmation  before 
recess,  shall  be  eligible  to  appointment  to  such  office  during  such 
recess.  In  acting  on  executive  nominations,  the  Senate  shall  sit  with 
open  doors,  and  in  confirming  or  rejecting  nominations  of  the  Gov- 
ernor the  vote  shall  be  taken  by  yeas  and  nays,  and  shall  be  entered 
on  the  journal." 

Sections  9,  10,  11,  12  and  13  to  stand  without  amendment. 

Section  14  to  be  amended  so  as  to  read  as  follows: 

"Section  14.  In  case  of  a  vacancy  in  the  office  of  Lieutenant  Gov- 
ernor, or  when  the  Lieutenant  Governor  shall  be  impeached  by  the 
House  of  Kepresentatives,  or  shall  be  unable  to  exercise  the  duties  of 
his  office,  the  powers  duties  and  emoluments  thereof  for  the  remainder 
of  the  term,  or  until  the  disability  be  removed,  shall  devolve  upon 
the  president  pro  tempore  of  the  Senate;  and  the  president  pro  tem- 
pore of  the  Senate  shall  in  like  manner  become  Governor  if  a  vacancy 
or  disability  shall  occur  in  the  office  of  Governor;  his  seat  as  senator 
shall  become  vacant  whenever  he  shall  become  Governor,  and  shall  be 
filled  by  election  as  any  other  vacancy  in  the  Senate ;  and  the  Secretary 
of  the  Commonwealth,  or  in  case  of  a  vacancy  in  that  office  then  the 
Attorney  General  shall,  in  like  manner,  become  Governor  if  a  vacancy  - 
or  disability  shall  occur  in  the  office  of  the  Governor  during  a  vacancy 
in  both  the  office  of  Lieutenant  Governor  and  the  office  of  president 
pro  tempore  of  the  Senate." 

Section  15  to  stand  without  amendment. 

Section  10  to  be  amended  so  as  to  read  as  follows: 

"Section  16.  The  Governor  shall  have  power  to  disapprove  of  or 
reduce  any  item  or  items  of  any  bill,  making  appropriations  of  money, 
embracing  distinct  items,  and  the  part  or  parts  of  the  bill  approved 
shall  be  the  law,  and  the  item  or  items  of  appropriation  disapproved 
shall  be  void,  unless  repassed  according  to  the  rules  and  limitations 
prescribed  for  the  passage  of  other  bills  over  the  executive  veto." 

Sections  17,  18,  19,  20,  21  and  22  to  stand  without  amendment. 

For  Report  No.  6  see  Appendix. 

The  CHAIRMAN.  You  have  heard  the  report  of  Committee  No. 
1,  and  uuder  the  motion  that  has  already  been  passed  by  the  Com- 
mission it  will  take  its  course  and  be  placed  on  the  calendar  by  the 
Secretai-y.  I  may  say  that  the  copies  of  the  full  report  of  Committee 
No.  1  will  be  forwarded  to  the  members  of  the  Commission  at  their 
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homes  so  that  there  will  be  an  opportunity  to  give  full  consideration 
to  the  report  before  the  meeting  on  next  Wednesday. 
Has  Committee  jS'o.  2  anything  to  report? 

Mr.  CAESOX.  Mr.  Chairman:  Not  at  present.  We  are  still 
engaged  in  the  consideration  of  article  V. 

The  CHAIKMAN.   The  committee  will  be  continued. 
Has  Committee  No.  3  any  report  to  make? 

Mr.  THORPE.  Mr.  Chairman:  We  have  a  tentative  report  that 
we  beg  to  submit. 

Article  XIII,  section  1,  no  change. 

Article  XIV,  sections  1  and  2,  referred  to  Committees  Nos.  2  and  5. 

Permit  me  to  sa}^  that  the  interlocking  or  interlacing  clauses  are 
such  that  we  find  ourselves  somewhat  dependent  upon  the  judgment 
of  other  committees. 

Sections  3,  4  and  5,  no  change. 

Section  7,  changed  to  read  as  follows : 

"Three  county  commissioners  and  three  county  auditors  shall  be 
elected  in  each  county  where  such  officers  are  chosen  in  the  year  one 
tiiousand  nine  hundred  and  twenty  three,  one  for  two  years ; 
one  for  four  years ;  and  one  for  six  years ;  and,  every 
two  years  thereafter,  one  for  six  years ;  and  in  the  election  of 
said  officers,  each  qualified  elector  shall  vote  for  one  per- 
son, and  the  person  having  the  highest  number  of  votes  shall 
be  elected  for  the  term  of  six  years ;  any  casual  vacancy  in  the 
office  of  county  commissioner  or  county  auditor  shall  be  filled  by 
the  court  of  common  pleas  of  the  county  in  which  such  vacancy  shall 
occur,  by  the  appointment  of  an  elector  of  the  proper  county  who 
shall  have  voted  for  the  commissioner  or  auditor  whose  place  is  to 
be  filled." 

This  section  is  subject  to  further  correction. 

This  report  is  respectfully  submitted  and  the  committee  asks  the 
privilege  of  further  consideration. 
For  Report  No.  7  see  Appendix. 

The  CHAIRMAN.    The  report  of  the  committee  will  take  the 
usual  course  as  provided  by  the  motion? 
Has  Committee  No.  4  anything  to  report? 

Mr.  PINCHOT.    Mr.  Chairman:    I  am  requested  by  the  chairman 
of  the  committee,  Mr.  Pepper,  to  offer  the  report  of  the  committee. 
For  Report  No.  8  see  Appendix. 

The  CHAIRMAN.  The  committee  will  be  continued  and  the  re- 
port of  the  committee  will  take  the  course  provided  by  the  previous 
motion. 

Has  Committee  No.  5  anything  to  report? 

Mr.  CONNELLY.    Mr.  Chairman:    We  ask  to  be  continued. 
_  The  CHAIRMAN.  _The  committee,  under  the  rule,  wiU  be  con- 
tinued and  make  further  report. 

Has  any  member  of  the  Commission  anything  further  to  offer  at 
ttiis  time? 

JOINT  COMMITTEE  CONSIDERATION. 

Mr.  ENGLISH.  Mr.  Chairman:  Committee  No.  3,  in  its  report 
of  yesterday  ana  again  today,  refers  to  certain  sections  apparently 
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within  its  jurisdiction  which  it  thought  should  be  referred  to  Com- 
mittee No.  5.  There  is  some  uncertainty  in  the  minds  of  the  mem- 
bers of  our  committee  as  to  just  what  those  sections  are,  and  I  would 
suggest,  therefore,  that  we  be  given  a  memorandum,  either  through 
the  Secretary  or  the  chairman  of  that  committee,  as  to  those  par- 
ticular sections  so  that  we  may  exainine  and  study  them. 

The  CHAIRMAN.  The  Secretary  will  be  instructed  to  immedi- 
ately furnish  the  committee  with  the  information  it  desires.  The 
suggestion  of  the  Chair  would  be  that  it  might  be  a  good  thing  for 
tliose  two  committees  to  meet  in  joint  session  so  as  to  have  a  clear 
understanding  of  the  problem  they  are  both  concerned  in.  That  can 
be  arranged  by  the  members  of  the  two  committees  themselves. 

Has  any  one  anything  further  to  offer?  If  not,  the  Chair  will 
entertain  a  motion  to  adjourn  at  the  pleasure  of  the  Commission. 

ADJOURNMENT. 

Mr.  KELLY.  Mr.  Chairman:  I  move  that  the  Commision  adjourn 
until  12  o'clock  noon  next  Wednesday. 

Mr.  ALTER.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

Whereupon,  at  10.45  o'clock  A.  M.,  the  Commission  adjourned 
until  Wednesday,  December  17,  1919,  at  12  o'clock  noon. 
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Senate  Chamber. 

^  Wednesday,  December  17,  1919. 

The  Compiission  met  at  12  o'clock  noon. 
The  Chairman,  William  I.  Schaffer,  in  the  Chair. 
The  CHAIRMAN.    The  hour  fixed  for  the  meeting  of  the  Com- 
mission having  arrived,  the  Commission  will  be  in  order. 

ROLL  CALL. 

The  CHAIRMAN.  The  Secretary  will  now  call  the  roll. 
The  roU  was  called  by  the  Secretary  and  was  as  follows : 

PRESENT— 20. 

Alter,  Carson,  Connelly,  English,  Fisher,  Fox,  Gordon,  Kelly,  Miller,  Munce, 
Pepper,  Perrino,  Pinchot,  Reed,  Smith,  Stackpole,  Sulzberger,  Tliorpe,  Warburton, 
Schaffer  (Chairman). 

ABSENT— 5. 
Cuyler,  Palmer,  Sharpless,  Tyson,  Wilson. 

JOURNAL  APPROVED. 

The  CHAIRMAN.  As  the  Journal  of  the  Commission  is  printed 
and  before  the  members,  I  suppose  it  will  be  in  order  that  a  motion 
should  be  made  that  the  reading  of  the  Journal  shall  be  dispensed 
with  and  the  Journal  approved. 

Mrs.  WARBURTON.  Mr.  Chairman :  I  move  that  the  reading  of 
the  Journal  be  dispensed  with  and  the  Journal  approved. 

Mr.  SMITH.    Mr.  Chairman:    1  second  the  motion. 

The  motion  was  agreed  to. 

REPORTS  FROM  COMMITTEES. 

The  CHAIRMAN.  The  next  business  in  order  will  be  reports 
from  committees.  As  Committee  No.  1  has  reported,  and  as  its 
report  in  full  is  before  the  Commission,  I  take  it  for  granted  it 
has  no  report  to  make. 

Has  Committee  No.  2  any  further  report  to  make? 

Mr.  CARSON.  Jlr.  Chairman :  Not  at  the  present  time.  The  com- 
mittee asks  to  be  continued. 

The  CHAIRMAN.  The  committee  will  be  continued.  Has  Com- 
mittee No.  3  any  further  report  to  make? 

Mr.  THORPE.  Mr.  Chairman:  We  have  no  further  report  at 
present  and  ask  to  be  continued. 

The  CHAIRMAN.  The  committee  will  be  continued.  Has  Com- 
mittee No.  4  any  report  to  make? 

Mr.  PEPPER.  Mr.  Chairman:  Committee  No.  4  has  no  report  to 
make  at  present  and  asks  to  be  continued. 

The  CHAIRMAN.  The  committee  will  be  continued.  Has  Com- 
mittee No.  5  any  report  to  make? 
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Mr.  SMITH.  Mr.  Chairman:  We  have  no  report  at  present  and 
ask  to  be  continued. 

The  CHAIEMAN.    The  committee  will  be  continued. 

Has  any  member  of  the  Commission  anything  to  offer  or  suggest 
at  this  time? 

CHART  ON  EDUCATIONAL  PROVISIONS. 

Mr.  THORPE.  Mr.  Chairman:  I  beg  to  submit  a  motion  to  this 
Commission.  Owing  to  the  importance  of  the  consideration  of  all 
matters  before  the  Commission  and  that  they  should  receive  due  and 
careful  notice,  and  owing  to  the  very  great  importance*  of  the  sub- 
ject of  education,  I  have  prepared  a  chart  here  showing  the  provi- 
sions in  every  constitution  that  has  ever  been  in  force  in  any  state 
in  this  country,  and  also  the  acts  of  Congress  relating  to  the  ap- 
propriations of  lands  or  land  scrip  for  educational  purposes.  I  have 
reduced  this,  with  the  assistance  of  my  associates,  to  the  form  of  a 
chart,  that  it  might  be,  if  it  meets  the  approval  of  the  Commission, 
printed  and  laid  before  the  respective  committees. 

I  move,  therefore,  that  the  chart  be  printed  for  the  use  of  th(i 
Commission. 

Mr.  SMITH.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

PROCEDURE.  ^ 

The  CHAIRMAN.  Has  any  other  member  of  the  Commission  any- 
thing to  suggest?  If  not,  I  take  it  for  granted  that  it  would  be  in 
oi'der  for  the  Commission  to  recess  so  that  the  committees  that  have 
not  yet  completed,  may  resume  their  work.  The  Chair  might  sug- 
gest a  recess  until  two  o'clock,  when  there  is  an  order  of  business 
provided  by  motion  last  week. 

Mr.  CARSON.  Mr.  Chairman:  Before  the  motion  is  put,  may 
I  ask  for  information?  I  assume  that  action  by  this  body  convened 
as  a  Commission  will  be  taken  on  the  recommendations  of  each  com- 
mittee, and  that  that  is  the  proper  time  to  make  suggestions  to  them. 
Or,  should  suggestions  be  made  now  and  modifications  made  of  re- 
ports already  on  the  Journal? 

The  CHAIRMAN.  The  Chair  would  think  that  suggestions  should 
be  made  in  the  form  of  amendments  when  the  Commission  is  sitting 
in  the  Committee  of  the  Whole,  as  it  will  be,  to  consider  the  thoughts 
suggested. 

Mr.  CARSON.  Mr.  Chairman:  That  confirms  the  thought  I  had, 
but  I  did  not  wish  to  overlook  any  opportunity. 

The  CHAIRMAN.  Is  there  anything  else  to  come  before  the  Com- 
mission? ■  _ 

RECESS. 

Mr.  FISHER.  Mr.  Chairman:  I  move  that  the  Commission  take 
a  recess  until  2  o'clock  this  afternoon. 

Mr.  PINCHOT.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

Whereupon,  at  12.10  o'clock  P.  M.,  the  Commission  took  a  recess 
until  2  o'clock  P.  M. 
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AFTER  RECESS. 

The  Commission  reconvened  at  2  o'clock  P.  M. 
The  Chairman,  William  I.  Schaffer,  in  the  Chair. 
The  CHAIRMAN.    The  hour  fixed  for  the  meeting  Saving  arrived, 
the  Commission  will  he  in  order. 

PRINTING  MEMORANDA  AND  BRIEFS. 

Mr.  FISHER.  Mr.  Chairman:  From  the  Committee  on  Organiza- 
tion and  Rules,  I  beg  to  report,  and  move  the  adoption,  of  the  fol- 
lowing resolution: 

Resolved,  That  tlie  Secretary  shall  cause  to  be  printed  and  distributed  to  the 
members  of  the  Commission,  from  day  to  day,  all  memoranda  and  briefs  which  he 
has  been  called  upon  to  furnish  by  the  Commission  or  by  any  committee  or  mem- 
ber of  the  Commission. 

Mr.  PEPPER.    Mr.  Chairman :    I  second  the  motion. 
The  CHAIRMAN.    Is  there  any  comment  on  the  resolution?  If 
not,  as  it  appropriates  money,  the  yeas  and  nays  will  be  taken. 
The  yeas  and  nays  were  taken  and  were  as  follows :  . 

YEAS— 16. 

Alter,  Connelly,  English,  Fisher,  Pox,  Gordon,  Munce,  Pepper,  Perriue,  Piuchot, 
Reed,  Smith,  Stackpole,  Thorpe,  Warburton,  Schaffer  (ChaiiTnan) . 

NAYS— 0. 

The  CHAIRMAN.  A  majority  having  voted  in  the  affirmative, 
the  resolution  is  adopted. 

BRIEFING  AND  STENOGRAPHIC  ASSISTANCE. 

Mr.  FISHER.  Mr.  Chairman:  From  the  same  committee,  I  offer 
the  following  resolution,  and  move  its  adoption: 

Resolved,  That  the  Secretary  of  the  Commission  sliall  be  and  is  hereby  authoi'ized 
to  employ  any  briefing  and  stenographic  and  typewriting  assistance  that  may  be 
necessary  to  enable  him  to  comply  promptly  with  any  request  made  by  the  Com- 
mission or  by  any  committee  or  member  thereof,  at  a  rate  not  to  exceed  fifteen  dol- 
lars per  day  for  briefing  assistance,  or  four  dollars  per  day  for  stenogiraphic  and 
typewriting  assistance. 

Mr.  CONNELLY.    Mr.  Chairman :    1  second  the  motion. 
The  CHAIRMAN.    As  this  resolution  appropriates  money,  the 
yeas  and  nays  will  be  taken.- 

The  yeas  and  nays  were  taken  and  were  as  follows : 

-     YEAS— 16.  ■  ' 

Alter,  Connelly,  English,  Fisher,  Fox,  Gordon,  Munce,  Pepper,  Perrine,  Pinchot, 
Reed,  Smith,  Stackpole,  Thorpe,  Warburton,  Schaffer  (Chairman). 

NAYS— 0. 

The  CHAIRMAN.  A  majority  of  the  Commission  having  voted 
in  the  affirmative,  the  resolution  is  adopted. 

Have  any  of  the  committees  any  further  reports  to  make  at  this 
time? 

Has  any  member  of  the  Commission  anything  to  suggest  at  this 
time?  If  not,  we  will  proceed,  under  the  resolution  that  was  passed 
last  week,  to  the  consideration  of  the  report  of  Committee  No.  1. 

COMMITTEE  OF  THE  WHOLE. 

The  Commission  then  resolved  itself  into  the  Committee  of  the 
Whole,  William  I.  Schaffer,  Chairman. 
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PROCEDURE. 

Mr.  ALTER.  Mr.  Chairman:  I  move  that  the  sections  covered  by 
the  report  of  Committee  No.  1  be  taken  up  section  by  section,  and 
that  as  each  section  is  read,  nnless  some  other  motion  be  made,  the 
qsiestion  shall  be  upon  the  adoption  of  the  recommendation  of  the 
committee. 

Mr.  SMITH.    Mr.  Chairman:    I  second  the  motion. 
On  the  question, 

Will  the  Committee  agree  to  the  motion? 

Mr.  PINCHOT.  Mr.  Chairman:  May  I  ask  a  question?  Do  I 
understand  that  action  upon  these  sections  at  this  time  would  mean 
the  adoption  of  them  by  the  Commission,  or  by  the  Commission 
sitting  as  the  Committee  of  the  Whole? 

The  CHAIRMAN.  No,  sir.  The  Commission  is  now  acting  as  the 
Committee  of  the  Whole,  and  the  adoption  is  a  tentative  adoption 
for  report  to  the  Commission. 

Mr.  PINCHOT.  Mr.  Chairman:  Speaking  for  myself,  and  as  a 
lay  member  of  the  Commission — I  am  not  a  lawyer — I  would  like  to 
raise  the  question  whether  or  not,  from  the  amount  of  consideration 
Vkiiich  the  members  of  the  Commission  have  alreadj^  been  able  to 
give,  it  would  be  wise  to  reach  even  such  a  tentative  conclusion  as 
that  at  this  time,  without  certain  provisions  for  taking  up  the  sec- 
tions again  before  they  are  reported  by  the  Committee  of  the  Whole 
to  the  Commission. 

The  CHAIRMAN.  I  think  hereafter,  if  any  member  of  the  Com- 
mission desires  to  call  up,  for  further  consideration,  any  section,  the 
Chair  would  entertain  such  a  request  and  the  section  could  be  called 
up  again  for  consideration  by  the  Committee  of  the  Whole  before 
it  makes  final  report  to  the  Commission.  Does  that  answer  the 
gentleman's  thought?  The  thought  of  the  Chair  is  that  we  go  ahead 
with  the  work  and  get  something  accomplished  and  set  aside,  and 
we  can  proceed  with  business  as  it  hereafter  arises. 

Mr.  ENGLISH.  Mr.  Chairman:  If  I  understand  the  motion  cor- 
rectly, it  involves  at  this  time  a  reading  of  the  sections  in  the  articles 
concerning  which  Committee  No.  1  has  reported,  both  those  which  are 
reported  for  amendment  and  those  which  are  reported  not  for  amend- 
ment. I  have  not,  up  to  this  time,  had  before  me — I  do  not  know 
how  it  is  with  other  memibers  of  the  Commission — the  language  of 
the  report  by  the  committee  in  connection  with  amendments  that 
they  propose.  I  know,  for  my  part,  that  I  am  not  prepared  to  vote 
on  any  of  the  sections  which  have  been  reported  for  amendment, 
and  it  seems  to  me  that  it  might  be  generally  advantageous  at  this 
time  if  we  limit  our  consideration  of  this  report  to  the  sections  that 
have  been  reported  not  for  amendment.  I  merely  offer  that  as  a 
suggestion.  I  do  not  know  how  other  members  of  the  Commission 
feel ;  but,  in  view  of  the  limited  time  within  which  we  have  been  able 
to  consider  these  amendments,  I  know  that  I  personally  am  not  ready 
to  vote  on  anything  that  has  been  reported  for  amendment. 

The  CHAIRMAN.  It  seems  to  the  Chair  that  the  matter  will  work 
out  as  Mr.  English  suggests,  because  the  committee  has  reported  the 
entire  Bill  of  Rights,  Declaration  of  Rights,  which  consists  of  twenty- 
six  sections,  without  amendment,  so  that  that  question  will  not  arise 
until  later,  and  when  it  does  arise,  any  section  that  has  been 
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amended,  if  the  pleasure  of  the  Committee  is  that  that  section  be 
set  aside' for  future  consideration,  that  can  be  done.  In  order  that 
the  Chair  may  be  enlightened  as  to  the  pleasure  of  the  Committee, 
is  it  the  desire  that  the  Secretary  shall  read  each  particular  sec- 
tion as  it  arises,  or  can  that  be  obviated  by  reference?  Whatever  the 
pleasure  of  the  Committee  is,  the  Chair  will  adopt. 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  motion  ? 

It  was  agreed  to. 

PKEAMBLE. 

The  CHAIEMAN.  The  first  subject  for  consideration  is  the  pre- 
amble of  the  Constitution,  the  report  of  Committee  No.  1  being  that 
the  premable  shall  stand  without  amendment. 

The  Secretary  read  the  premable  as  follows : 

We  the  people  of  the  Commonwealth  of  Penusylvania,  grateful  to  Almighty  God 
for  the  blessings  of  civil  and  religious  liberty,  and  humbly  invoking  His  guidance, 
do  ordain  and  establish  this  Constitution.  /  - 

On  the  question, 

Will  the  Committee  adopt  the  report  ? 

Mr.  ALTER.    Mr.  Chairman:    I  move  that  the  report  of  Com- 
mittee No.  1  on  the  premable  to  the  Constitution  be  adopted. 
Mr.  CONNELLY.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  I,  SECTION  I. 

The  CHAIRMAN.  The  first  section  for  consideration  is  section  I 
of  article  I  of  the  Constitution,  including  the  introductory  matter 
preceding  section  I  under  the  title  "Liberty  and  Free  Government,'' 
the  report  of  Committee  No.  1  being  that  this  section  shall  stand  with- 
out amendment. 

The  Secretary  read  the  section  as  follows : 

That  the  general,  great  and  essential  principles  of  liberty  and  free  government  may 
be  recognized  and  unalterably  established,  we  declare  that — 

Section  1.  All  men  are  born  equally  free  and  independent,  and  have  certain  in- 
herent'and  indefeasible  rights,  among  which  are  those  of  enjoying  and  defending  life, 
and  liberty,  of  acquiring,  possessing  and  protecting  property  and  reputation,  and  of 
pursuing  their  own  happiness. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.    Mr.  Chairman:    I  move  that  the  report  of  Com- 
mittee No.  1  on  section  1  of  article  I  of  the  Constitution  be  adopted. 
Mr.  CONNELLY,    Mr.  Chairman :    I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  I. 

Mr.  FOX.  Mr.  Chairman:  It  seems  to  me  that  we  can  scarcely 
any  of  us  have  any  question  as  to  the  adoption  of  the  Bill  of  Rights, 
and  unless  there  is  some  serious  objection  on  the  part  of  members 
of  the  Committee,  I  would  like  to  move  that  article  1  be  adopted 
in  its  entirety.    It  seems  to  me  we  can  save  some  time  in  that  way. 

Mr.  ALTER.    Mr.  Chairman :    I  second  the  motion. 

On  the  question, 

Will  the  Committee  agree  to  the  motion? 
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The  CHAIRMAN.  Before  that  motion  is  put,  the  Chair  would 
like  to  know  whether  any  members  of  the  Committee  who  are  present 
have  any  amendments  that  they  would  like  to  offer  to  article  I  of 
the  Constitution. 

STYLE  AND  ARRANGEMENT. 

Mr.  THORPE.  Mr.  Chairman:  Just  one  thing.  A  committee, 
1  suppose,  will  be  appointed  on  arrangement  and  style.  Doubtless 
there  might  be  some  verbal  changes.  If  it  is  understood  that  the 
article  is  adopted  subject  to  the  verbal  changes  that  the  committee 
might  make  at  the  will  of  the  Commission — 

The  CHAIRMAN.  I  take  if  for  granted  there  wiU  be  a  committee 
on  style  appointed  to  consider  matters  that  arise  in  that  way. 

JURY  TRIAL. 

Mr.  PINCHOT.  Mr.  Chairman:  I  want  to  rise  to  a  question 
largely  for  my  own  information.  I  have  heard  that  there  is,  among 
those  who  have  studied  the  question,  some  doubt  as  to  whether  or 
not  there  is  any  reason,  in  certain  civil  cases,  for  requiring  the  com- 
plete assent  of  twelve  men  in  jury  trial;  and  I  should  greatly  like, 
before  the  matter  is  finally  disposed  of,  to  be  enlightened  by  those 
v/ho  know  more  about  that  than  I  do. 

Mr.  REED.    Do  you  refer  to  section  6  ?  -  ^ 

Mr.  PINCHOT    Section  6. 

The  CHAIRMAN.  There  are  gentlemen  on  the  Commission  who 
can  throw  light  on  the  subject.  In  order  that  you  may  have  it 
before  the  Committee,  do  you  desire  to  offer  an  amendment  to 
section  6,  Mr.  Pinchot? 

Mr.  PINCHOT.  Mr.  Chairman :  No.  I  am  merely  in  the  situation 
where  I  am  doubtful  as  to  what  ought  to  be  done.  I  have  discussed 
the  matter  with  Judge  Reed  and  Mr.  Pepper,  and  the  information 
that  1  have  from  them  is  in  favor  of  the  retention  of  the  section  as  it 
is ;  and  yet,  I  do  know  that  there  is  an  opinion  among  those  who 
have  a  right  to  be  heard  that  some  modification  should  be  considered 
and,  not  being  experienced  in  such  matters,  I  am  merely  seeking 
light. 

Mr.  REED.  Mr.  Chairman:  I  have  been  dragged  into  this.  Mr. 
Pinchot's  question  is  quite  serious  with  him  as  to  whether  or  not 
there  ought  to  be  an  amendment  of  this  section  of  the  Constitution 
in  some  way  so  that  seven,  nine  or  ten  of  a  jury  might  find  a  verdict 
in  civil  cases.  Now,  a  good  deal  could  be  said  on  both  sides  of  that 
and,  of  course,  in  the  interest  of  conservatism,  some  of  us  would  not 
like  to  see  the  jury  system  changed  very  much ;  but  I  only  rise  to 
bring  Mr.  Pepper  into  this  because  he  has  pronounced  views  on  the 
subject. 

The  CHAIRMAN.  The  gentleman  from  Allegheny,  Mr.  Reed, 
having  passed  the  section  to  the  gentleman  from  Philadelphia,  Mr. 
Pepper,  we  would  be  glad  to  hear  from  Mr.  Pepper. 

Mr.  PEPPER.  Mr.  Chairman :  There  are  many  men  present  who 
could  speak  far  more  authoritatively  than  I  on  this  subject.  My  own 
view  can  be  stated  very  briefly.  It  is  this:  That  if  you  are  going 
to  retain  the  jury  as  an  institution  for  the  decision  of  questions  of 
fact  in  civil  cases,  it  seems  to  me  to  be  essential  that  you  should  re- 
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tain  also  the  feature  of  unanimity  if  you  desire  to  get  the  best  re- 
sults from  your  institution.  I  believe  that  the  sense  of  responsibility 
resting  upon  twelve  men,  arising  out  of  the  circumstance  that  they 
must  be  unanimous  in  order  that  a  verdict  may  be  returned  either 
way,  is  really  vital  to  the  successful  operation  of  trial  by  jury.  I 
think  the  instant  that  it  becomes  a  question  of  minority  and  ma- 
jority, the  whole  mental  attitude  of  the  members  of  a  jury  towards 
the  question  submitted  to  them  is  changed ;  that  you  get  less  respon- 
sibility, less  individual  effort  and  more  pulling  and  hauling,  more  trad- 
ing, more  compromise,  than  you  do  where  it  is  understood  as  essen- 
tial that  the  result  should  be  reached  by  unanimity. 

I  began  by  saying,  if  you  are  to  retain  the  institution  of  trial  by 
jury  in  civil  cases,  that  unanimity  seems  to  be  essential.  By  putting 
it  in  that  way,  I  do  not  mean  to  cast  any  doubt  upon  the  wisdom 
of  retaining  the  jury  for  the  decision  of  questions  of  fact  in  civil 
cases.  It  seems  to  be  a  sheet-anchor,  no  less  in  civil  than  in  criminal 
cases,  and,  as  I  stated,  it  seems  that  the  principle  of  unanimity  is 
the  thing  which  accounts  for  the  extraordinarily  sound  results  that 
you  get  year  in  and  year  out  from  the  operation  of  the  system  under 
the  present  conditions. 

I  hope  the  report  of  the  committee  will  prevail. 

INFOEMATION. 

The  CHAIKMAN.  Some  of  the  gentlemen  of  the  Commission  who 
are  here  now  were  not  present  when  the  motion  made  by  Judge  Fox 
was  taken  up,  and  for  their  information  I  will  explain  that  on  a 
motion  which  was  made  and  adopted  we  proceeded  to  consider  the 
report  of  Committee  No.  1,  taking  it  up  section  by  section  as  the 
sections  are  in  the  different  articles  of  the  Constiution.  The  report 
of  Committee  No.  1  on  the  preamble  has  been  adopted,  and  also  the 
report  of  Committee  No.  1  on  section  1.  At  that  point  it  was  moved 
by  Judge  Fox,  and  his  motion  has  been  seconded,  that  it  was  pos- 
sible that  there  was  no  objection  to  the  report  of  Committee  No.  1 
in  the  mind  of  any  member  of  the  Commission,  and  as  Committee 
No.  1  had  reported  in  favor  of  article  I  in  its  entirety  remaining  as 
it  is,  that  the  whole  article  could  be  voted  upon.  I  then  suggested 
to  the  Committee  whether  or  not  any  members  of  the  Committee 
had  any  amendments  that  they  desired  to  propose  to  any  of  the  sec- 
tions of  article  I,  and  no  amendments  have  been  suggested  up  to 
this  time.  If  any  of  those  members  who  were  not  in  the  room  when 
that  was  done  have  any  amendments  to  propose  to  article  I,  and 
will  so  advise  the  Chair,  it  is  possible  that  the  motion  of  Judge  Fox 
ought  not  to  prevail.    We  are  on  the  Declaration  of  Eights. 

Mr.  GORDON.  Mr.  Chairman:  I  observe  from  the  report  of  Com- 
mittee No.  1,  that  it  has  reported  that  the  first  eighteen  sections  of 
the  Bill  of  Rights  will  stand  as  they  are  now  written,  but  there  is 
no  report  upon  the  following  eight  sections  of  the  Bill  of  Rights, 
and  I  wondered  whether  this  "lost  legion"  might  be  recovered  bv 
the  chairman,  Mr.  Alter. 

Mr.  ALTER.  Mr.  Chairman:  I  had  not  noticed  the  omission 
that  Judge  Gordon  refers  to.  Is  he  certain  that  he  is  looking  at 
the  right  section  of  the  right  article? 

The  CHAIRMAN.    I  have  the  original  report  of  Committee  No 
1  before  me,  and  it  reads:    "We  are  of  the  opinion  that  no  change 
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sliould  be  made  in  the  preamble  of  the  Constitution,  or  in  article  I 
thereof,  the  Declaration  of  Rights. 

Mr.  GORDON.    Mr.  Chairman:    Their  report  covers  the  entire 
article? 

The  CHAIRMAN.  Yes,  sir;  it  does.  If  no  member  of  the  Com- 
mittee has  any  amendments  to  snggest  to  article  I  of  the  Constitu- 
tion— 

Mr.  CARSON.    Mr.  Chairman:    What  was  the  motion  of  Judge 
Fox? 

ARTICLE  I,  SECTIONS  2  TO  26,  INCLUSIVE. 

The  CHAIRMAN.  The  motion  of  Judge  Fox  is  that  we  take  up  the 
entire  article  1  and  pass  it  in  its  entirety ;  the  question  being  on 
that  article. 

The  Secretary  read  the  remainder  of  the  article  as  follows: 

Section  2.  All  power  is  inherent  in  the  people,  and  all  free  governments  are 
founded  on  their  authority  and  instituted  for  their  peace,  safety  and  happiness. 
For  the  advancement  of  these  ends  they  have  at  all  times  an  inalienable  and  in- 
defeasible right  to  alter,  reform  or  abolish  their  government  in  such  manner  as 
they  may  think  proper. 

Section  3.  All  men  have  a  natural  and  indefeasible  right  to  worship  Almighty  ' 
God  according  to  the  dictates  of  their  own  consciences ;  no  man  can  of  right  be 
compelled  to  attend,  erect  or  support  any  place  of  worship,  or  to  maintain  any 
ministry  against  his  consent ;  no  human  authority  can,  in  any  case  whatever, 
control  or  interfere  with  the  rights  of  conscience  and  no  preference  shall  ever  be 
given  by  law  to  any  religious  establishments  or  modes  of  worship. 

Section  4.  No  person  who  acknowledges  the  being  of  a  God  and  a  future  state 
of  rewards  and  punishments  shall,  on  account  of  his  I'eligious  sentiments,  be  disquali- 
fied to  hold  any  olhce  or  place  of  trust  or  profit  under  this  commonwealtli. 

Section  5.    Elections  shall  be  free  and  equal  ;  and  no  power,  civil  or  military, 
shall  at  any  time  interfere  to  prevent  the  free  exercise  of  the  right  of  suffrage. 

Section  6.  Tnal  by  jury  shall  be  as  heretofore,  and  the  right  thereof  remain 
inviolate. 

Section  7.  The  printing  pi"ess  shall  be  free  to  every  preson  who  may  undertake 
to  examine  the  proceedings  of  the  legislature  or  any  branch  of  government,  and  no 
law  shall  ever  be  made  to  restrain  the  right  thereof.  The  free  communication  of 
thoughts  and  opinions  is  one  of  the  invaluable  rights  of  man,  and  every  citizens  may 
freely  speak,  write  and  print  on  any  subject,  being  responsible  for  the  abuse  of  that 
liberty.  No  conviction  shall  be  had  in  any  prosecution  for  the  publication  of  papers 
relating  to  the  official  conduct  of  officers  or  men  in  public  capacity,  or  to  any  other 
matter  proper  for  public  investigation  or  information,  where  the  fact  that  such 
publication  was  not  maliciously  or  negligently  made  shall  be  established  to  the 
satisfaction  of  the  jury  ;  and  in  all  indictments  for  libels  the  jury  shall  havei  the 
right  to  determine  the  law  and  the  facts,  under  the  direction  of  the  court,  as  in 
other  cases. 

Section  8.  The  people  shall  be  secure  in  their  persons,  houses,  papers  and  pos- 
sessions from  unreasonable  searches  and  seizures,  and  no  warrant  to  search  any  place 
or  to  seize  any  person  or  things  sliall  issue  without  describing  them  as  nearly  as 
may  be,  nor  without  probable  cause,  supported  by  oath  or  affirmation  subscribed  to 
by  the  affiant. 

Section  9.  In  all  criminal  prosecutions  the  accused  hath  a  right  to  be  heard  by 
himself  and  his  counsel,  to  demand  the  nature  and  cause  of  the  accusation  against 
him,  to  meet  the  witnesses  face  to  face,  to  have  compulsory  process  for  obtaining 
witnesses  in  his  favor,  and,  in  prosecutions  by  indictment  or  information,  a  speedy 
public  trial  by  an  impartial  jury  of  the  vicinage;  he  cannot  be  compelled  to  give 
evidence  against  himself,  nor  can  he  be  deprived  of  his  life,  liberty  or  property, 
unless  by  the  judgment  of  his  peers  or  the  law  of  the  land. 

Section  10.  No  person  shall,  for  any  indictable  offense,  be  proceeded  against 
criminally  by  information,  except  in  cases  arising  in  the  land  or  naval  forces,  or 
in  the  militia,  when  in  actual  service,  in  time  of  war  or  public  danger,  or  by 
leave  of  the  court  for  oppression  or  misdemeanor  in  office.  No  person  shall,  for 
the  same  offense,  be  twice  put  into  jeopardy  of  life  or  limb  ;  nor  shall  private  prop- 
erty be  taken  or  applied  to  public  use,  v.'ithout  authority  of  law  and  without  just 
compensation  being  first  made  or  secured. 

Section  11.  All  courts  shall  be  open  ;  and  every  man  for  an  injury  done  him  in 
his  lands,  goods,  person  or  reputation  shall  have  remedy  by  due  course  of  law, 
and  right  and  justice  administered  without  sale,  denial  or  delay.    Suits  'may  be 
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brought  against  the  commonwealth  in  such  manner,  in  such  courts  and  in  such  cases 
as  the  legislature  may  by  law  direct.  ,   „  ,  .    ,      ,      .      ,    ,  ■ 

Section  12.  No  power  of  suspending  laws  shall  be  exercised  unless  by  the  legis- 
lature or  by  its  authority.  .  .     ^  . 

Section  13.  Excessive  bail  shall  not  be  required,  nor  excessive  nnes  imposed,  nor 
cruel  punishments  inflicted.  .  ,  ^ 

Section  14.  AH  prisoners  shall  be  bailable  by  sufficient  sureties,  unless  for 
capital  offenses  when  the  proof  is  evident  or  presumption  great ;  and  the  privilege  of 
the  writ  of  habeas  corpus  shall  not  be  suspended,  unless  when  in  case  of  rebellion 
or  invasion  the  public  safety  may  require  it.  ,   „  ,     .  i 

Section  15.    No  commission  of  oyer  and  terminer  or  jail  delivery  snail  be  issued. 

Section  Id.  The  person  of  a  debtor,  where  there  is  not  strong  presumption  of 
fraud,  shall  not  be  continued  in  prison  after  delivering  up  his  estate  for  the  benefit 
of  his  creditors  in  such  manner  as  shall  be  prescribed  by  law. 

Section  17.  No  ex  post  facto  law,  nor  any  law  impairing  the  obligation  of  con- 
tracts, or  making  irrevocable  any  grant  of  special  privileges  or  immunities,  shall 

be  passed.  .      ,    „  ,  ,       ,      ,    ,    .  , 

Section  18.  No  person  shall  be  attainted  of  treason  or  felony  by  the  legislature. 
Section  19.  No  attainder  shall  work  corruption  of  blood,  nor,  except  during  the 
life  of  the  offender,  forfeiture  of  estate  to  the  commonwealth.  The  estate  of  such 
persons  as  shall  destroy  their  own  lives  shall  descend  or  vest  as  in  cases  of  natural 
death,  and  if  any  person  shall  be  killed  by  casualty  there  shall  be  no  forfeiture  by 
reason  thereof. 

Section  20.  The  citizens  have  a  right  in  a  peaceable  manner  to  assemble  together 
for  their  common  good,  and  to  apply  to  those  invested  with  the  powers  of  govern- 
ment for  redress  of  grievances  or  other  proper  purposes,  by  petition,  address  or 
remonstrance. 

Section  21.  The  right  of  the  citizens  to  bear  arms  in  defense  of  themselves  and 
the  state  shall  not  be  questioned. 

Section  22.  No  standing  army  shall,  in  time  of  peace,  be  kept  up  without  the 
consent  of  the  legislature,  and  the  military  shall  in  all  cases  and  at  all  times  be 
in  strict  subordination  to  the  civil  power. 

Section  23.  No  soldier  shall  in  time  of  peace  be  quartered  in  any  house  without 
the  consent  of  the  owner,  nor  in  time  of  war  but  in  a  manner  to  be  prescribed  by 
law. 

Section  24.  The  legislature  shall  not  grant  any  title  of  nobility  or  hereditary  dis- 
tinction, lior  create  any  office  the  appointment  to  which  shall  be  for  a  longer  term 
than  during  good  behaN'ior. 

Section  25.    Emigration  from  the  state  shall  not  be  prohibited. 

Section  26.  To  guard  against  transgression  of  the  high  powers  which  we  have 
delegated,  vre  declare  that  everything  in  this  article  is  excepted  out  of  the  general 
powers  of  government  and  shall  forever  remain  inviolate. 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  motion? 

It  was  agreed  to. 

ARTICLEII. 

The  CHAIRMAN.  The  report  of  Committee  Is^o.  1  is  that  sections 
A^os.  1,  2,  3,  5,  7,  8,  9,  10,  11,  12,  13,  14,  15,  IG,  17  and  IS,  that  is  to 
say,  the  first  eighteen  sections  of  article  II — 

Mr.  CAESON.  Mr.  Chairman:  Sections  A  and  6  are  recom- 
mended for  amendment. 


ARTICLE  II,  SECTION  1. 

The  CHAIRMAN.  That  is  so.  It  seems  to  the  Chair  that  we  are 
bound  to  take  up  article  II  section  by  section;  otherwise  we  will  be- 
come confused. 

The  next  section  in  order  for  consideration  is  section  1  of  article 
II  of  the  Constitution,  the  report  of  Committee  No.  1  being  that 
this  sectiQn  shall  stand  without  amendanent. 

The  Secretary  read  the  section  as«follows: 

Section  1.  The  legislative  power  of  this  commonwealth  shall  be  vested  in  a 
general  assembly  which  shall  consist  of  a  Senate  and  a  House  of  Representatives. 

On  the  question. 

Will  the  Committee  adopt  the  report? 
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Mr.  OAESON.  Mr.  Chairman:  I  move  that  the  recommendation 
of  Committee  No.  1  be  adopted  as  to  that  section. 

Mr.  FISHER.    Mr.  Chairman:    I  second  the  motion. 
On  the  question. 

Will  the  Committee  agree  to  the  motion? 

Mr.  PINCHOT.  Mr.  Chairman:  I  merely  want  to  call  attention 
to  the  fact  that  this  article  includes  the  question  of  the  initiative  and 
referendum,  and  that  as  it  is  worded  now  the  initiative  and  refer- 
endum would  be  excluded.  There  is,  as  I  understand  it,  a  consider- 
able body  of  opinion  in  the  state  that  believes  it  might  be  wise  to 
consider  and  possibly  adopt  the  initiative  and  referendum  as  part 
of  our  constitutional  policy,  and,  without  at  the  moment  expressing 
any  opinion  of  my  own  on  the  subject,  I  do  want  to  raise  the  question 
before  the  Commission  as  to  whether  or  not  it  might  be  wise  to  con- 
sider that  as  one  of  the  questions  involved  in  section  1  of  the  second 
article. 

The  CHAIRMAN.  Is  there  any  further  discussion  on  the  section 
which  is  now  before  the  Committee? 

On  the  question  recurring,  _ 
Will  the  Committee  agree  to  the  motion? 
It  was  agreed  to. 

ARTICLE  II,  SECTION  2. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  2  of  article  II  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 

Section  2.  Members  of  the  general  assembly  shall  be  chosen  at  the  general 
election  every  second  year.  Their  term  of  service  shall  begin  on  the  first  day  of 
December  next  after  their  election.  Whenever  a  vacancy  shall  occur  in  either 
House,  the  presiding  oiRcer  thereof  shall  issue  a  wvit  of  election  to  fill  such  vacancy 
for-  the  remainder  of  the  term. 

On  the  question,  -  ' 

Will  the  Committee  adopt  the  report? 

Mr.  FOX.    Mr.  Chairman:    I  move  that  the  report  of  Committee 
No.  1  on  section  2  of  article'II  of  the  Constitution  be  adopted. 
Mr.  CONNELLY.   Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to.         ^  ^ 

ARTICLE  II,  SECTION  3. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  ?!  of  article  II  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  folloAvs: 

Section  3.  Senators  shall  be  elected  for  the  term  of  four  years  and  represen- 
tatives for  the  term  of  two  years. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.   Mr.  Chairman:    I  move  that  the  report  of  Commit- 
tee No.  1  on  section  3  of  article  II  of  the  Constitution  be  adopted. 
Mr.  STACKPOLE.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 
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ARTICLE  II,  SECTION  4. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  4  of  article  II  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  4.  The  general  assembly  shall  meet  at  twelve  o'clock  noon  on  the  first 
Tuesday  of  January  evei-y  second  year,  and  at  other  times  when  convened  by  the 
Governor. 

On  the  question, 

Will  the  Committee  adopt  the  report?  ^ 

The  CHAIRMAN.  The  Chair  would  like  to  suggest  to  Mr.  English 
that  this  section  is  amended  in  such  an  obviously  correct  way,  pos- 
sibly under  the  amendment  of  the  Federal  Constitution,  that  there 
might  be  no  objection  to  taking  that  section  up  at  this  time.  I  take 
it  for  granted  that  all  the  members  of  the  Committee  have  before 
them  the  report  of  Committee  No.  1  which  shows  how  this  section  is 
to  be  amended. 

Mr.  FISHER.    Mr.  Chairman:    I  move  that  the  report  of  Com- 
mittee No.  1  on  section  4  of  article  II  of  the  Constitution  be  adopted. 
Mr.  KELLY.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  II,  SECTION  5. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  5  of  article  II  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 

Section  5.  Senators  shall  be  at  least  twenty-five  years  of  age  and  representatives 
twenty-one  years  of  age.  They  shall  have  been  citizens  and  inhabitants  of  the  state 
four  years  and  inhabitants  of  their  respective  districts  one  year  next  before  their 
election  (unless  absent  on  the  public  business  of  the  United  States  or  of  this  state), 
and  shall  reside  in  tlieir  respective  districts  during,  their  terms  of  service.  . 

On  the  question. 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.    Mr.  Chairman:    I  move  that  the  report  of  Commit- 
tee No.  1  on  section  5  of  article  II  of  the  Constitution  be  adopted. 
Mr.  PERRINE.    Mr.  Chairman:    I  second  the  motion. 
On  the  question, 

Will  the  Committee  agree  to  the  motion? 

Mr.  FOX.  Mr.  Chairman:  I  would  like  to  ask  the  chairman  of 
Committee  No.  1  whether  the  qualification  "They  shall  have  been 
citizens  and  inhabitants  of  the  state  four  years"  ought  to  stand  jus^t 
as  it  is,  my  thought  being  this :  The  section  provides  that  senators 
shall  be  twenty-five  years  of  age  and  representatives  twenty-one  years 
of  age.  It  occurred  to  me  that  if  a  young  man  of  twenty-one  was 
elected  he  could  hardly  have  been  a  citizen  for  four  years. 

Mr.  FISHER.  Mr.  Chairman:  It  requires  that  if  he  was  born  in 
the  state.    Suppose  he  was  not  born  in  the  state? 

Mr.  FOX.  Mr.  Chairman :  Would  it  not  be  well  to  strike  out  the 
word  "citizens?" 

Mr.  GORDON.  Mr.  Chairman:  He  would  only  have  to  be  older 
if  he  was  not  born  in  this  state. 
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Mr.  KELLY.  Mr.  Chairuian:  1  may  be  wrong,  but  my  impres- 
sion is  that  the  minor  children  of  naturalized  citizens  become  citizens 
at  the  time  of  the  naturalization  of  the  father,  so  that  even  though 
born  in  a  foreign  country  they  do  not  have  to  wait  until  their  ma- 
jority to  become  citizens. 

The  CHAIRMAN.  Are  there  any  other  remarks  by  any  member 
of  the  Committee? 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  motion? 

It  was  agreed  to. 

ARTICLE  II.  SECTION  6. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  6  of  article  II  of  the  Constitution,  the  report  of  Committee 
No.  I  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows : 

Sfction  6.  No  senator  or  representative  shall,  during  the  time  for  which  he 
shall  have  been  elected,  be  appointed  to  any  civil  office  or  place  of  profit  under  this 
commonwealth,  which  shall  have  been  created  or  the  emoluments  whereof  increased 
during  such  time ;  and  no  member  of  Congress  or  other  person  holding  any  civil 
office  (except  of  attoney-at-law)  under  the  United  States  or  this  commonwealth 
shall  be  a  member  of  either  House  during  his  continuance  in  office. 

On  the  question, 

Will  the  Committee  adopt  the  report?  ^ 

DISQUALIFICATION  FOR  OFFICE. 

The  CHAIRMAN.  Is  there  any  objection,  Mr.  English,  to  the  con- 
sideration of  that  section  as  reported  at  this  time? 

Mr.  ENGLISH.  Mr.  Chairman:  As  1  understand  the  sense  of 
the  amendment  it  is  that  the  discjualiilcation  be  confined  to  offices 
that  have  been  created  or  tlie  emoluments  for  which  have  been  in- 
creased during  the  term  for  which  the  particular  officer  shall  have 
been  elected. 

The  CHAIRMAN.    That  is  the  Chair's  understanding ;  yes,  sir. 

Mr.  ENGLISH.  Mr.  Chairman:  I  was  just  wondering  whether 
something  should  not  be  done  with  the  construction  of  the  section  in 
view  of  the  fact  that  in  the  future,  in  I'enns^dvania,  wlien  Ave  get  all 
through  with  this  Constitution,  it  might  be  determined  that  there 
would  be  no  objection  to  women  sitting  in  the  legislature.  Of  course, 
this  refers  to  the  disqualification  only;  but  it  seems  to  me  that 
the  language  might  be  changed,  having  that  thought  in  mind,  and 
something  substituted  for  the  word  "he."  I  have  no  objection,  of 
course,  to  the  vote  being  taken  at  this  time. 

Mr.  SULZBERGER.  Mr.  Chairman:  I  will  broaden  the  amend- 
ment by  striking  out  "shall  have  been  created  or  the  emoluments 
whereof  increased  during  such  time."  According  to  my  reading  of 
the  Constitution  as  it  is,  it  was  intended  that  no  pressure  by  the 
executive  or  any  other  department,  or!  hope  of  reward,  near  or 
distant,  should  be  allowed  to  be  used  to  influence  legislative  action. 
Now  then,  if  that  is  so,  the  amendment  is  quite  within  the  same  prin- 
ciple as  the  original  article  was,  and  you  would  merely  reduce  the 
number  of  instances  in  which  the  principle  was  applied.  I  think  the 
principle  as  originall}'^  put  in  the  Constitution  was  sound  and  should 
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not  be  disturbed,  and  I  would,  therefore,  move  to  amend  the  com- 
mittee's report  by  striking  out  "which  shall  have  been  created  or  the 
emoluilients  whereof  increased  during  such  time." 

Mr.  GORDON.   Mr.  Chairman:    I  second  the  motion. 

On  the  question, 

Will  the  Committee  agree  to  the  motion? 

Mr.  FISHER.  Mr.  Chairman:  I  was  a  member  of  the  sub-com- 
mittee which  reported  this  section  with  the  amendment  suggested. 
The  section  as  reported  from  the  committee  restores  this  provision  as 
it  was,  I  believe,  in  the  Constitution  of  1790.  Now,  I  am  inclined  to 
agree,  on  more  deliberation,  with  Judge  Sulzberger  that  it  is  a  mis- 
take to  broaden  the  powers  of  the  Governor  in  making  appointments 
of  members  of  either  branch  of  the  legislature.  It  is  true  that  there 
in  some  force  in  limiting  the  appointment  to  offlces  created  or  the 
emoluments  of  which  have  been  changed  during  the  term  for  which 
the  member  is  elected ;  but  I  am  quite  satisfied,  from  my  observation 
and  experience  in  the  legislature,  that  if  the  Governor  is  empowered 
under  the  Constitution  to  appoint  members  of  the  legislature  to  other 
offices,  he  will  be  importuned  and  embarrassed  very  often  for  ap- 
pointment by  members  to  vacancies  which  may  occur  during  their 
term  of  service ;  and  it  seems  to  be  apparent  to  any  one  who  has 
legislative  experience  that  a  member  of  the  Senate  or  a  member  of 
the  legislature  might  be  in  a  position  to  make  his  application  to  the 
Governor  for  such  preferment  very  embarrasing  during  times  of 
political  excitement  and  contest  in  the  legislature.  Therefore,  after 
more  mature  deliberation,  I  am  inclined  to  accept  the  view  as  sug- 
gested by  Judge  Sulzberger  in  his  motion  for  amendment. 

Mr.  CARSON.  Mr.  Chairman:  May  I  ask  for  information  as  to 
what  controlling  reason  influenced  the  committee  in  reporting  the 
change  in  that  language  of  the  article?  Why  did  you  narrow  the 
field  in  which  the  Governor  could  act  by  making  it  only  applicable 
to  members  whose  emoluments  have  been  increased  during  the  time 
of  their  incumbency  in  office?  What  was  it,  Mr.  Chairman,  that  led 
you  to  insert  these  words? 

Mr.  ALTER.  Mr.  Chairman:  The  thought  of  the  committee,  and 
my  own  thought,  was  this:  The  proposed  amendment  does  not  nar- 
row the  field  within  which  the  Governor  can  act,  but  widens  the  field 
within  which  he  can  act  as  the  section  stands  in  the  pi'esent  Consti- 
tution. The  Governor  cannot  appoint,  uor  can  any  appointing  power 
appoint,  any  member  of  the  Senate  or  House  to  any  civil  office  during 
the  entire  period  for  which  he  shall  have  been  elected. 

Mr.  CARSON.  That  is,  you  cannot  take  a  member  of  the  House 
or  Senate  and  appoint  him  to  the  bench  ? 

Mr.  ALTER.    No,  sir. 

Mr.  CARSON.  No. 

Mr.  ALTER.  The  amendment  would  widen  the  field  within  which 
the  Governor  may  act  and  apply  the  disqualification  only  to  oflflces 
which  have  been  created  or  the  emoluments  of  which  have  been  in- 
creased during  the  period  of  the  service  of  the  senator  or  member 
concerned.  Now,  it  seems  to  me  that  the  provision  in  the  Consti- 
tution as  it  stands  assumes  too  much  frailty  upon  the  part  of  the 
Governor.  The  provision  in  the  Federal  Constitution,  as  I  under- 
stand it,  is  similar  to  that  recommended  here  by  the  committee.  To 
follow  the  suggestion  made  by  Mr.  Carson,  if  a  prominent  member  of 


48 


PROCEEDINGS  OF  THE  COMMISSION 


[Dec  17 


the  bar  of  any  county  is  asked  to  accept  election  to  the  Senates  of 
J^ennsylvania,  he  is  faced  with  the  conditions  that  if  he  accepts  that 
ofiice,  then,  in  the  event  of  a  vacancy  occuring  on  tlie  bench  in  his 
county  during  the  next  four  years,  he  is  absolutely  barred  from  be- 
ing appointed  to  that  vacancy,  however  great  may  be  the  desire  of  the 
bar  or  the  citizens  of  his  county  that  he  be  appointed. 

^h.  CAESOISf.  You  will  pardon  me  for  the  interruption,  but  you 
will  recall  that  a  President  of  the  United  States,  after  failing  to 
send  to  the  Senate  a  name  which  was  acceptable  for  the  high  olUce 
of  associate  justice  of  the  Supreme  Court  of  the  Unlied  States, 
finall.Y  turned  and  selected  one  of  the  members  of  the  Senate  and 
appointed  him  to  the  bench,  and  that  man  now  holds  ihe  office  of 
chief  justice  of  the  Supreme  Court  of  the  United  States. 

Mr.  ALTER.  Vindicating  the  original  appointment ;  and  it  would 
have  been  a  great  pity,  therefore,  if  the  appointee,  by  reason  of  the 
fact  that  he  was  a  member  of  the  Senate,  had  been  barred  from  the 
appointment  to  the  Supreme  Court  of  the  United  States.  If  the 
Constitution  of  the  United  States  were  as  the  Constitution  of  the 
State  of  Pennsylvania  now  is,  the  present  chief  justice  of  the  Su- 
preme Court  of  the  United  States  would  have  been  ineligible  to  the 
appointment  as  justice  of  that  court  at  the  time  he  was  appointed. 
As  a  general  proposition,  I  believe  that  the  present  Constitution  in- 
dicates too  much  of  the  spirit  of  distrust  of  the  legislators,  and  that 
the  position  of  legislator  would  be  improved  in  the  public  esteem 
if  we  had  not  in  our  organic  law  indicated  the  presumption  that  they 
would  be  men  of  frail  character,  not  as  strong  as  members  of  Cong- 
ress, and,  therefore,  necessarily  bound  by  more  restrictions  to  pre- 
vent them  from  failing  to  be  honest,  as  strong  men  should  be  honest. 
This  was  the  thought  in  my  mind,  and,  as  I  understand,  in  the  mind 
of  the  committee  as  we  discussed  it,  that  we  should  not  assume 
that  the  members  of  the  legislature  woiild  need  such  extraordinary 
precautions  to  be  taken  in  the  Constitution  for  their  protection. 

Mr.  REED.  Mr.  Chairman:  Before  putting  the  question,  I  would 
like  to  ask  the  chairman  of  Committee  No.  1  what  their  reason  was 
for  striking  out  the  qualification  of  members  of  the  militia  being 
members  of  the  House  or  Senate;  not  that  I  hold  any  brief  for  the 
militia,  but  I  want  to  know  the  reason. 

Mr.  ALTER.  Mr.  Chairman:  I  think  that  was  merely  a  matter 
of  language.  We  inserted  the  word  "civil"  so  that  the  restrictioti 
only  applied  to  civil  offices,  and  that  rendered  it  unnecessary  to  use 
the  words  "or  in  the  militia." 

Mr.  REED.    Is  not  an  attorney-at-law  

Mr.  ALTER,    Yes,  sir. 

Mr.  REED.  The  way  you  worded  that,  an  officer  of  the  militia  is 
not  eligible  to  be  a  member  of  either  House. 

Mr.  ALTER.  No,  sir;  it  does  not  bar  him.  As  we  understand  it, 
it  now  reads  "or  other  person  holding  any  office  (except  of  attorney- 
at-law  or  in  the  milita)."  As  we  suggest,  it  is  "or  other  person 
holding  any  civil  office  (except  attorney-at-law)." 

Mr.  REED.  Exactly.  Then  a  man  who  is  a  member  of  the  milita 
cannot  be  a  member  of  the  House  or  Senate? 

Mr.  ALTER.  Oh,  yes,  he  can;  only  civil  officers  are  barred.  A 
member  of  the  milita  is  not  a  civil  officer. 
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Mr.  REED.  What  is  the  objection  to  leaving  it  where  it  is  per- 
fectly dear? 

The  CHAIRMAN.  Has  any  other  member  of  the  Committee  any- 
thing to  say  on  this  subject  at  this  time?  If  not,  the  question  is  up- 
on the  amendment  proposed  by  Judge  Sulzberger  which,  as  the  Chair 
understands  it,  is  to  strike  out  of  the  amendment  suggested  by  the 
committee  the  words  "shall  have  been  created  or  the  emoluments 
whereof  increased  during  such  time." 

On  the  question  recurring, 

Will  the  Committee  adopt  the  motion  ? 

It  was  adopted. 

On  the  question, 

Will  the  Committee  adopt  the  report  as  amended? 

The  CHAIRMAN.  The  question  now  recurs  upon  the  section  sug- 
gested by  Committee  No.  I  as  amended  by  Judge  Sulzberger's  amend- 
ment. As  the  Chairman  understands  this  amendment,  it  will  leave 
out  the  words  "which  shall  have  been  created  or  the  emoluments 
whereof  increased  during  such  time,"  but  will  add  the  words  "or 
place  of  profit"  to  the  section  of  the  Constitution  as  it  now  stands. 

Mr.  REED.  Mr.  Chairman:  It  seems  to  me  that  we  are  adding 
a  number  of  these  amendments  and  I  really  would  like  the  Committee 
to  think  of  this.  We  do  not  want  to  have  too  many  amendments 
submitted  unless  they  are  real,  substantial  and  merited  amendments. 
We  had  better  pass  the  section  as  it  was,  and  I  would  move  to  amend 
by  substituting  the  present  section  in  place  of  the  amended  section, 
except  retaining  the  words  "or  place  of  profit." 

Mr.  SULZBERGER.  Mr.  Chairman:  I  second  the  motion,  and  I 
would  like  to  ask  Mr.  Alter  whether  there  is  any  significance  in  the 
addition  of  the  words  "or  place  of  profit." 

On  the  question. 

Will  the  Committee  agree  to  the  motion? 

The  CHAIRMAN.  May  I  answer  that  question?  I  think  I  was 
responsible  for  putting  the  words  "or  place  of  profit"  in  for  the  reason 
that  the  question  has  arisen  in  the  Attorney  General's  office  as  to 
whether  or  not  members  of  the  legislature  could  be  appointed  to 
places  of  profit  Avhich  had  been  created  by  the  legislature,  but  which 
are  not,  in  the  strict  sense,  offices.  That  was  the  reason  for  the  addi- 
tion of  the  words. 

Mr.  SULZBERGER.  Mr.  Chairman:  That  is  a  substantial  rea- 
son, but  regarding  the  milita  part,  I  second  Judge  Reed's  motion. 

The  CHAIRMAN.  Then  the  question  before  the  Committee  is  to 
substitute  for  the  report  of  Committee  No.  1,  section  6  of  article  II  of 
the  Constitution  as  it  now  is. 

Mr.  REED.  Mr.  Chairman:  With  the  addition  of  the  words,  "or 
place  of  profit." 

Mr.  ALTER.  Mr.  Chairman:  If  you  leave  it  as  it  now  is,  except 
by  inserting  the  words  "or  place  of  profit,"  then  the  net  result 
of  the  action  is  that  jon  are  further  restricting  the  eligibility  of 
members  of  the  legislature,  and  I  think  that  their  eligibility  should 
be  widened  rather  than  narrowed.  I  think  there  is  considerable 
force  also  in  the  suggestion  of  Judge  Reed  that  where  the  amend- 
ment is  a  trifling  one,  which  probably  would  not  have  been  recom- 
mended except  in  connection  with  some  very  important  ameud- 
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ment  to  some  section,  it  is  better  not  to  have  too  many  amend- 
ments. 

The  CHAIRMAN.  Then  the  question  is  upon  the  motion  of  Judge 
Eeed  to  substitute  section  G  of  article  II  of  the  Constitution  as  it 
is  for  the  amended  section  recommended  by  Committee  No.  1  with 
the  addition  of  the  words  "or  place  of  profit."  Then  it  would  recur 
really  on  adding  the  words  "or  place  of  profit"  and  leave  in  the 
reference  to  militia. 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  motion? 

It  was  agreed  to. 

ARTICLE  II,  SECTION  7. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  7,  of  article  II  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 

Section  7.  No  person  hereafter  convicted  of  embezzlement  of  pnblic  moneys, 
bribery,  perjury  or  otlier  infamous  crime  shall  be  eligible  to  the  general  assembly, 
or  capable  of  holding  any  office  of  trust  or  profit  in  this  commonwealth. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.  Mr.  Chairman :  I  move  that  the  report  of  Committee 
No.  1  on  section  7  of  article  II  be  adopted. 

Mr.  STACKPOLE.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  II,  SECTIONS  S  TO  IS,  INCLUSIVE. 

Mr.  PEPPER.  Mr.  Chairman:  Having  passed  the  sections  which 
have  been  suggested  for  amendment,  we  are  now,  with  reference 
to  the  residue  of  these  sections  recommended  to  stand  without  amend- 
ment, in  the  same  position  that  we  were  in  when  it  was  suggested, 
in  connection  with  article  I,  that  we  deal  with  all  of  the  sections 
en  bloc.  I  suggest,  sir,  that  it  would  expedite  the  proceedings  if  the 
Chair  were  to  inquire  whether  any  amendments  as  to  an}^  of  the  resi- 
due of  the  sections  in  this  article  are  to  be  ottered,  and  if  not,  that 
the  question  be  put  on  all  of  them.  They  are  mostly  matters  which 
1  think  would  give  rise  to  no  difterence  of  opinion. 

The  CHAIRMAN.  In  adopting  the  suggestion  of  the  gentleman 
from  Philadelphia,  Mr.  Pepper,  tlie  Chair  inquires  of  the  members 
of  the  Committee  as  to  whether  or  not  there  are  any  amendments 
to  be  submitted  to  sections  8  to  18,  both  inclusive,  being  the  balance 
of  article  II.  If  not,  the  vote  on  them  can  be  taken  en  bloc.  Has 
any  member  of  the  Committee  any  amendment  to  suggest  to  any  of 
tliese  sections  of  article  II?  If  not,  the  Chair  will  entertain  a  motion 
to  adopt  en  bloc  the  report  of  Committee  No.  1  on  sections  8  to  18, 
both  inclusive,  of  article  II  of  the  Constitution. 

The  Secretary  read  the  sections  as  follows:  .  ' 

Section  8.  The  members  of  the  general  assembly  shall  receive  such  salary  and 
mileage  for  regular  and  special  sessions  as  shall  be  fixed  by  law,  and  no  other  com- 
pensation whatever,  whether  for  sei-vice  upon  committee  or  othei-wise.  No  member 
of  either  House  shall,  during  the  term  for  which  he  may  have  been  elected,  receive 
any  increase  of  salary,  or  mileage,  under  any  law  passed  during  such  term. 


Dee.  17]       CONSTITUTIONAL  AMENDMENT  AND  REVISION 


51 


Section  9.  The  Senate  shall,  at  the  beginniugr  and  close  of  each  regular  session 
and  at  such  other  times  as  may  be  necessary,  elect  one  of  its  members  president 
pro  tempore,  who  shall  perform  the  duties  of  the  Lieutenant  Governor,  in  any  case 
of  absence  or  disability  of  that  officer,  and  whenever  the  said  office  of  Lieutenant 
Governor  shall  be  vacant.  The  House  of  Representatives  shall  elect  one  of  its 
members  as  speaker.  Each  House  shall  choose  its  other  officers,  and  shall  judge 
of  the  election'  and  qualification  of  its  members. 

Section  10.  A  majority  of  each  House  shall  constitute  a  quorum,  but  a  smaller 
number  may  "adjourn  from  dav  to  day  and  compel  the  attendance  of  absent  members. 

Section  11.  Each  House  shall  have  power  to  determine  the  rules  of  its  proceed- 
iuo-s  and  punish  its  members  or  other  persons  for  contempt  or  disorderly  behavior 
in^its  presence,  to  enforce  obedience  to  its  process,  to  protect  its  members  against 
violence  or  offers  of  bribes  or  private  solicitation,  and,  with  the  concurrence  of  two- 
thirds,  to  expel  a  member,  but  not  a  second  time  for  the  same  cause,  and  shall  have 
all  other  powers  necessary  for  the  legislature  of  a  free  state.  A  member  expelled 
for  corruption  shall  not  thereafter  be  eligible  to  either  House,  and  punishment  for 
contempt  or  disorderly  behavior  shall  not  bar  an  indictment  for  the  same  offense. 

Section  12.  Each  House  shall  keep  a  journal  of  its  proceedings  and  from  time 
to  time  publish  the  same,  except  such  parts  as  require  secrecy,  and  the  yeas  and 
nays  of  the  members  on  any  question  shall,  at  the  desire  of  any  two  of  them,  be 

entered  on  the  journal.  ^       ,    -rr  i    *  ^  <.i       t  i      i  n 

Section  13.    The  sessions  of  each  House  and  of  commitees  of  the  whole  shall 

be  open,  unless  when  the  business  is  such  as  ought  to  be  kept  secret. 

Section  14.    Neither  House  shall,  without  the  consent  of  the  other,  adjourn  for 

more  than  three  days,  nor  to  any  other  place  than  that  in  which  the  two  Houses 

shall  be  sitting. 

Section  15.  The  members  of  the  general  assembly  shall  m  all  cases,  except 
treason,  felony,  \iolation  of  their  oath  of  office,  and  breach  or  surety  of  the  peace, 
be  privileged  ifrom  arrest  during  their  attendance  at  the  sessions  of  their  respective 
Houses  and  in  going  to  and  returning  from  the  same:  and  for  any  speech  or  debate 
in  either  House^  they  shall  not  be  questioned  in  any  other  place. 

Section  16.  The  state  shall  be  di\'ided  into  fifty  senatorial  districts  of  compact 
and  contiguous  territory  as  nearly  equal  in  population  as  may  be,  and  each  district 
shall  be  entitled  to  elect  one  senator.  Each  county  containing  one  or  more  ratios 
of  population  shall  be  entitled  to  one  senator  for  each  ratio,  and  to  an  additional 
senator  for  a  surplus  of  population  exceeding  three-fifths  of  a  ratio,  but  no  county 
shall  form  a  separate  district  unless  it  shall  contain  four-fifths  of  a  ratio,  except 
where  the  adjoining  counties  are  each  entitled  to  one  or  more  senators,  when  such 
county  may  be  assigned  a  senator  on  less  than  four-fifths  and  exceeding  one-half 
of  a  ratio and  no  county  shall  be  divided  unless  entitled  to  two  or  more  senators. 
No  city  or  county  shall  be  entitled  to  separate  representation  exceeding  one-sixth 
of  the  whole  number  of  senators.  No  ward,  borough  or  township  shall  be  divided 
in  the  formation  of  a  district.  The  senatorial  ratio  shall  be  ascertained  by  dividing 
the  whole  population  of  the  state  by  the  number  fifty. 

Section  17.  The  members  of  the  House  of  Representatives  shall  be  apportioned 
among  the  several  counties,  on  a  ratio  obtained  by  dividing  the  population  of  the 
state  as  ascertained  by  the  most  recent  United  States  census  by  two  hundred.  Every 
county  containing  less  than  five  ratios  shall  have  one  representative  for  every 
full  ratio,  and  an  additional  representative  when  the  surplus  exceeds  half  a  ratio  ; 
but  each  county  shall  have  at  least  one  representative.  Every  county  containing 
five  ratios  or  more  shall  have  one  representative  for  every  full  ratio.  Every  city 
containing  a  population  equal  to  a  ratio  shall  elect  separately  its  proportion  of  the 
representatives  allotted  to  the  county  in  which  it  is  located.  Every  city  entitled 
to  more  than  four  representatives,  and  every  county  having  over  one  hundred  thou- 
sand inhabitants  shall  be  divided  into  districts  of  compact  and  contiguous  territory, 
each  district  to  elect  its  proportion  of  representatives  according  to  its  population, 
but  no  district  shall  elect  more  than  four  representatives. 

Section  18.  The  general  assembly  at  its  first  session  after  the  adoption  of  this 
Constitution,  and  immediately  after  each  United  States  decennial  census,  shall 
apportion  the  .state  into  senatorial  and  representative  districts  agreeably  to  the 
provisions  of  the  two  next  preceding  sections. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  PEPPER.  Mr.  Chairman:  I  move  that  the  report  of  Com- 
mittee No.  1  on  sections  8  to  18,  both  inclusive,  of  article  II  of  the 
Constitution  be  adopted. 

Mr.  CONNELLY.    Mr.  Chairman:    I  second  the  motion. 

The  motion  was  agreed  to. 


52 


PROCEEDINGS  OF  THE  COMMISSION 


[Dec.  17 


ARTICLE  III,  SECTION  1. 

The  CHAIEMAN.  The  next  section  in  order  for  consideration  is 
section  1  of  article  III  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  staml  without  amendment. 

The  Secretary  read  the  section  as  follows: 

Section  1.  No  law  shall  be  passed  except  by  bill  and  no  bill  shall  be  so  altered 
or  amended,  on  its  passage  through  either  House,  as  to  change  its  original  pur- 
pose. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  CONNELLY.    Mr.  Chairman :    I  move  that  the  report  of  Com- 
mittee No.  1  on  section  1  of  article  III  of  the  Constitution  be  adopted. 
Mr.  FISHER.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  III,  SECTION  2. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  2  of  article  III  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  he  amended. 

The  Secretary  read  the  proposed  section  as  follows : 

Section  2.  No  bill  shall  be  considered  unless  referred  to  a  committee,  returned 
therefrom,  and  printed  for  the  use  of  the  members.  Every  bill  before  final  passage 
shall  be  punctuated  with  such  punctuation  as  it  is  intended  to  contain. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.  Mr.  Chairman:  I  move  that  the  report  of  Committee 
No.  1  on  section  1  of  article  III  of  the  Constitution  be  adoped. 

Mr.  FISHER.    Mr.  Chairman:    I  second  the  motion. 

On  the  question, 
■  Will  the  Committee  agree  to  the  motion? 

BILLS  IN  COMMITTEE. 

Mr.  PINCHOT.  Mr.  Chairman:  I  want  again  to  raise  a  question 
as  a  layman,  and  also  as  one  having  had  more  or  less  experience  with 
legislative  committees,  as  to  whether  this  section  ought  not  to  con- 
tain such  words  as  would  permit  the  discharge  of  a  committee  from 
the  consideration  of  a  bill  when  the  committee  has  refused  to  re- 
port the  bill.  In  no  other  way  can  it  be  brought  before  the  House 
for  decision.  This  is  a  matter  which  has  had  a  good  deal  of  con- 
sideration, as  you  gentlemen  know,  and  which  could  be  made  vei'y 
greatly  to  facilitate  the  passage  of  legislation  and  especially  to 
prevent  pickling  of  bills  in  committee,  and  my  own  personal  feeling 
is  very  strong  that  such  an  amendment  should  be  included,  although 
I  am  not  now  prepared  to  suggest  the  wording  for  it. 

PUNCTUATION  OF  BILLS. 

Mr.  SULZBERGER.  Mr.  Chairman:  I  have  another  objection 
to  the  proposed  amendment,  and  it  is  that  "Every  bill  before  final  pas- 
sage shall  be  punctuated  with  such  punctuation  as  it  is  intended  to 
contain."  If  you  put  that  into  the  Constitution,  punctuation  will 
become  an  important  element  in  the  construction  of  statutes.  The 
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experience,  of  course,  for  ages  has  been  that  the  interpretation  of 
words  is  an  extremely  difficult  process.  Now,  words  have  a  standard 
much  nearer  to  a  universal  one  than  punctuation  has.  If  we  intro- 
duce the  element  of  punctuation,  we  introduce  a  new  source  of 
causes  for  litigation  and  astute  argument,  with  multiplied  grounds 
of  controversy,  and  in  the  end  the  probability  would  be  that  many 
courts  would  decide  the  punctuation  to  be  as  they  think  it  ought 
to  be.  Why  introduce  a  new  element  of  doubt,  distraction  and  con- 
fusion?   What  good  reason  can  there  be  for  it? 

I  therefore  move  to  amend  the  section  recommended  by  the  com- 
mittee by  striking  out  the  words;  "Every  bill  before  final  passage 
shall  be  punctuated  with  such  punctuation  as  it  is  intended  to  con- 
tain." 

Mr.  GORDON.    Mr.  Chairman:    I  second  the  amendment. 
On  the  question, 

Will  the  Committee  agree  to  the  amendment? 

Mr.  GORDON.  Mr.  Chairman:  In  seconding  the  amendment,  I 
wish  to  say  that  I  cordially  agree  with  my  colleague  from  Phila- 
delphia, Mr.  Sulzberger.  I  think  this  amendment  to  the  Constitu- 
tion would  only  promote  greater  doubt  and  confusion  in  litigation. 
As  he  has  pointed  out,  punctuation  marks  are  arbitrairy  symbols. 
Very  often  they  represent  nothing  more  than  emphasis  or  the  lack 
of  it  upon  the  part  of  the  writer,  but  they  have  no  distinct  and 
definite  measurable  meaning  like  words.  But  if  they  are  inserted 
in  an  act  and  made  a  necessary  part  of  it  toy  this  constitutional 
amendment,  then  the  courts  could  be  called  upon  to  decide  the  mean- 
ing of  marks  of  punctuation,  and  they  would  mean  exactly  what 
the  person  who  put  them  in  meant,  and  not  what  they  are  determined 
to  be  by  some  studied  permanent  cannon  of  interpretation.  It  seems 
to  me  that  this  would  clearly  promote  doubt  and  litigation. 

The  CHAIRMAN.  It  might  be  well  that  the  chairman  of  the 
committee  should  explain  why  the  committee  added  this  clause  to  the 
section. 

Mr.  ALTER.  Mr.  Chairman:  The  suggestion  that  was  made  in  the 
committee,  and  which  was  adopted  by  the  committee  after  some  con- 
sideration, was  that  under  the  present  practice  when  a  bill  is  in- 
troduced, of  course,  it  is  introduced  with  its  punctuation,  the  punc- 
tuation put  in  the  bill  by  its  draftsman.  It  is  printed  then  for  the 
use  of  the  members  without  any  punctuation,  and  goes  through  the 
Senate  and  House  and  is  approved  by  the  Governor  wdthout  any 
punctuation  in  it  whatever.  It  then  goes  to  the  office  of  the  Secre- 
tary of  the  Commonwealth,  where  in  the  laws,  as  published,  there  in 
such  punctuation  as  is  inserted  by  the  clerks  in  the  office  of  the  Secre- 
tary of  the  Commonwealth,  so  that  in  the  laws  as  they  are  placed 
in  the  hands  of  the  courts  and  in  the  hands  of  the  people  there  is 
punctuation.  That  may  not  be  the  punctuation  which  was  in  the 
biU  when  it  was  introduced,  nor  may  it  be  the  punctuation  which 
would  be  consistent  with  the  understanding  of  the  bill  as  it  was 
acted  upon  by  the  members  of  the  legislature,  but  merely  the  punc- 
tuation which  seemed  proper  to  the  clerk  in  the  office  of  the  Secretary 
of  the  Commonwealth.  Now,  of  course,  the  punctuation  which  is 
put  in  the  laws  in  the  office  of  the  Secretary  of  the  Commonwealth 
is  not  binding.  Courts  pay  no  attention  to  it.  But  it  seemed  to 
the  committee  that,  as  the  laws  as  published  are  published  with  punc- 
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tuation,  or  are  to  be  published  with  punctuation,  that  punctuation 
shoi^ld  be  prescribed  by  the  bodies  enacting  the  laws,  instead  of  by 
some  one  into  whose  hands  they  come  at  the  time  they  are  to  be 
printed.  Those  were  the  thoughts  presented  in  the  committee,  and 
I  recite  them  for  whatever  use  they  may  be  to  the  members  of  the 
Committee  at  this  time. 

Mr.  SULZBEKGER.  Mr.  Chairman :  I  would  like  to  correct  one 
slight  inadvertence  of  my  friend  from  Pittsburgh,  Mr.  Alter.  The 
hiws  as  at  present  published  are  published  without  punctuation. 
There  are,  it  is  true,  punctuation  marks  printed  on  the  paper;  but 
no  court  bothers  itself  about  the  punctuation.  The  punctuation 
mark  is  not  there;  but  if  you  i)ut  it  in  the  Constitution,  then  the 
punctuation  mark  is  there,  and  you  will  then  have  the  legislature 
legislating  upon  the  subject  of  punctuation,  which,  in  my  opinion, 
ii^  not  one  ol  the  powers  that  ought  to  be  confided  to  it  by  the  people. 

Mr.  GORDON.  Mr.  Chairman:  I  would  like  to  ask  Mr.  Alter  if 
he  knows  of  any  Constitution  that  provides  that  the  laws  should  be 
punctuated. 

Mr.  ALTER.  Mr.  Chairman:  My  attention  was  not  called  to  any 
such  Constitution. 

Mr.  GORDON.  Mr.  Chairman:  I  would  like  to  ask  Mr.  Alter 
if  he  does  not  know  that  there  are  Constitutions  that  provide  that 
the  laws  shall  not  be  punctuated. 

Mr.  ALTER.  Mr.  Chairman:  I  do  not  know  anything  on  that 
subject. 

Mr.  SULZBERGER.  Mr.  Chairman:  The  common  law  of  our  Con- 
stitution so  provides. 

Mr.  GORDON.  Mr.  Chairman:  In  addition  to  what  Judge  Sulz- 
berger says,  and  interpreting  Mr.  Alter's  remark,  because  the  clerks 
in  publishing  or  enrolling,  if  you  please,  the  acts  insert  the  punctua- 
tion marks  which  are  now  of  no  consequence  in  court  and  are  disre- 
garded;  therefore,  the  committee  thought  it  might  be  as  well  to  make 
it  obligatory  that  punctuaion  marks  should  be  put  in  the  law.  Now, 
ir  they  are  put  in,  it  must  be  for  some  purpose;  it  must  be  because 
they  will  have  some  legislative  meaning.  But  who  shall  determine 
the  legislative  meaning  of  a  comma  or  of  a  semicolon?  A  man 
might  be  hung  on  a  parenthesis  or  for  the  lack  of  it.  I  think  that 
ought  not  to  be.  I  call  to  the  gentleman's  mind,  in  his  literal  y 
rnmbles,  a  vivid  illustration.  Suppose  the  draftsman  of  an  act  would 
insert  punctuation  and  put  in  punctuation  like  Thomas  Carlyle's 
and  indulge  in  extensive  dashes  and  slides  and  parentheses  and 
other  things  of  that  kind.  Why,  there  Avould  be  no  possible  manner 
of  interpreting  it.  It  seems  to  me  that  this  is  a  clear  error  in  the 
report  of  the  committee. 

The  CHAIRMAN.  I  may  say  that  it  was  the  recollection  of  cer- 
tain members  of  the  committee  that  courts  had  paid  judicial  atten- 
tion, in  the  construction  of  certain  acts,  to  the  punctuation,  and  it 
was  thought  wise  to  get  this  subject  before  the  Commission,  sitting 
as  a  committee  of  the  whole,  in  order  that  it  might  discuss  all  the 
phases  of  it. 

Mr.  ALTER.  Mr.  Chairman:  I  have  stated,  I  think,  that  we 
realized  that  punctuation  has  nothing  to  do  with  the  meaning  of 
the  act,  because  the  courts  probably  would  pay  no  attention  to  it; 
but  the  published  laws  go  into  the  hands  of  a  great  many  people 
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who  are  not  learned  in  the  law,  and  I  would  think  that  if  the  acts 
as  published  are  punctuated  at  all,  then  they  should  be  piinctuated 
by  the  body  that  enacts  them ;  and  it  might  perhaps  be  a  good  sug- 
gestion to  provide  that  the  acts  as  published  for  the  people  should 
be  published  without  punctuation,  so  that  they  may  not  be  misled 
by  some  punctuation  voluntarily  placed  in  the  act. 

Mr.  SULZBERGER.  Mr.  Chairman:  If  Mr.  Alter  will  move  that 
amendment,  I  will  cheerfully  second  it. 

Mr.  CARSON.  Mr.  Chaii'man:  Does  that  mean  that  capitals 
are  to  be  excluded,  so  that  you  do  not  know  w'here  a  sentence  ter- 
minates and  where  it  begins,  and  that  everything  is  to  be  printed 
in  uniform  type?  That  will  bewilder  the  ordinary  man  who  reads 
an  act  of  assembly.  I  can  readily  undertsand  how  judges,  in  inter- 
preting an  act,  must  necessarily  disregard  the  punctuation  marks 
which  appear  in  the  pamphlet  laws ;  but  to  the  ordinary  layman, 
^^'hose  only  knowledge  of  the  acts  of  the  legislature  comes  from  the 
reading  of  the  laws  themselves,  I  think  it  would  be  utterly  bewilder- 
ing if  he  found  himself  reading  a  section  which  occupied  the  greater 
part  of  a  page  and  which  read  through  from  beginning  to  end  with- 
out a  teingle  break  or  variation  in  the  size  of  the  letters  to  indicate 
where  the  emphasis  should  be  or  where  the  qualification  of  thouglit 
should  begin. 

Mr.  ALTER.    Just  like  a  telegram. 

Mr.  CARSON.  Just  like  a  telegram,  except  that  a  cautious  per- 
son sending  a  message  Avill  very  frequently  put  the  word  "stop"  after 
certain  words,  which  indicates  where  the  period  is  to  be  inserted. 
It  is  somewhat  interesting  to  me  to  hear  from  Mr.  Alter,  who  has 
legislative  experience,  which  I  lack,  that  the  punctuation  originates 
in  the  office  of  the  Secretaiy  of  the  Commonwealth.  1  had  supposed 
that  it  either  originated  in  the  committee  room  and  the  bill  was  re- 
ported out  wath  such  punctuation  marks  as  the  committee  had  pre- 
sented to  it,  or  else  that  at  some  stage  of  the  passage  of  the  biL' 
through  either  House  other  marks  were  substituted.  I  had  handed 
to  me  this  morning  a  criticism  of  this  amendment  as  reported,  which 
suggests  that  instead  of  taking  the  language  of  the  committee's 
amendment  as  contained  in  its  report,  these  words  should  be  substi- 
tuted: "No  bill  shall  be  considered  unless  referred  to  a  committee, 
returned  therefrom,  and  printed  for  the  use  of  the  members,  with 
the  punctuation  which  it  is  intended  to  contain."  The  language  of 
the  committee's  suggested  amendment  is:  "Every  bill  before  final 
passage  shall  be  punctuated  with  such  punctuation  as  it  is  intended 
tc  contain."  Now,  bills  as  a  general  rule,  if  I  am  properlv  advised, 
are  not  open  to  discussion,  as  a  general  proposition,  on  final  passage, 
and  if  the  proposed  punctuation  is  left  until  final  passage,  it  must 
necessarily  be  done  by  some  committee  clerk  in  the  hurrv  which  is 
customary  to  the  final  passage  of  bills,  and  the  evil  w^hich  it  is  in- 
tended to  correct  Avill  be  made  still  worse.  Whereas,  if  declared  for 
the  information  of  the  members  on  the  floor  that  the  committee  had 
adopted  a  certain  method  of  punctuation  and  reported  out  the  bill 
in  that  shape,  then  there  v/ould  be  an  aid  to  the  legislative  compre- 
hension of  the  committee's  view's. 

Mr.  SULZBERGER.  Mr.  Chairman:  It  still  would  establish 
punctuation  as  a  constitutional  requirement,  and  it  would  be  open  to 
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all  the  objections  to  the  amendment  proposed  by  the  committee.  You 
cannot  get  rid  of  it  if  you  write  it  into  the  Constitution. 

The  CHAIRMAN.  The  Chair  has  sent  for  a  copy  of  Purdon's  Di- 
gest, our  working  book  as  lawyers,  and  finds  that  the  punctuation  is 
carried  into  the  digest,  I  presume,  ju«t  as  it  is  in  the  pamphlet, 
laws.  As  1  understand  the  motion  of  Judge  Sulzberger,  it  is  that 
the  words  "Every  bill  before  final  passage  shall  be  punctuated  with 
such  punctuation  as  it  is  intended  to  contain"  shall  be  stricken  out  of 
the  section,  and  that  the  section  shall  remain  as  it  is  in  the  Consti- 
tution at  present.  Is  that  correct.  Judge  Sulzberger?  Am  I  correct 
in  my  understanding  of  your  motion  ? 

Mr.  SULZBERGER.    Yes,  sir. 

BILLS  m  COMMITTEE. 

Mr.  PINCHOT.  Mr.  Chairman:  I  wonder  if  Judge  Sulzberger 
would  be  willing  to  modify  that  motion  sufficiently  to  permit  me  to 
make  a  motion  afterwards  that  the  committee  be  requested  to  amend 
the  section  so  that  it  would  permit  the  discharge  of  a  committee 
from  the  consideration  of  bills,  and  thereby  make  the  pickling  of 
bills  impossible. 

The  CHAIRMAN.  Is  not  the  matter  of  legislative  procedure 
covered  by  rules  of  legislation?  The  gentlemen  who  have  served  in 
the  Senate  and  House  can  answer  that  question. 

Mr.  PINCHOT.  Mr.  Chairman:  Do  not  the  words  "returned 
therefrom"  require  that  the  legislature  should  not  act  on  the  bill 
unless  reported  from  committee? 

The  CHAIRMAN.  Mr.  Alter  was  speaker  of  the  House,  and  there 
are  several  others  on  the  Commission  who  have  had  legislative  ex- 
perience. 

Mr.  ALTER.  Mr.  Chairman:  There  is  nothing  better  established 
than  the  power  of  the  House  to  discharge  a  committee,  to  take  a  bill 
out  of  the  hands  of  a  committee  and  put  it  in  the  hands  of  another 
committee,  or  bring  it  out  on  the  floor  by  action  of  the  House,  and 
then  proceed  to  act,  upon  its  return  from  the  committee,  when  the 
House  takes  it  out  of  the  hands  of  the  committee.  This  practice  is 
thoroughly  established  over  a  long  period  of  years. 

ENACTNG  CLAUSE  OF  BILLS. 

Mr.  CARSON.  Mr.  Chairman:  I  am  going  to  ask  the  chairman 
o;  the  committee  whether  there  would  be  any  objections,  in  the  judg- 
ment of  that  committee,  to  another  amendment  to  be  attached  to  that 
section,  which  would  provide  that  the  enacting  clause  of  every  bill 
shall  precede  section  1  thereof.  If  you  look  at  the  present  acts  of 
assembly,  you  will  find  that  section  1  always  contains  the  enacting 
clause.  Now,  it  sometimes  happens  that  the  first  section  is  repealed, 
and  the  enacting  clause  goes  with  it,  which  might  subvert  the  found- 
ations of  the  remaining  portion  of  the  statute,  leaving  it  without  an 
expression  of  legislative  will.  If  you  insert  the  enacting  clause  of 
every  bill  so  that  it  shall  precede  section  1  thereof,  you  guard  against 
danger  of  that  sort. 

The  CHAIRMAN.  That  is  proposed  by  Mr.  Carson  as  an  amend- 
ment? 
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Mr.  FISHER.  Mr.  Chairman:  I  was  going  to  make  this  sugges- 
tion, with  due  deference  to  ex- Attorney  General  Carson,  that  the  mat- 
ter now  before  the  Committee  is  the  amendment  offered  iby  Judge 
Sulzberger.  Now,  that  should  be  disposed  of  before  any  other  mat- 
ter is  brought  before  the  Committte. 

Mr.  CARSON.    I  think  you  are  quite  right. 

Mr.  FISHER.  Mr.  Chairman:  I  suggest  that  Mr.  Carson  might 
then  offer  his  suggestion  in  the  form  of  another  amendment  on  which 
action  could  be  taken. 

Mr.  CARSON.    Mr.  Chairman:    I  withdraw  that  for  the  present. 

The  CHAIRMAN.  The  question  recurs  on  Judge  Sulzberger's 
amendment  to  strike  out  the  words  "Every  bill  before  final  passage 
shall  be  punctuated  with  such  punctuation  as  it  is  intended  to  con- 
tain." 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  amendment? 

It  was  agreed  to.  " 

On  the  question,  • 

Will  the  Committee  adopt  the  report  as  amended  ? 

Mr.  CARSON.  Mr.  Chairman:  Now  I  will  move,  sir,  to  amend 
by  adding  the  words  "The  enacting  clause  of  every  bill  shall  precede 
section  1  thereof." 

Mr.  ALTER.    Mr.  Chairman :    I  second  the  amendment. 

It  was  agreed  to.  / 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report  as  amended  ? 
It  was  adopted. 

ARTICLE  III,  SECTION  3. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  3  of  Article  III  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 

Section  3.  No  bill  except  general  appropriation  bills,  shall  be  passed  contain- 
ing more  than  one  subject,  which  shall  be  clearly  expressed  in  its  title.  • 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.    Mr.  Chairman:    I  move  that  the  report  of  Commit- 
tee No.  1  on  section  3  of  article  III  of  the  Constitution  be  adopted. 
Mr.  FOX.    Mr.  Chairman:    I  second  the  motion. 
On  the  question, 

Will  the  Committee  agree  to  the  motion?  - 

PUNCTUATION.  . 

Mr.  FOX.  Mr.  Chairman:  I  rise  simply  to  ask  for  information. 
We  have  adopted  already  quite  a  number  of  sections  and  articles  of 
the  Constitution  tentatively  which  have  been  punctuated.  Are  we 
adopting  the  punctuation? 

The  CHAIRMAN.    That  is  referred  to  Judge  Sulzberger. 

Mr.  SULZBERGER.  Mr.  Chairman:  I  think  my  friend's  remark 
is  based  upon  an  error  of  fact.  We  have  not  adopted  any  punctua- 
tion. 
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TITLE  OF  BILLS. 

The  CHAIRMAN.  May  the  Chair  just  call  to  the  attention  of  the 
Committee  the  fact  that  it  seemed  important  to  the  committee  that 
had  before  it  the  section  we  are  now  considering,  as  to  whether  or 
iiot  any  better  word  could  be  used  in  section  3  of  article  III  than 
t]ie  word  "clearly."  As  we  all  know,  that  word  has  given  rise  to  an 
immense  amount  of  litigation.  The  committee  had  no  better  word 
to  suggest.  I  was  on  that  committee  myself,  and  it  was  the  subject 
of  a  great  deal  of  discussion. 

Mr.  SULZBERGER.  Mr.  Chairman :  If  the  Constitution  of  1873 
had  omitted  the  word  "clearly,"  it  would  clearly  have  ^been  less  dif- 
ficult to  understand,  because,  if  it  were  expressed  in  the  title  it 
would  be  expressed,  and  there  is  no  other  way  except  hj  expressing 
so  people  can  understand  it,  and  that  is  expressing  clearly ;  but  to 
strike  out  the  word  "clearly,"  would,  I  think,  be  a  mistake,  because 
it  would  be  a  mere  verbal  criticism,  and  we  should  not  submit  to  the 
people  any  amendment  that  involves  mere  literary  taste.  I  do  not 
think  that  we  are  justified  in  expending  the  printing  money  for  that 
kind  of  amendment. 

On  the  question  recurring,  ■  ' 

Will  the  Committee  agree  to  the  motion? 

It  was  agreed  to. 

ARTICLE  III,  SECTION  4. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  4  of  article  III  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  be  ainended. 

The  Secretar-y  read  the  proposed  section  as  follows : 

Section  4.  Every  bill  shall  be  read  on  three  different  days  in  each  House ;  all 
amendments  made  thereto  shall  be  printed  for  the  use  of  the  members  befoi'e  the 
final  vote  is  taken  on  the  bill,  and  no  bill  shall  become  a  law,  unless  on  its  final  pas- 
sage, the  vote  be  taken  by  yeas  and  uaysi,  the  names  of  the  persons  voting  for  and 
against  the  same  be  entered  on  the  journal,  and  a  majority  of  the  members  elected  to 
each  House  be  reported  thereon  as  voting  in  its  favor. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.    Mr.  Chairman:    I  move  that  the  report  of  Commit- 
tee No.  1  on  section  4  of  article  III  of  the  Constitution  'be  adopted. 
Mr.  ENGLISH.    Mr.  Chairman:    I  second  the  motion. 
On  the  question,  / 
Will  the  Committee  agree  to  the  motion? 

READING  OF  BILLS. 

Mr.  SULZBERGER.  Mr.  Chairman:  I  would  like  to  ask  the 
gentleman  from  Allegheny,  Mr.  Alter,  whether  the  purport  of  this 
amendment  is  not  merely  to  strike  out  the  words  "at  length." 

Mr.  ALTER.    Mr.  Chairman:    Yes,  sir. 

Mr.  SULZBERGER.  Mr.  Chairman:  My  remarks  on  the  previous 
section  are  quoted  for  this.  We  ought  not  to  submit  a  question  of 
literary  nicety  to  the  people  of  the  state  as  an  amendment  to  the 
Constitution.  If  it  does  not  change  the  meaning — and  it  does  not — we 
ought  not  to  enter  into  such  small  technicalities. 

Mr.  ALTER.  Mr.  Chairman:  The  committee  did  not  adopt  this 
amendment  with  any  thought  of  the  improvement  of  the  literary 
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Structure  of  the  section,  but  for  this  reason:  Bills  never  have  been 
read  at  length  on  three  different  days,  nor  on  any  day,  and  they  are 
not  read  at  length,  and  they  never  will  be  read  at  length  in  the  prac- 
tice of  the  Senate  and  the  House.  Of  course,  "every  bill  shall  be 
read  on  three  different  days"  and  "every  bill  read  at  lengtli  on  three 
different  days"  means  pretty  much  the  same  thing,  and  yet  when  we 
strike  out,  if  we  do,  the  words  "at  length,"  then  it  would  be  pretty 
cJear  that  it  was  the  intention  in  amending  the  section  to  dispense 
with  the  requirement  that  the  bill  be  read  at  length,  and  to  make 
it  lawful  for  the  legislature  to  adopt  such  method  of  reading  a  bill, 
either  by  its  title  or  in  some  other  way,  which,  taken  together  with 
the  fact  that  each  member  has  a  printed  copy  of  the  bill  upon  his 
desk,  would  constitute  what  the  legislature  should  determine  or  con- 
sider to  be  a  reading;  but  to  leave  the  Constitution  stand  with  the 
requirement  that  each  bill  shall  be  read  at  length  on  three  different 
days,  when  we  know  that  it  is  not  done,  and  when  we  know  that  it 
never  will  be  done,  that  in  practice  it  is  almost  correct  to  say  that 
it  cannot  be  done,  then  we  leave  the  Constitution  such  that  every  time 
the  legislature  passes  a  bill,  three  times  in  the  passage  of  every  bill, 
the  legislature  deliberately  violates  the  Constitution  of  the  state, 
and  as  we  cannot  get  the  legislative  practice  to  harmonize  with  the 
constitutional  provision  the  onl^  thing  then,  in  order  to  avoid  that 
unfortunate  situation,  is  to  make  the  constitutional  provision  harmo- 
ize  as  nearly  as  we  can  with  the  practice  of  the  legislature;  and, 
therefore,  the  committee  thought  wise  to  suggest  this  change. 

Mr.  SULZBERGER.  Mr.  Chairman:  I  would  like  to  ask  Mr. 
Alter  whether  or  not  that  is  the  only  way  to  interpret  that  clause. 
Might  it  not  mean  that  it  shall  be  read  at  length  by  the  legislator 
Avho  has  it  before  him,  and  has  not  the  legislative  practice  estab- 
lished that  as  the  true  meaning,  and  has  any  mischief  resulted  in  the 
past  from  the  presence  of  the  words  "at  length?" 

Mr.  ALTER.  Mr.  Chairman:  .1  have  seen  this  requirement  in- 
voked in  this  room,  and  I  recall  on  one  occasion  when  the  school 
code  proposed  in  1909  was  under  consideration  here  in  the  Senate  on 
second  reading,  a  gentleman  on  that  side  of  the  House,  for  some  pur- 
pose desired  to  obstruct  the  passage  of  the  bill,  and  he  insisted,  under 
the  constitutional  provision,  that  each  section  must  be  read  at  length, 
and  it  was  ruled  that  that  must  be  done  if  any  member  insisted  upon 
it.  Thereupon  a  motion  was  made  that  nine  clerks  be  assigned  the 
task  of  reading  the  bill  and  that  each  clerk  read  a  different  section 
so  that  nine  clerks  might  be  reading  at  once,  and — 

Mr.  CARSON.    Mr.  Chairman:    All  at  the  same  time? 

Mr.  ALTER.  All  at  the  same  time ;  v/hich  was  actually  done  until 
the  Senate  decided  that  they  would  compromise  the  situation  by 
putting  the  bill  over  for  a  few  days  until  the  differences  could  be  ad- 
justed. 

Mr.  SULZBERGER.  Mr.  Chairman:  If  you  cut  out  the  words 
"at  length,"  if  the  interpretation  be  that  way,  how  would  you  relieve 
the  situation?  You  can  not  read  it  without  reading,  and  if  you 
read  it,  you  read  it  at  length.  I  think  .the  example  cited  by  the  gentle- 
man from  Allegheny,  Mr.  Alter,  shows  that  the  Senate,  and  no  doubt 
the  House  of  Representatives,  will,  in  an  emergency,  be  perfectly  com- 
petent to  deal  with  the  matter  without  any  amendment. 
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Mr.  ALTER.  Mr.  Chairman:  Of  course,  there  is  always  force  in 
what  the  Judge  says,  and  I  recognize  that,  and  what  he  says  now 
appeals  to  my  mind.  I  explained  the  reason  why  the  committee 
thought  this  change  should  be  made. 

Mr.  CARSON.  Mr.  Chairman:  Was  it  intended — it  gives  me  some 
embarrassment,  never  having  had  any  legislative  experience — was 
that  provision,  or  were  these  words  "read  at  length"  intended  to  pre- 
vent smuggling  of  bills  and  hastening  their  passage  through  the  legis- 
lature, and  stifling  discussion?  And,  therefore,  was  it  in  the  nature 
of  a  barrier  set  up,  a  protection  which  could  be  invoked  by  somebody 
who  found  that  hurried  tactics  were  being  employed  to  rush  legis- 
lation through  the  Senate  and  House?    What  was  the  purpose? 

Mr.  ALTER.  Mr.  Chairman:  I  suppose  that  was  the  purpose, 
very  likely.    I  have  not  read  any  debates  on  the  subject. 

Mr.  CARSON.  Mr.  Chairman:  Then  might  it  not  be  safe  to 
leave  it  there  as  it  is? 

The  CHAIRMAN.  There  is  no  motion  before  the  Committee  except 
the  motion  of  the  gentleman  from  Allegheny,  Mr.  Alter,  to  adopt  the 
report  of  the  committee.  To  get  Judge  Sulzberger's  views  before  the 
Committee  would  require  a  motion  of  some  kind,  I  suppose,  to  sub- 
stitute the  section  as  it  is  in  the  Constitution  now,  for  that  recom- 
mended in  the  report  of  the  committee. 

Mr.  PEPPER.  Mr.  Chairman:  I  move  that  section  4  of  article 
III  of  the  Constitution  shall  stand  as  it  is  now,  in  lieu  of  the  amend- 
ment recommended  by  Committee  No.  1. 

Mr.  SULZBERGER.    Mr.  Chairman:    I  second  the  motion. 

The  motion  was  agreed  to. 

ARTICLE  111,  SECTION  5. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  5  of  article  III  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 

Section  5.  No  amendment  to  bills  by  one  House  shall  be  concurred  in  by  the 
other,  except  by  the  vote  of  a  majority  of  the  members  elected  thereto,  taken  by 
yeas  and  nays,  and  the  names  of  those  voting  for  and  against  recorded  upon  the 
journal  thereof ;  and  reports  of  committees  of  conference  shall  be  adopted  in  either 
House  only  by  the  vote  of  a  majority  of  the  members  elected  thereto,  taken  by  yeas 
and  nays,  and  the  names  of  those  voting  recorded  upon  the  journals. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.    Mr.  Chairman:    I  move  that  the  report  of  Commit- 
tee No.  1  on  section  5  of  article  III  of  the  Constitution  be  adopted. 
Mr.  ENGLISH.    Mr.  Chairman  :    I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  III,  SECTION  6. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  6  of  article  III  of  the  Constitution,  the  report  of  Commit- 
tee No.  1  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows : 

Section  6.  No  law  shall  be  revived,  amended  or  the  provisions  thereof  extended 
or  conferred  by  reference  to  its  title  only,  but  so  much  thereof  as  is  revived, 
amended,  extended  or  conferi-ed,  shall  be  re-enacted,  and  published  at  length.  Every 
law  creating  any  general  system  may  be  given  a  short  title  or  designation,  and  any 
bill  amending  or  reviving  the  same  may  recite  only  such  short  title  or  designation, 
and  the  date  of  the  approval  of  said  law. 
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On  the  question,  ^  ■ 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.    Mr.  Chairman:    I  move  the  report  of  Committee 
No.  1  on  section  6  of  article  III  of  the  Constitution  be  adopted. 
Mr.  CONNELLY,    Mr.  Chairman:    I  second  the  motion. 
On  the  question, 

Will  the  Committee  agree  to  the  motion? 

Mr.  CARSON.  Mr.  Chairman:  Before  the  vote  is  taken  I  want  to 
ask  whether  that  word  "conferred"  is  not  a  mistake?  What  do  you 
mean  by  the  "provisions  conferred?"  If  you  said  "powers  conferred" 
I  could  understand.  "No  law  shall  be  revived,  amended  or  the  pro- 
visions thereof  extended  or- conferred  except  by  reference  to  its  title 
only."    Is  it  intended  that  the  word  "conferred"  shall  stand? 

Mr.  ALTER.  Mr.  Chairman :  That  is  the  language  in  the  present 
section  of  the  Constitution.  ^  .  ■ 

SHORT  TITLE  FOR  BILLS. 

Mr.  KELLY.  Mr.  Chairman:  The  question  of  the  title  and  the 
sufficiency  of  the  title  of  an  act  of  assembly  has  been  passed  upon 
by  the  supreme  court  of  the  state  very  many  times,  and  the  require- 
ments of  the  present  Constitution  in  the  matter  of  title  is  now,  I 
think,  very  well  settled;  and  I  think  it  very  well  settled  that  any 
law  creating  any  general  system  may  be  given  a  short  title  or  desig- 
nation; so  that,  so  far  as  that  part  of  the  change  or  amendment 
suggested  by  the  committee  is  concerned,  it  would  seem  to  be  un- 
necessary; in  other  words,  we  have  a  borough  code,  and  the  title 
is  "An  Act  Relating  to  Boroughs,"  I  think,  or  practically  that  lan- 
guage ;  the  school  code,  that  contains  forty  or  fifty  pages  and  many 
sections  and  paragraphs,  has  a  short  title,  such  as  "An  Act  Governing 
the  Schools  of  the  Commonwealth;"  in  other  words,  it  has  been 
decided  over  and  over  again  that  if  the  title  is  sufficient  to  give  notice 
of  the  general  contents  of  the  act,  it  is  sufficient;  and,  therefore,  it 
seems  to  me  that  it  is  unnecessary  now,  after  that  has  been  settled, 
tc  amend  the  Constitution  by  using  this  first  part  of  the  last  sentence 
of  this  section  6,  as  amended.  In  other  words,  "every  law  creating 
any  general  system  may  be  given  a  short  title  or  designation."  If 
the  intention  of  this  amendment  is  to  allow  a  bill  to  be  amended  or 
revived  hj  merely  reciting  the  title,  and  without  reciting  the  provi- 
sions of  the  bill,  which  may  be  a  good  thing — I  do  not  have  that  in 
mind  at  this  time — it  seems  to  me  that  we  ought  to  leave  out  that 
first  part  of  the  second  sentence,  "every  law  creating  any  general 
system  may  be  given  a  short  title  or  designation,"  because  it  is  un- 
necessary, and  I  move  to  amend  the  report  of  the  committee  by  omit- 
ting those  words.  ' 

The  CHAIRMAN.    Is  the  motion  seconded? 

Mr.  GORDON.  Mr.  Chairman:  I  understand  the  meaning  of  this 
change  clearly  to  be  that  the  workmen's  compensation  act  could  be 
amended  by  referring  to  it  as  the  workmen's  compensation  act, 
without  reciting  all  the  long  words  of  the  title,  leaving  the  law  to 
stand,  however,  that  if  an  old  law  is  sought  to  be  revived  or  any 
extension  of  the  powers  of  it,  or  conferring  of  powers  of  it  beyond 
its  present  directions,  that  there  you  cannot  refer  to  the  title  only, 
but  you  must  embody  the  substance  of  the  act  which  is  amended  in 
the  new  act ;  but  that  where  a  general  scheme,  such  as  the  workmen's 
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compensation  act  or  the  negotiable  instrument  act,  that  there 
you  can  amend  those  by  reference  to  the  short  title,  "the  workman's 
compensation  act"  or  the  "the  negotiable  instrument  act,"  and 
I  think  that  will  promote  clarity  because  the  vision  may  be  obscured 
by  the  multiplicity  of  long  titles.  I  fancy  that  is  the  reason  for 
that  report. 

The  CHAIRMAN.  All  the  members  on  the  Committee  will  re- 
call how  long  the  title  of  the  workmen's  compensation  act  is,  and  it 
has  to  be  recited  every  time  you  attempt  to  amend  it. 

Mr.  KELLY.  Mr.  Chairman:  Then  perhaps  I  labor  under  a  mis- 
understanding of  the  subject-matter  of  this  amendment.  Am  I  to 
understaind  that  an  act  of  assembly  which  has  a  long  title  cannot 
be  amended  by  referring  to  the  title  only,  but  that  onlj^  acts  of  as- 
sembly which  have  the  short  and  comprehensive  titles  may  be 
amended  by  reference  to  the  title  only? 

Mr.  GORDON.  Mr.  Chairman:  No.  But  long  acts  creating  sys- 
tems usually  are  given  a  short  title  in  the  body  of  the  act,  so  that  ref- 
erence may  be  made  to  them  by  the  short  title.  The  corporation 
act  of  1874  is  so  called  in  the  body  of  the  act,  though  it  has  a  long 
title.  Now,  this  is  to  allow  these  short  titles  embodied  in  the  acts 
to  be  used  instead  of  the  long  titles. 

Mr.  KELLY.  Mr.  Chairman :  So  that  in  amending  the  act  which 
has  not  a  short  title  the  provision  whicli  is  to  be  extended  or  amended 
must  be  recited  at  length  under  this  proposed  amendment? 

Mr.  GORDON.  Mr.  Chairman:  Oh,  yes,  there  is  no  change  at  all 
on  that  subject. 

Mr.  KELLY.  Mr.  Chairman:  I  think  I  have  been  enlightened  and 
I  withdraw  my  motion. 

Mr.  FOX. •Mr.  Chairman:  I  would  like  to  ask  the  chairman  of 
Committee  No.  1  whether  the  thought  that  has  just  been  expressed  by 
Judge  Gordon  could  not  be  propertly  incorporated  in  this  amend- 
ment; that  is,  "every  law  creating  any  general  system  may  be  given 
a  short  title  in  the  body  of  the  act,"  so  that  there  should  be  no  ques- 
tion as  to  where  that  short  title  originates. 

Mr.  ALTER.  Mr.  Chairman :  I  think  the  suggestion  of  Judge  Fox 
is  a  very  good  one,  so  as  to  avoid  any  possibility  of  ambiguity  on 
that  point. 

The  CHAIRMAN.  Then  the  amendment  is  accepted  by  the  chair- 
man of  Committee  No.  1  and  the  words  "in  the  body  of  the  act"  will 
be  inserted  after  the  word  "designation." 

Mr.  ALTER.    Mr.  Chairman :    Yes,  sir. 

Mr.  REED.  Mr.  Chairman:  I  would  like  to  ask  whether  there  is 
any  necessity  for  such  amendment,  whether  the  legislature  is  not 
doing  that  now.  They  are  inserting  in  the  corporation  act  "This  act 
shall  be  known  as  the  corporation  act  of  1874,"  and  if  you  go  to 
amend  it  you  must  recite  the  provision  amended,  but  you  do  it  by 
saying  "the  corporation  act  of  1874,"  section  so  and  so  "which  reads 
as  follows  "  "is  hereby  amended." 

The  CHAIRMAN.  I  think  that  is  not  the  practice.  Judge  Reed. 
We  have  advised  in  my  department  that  that  is  not  in  compliance 
with  the  Constitution.  We  may  be  wrong  in  the  department  that  you 
cannot  have  the  amendment  of  the  act  in  that  way. 

Mr.  REED.  Mr.  Chairman:  You  must  recite  the  portion  of  the 
act  to  be  amended,  but  you  can  refer  to  the  act,  as  the  legislature  has 
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stated  it,  "the  corporation  act  of  1874."  I  think  it  would  be  suf- 
ficient if  you  recited  at  length  the  provisions  you  are  amending.  The 
present  Constitution  does  not  require  the  title  to  be  specified  to 
that  extent. 

The  CHAIRMAN.  This  is  really  a  very  important  matter  of  legis- 
lative draftmanship.  I  had  over  eight  hundred  bills  to  examine  as 
the  result  of  the  last  session  of  the  legislature.  The  matter  of  legis- 
lative draftmanship  has  come  to  be  of  very  vital  concern  to  the  state, 
on  account  of  the  amount  of  printing  to  be  done ;  because,  under  what 
1  think  is  a  mistaken  view,  many  legislative  draftsmen  now  draft 
completely  the  sections  of  acts  which  are  to  be  amended,  and  then 
repeat  them  after  the  clause,  "is  hereby  amended  to  read  as  follows," 
perhaps  with  th,e  addition  of  a  very  few  words. 

Mr.  CAESOiSr.  Mr.  Chairman:  How  much  does  that  legislative 
practice  increase  the  bulk  of  the  pamphlet  laws? 

The  CHAIRMAN.    It  increases  it  very  much. 

Mr.  CARSON.  Mr.  Chairman:  It  must  be  increased.  It  nearly 
doubles  it,  I  suppose. 

Mr.  PEPPER.  Mr.  Chairman:  I  have  been  somewhat  confused 
during  this  debate  by  what  seems  to  me  to  have  been  the  discussion 
simultaneously  of  two  matters  which  seems  to  be  distinct.  As  I  read 
the  amendment  reported  by  Committee  No.  1,  I  find  in  it  this  clause: 
"Every  laAV  ci'eating  any  general  system  may  be  given  a  short  title  or 
designation."  Am  I  right,  Mr.  Chairman,  in  understanding  that  that 
refers  to  the  giving  of  a  short  title  or  designation  to  the  act  at  the 
time  of  is  original  passage? 

The  CHAIRMAN.  Yes,  sir;  that  is  the  Chairman's  understand- 
ing. 

Mr.  PEPPER.  Mr.  Chairman:  If  that  is  the  correct  interpreta- 
tion of  it,  may  I  suggest  that  so  much  of  the  clause  reported  by  the 
committee  as  I  have  just  read  is  really  a  proper  amendment  to  sec- 
tion 3  and  not  to  section  6?  Section  3  reads:  "No  bill,  except 
general  appropriation  bills,  shall  be  passed  containing  more  than 
one  subject,  which  shall  be  clearly  expressed  in  its  title."  It  seems 
to  me  that  if  we  are  going  to  deal  with  the  subject  of  titles  of  bills 
when  they  are  originally  enacted,  that  this  is  the  place  where  we 
should  add — the  provision  that  "every  law  creating  any  general 
system  may  be  given  a  short  title  or  designation."  If  that  addition  is 
made  to  section  3,  then  it  will  be  unnecessary  to  make  any  amend- 
ments to  section  6,  because  if  under  section  3  the  short  title  or  desig- 
nation is  permissible  it  will  follow,  as  a  matter  of  course,  that  any 
amending  or  reviving  act  may  amend  or  revive  the  act  by  referring 
only  to  such  short  title. 

If  I  have  failed  to  understand  the  question  as  a  matter  of  legisla- 
tive procedui-e,  I  should  like  to  be  enlightened ;  but  it  does  seem  to 
me  that  a  provision  dealing  with  the  title  which  may  be  given  to  a 
bill  when  it  is  originally  enacted  is  a  provision  which  should  be 
incorporated  into  the  section  which  deals  with  that  subject,  which 
is  section  3. 

Mr.  GORDON.  Mr.  Chairman:  I  am  not  speaking  for  Committee 
No.  1.  I  am  not  a  part  of  it.  T  do  not  understand  it  to  have  in- 
tended in  any  way  to  change  that  portion  of  the  Constitution  which 
rtvquires  all  bills  to  have  titles  which  shall  clearly  express  their  sub- 
ject.   That  stands  and  any  bill  creating  a  general  system  would 
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still  have  to  have  a  title  conformable  to  the  Constitution  in  its 
clarity  of  indication  of  the  subject-matter.  But  such  an  act  might 
also  have  a  short  title  which  might  be  referred  to  in  any  subsequent 
amending  statute.  Have  I  correctly  understood  it? 

Mr.  ALTEE.  Mr.  Chairman :  Yes,  sir ;  that  is  the  reason  we  put 
it  in  section  6  instead  of  section  3. 

Mr.  PEPPER.  Mr.  Chairman:  It  completely  answers,  as  I 
thought  it  would,  the  suggestion  that  any  change  should  be  made  iii 
section  3,  hut  it  gives  point  to  the  question  which  I  ask  next,  which  is : 
Whj  should  we  in  section  6  insert  this  language :  "Every  law  creat- 
ing any  general  system  may  be  given  a  short  title  or  designation,"  if 
we  are  dealing  in  section  6  only  with  what  we  may  do  when  amend- 
ing or  reviving  acts,  and  not  when  we  are  originally  passing  them  ? 

Mr.  FISHER.  Mr.  Chairman:  This  goes,  as  Judge  Gordon  sug- 
gests, not  to  the  substance  of  the  title,  but  to  the  question  of  pro- 
cedure. Now,  it  has  always  been  the  legislative  custom,  when  a  bill 
lias  been  amended,  to  quote  in  full  not  only  the  provision  which  is 
to  be  amended,  but  the  title  of  the  act  itself  which  is  to  be  amended. 
That  practice  seems  to  be  based  on  this  provision  of  section  6  which 
says  that  "No  law  shall  be  revived,  amended,"  and  so  on,  "by 
reference  to  its  title  only ;"  the  inference  therefrom  being  that  refer- 
ence should  be  made  to  the  title  of  the  bill.  If  reference  is  to  be  made 
to  the  title  of  the  bill,  of  course,  it  would  be  correct  that  it  should  be 
quoted  in  full  unless  there  be  constitutional  authority  otherwise.  It 
has  been  proposed  in  the  committee  to  provide  another  method  of  re- 
ferring to  the  title  of  the  bill  when  it  comes  before  the  legislative 
body  for  amendment. 

The  CHAIRMAN.  The  Chair  has  before  it  the  pamphlet  laws  for 
1919,  and  there  are  a  number  of  amendments  to  the  state  highway 
act.  You  will  see  by  examining  the  pamphlet  laws  that  the  title 
of  the  state  highway  act  takes  two  pages — it  is  recited,  and  under 
the  Constitution  it  was  conceded  that  it  had  to  be  cited.  If  the  Chair 
might  offer  a  suggestion — an  expert  legislative  draftsman  here  has 
suggested  that  this  requirement  should  be  made  mandatory  so  that  all 
acts  of  this  kind  would  be  required  to  have  short  titles,  so  that  every 
law  creating  any  general  system  shall  be  given  a  short  title. 

Mr.  FISHER.  Mr.  Chairman:  I  doubt,  with  all  deference  to  the 
gentleman  who  has  made  the  suggestion — and  I  think  there  is  nobody 
more  skilled  in  drafting  legislation  than  he  or  has  had  greater  ex- 
perience— I  do  not  believe  that  it  would  be  wise  to  make  it  manda- 
tory. I  think  the  practice  itself  would  take  care  of  that  subject.  I 
believe  anybody  offering  a  bill  for  amendment  would  take  advantage 
-  of  the  opportunity  of  quoting  the  short  title  rather  than  quoting  the 
full  title  to  such  disadvantage  as  has  been  instanced  here  in  the  case 
of  the  highway  department  law. 

Mr.  FOX.  Mr.  Chairman:  When  I  made  the  suggestion  a  few 
moments  ago  that  the  short  title  should  be  incorporated  in  the  body 
of  the  act,  I  simply  had  in  mind  the  thought  that  it  would  be  well 
to  fix  how  that  short  title  should  be  applied.  I  think  that  the  sug- 
gestion made  by  Judge  Sulzberger  is  a  very  good  one,  and  perhaps  it 
would  be  well  to  amend  tliis  so  as  +o  provide  that  it  should  be  given 
in  the  alternative  a  sii  i  t  title  or  designation,  so  that  we  do  not 
interfere  with  the  other  provision  of  the  Constitution  requiring  the 
title  to  express  clearly  the  purpose  oi  the  act ;  and  I  so  move. 
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The  CHAIRMAN.  As  the  Chair  understands  the  amendment,  its 
real  purpose  is  to  prevent  the  recital  of  these  long  titles  in  amending 
acts,  so  that  they  can  be  amended  by  short  titles.  Of  course,  the  best 
language  to  express  the  thought  is  for  the  Committee  of  the  Whole. 

Mr.  PEPPER.  Mr.  Chairman:  I  offer  the  following  amendment 
to  the  pending  resolution:  After  the  words  "re-enacted  and  pub- 
lished at  length"  substitute  what  I  am  about  to  read  for  all  that 
follows: 

"But  every  law  amending  or  reviving  a  law  creating  any  general 
system  may  recite  only  such  short  title  or  designation  as  is  descrip- 
tive of  such  general  system  and  the  date  of  the  approval  of  said  law." 

My  purpose,  sir,  for  the  amendment,  if  it  is  seconded,  I  should  like 
to  state. 

Mr.  FISHER.    Mr.  Chairman:    I  second  the  amendment. 
On  the  question, 

Will  the  Committee  adopt  the  amendment? 

Mr.  PEPPER.  Mr.  Chairman:  My  purpose  is  to  get  rid  of  what 
seems  to  me  to  be  a  misplaced  statement  in  the  body  of  this  proposed 
amendment  which  is  to  the  effect  that,  "Every  law  creating  any  gen- 
eral system  may  be  given  a  short  title  or  designation,"  which,  as  I 
understand  it,  refers  to  what  may  be  done  when  the  bill  is  originally 
enacted,  and  that  is  not  the  subject-matter  of  this  section.  This  is 
not  the  place  to  confer  upon  the  legislaure,  if  it  is  to  be  conferred, 
the  right  to  do  thus  and  so  when  bills  are  originally  enacted.  This 
section  is  to  deal  only  with  what  is  to  be  done  when  bills  are  to  be 
revived  or  amended ;  and  I  submit  that  that  being  the  case  we  should 
omit  the  language  which,  if  I  am  correct,  is  out  of  place,  and  substi- 
tute a  succinct  statement  of  the  real  purpose  which,  as  I  understand 
the  chairman  of  the  committee  has  in  view,  and  I  think  that  real  pur- 
pose is  adequately  accomplished  if  the  section  as  a  whole  shall  read  as 
follows: 

"No  law  shall  be  revived  or  amended,  or  the  provisions  thereof  ex- 
tended or  conferred  by  reference  to  its  title  only,  but  so  much  thereof 
as  is  revived,  amended,  extended  or  conferred  shall  be  re-enacted  and 
I>ublished  at  length ;  but  every  law  amending  or  reviving  a  law  creat- 
ing any  general  system  may  recite  only  such  short  title  or  designa- 
tion as  is  descriptive  of  such  general  system,  and  the  date  of  approval 
of  said  law." 

Mr.  GORDON.  Mr.  Chairman:  The  objection  to  that  is  that  it 
would  be  in  the  discretion  of  the  dral'ter  of  new  legislation  to  say 
what  should  be  the  brief  description  of  the  former  law.  The  purpose 
of  the  committee's  report  is  that  the  law  itself  shall  designate  what 
its  brief  title  shall  be,  and  that,  therefore,  when  it  is  referred  to  by 
the  legislature  or  by  the  court  it  may  be  called  by  its  brief  title.  Mr. 
Pepper's  amendment  would  leave  it  to  the  person  who  offers  an 
amendment  to  a  law  creating  a  system  to  say  what  he  should  call  a 
brief  title,  and  it  would  be  for  the  first  time  so  called.  That  does 
not  seem  to  be  the  purpose  of  the  committee. 

Mr.  PEPPER.  Mr.  Chairman:  That  is,  after  all,  a  question  of 
detail,  a  question  of  whether  you  are  going  to  provide  that  the  short 
title  shall  be  such  only  as  is  specified  m  the  act,  or  whether  you  are 
to  get  at  it  in  some  other  way.  I  should  defer  to  what  Judge  Gor- 
don has  just  said  in  that  respect.  I  do  not  mean  to  make  an  issue 
upon  that  point,  but  what  I  do  want,  if  possible,  is  to  eliminate  from 
5 
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the  amendment  to  section  6,  dealing  with  what  the  legislature  is  to 
do  when  it  amends  or  revives  acts,  a  declaration  as  to  what  is  to  be 
done  by  the  legislature  when  it  originally  passes  them. 

Mr.  GOEDON.  Mr.  Chairman:  May  I  asli  Mr.  Pepper  whether  it 
would  not  meet  his  structural  criticism  by  taking  up  again  section  3 
of  this  act  and  adding  this  clause:  "Every  law  creating  any  general 
system  may  be  given  a  short  title  or  designation?" 

Mr.  PEPPER.    Mr.  Chairman:    Yes,  sir ;  I  think  so. 

Mr.  GORDON.  Mr.  Chairman:  And  then  when  considering  this 
section,  use  that  latter  part  of  it  ? 

Mr.  PEPPER.    Mr.  Chairman:    Yes,  sir;  we  can. 

RECONSIDERATION  OF  VOTE  ON  SECTION  3  OP  ARTICLE 

III. 

Mr.  GORDON.  Mr.  Chairman:  I  move  that  we  reconsider  the 
vote  by  which  we  adopted  the  report  of  the  committee  on  section  3 
of  article  III. 

Mr.  PEPPER.    Mr.  Chairman:    I  second  the  motion. 

The  motion  was  agreed  to.  .  - 

On  the  question  recurring. 

Will  the  Committee  adopt  the  report? 

Mr.  JPEPPER.  Mr.  Chairman:  Now,  I  move,  sir,  that  section  3 
of  article  III  be  amended  by  adding  at  the  end  thereof  the  following 
words:  "But  every  law  creating  any  general  system  may  be  given 
a  short  title  or  designation."    Does  that  cover  the  thought? 

Mr.  GORDON.  Mr.  Chairman:  I  second  the  amendment,  and  I 
suggest  the  word  "also"  be  inserted,  "be  given  also  a  short  title  or 
designation ;"  so  as  not  to  Ise  a  substitution  for  the  original  portion. 

Mr.  PEPPER.  Mr.  Chairman:  Yes,  sir.  "But  every  law  creat- 
ing any  general  system  may  be  given  also  a  short  title  or  designation." 

On  the  question, 

Will  the  Committee  agree  to  the  amendment? 

Mr.  FOX.  Mr.  Chairman:  I  would  like  to  suggest  to  the  gentle- 
man from  Philadelphia,  Mr.  Pepper,  that  he  insert  the  word  "al- 
ternative" there  so  that  it  shall  be  clear.  The  point  I  have  in  mind 
is  that  we  get  away  from  the  thought  that  the  legislature  may  give 
it  a  short  title  and  that  in  the  act  itself,  in  some  Avay,  this  short  title 
should  be  incorporated,  either  in  the  title  or  body  of  the  act. 

Mr.  CARSON.  Mi*.  Chairman:  I  did  not  quite  catch  what  Judge 
Fox  meant  by  the  word  "alternative."  The  word  "also"  I  can  un- 
derstand. The  danger  of  course,  is  that  this  short  title  which  is 
simply  descriptive,  like  highway  act  or  health  act  or  Bullitt  bill, 
or  something  of  that  kind,  does  not  disclose  in  its  name  the  substance 
or  character  of  the  bill  itself,  and  if  you  are  going  to  open  it  to  a 
selection  of  title  which  is  legitimate,  the  last  section  may  be  adopted 
as  a  method  to  evade  the  first  provision  so  that  your  title  Avill  dis- 
close no  contents  at  all. 

Mr.  ALTER.  Mr.  Chairman :  It  does  seem  to  me  that  the  amend- 
ment properly  belongs  in  section  6,  because  section  3  relates  only  to 
the  title  under  which  the  bill  is  passed.  The  title  is  put  at  the  head 
of  the  bill  for  the  purpose  of  giving  notice  of  that  which  is  contained 
in  the  bill.  The  amendment  under  consideration  relates  only  to 
cases  where  existing  laws  are  to  be  amended  or  extended,  and  con- 
sequently it  was  in  that  section  that  the  committee  thought  appro- 
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jjriate  to  make  the  provision  that  in  any  bill  of  a  general  character 
there  might  be  embodied  in  the  body  of  the  bill  a  name  by  which  that 
bill  might  thereafter  be  known ;  that  in  any  amendment  or  exten- 
sion of  that  bill,  it  might  be  referred  to  in  such  amendment  or  exten- 
sion by  that  short  title  and  not  by  the  full  title  under  which  it  had 
been  originally  passed;  and  consequently,  with  deference  tothegentle- 
nian  from  Philadelphia,  Mr.  Pepper,  it  does  seem  to  my  mind  that 
the  amendment  belongs  where  the  committee  suggested  putting  it 
and  that  it  will  be  most  logical  to  leave  it  in  that  place. 

Mr.  PEPPER.  Mr.  Chairman:  I  should  not  venture  to  press  an 
amendment  on  a  question  that  dealt  with  legislative  drafting  against 
the  views  of  the  gentleman  who  has  just  taken  his  seat.  It  may  be 
that  his  view  is  the  right  one;  at  all  events,  I  do  not  wish  further 
issue  should  be  made  of  it.  I  shall  be  very  glad  to  withdraw  the 
amendment. 

On  the  question  recurring. 

Will  the  Committee  adopt  the  report? 

It  was  adopted. 

ARTICLE  III,  SECTION  6. 

The  CHAIRMAN.  We  are  again  on  the  consideration  of  section 
6,  and  the  question  before  the  Committee  is  the  amendment  proposed 
by  Mr.  Pepper  as  a  substitute  for  the  report  of  Committee  No.  1. 
The  suggestion  was  made — I  do  not  know  whether  by  Mr.  Pepper — 
that  the  title  ought  to  be  the  title  set  forth  in  the  original  act  or 
something  so  that — 

Mr.  PEPPER.  Mr.  Chairman:  The  suggestion  or  motion  that  I 
made  is  this,  and  I  am  modifying  it  as  I  read  it  to  meet  the  very 
proper  objection  made  by  Judge  Gordon.  After  the  words  "re- 
enacted  and  published  at  length"  substitute  the  following  for  the 
rest  of  the  amendment  reported  by  the  committee: 

"But  every  law  amending  or  reviving  a  law  creating  a  general  sys- 
tem may  recite  only  such  short  title  descriptive  of  such  general  sys- 
tem as  may  have  been  expressed  in  such  law,  together  with  the  date  of 
approval  of  said  law." 

On  the  question  recurring. 

Will  the  Committee  agree  to  the  amendment? 

It  was  agreed  to.  .  . 

On  the  question. 

Will  the  Committee  adopt  the  report  as  amended? 
It  was  adopted. 

ARTICLE  III,  SECTION  7,  CLAUSES  1  TO  20,  INCLUSIVE. 

The  CHAIRMAN:  The  next  subject  in  order  for  consideration  is 
section  7  of  article  III  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  clauses  1  to  20,  both  inclusive,  shall  stand  without 
amendment. 

The  Secretary  read  the  section  up  to  and  including  clause  20,  as 
follows : 

Section  7.    The  general  assembly  shall  not  ptiss  anj'  local  or  special  law  : 
Authorizing  the  creation,  extension  or  impairing  of  liens : 
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Regulating  the  affairs  of  counties,  cities,  townsiliips,  wards,  boroughs  or  school 
districts :  -n 

Chanaing  the  names  of  persons  or  places  : 
Changing  the  venue  in  civil  or  criminal  cases : 

Authorizing  the  laying  out,  opening,  altering  or  maintaining  roads,  highways, 
streets  or  alleys : 

Relating  to  ferries  or  bridges,  or  incorporating  ferry  or  bridge  companies,  except 
for  the  erection  of  bridges  crossing  streams  which  form  boundaries  between  this 
and  any  other  state  : 

Vacating  roads,  town  plats,  streets  or  alleys : 

Relating  to  cemeteries,  graveyards,  or  public  grounds  not  of  the  state : 
Authorizing  the  adopting  or  legitimation  of  children : 

Locating  or  changing  county  seats,  erecting  new  counties  or  changing  county 
lines  : 

Incorporating  cities,  towns  or  villages,  or  changing  their  charters : 
For  the  opening  and  conducting  of  elections,  or  fixing  or  changing  the  place  of 
voting : 

Granting  divorces: 

Erecting  new  townships  or  boroughs,  changing  township  lines,  borough  limits  or 
school  distiicts : 

Creating  otfiees,  or  prescribing  powers  and  duties  of  officers  in  counties,  cities, 
boroughs,  townships,  election  or  school  districts  : 
Changing  the  law  of  descent  or  succession  : 

Regulating  the  practice  or  jurisdiction  of,  or  changing  the  rules  of  evidence  in, 
any  judicial  proceeding  or  inquiry  before  courts,  aldermen,  justices  of  the  peace, 
sherilfs,  commissioners,  arbitrators,  auditors,  masters  in  chancery  or  other  tribuals, 
or  providing  or  changing  methods  for  the  collection  of  debts,  or  the  enforcing  of 
judgments,  or  prescribing  the  effect  of  judicial  sales  of  real  estate : 

Regulating  the  fees,  or  extending  the  powers  and  duties  of  aldermen,  justices  of 
the  peace,  magistrates  or  constables  : 

Regulating  the  management  of  public  schools,  the  building  or  repairing  of  school- 
houses,  and  the  raising  of  money  for  such  purposes : 

Fixing  the  rate  of  interest : 

On  the  question. 

Will  the  Committee  adopt  the  report? 

The  CHAIRMAN.  I  may  say,  so  that  the  members  of  the  Commit- 
tee will  see  the  reason  for  thns  reporting  this  section,  that  Com- 
mittee No.  1  has  also  reported  that  clause  21  should  be  amended  so 
as  to  read  as  follows:  '"Affecting  the  estates  of  minors  and  persons 
under  disability."  The  report  of  Committee  No.  1  on  the  first  twenty 
clauses  of  section  7  of  article  III  is  therefore  made  en  bloc. 

Mr.  ALTEE.  Mr.  Chairman:  I  move  that  the  report  of  Commit- 
tee No.  1  on  clauses  1  to  20,  both  inclusive,  of  section  7  of  article 
III  of  the  Constitution  be  adopted  en  bloc. 

Mr.  GOEDON.    Mr.  Chairman:    I  second  the  motion.  , 

On  the  question, 

Will  the  Committee  agree  to  the  motion? 

SPECIAL  AND  LOCAL  LEGISLATION. 

Mr,  CONNELLY.  Mr.  Chairman:  Section  7,  on  page  22,  pro- 
vides for  special  and  local  legislation,  and  then  goes  on,  on  page  23, 
the  second  line,  "Eegulating  the  affair  of  counties,  cities,  townships, 
wards,  boroughs  or  school  districts."  Committee  No.  5  had  this  mat- 
ter up  this  morning,  and  we  had  some  doubts  as  to  exactly  what  that 
meant  in  view  of  the  amendment  suggested  by  Committee  No.  1  to  be 
known  as  section  32,  that  section  being  as  follows: 

"Section  32.  The  legislature  shall  have  power  to  classify  counties, 
cities,  boroughs,  school  districts  and  townships  according  to  popu- 
lation, and  all  laws  passed  relating  to  such  classes  shall  be  deemed 
general  legislation  within  the  meaning  of  this  Constitution,  but  coun- 
ties, cities  and  school  districts  shall  not  be  divided  into  more  than 
seven  classe's,  and  boroughs  and  townships  into  more  than  five 
classes." 
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What  we  had  in  our  miud,  in  a  general  way,  was  whether  that  was 
somewhat  conflicting  with  section  7  in  the  sense  that  the  legislature, 
having  the  power  to  classify  cities,  would  have  the  power  to  do  cer- 
tain things  in  relation  to  those  classifications  which  might  infringe 
upon  the  provisions  of  section  7  in  relation  to  special  or  local  laws. 
For  instance,  one  of  the  problems  that  the  committee  on  municipal 
government  is  having  before  it  is  the  theory  or  classification  for  the 
purf)ose  of  indebtedness  of  cities  into  population,  and  whether  we 
would  at  some  stage  in  our  procedure  run  counter  to  this  special  and 
local  legislation  as  affecting  counties.  I  simxply  call  this  matter  to 
the  attention  of  the  Committee  so  that  we  can  be  guided  in  our  de- 
liberations by  exactly  what  that  meaning  is.  I  confess  it  struck  me 
on  reading  section  32,  as  distinguished  from  section  7,  that  it  was 
somewhat  conflicting.  The  thought  that  I  had  in  my  mind,  if  I  am 
correct  in  that,  was  whether  that  section  sliould  not  be  inserted  in 
some  way  immediately  before  section  8,  in  order  to  clarify  the  situa- 
tion, giving  the  general  assembly  the  right  to  classify  all  cities,  bor- 
oughs, townships,  wards  or  school  districts,  and  then  the  class  into 
which  they  are  placed. 

The  CHAIEMAlsr.  -Then,  as  I  understand  the  suggestion  of  the 
gentleman  from  Philadelphia,  Mr.  Connelly,  it  would  be  that  section 
32  as  reported  by  Committee  No.  1  ought  to  be  numbered  section  8. 

Mr.  CONNELLY.   Mr.  Chairman:    That  was  the  suggestion. 

Mr.  GOEDON.  Mr.  Chairman:  That  could  hardly  be  in  that  sec- 
tion because  section  8  applies  to  notification  of  local  laws,  and  section 
32  is  the  investigation  of  bribery  or  corrupt  solicitation. 

Mr.  CONNELLY.  Mr.  Chairman:  What  I  had  in  mind  w^as 
whether  section  32  as  propo'sed  in  the  report  of  Committee  No.  1 
might  not  work  confusion  in  connection  with  section  7. 

The  CHAIRMAN.  The  Chair  would  ~State  for  the  information  of 
the  members  that  Committee  No.  1  recommends  In  its  report  that 
two  sections  of  article  III  be  eliminated  and  that  would  make  the 
proposed  section  take  the  number  32,  which  proposed  section  is  found 
in  the  printed  reports,  the  Secretary  informs  me. 

It  seems  to  the  Chair  that  this  is  one  of  the  very  important  ques- 
tions that  is  bound  to  rise  before  the  Commission. 

Mr.  CONNELLY.  Mr.  Chairman:  I  suggest,  because  I  confess, 
on  reading  sections  7  and  32,  I  am  not  quite  clear  as  to  what  they 
mean ;  if  section  32  intends  that  the  legislature  shall  have  the  power 
to  classify,  will  they  have  the  power  to  touch  certain  of  the  questions 
of  special  or  local  legislation,  or  is  that  contradictory-  in  its  terms? 
For  instance,  you  say:  '-Regulating  the  affairs  of  counties,  cities, 
townships,  wards,  boroughs  or  school  districts,"  the  general  assembly 
shall  not  pass  any  local  or  special  law.  Then  the  committee  says, 
in  "counties,  cities,  boroughs,  school  districts  and  townships,  that 
the  legislature  shall  have  the  power  to  classify  according  to  popu- 
lation, and  all  laws  relating  to  such  classes  shall  be  deemed  general 
legislation  within  the  meaning  of  this  Constitution."  Now,  is  that 
contradictory  in  terms?  I  had  some  doubt  about  it  and  so  did  my 
committee. 

Mr.  REED.  Mr.  Chairman:  Is  not  the  answer  to  that,  that  the 
supreme  court  and  lower  courts  have  held  uniformly  that  the  legis- 
lature has  power  to  classify,  but  said  you  cannot  classify  into  seven 
classifications  the  cities,  but  you  can  have  three?  Now,  the  effect  of 
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this  section  32,  as  propos-ed,  is  to  increase  the  number  of  classifica- 
tions which  will  be  general  legislation. 

Mr.  CONNELLY.    Mr.  Chairman:    That  is  clear. 

Mr.  REED.  Mr.  Chairman:  When  you  draft  an  act  relating  to 
class  No.  7  it  is  general  legislation  under  this  proposed  section. 

Mr.  ALTER.  Mr.  Chairman:  The  thouglit  of  the  committee  was 
just  this,  and  it  seemed  clear  to  us  that  we  are  not  creating  any  con- 
tradiction. The  present  Constitution  prohibits  local  or  special  legis- 
lation relating  to  the  affairs  of  counties,  cities,  townships,  wards,  bor- 
oughs or  school  districts.  Then  the  supreme  court  held  that  from 
the  very  nature  of  the  Constitution  there  would  have  to  be  classifica- 
tion, and  they  said  that  there  could  only  be  three  classes  of  cities, 
that  they  would  fix  that  as  the  limit.  Our  purpose  was  merely  to 
make  the  Constitution  complete  in  itself,  without  requiring  it  to  be 
determined  by  the  court  how  many  classes  there  could  be.  and  there- 
for we  suggested  that  the  Constitution  itself  prescribe  that  there 
might  be  classification  within  certain  limits.  So  that  it  seems  that 
there  cannot  be  any  more  contradiction  between  section  7  and  this 
express  provision  for  classification  than  there  was  between  section 
7  and  the  necessity  lor  classification,  which  the  supreme  court  has 
said  existed  by  reason  thereof. 

On  the  question  recurring. 

Will  the  Committee  adopt  the  report? 

It  was  adopted. 

ARTICLE  III,  SECTION  7,  CLAUSE  21. 

The  CHAIRMAN:  The  next  clause  in  order  for  consideration  is 
clause  21  of  section  7  of  article  III  of  the  Constitution,  the  report  of 
Committee  No.  1  being  that  this  clause  shall  be  amended. 

The  Secretary  read  the  clause  as  follows: 

Affecting  the  estates  of  minors  or  persons  under  disability. 

On  the  question. 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.  Mr.  Chairman:  I  move  that  the  report  of  Commit- 
tee No.  1  on  clause  21  of  section  7  of  article  III  of  the  Constitution 
be  adopted. 

Mr.  FISHER.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  III,  SECTION  7.  CLAUSES  22  TO  28,  INCLUSIVE.    ■  ' 

The  CHAIRMAN.  The  next  subjects  in  order  for  consideration  are 
clauses  22  to  28,  both  inclusive,  of  section  7  of  article  III,  the  report 
of  Committee  No.  1  beiug  that  these  clauses  shall  stand  without 
amendment. 

The  Secretary  read  the  clauses  as  follows: 

Remitting  fines,  penalties  and  forfeitures,  or  refunding  moneys  legally  paid  into 
the  treasury : 

Exempting  property  from  taxation  : 

Regulating  labor,  trade,  mining  or  manufacturing: 

Creating  corporations,  or  amending,  renewing  or  extending  the  charters  th(>reof : 
Granting  to  any  corporation,  association  or  individual  any  special  or  exclnsi\e 

privilege  or  immunity,  or  to  any  corporation,  association  or  individual  the  right 

to  lay  down  a  railroad  track  : 

Nor  shall  the  general  assembly  indirectly  enact  such  special  or  local  law  by  the 

partial  repeal  of  a  general  law ;  but  laws  repealing  local  or  special  acts  may  be 

passed : 
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Nor  shall  any  law  be  passed  granting  powars  or  privileges  m  any  case  where  the 
granting  of  such  powers  and  privileges  shall  have  been  provided  for  by  general  law, 
nor  where  the  courts  have  jurisdiction  to  grant  the  same  or  give  the  relief  asked 
for. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.  Mr.  Chairman:  I  move  that  the  report  of  Commit- 
tee No.  1  on  clauses  22  to  28,  both  inclusive,  of  section  7  of  article 
HI  of  the  Constitution  be  adopted  en  bloc. 

Mr.  FISHER.    Mr.  Chairman:    I  second  the  motion. 

The  motion  was  agreed  to. 

ARTICLE  III,  SECTION  8. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  8  of  article  III  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 

Section  8.  No  local  or  special  bill  shall  be  passed  unless  notice  of  the  intention 
to  apply  therefor  shall  have  been  published  in  the  locality  where  the  matter  or 
the  thing  to  be  affected  may  be  situated,  which  notice  shall  be  at  least  tliirty  days 
prior  to  the  introduction  into  the  general  assembly  of  such  bill  and  in  the  manner 
to  be  provided  by  law;  the  evidence  of  such  notice  having  been  published,  shall  be 
exhibited  in  the  general  assembly,  before  such  act  shall  be  passed. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.    Mr.  Chairman:    I  move  that  the  report  of  Commit- 
tee No.  1  on  section  8  of  article  III  of  the  Constitution  be  adopted. 
Mr.  CONNELLY.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  III,  SECTION  9. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  9  of  article  III  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 

Section  9.  The  presiding  officer  of  each  House  shall,  in  the  presence  of  the 
House  over  which  he  presides,  sign  all  bills  and  joint  resolutions  passed  by  the 
general  assembly,  after  their  titles  have  been  publicly  read  immediately  before  sign- 
ing;  and  the  fact  of  signing  shall  be  entered  on  the  journal. 

On  the  question, 

Will  the  Committee  adopt  the  report  ? 

Mr.  ALTER.    Mr.  Chairman :    I  move  that  the  report  of  Commit- 
tee No.  1  on  section  9  of  article  III  of  the  Constitution  be  adopted. 
Mr.  CONNELLY.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  III,  SECTION  10. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  10  of  article  III  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 

Section  10.  The  general  assembly  shall  prescribe  by  law  the  number,  duties  and 
compensation  of  the  officers  and  employes  of  each  House,  and  no  payment  shall  be 
made  from  the  State  Treasury,  or  be  in  any  way  authorized,  to  any  person,  except 
to  an  acting  officer  or  employe  elected  or  appointed  in  pursuance  of  law. 

On  the  question, 
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Will  the  Committee  adopt  the  report? 

Mr.  ALTER.  Mr.  Chairmaii:  I  move  that  the  report  of  Com- 
mittee No.  1  on  section  10  of  article  III  of  the  Constitution  be 
adopted. 

Mr.  ENGLISH.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

.  '       ARTICLE  III,  SECTION  11. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  11  of  article  III  of  the  Constitution,  the  report  of  Commit- 
tee No.  1  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 

Seetiou  11.  No  bill  shall  be  passed  giving  any  extra  compensation  to  any  public 
officer,  servant,  employe,  agent  or  contractor,  after  services  shall  have  been  rendered 
or  contract  made,  nor  providing  for  the  payment  of  any  claim  against  the  common- 
wealth without  previous  authority  of  law. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.    Mr.  Chairman:    I  move  that  the  report  of  Commit- 
tee No.  1  on  section  11  of  article  III  of  the  Constitution  be  adopted. 
Mr.  ENGLISH.    Mr.  Chairman :    I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  III,  SECTION  12. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  12  of  article  III  of  the  Constitution,  the  report  of  Commit- 
tee No.  1  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  12.  The  printing  and  binding  of  the  laws,  journals,  bills,  documents  and 
papers  of  the  general  assembly  and  the  printing  and  binding  required  for  the  other 
departments  shall  be  let  on  contract  or  done  dii-ectly  by  the  state  in  such  maimer 
as  shall  bo  prescribed  by  law.  All  furnishings  and  fuel  for  the  capitol  buildings 
and  all  paper  and  stationery  required  for  the  legislative  and  other  departments  shall 
be  procured  under  contract.  All  contracts  comprehended  by  this  section  shall  be 
awarded  to  the  lowest  responsible  bidder  under  such  regulations  as  shall  be  pre- 
scribed by  law,  and  shall  be  subject  to  the  approval  of  the  Auditor  General  and 
State  Treasurer ;  no  member  or  officer  of  any  department  of  the  government  shall 
be  in  any  way  interested  in  such  contracts. 

On  the  question, 

Will  the  Committee  adopt  the  report? 
Mr.  ALTER.    Mr.  Chairman:    I  move  that  the  report  of 
tee  No.  1  on  section  12  of  article  III  of  the  Constitution  be 
Mr.  ENGLISH.    Mr.  Chairman:    I  second  the  motion. 
On  the  question, 

Will  the  Committee  agree  to  the  motion? 

APPROVAL  OF  CONTRACTS  BY  GOVERNOR. 

Mr.  SULZBERGER.  Mr.  Chairman:  I  would  like  to  ask  Mr. 
Alter  whether  the  only  substantial  amendment  involved  in  this 
proposition  is  not  the  elimination  of  the  Governor  from  the  approval 
of  these  contracts. 


Commit- 
adopted. 
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STATE  PRINTING. 

Mr.  ALTER.  Mr.  Chairman:  The  most  substantial  change  in 
the  mind  of  the  committee  was  that  permitting  the  state,  if  the  legis- 
lature saw  fit,  to  do  its  own  printing  instead  of  requiring  that  that 
printing  shall  be  let  by  contract. 

APPROVAL  OF  CONTRACTS  BY  GOVERNOR. 

Mr.  SULZBERGER.    And  then  the  Governor  was  eliminated  from 
the  approval  of  the  contracts  finally? 
Mr.  ALTER.    Yes,  sir. 

Mr.  SULBERGER.  And  may  I  ask  what  was  the  dominating 
thought  of  the  committee  in  leaving  the  Governor  out? 

Mr.  ALTER.  The  thought  in  that  connection  was  that  at  present 
the  Governor  is  required  to  attach  his  approval  to  a  large  number  of 
contracts  which,  in  the  nature  of  things,  he  cannot  know  very  much 
about ;  at  least,  it  was  explained  to  the  committee  by  a  gentleman  con- 
nected with  the  executive  department  of  the  government  that  at 
present  the  Governor  is  required  to  sign  his  name  to  a  great  many 
such  matters  without  having  the  proper  opportunity  to"analyze  them, 
and  that  it  is  better  to  relieve  him  from  that  responsibility  and  from 
taking  his  time  in  clerical  matters  which  could  better  be  given  to 
broader  quesions. 

On  the  question  recurring. 

Will  the  Committee  agree  to  the  motion? 

It  was  agreed  to. 

ARTICLE  III,  SECTION  13. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  13  of  article  III  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  this  section  as  follows: 

Section  13.  No  law  shall  extend  the  term  of  any  public  officer,  or  increase  or 
diminish  his  salary  or  emoluments,  after  his  election  or  appointment. 

On  the  question. 

Will  the  Committee  adopt  the  report  ?  ' 

Mr.  ALTER.    Mr.  Chairman :    I  move  that  the  report  of  Commit- 
tee No.  1  on  section  13  of  article  III  of  the  Constitution  be  adopted. 
Mr.  CONNELLY.    Mr.  Chairman:    I  second  the  motion. 
On  the  question, 

Will  the  Committee  agree  to  the  motion? 

JUDGES'  SALARY  INCREASE. 

Mr.  CARSON.  Mr.  Chairman:  This  section,  sir,  which  is  em- 
bodied in  the  article  on  legislation,  has  proved  a  very  serious  weapon 
of  attack  on  the  independence  of  the  judiciary,  which  is  contained 
in  article  V.  If  you  look  at  section  18  of  article  V,  on  page  41  of 
this  book,  Compilation  of  Constitutions,  you  will  observe  that  it 
reads:  "The  judges  of  the  supreme  court  and  the  judges  of  the 
several  courts  of  common  pleas,  and  all  other  judges  required  to 
be  learned  in  the  law,  shall  at  stated  times  receive  for  their  services 
an  adequate  compensation,  which  shall  be  fixed  by  law,  and  paid  by 
the  state."    That  clause  comes  very  largely  from  the  Constitution  of 


74 


PROCEEDINGS  OF  THE  COMMISSION 


[Dec.  17 


1790  and,  in  terms,  is  very  close  to  the  Constitution  of  the  United 
States,  except  that  it  is  strengthened  by  the  insertion  of  the  word 
"adequate,"  which  was  placed  there  by  Chief  Justice  McKean,  after 
reading  a  discussion  in  The  Federalist  from  the  pen  of  Alexander 
Hamilton.  The  purpose  was  to  make  the  judiciarj^  absolutely  inde- 
pendent by  giving  them  a  living  wage  and,  at  the  same  time,  when  the 
value  of  money  changed  from  period  to  period,  by  authorizing  the  leg- 
islature to  increase  the  salaries  of  judges  to  enable  them  to  live  on 
their  salaries. 

The  question  came  before  me  when  T  was  Attorney  General,  in  the 
shqpe  of  a  request  for  an  opinion  from  the  Auditor  General,  E.  B. 
Hardenbergh,  as  to  whether  or  not  he  was  authorized  to  draw  a  war- 
rant in  favor  of  the  judges  for  the  increased  amount  of  salaries 
"\^  hich  had  been  established  by  the  act  of  1903.  I  had  to  consider 
the  question  of  the  constitutionality  of  that  act.  I  had  no  doubt 
whatever  that  the  ai'ticle  relating  to  the  jiidiciary,  in  establishing  a  co- 
ordinate and  independent  branch  of  government,  stood  entirely  free 
from  that  objection.  Then  I  was  confronted  by  the  argumient,  which 
I  found  running  through  the  opinions  of  lawyers  and  of  a  former  At- 
torney General  under  Governor  Beaver,  Attorney  General  Kirkpat- 
rick,  that  the  words  were  qualified  in  their  meaning  by  this  very  sec- 
tion 13,  that  "No  law  shall  extend  the  term  of  any  xjutolic  officer,  or 
increase  or  diminish  his  salary  or  emoluments,  after  his  election  or 
appointment ;"  that  the  words  "any  public  officer"  were  general  and, 
therefore,  equivalent  to  "all;"  "No  law  shall  extend  the  terms  of  pub- 
lic officers,  or  increase  or  diminish  their  salaries  or  emoluments,  after 
their  election  or  appointment;"  so  judicial  salaries  cannot  be  in- 
creased. 

On  considering  the  matter,  I  saw  that  this  clause  was  being  mis- 
used for  the  purpose  of  stabbing,  perhaps  stabbing  fatally,  section 
18  of  the  judiciary  article  by  making  it  impossible  to  advance  the 
salaries  of  judges  who  at  that  time  were  living  on  salaries  fixed 
away  back  in  1873 — and  the  time  I  had  to  consider  it  was  in  the  year 
1904.  My  construction  was  that  this  section  in  the  article  on  legisla- 
tion could  not  possibly  apply  to  judges,  for  this  reason:  "No  law 
shall  extend  the  term  of  any  public  officer,"  "no  law"  meaning,  of 
course,  no  statute;  and,  as  it  was  in  the  article  on  legislation,  it 
amounted  to  a  limitation  of  legislative  power ;  and  I  asked  myself  the 
question,  How  can  an  act  of  tlie  legislature  extend  the  term  of  a  judge, 
when  the  judge's  term  is  established  by  the  Constitution?  Tlierefore, 
it  was  clear  to  my  mind  that  it  could  not  relate  to  the  judicial  office, 
and  that  it  must  necessarily  relate  to  those  offices  created  by  act  of 
assembly  whose  terms,  save  for  this  limitation  of  legislative  power, 
might  have  been  extended.  Now,  the  construction  which  I  gave  it 
has  been  established  by  judicial  decisions,  under  very  embarrassing 
circTimstances,  because  it  was  an  embarrassment  that  the  judges  them- 
selves had  to  pass,  or  apparently  had  to  pass,  on  a  question  in  whicli 
they  were  pecuniarily  interested.  Eventually  I  was  able  to  persuade 
in  the  lo\^^er  courts  two  judges,  the  present  Justice  Von  Moschzisker, 
then  a  judge  of  the  court  of  common  pleas  of  Philadelphia,  and  Judge 
Bell,  sitting  in  Blair  county,  to  cSme  to  Harrisburg,  as  they  were 
clearly  within  the  terms  of  the  increase  act,  and  had  no  personal  in- 
terest in  the  matter  at  all.  They  decided,  as  I  contended,  that  this 
section  of  article  III  did  not  apply  to  judges.    When  it  came  on  ap- 
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peal  to  the  supreme  court,  all  of  the  justices  declined  to  sit  with  the 
exception  of  the  only  justice  who  was  free  from  disqualification,  Mr. 
Justice  Thompson,  and  he  had  no  interest  in  the  matter;  but  he,  as 
the  sitting  justice,  had  to  wield  the  entire  power  of  the  supreme  court. 
ISiow,  that  is  a  situation  which  ought  not  to  be  repeated.  It  j)uts  a 
strain  on  the  judges  themselves,  and.  I  contend  that  it  is  all  wrong, 
and  we  need  to  follow  the  practice  which  was  established,  and  has 
been  established  in  the  Federal  courts  since  the  Constitution  of  the 
United  States  was  framed,  that  from  time  to  time,  as  living  expenses 
increase,  a  judge's  salary  can  be  advanced.  If  you  do  not  put  that 
interpretation  upon  it,  the  judges  are  the  most  helpless  of  creatures. 
They  would  have  to  live  on  salaries  fixed  perhaps  twenty-five  to  thirty 
j^ears  before  the  stress  came  upon  them.  An  act  to  amend  the  Con- 
stitution in  favor  of  a  class  as  small  as  the  judges  and  as  unpopular 
as  the  judges  would  'be  difficult.  Judges  are  not  favorites,  because 
the  performance  of  their  duty  is  such  that  every  time  they  rule 
against  a  man  or  sentence  a  man  it  makes  that  man  an  active  euem3^ 
They  have  not  the  power  to  protect  themselves  by  adequate  legisla- 
tion and,  therefore,  that  power  ought  to  be  entire!}'  open  to  the  legis- 
lature, and  this  clause,  it  strikes  me,  can  be  properly  interpreted  by 
limiting  it  to  the  offices  created  by  statute  in  the  nature  of  executive 
or  ministerial  offices.  Legislative  salaries  have  been  increased  from 
time  to  time ;  and,  therefore,  I  suggest,  and  so  move,  that,  instead  of 
adopting  the  report  of  the  committee,  this  section  be  amended  to  read 
as  follows:  "No  law  shall  extend  the  term  of  any  officer  whose  term 
has  been  fixed  by  statute."  That  leaves  constitutional  officers  like 
judges  entirely  free  from  the  fear  of  starvation  after  their  election  or 
appointment.  That  will  make  it  clear  and  relieve  the  Constitution 
of  conflict  between  two  of  its  provisions. 

Mr.  ALTER.    Mr.  Chairman:    I  second  the  amendment. 

On  the  question, 

AVill  the  Committee  agree  to  the  amendment? 
It  was  agreed  to. 
On  the  question. 

Will  the  Committee  adopt  the  report  as  amended? 

COUNTY  OFFICERS'  SALARY  INCREASE. 

Mr.  GORDON.  Mr.  Chaii'inan:  Before  the  vote  is  taken  I  want  to 
call  Mr.  Carson's  attention  to  this  proposition  and  suggest  whether, 
in  his  very  well-intended  phrase  to  allow  judicial  salaries  to  be  in- 
creased as  the  legislature  sees  fit,  he  does  not  also  give  a  like  right 
to  increase  the  salaries  of  county  officers.  I  read  from  article  XIV  of 
the  Constitution:  "County  officers  shall  be  elected  at  the  municipal 
elections  and  shall  hold  their  offices  for  the  term  of  four  years,  be- 
ginning on  the  first  Monday  of  January  next  after  their  election." 
You  will  perceive,  therefore,  that  the  term  of  county  officers  is  fixed 
just  as  the  term  of  office  of  judicial  officers  is  fixed;  and  in  letting 
down  the  bars  of  benevolence  you  may  possibly  open  the  flood-gates  of 
extravagance;  and  I  commend  this  to  your  consideration  over  night. 
It  probablj'  has  escaped  your  observation. 

Mr.  CARSON.  Mr.  Chairman:  I  am  very  glad  to  accept  the  sug- 
gestion. Would  it  put  county  officers  in  such  a  position  that  they 
cannot  be  grouped  by  the  committee?   I  want  to  preserve  the  inde- 
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pendence  of  the  judiciary  and  to  make  it  possible  for  judges  to  re- 
ceive such  salaries  as  they  can  live  on. 

Mr.  GORDON.  Mr.  Chairman:  I  should  like  to  guard  their  in- 
dependence if  I  could  but  not  by  makiiig  them  a  possible  sub- 
ject of  legislative  favor.  But  still,  all  I  want  to  call  attention  to  now 
is  that  by  your  amendment  you  have  allowed  county  officers  to  have 
their  salaries  increased  during  their  term  of  office,  because  their  term 
of  office  is  constitutional  as  well. 

Mr.  CARSON.  Mr.  Chairman:  We  will  attend  to  that  when  we 
reach  that  section. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report  as  amended  ? 
It  was  adopted. 

ARTICLE  III,  SECTION  14. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  14  of  article  III  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows :  .       -   - , 

Section  14.  All  bills  for  raising  revenue  shall  originate  in  the  House  of  Repre- 
sentatives, but  the  Senate  may  propose  amendments  as  in  other  bills. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.    Mr.  Chairman:    I  move  that  the  report  of  Commit- 
tee No.  1  on  section  14  of  article  III  of  the  Constiution  be  adopted. 
Mr.  ENGLISH.    Mr.  Chairman:    I  second  the  motion. 
On  the  question, 

Will  the  Committee  agree  to  the  motion? 

BUDGET  SYSTEM. 

Mr.  PINCHOT.  Mr.  Chairman :  I  would  like  to  raise  the  question 
>\'hether  section  14,  as  it  stands,  does  not  prevent  the  adoption  of  the 
budget  system  by  the  state  of  Pennsylvania,  "AU  bills  for  rais- 
ing revenue  shall  originate  in  the  House  of  Representatives."  The 
budget,  as  I  understand,  originates  with  the  executive. 

The  CHAIRMAN.  Is  not  a  budget  a  bill  of  expenditure  and  not 
to  raise  revenue?    I  am  not  informed. 

Mr.  PINCHOT.  Mr.  Chairman :  The  budget  is  both,  if  you  please. 
It  covers  both  sources  of  raising  revenue,  in  the  usual  practice,  and 
ways  of  exijending  revenue.  My  impression  would  be  that  this 
clause  as  it  stands  would  prevent  this  adoption  of  the  budget  sys- 
tem which  I  think  it  is  desirable. 

The  CHAIRMAN.  Is  not  this  the  provision  also  of  the  Constitu- 
tion of  the  United  States  ? 

Mr.  PINCHOT.   Mr.  Chairman:  I  do  not  know. 

The  CHAIRMAN.  My  recollection  is  that  it  is.  I  have  not  looked 
it  up  for  some  time. 

Mr.  ENGLISH.  Mr.  Chairman:  May  I  call  Mr.  Pinchot's  atten- 
tion to  the  corresponding  provision  in  the  Federal  Constitution, 
which  provides  in  section  7  "All  bills  for  raising  revenue  shall 
originate  in  the  House  of  Representatives;  but  the  Senate  can  pro- 
pose or  concur  with  amendments  as  on  other  bills."  The  language 
seems  to  be  almost  identical  with  that  in  our  own  Constitution, 
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Mr.  PINCHOT.  Mr.  Chairman :  The  answer  is,  the  United  States 
government  has  no  budget.  What  I  ask  is,  whether  this  does  not  pre- 
vent a  budget.  Not  being  a  lawj^er,  I  am  not  sure.  It  sounds  to  me 
as  if  it  did. 

Mr.  FOX.  Mr.  Chairman:  It  seems  to  me  that  this  is  not  a 
serious  objection.  Suppose  the  legislature  should  determine  that 
we  should  adopt  a  budget  system  in  Pennsylvania.  It  still  would 
require  the  appropriation  of  money  by  the  state  and  this  provision 
of  the  Constitution  would  still  apply ;  but  these  bills  providing  for  the 
appropriation  of  money  must  first  originate  in  the  House.  It  does 
not  seem  to  me  that  there  is  any  inhibition  against  the  adoption  of  the 
budget  system. 

Mr.  ENGLISH.  Mr.  Chairman:  I  refer  to  the  Federal  Constitu- 
tion as  having  a  section  almost  identical  with  our  own  because  it 
seems  to  me  I  recall  reading  that  the  intention  of  the  provision  in  the 
Federal  Constitution  was  to  insure  that  purely  revenue  measures 
originate  in  the  popular  branch  of  the  Federal  government  and  un- 
doubtedly there  was  some  such  underlying  thought  behind  the  corres- 
ponding section  in  our  own  Constitution.  I  do  not  know  how  it  im- 
presses the  other  lawyers  on  the  Commission  but  it  seems  to  me  there 
is  nothing  in  this  section  which  Avould  in  any  way  interfere  with  the 
legislature,  as  a  purely  legislative  procedure,  adopting  and  apply- 
ing to  the  finances  of  Pennsylvania  a  budget  system. 

Mr.  PEPPER.  Mr.  Chairman:  It  seems  to  me  that  the  point 
just  made  must  be  sound  because  the  subject-matter  of  the  section  is 
a  bill,  and  a  bill  must  originate  either  in  the  House  or  Senate.  It  is 
a  legislative  procedure,  and  this  section  merely  specifies,  as  between 
the  Senate  and  House,  that  a  certain  class  must  originate  in  the 
House.  It  seems  to  me  that  it  really  has  nothing  to  do  with  tlie 
functions  of  the  executive  in  formulating  and  submitting  for  con- 
sideration by  the  legislature  such  budget  as  he  may  determine. 

Mr.  THORPE.  Mr.  Chairman :  When  that  clause  was  put  in  the 
Constitution  of  the  United  States  it  was  based  upon  the  practice  of 
the  House  of  Commons.  There  was  no  budget  in  England  and  there- 
fore not  in  the  minds  of  the  framers.  A  budget  has  nothing  to  do 
with  a  bill.  A  bill  can  be  made  in  either  House.  You  get  a  budget 
prepared  by  another  course. 

On  the  question  recurring. 

Will  the  Committee  adopt  the  report? 

It  was  adopted. 

ARTICLE  III,  SECTION  15. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  15  of  article  III  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows : 

_  Section  15.  The  general  appropriation  bill  shall  embrace  nothing  but  appropria- 
tions for  the  ordinary  expenses  of  the  executive,  legislative  and  judicial  depart- 
ments of  the  commonwealth,  interest  on  the  public  debt  and  for  the  public  schools; 
appropriations  to  penal,  charitable  and  educational  institutions  may  be  made  in  one 
or  more  bills  as  the  legislature  shall  determine.  All  other  appropriations  shall  be 
made  by  separate  bills,  each  embracing  but  one  subject. 

On  the  question. 

Will  the  Committee  adopt  the  report? 
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Mr.  ALTER.    Mr.  Cliairmau :    1  Diove  that  the  report  of  Commit 
tee  No.  1  on  section  15  of  article  III  of  the  Constitution  be  adopted. 
Mr.  CONNELLY.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

COMMITTEE  OF  THE  WHOLE  RISES.  ; 
The  Committee  of  the  Whole  then  rose  and  reported  progress. 

ADJOURNMENT. 

Mr.  FISHER.    Mr.  Chairman:    I  move  that  the  Commission  ad- 
journ until  tomorrow  morning  at  10  o'clock.  ,  . 
Mr.  KELLY.    Mr.  Chairman:    I  second  the  motion.               '  ' 
The  motion  was  agreed  to. 

Wherupon,  at  5  o'clock  P.  M.,  the  Commission  adjourned  until  10 
o'clock  tomorrow  morning. 
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■  Senate  Chamber, 

Thursday,  December  18,  1919. 

The  Commission  met  at  10  o'clock  A.  M. 
The  Chairman,  William  I.  Schaft'er,  in  the  Chair. 
The  CHAIRMAN.    The  hour  fixed  for  the  meeting  of  the  Commis- 
sion having  arrived,  the  Commission  will  be  in  order. 

EOLL  CALL. 

The  CHAIRMAN.  The  Secretary  will  now  call  the  roll. 
The  roll  was  called  by  the  Secretary  and  was  as  follows : 

PRESENT— 18. 

Alter,  Cfarson,  Connelly,  Fisber,  Fox,  Gordon,  Kelly,  Miller,  Munee,  Pepper, 
Perrine,  Pincliot,  Reed,  Staekpole,  Sulzberger,  Tborpe,  Warburton,  Schaffer  (Chair- 
man). 

ABSENT— 7. 

Cuyler,  English,  Palmer,  Sharpless,  Smith,  Tyson,  Wilson. 

The  CHAIRMAN.  A  quorum  of  the  Commission  being  present, 
the  Commission  will  proceed  with  its  business. 

JOURNAL  APPROVED. 

Mrs.  WARBURTON.    Mr.  Chairman:  I  move  that  the  reading  of 
the  Journal  be  dispensed  with  and  the  Journal  approved. 
Mrs.  MILLER.   Mr.  Chairman:  I  second  the  motion. 
The  motion  was  agreed  to. 

The  CHAIRMAN.  Has  any  member  of  the  Commission  anything 
to  offer  at  this  time? 

COMMITTEE  OF  THE  WHOLE  REPORT. 

Mr.  GORDON.  Mr.  Chairman:  I  offer  the  following  resolution 
and  move  its  adoption. 

The  Secretary  read  the  resolution  as  follows : 

Resolved,  That  no  report  of  the  Committee  of  the  Whole  on  the  report  of  any 
sub-committee  shall  be  made  to  the  Commission  until  the  reports  of  all  the  sub- 
committees shall  have  been  made  and  considered  by  the  Committee  of  the  Whole. 

Mr.  PEPPER.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

PUBLIC  HEARINGS. 

The  CHAIRMAN.  The  suggestion  has  been  made  that  the  Chair 
shall  make  a  statement  at  this  time,  and  if  the  gentlemen  of  t\v-i 
"third  house"  think  it  is  news,  the  Commission  Avill  appreciate  their 
making  a  note  of  it. 

In  order  to  answer  the  many  inquiries  which  have  been  received,  I 
desire  to  state  that  the  work  of  the  Commission  at  this  stage  of  its 
proceedings  is  entirely  tentative.  After  the  Commission  shall  have 
completed  its  study  and  tentative  revision  of  the  Constitution,  in 
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accordance  with  the  provisions  of  the  act  of  assembly  creating  it, 
opportunity  will  be  given  to  every  one  who  desires  to  be  heard  to 
present  his  or  her  views  to  the  Commission  before  any  final  action 
is  taken.  After  these  hearings  the  Commission  will  proceed  to  put 
its  work  into  final  form,  in  the  light  of  the  full  information  which  it 
will  receive  from  the  hearings  which  it  will  hold. 

The  Chair  has  received  a  great  many  inquiries  asking  for  the  oppor- 
tunity to  be  heard  before  the  Commission.  The  Chair  understands 
the  desire  to  be  that  public  hearings  shall  not  be  held  until  the  Com- 
mission has  completed  its  own  study  and  revision,  and  in  order  that 
the  public  may  know  that  this  is  the  situation  it  has  been  deemed 
wise  that  the  Chair  should  make  this  statement. 

LAST  ARTICLE  OF  CONSTITUTION. 

In  assigning  the  different  articles  of  the  Constitution  to  various 
committees,  one  of  the  amendments  to  the  Constitution  was  not  as- 
signed. It  is  an  amendment  that  you  will  find  at  the  end  of  the 
Constitution  which  was  not  given  a  number  by  the  legislature  in  sub- 
mitting it  to  the  people,  and  for  that  reason  it  was  impossible  for  the 
Chair  to  assign  that  particular  article,  which  has  to  do  with  the 
registration  of  land  titles,  providing  a  system  of  registering,  trans- 
ferring, insuring  and  guaranteeing  land  titles.  The  Chair  assigns 
that  article  of  the  Constitution  to  Committee  No.  1. 

Has  any  other  member  of  the  Commission  anything  to  offer  at  this 
time?  , 

TIME  OF  NEXT  MEETING. 

Mr.  FOX.  Mr.  Chairman:  I  move  that  when  we  adjourn  today 
we  adjourn  to  meet  on  January  sixth  at  twelve  o'clock  noon,  with 
the  understanding  that  we  remain  in  session  January  sixth,  seventh 
and  eighth. 

Mr.  KELLY.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

TIME  OF  ADJOURNMENT. 

Mr.  ALTER.  Mr.  Chairman:  I  move  that  unless  the  work  of  the 
day  be  completed  at  an  earlier  hour,  adjournment  today  be  at  three 
o'clock.  It  is  necessary  for  those  of  us  who  go  to  the  western  part 
of  the  state  to  know  what  time  we  are  going  in  order  that  we  maj 
get  our  reservations.  The  last  train  which  will  get  us  home  at  any 
comfortable  time  tonight  leaves  at  three  forty-five  o'clock  this  after- 
noon. 

Mr.  KELLY.  Mr.  Chairman :   I  second  the  motion. 
On  the  question, 

Will  the  Committee  agree  to  the  motion? 

Mr.  SULZBERGER.  Mr.  Chairman:  Would  it  not  be  better  to 
adjourn  at  one  o'clock  definitely,  or  at  half-past  one  o'clock,  and 
have  no  recess  for  lunch  ?  They  could  then  have  their  reservations 
more  comfortably  made,  and  you  would  have  just  as  long  a  session. 

Mr.  ALTER.  Mr.  Chairman:  That  would  be  entirely  satisfactory 
to  Judge  Kelly  and  myself,  and  I  accept  that  as  an  amendment. 

On  the  question, 
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Will  the  Committee  agree  to  tlie  motion  as  amended? 
It  was  agreed  to. 

The  CHAIRMAN.  Unless  there  is  some  suggestion  from  some 
member  of  the  Commission,  we  will  proceed  with  yesterday's  unfin- 
ished calendar. 

COMMITTEE  OF  THE  WHOLE. 

The  Commission  then  resolved  into  the  Committee  of  the  Whole, 
William  I.  Schatf er,  Chairman. 

ARTICLE  III,  SECTION  16. 

The  CHAIRMAN.  Tlie  next  section  in  order  for  consideration  is 
section  16  of  article  III  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 

Section  16.  No  money  shall  be  paid  out  of  the  treasury,  except  upon  appro- 
priations made  by  law,  aud  on  warrant  by  the  proper  officer  in  pursuance  thereof. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.   Mr.  Chairman:    I  move  that  the  report  of  Commit- 
tee No.  1  on  section  16  of  article  III  of  the  Constitution  be  adopted. 
Mr.  CONNELLY.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  III,  SECTION  17. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  17  of  article  III  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 

Section  17.  No  appropriation  shall  be  made  to  any  charitable  or  educational  in- 
stitution not  under  the  absolute  control  of  the  commonwealth,  other  than  normal 
schools  established  by  law  for  the  professional  training  of  teachers,  for  the  public 
schools  of  the  state,  except  by  a  vote  of  two-thirds  of  all  the  members  elected  to 
each  House. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.  Mr.  Chairman:  I  move  that  the  report  of  Com- 
mittee No.  1  on  section  17  of  article  III  of  the  Constitution  be 
adopted. 

Mr.  FOX.   Mr.  Chairman:    I  second  the  motion. 
On  the  question, 

Will  the  Committee  agree  to  the  motion? 

SECTION  POSTPONED. 

Mr.  PEPPER.  Mr.  Chairman:  I  should  like  to  ask  the  consent 
of  the  chairman  of  Committee  No.  1  to  allow  action  on  this  section 
to  be  postponed.  The  subject-matter  of  this  section  is  closely  related 
to  the  subject-matter  of  the  ensuing  section  18,  and  at  the  proper 
time  I  shall  ask  leave  to  offer  a  resolution  which  will  be  a  proposed 
substitute  for  both  sections  17  and  18 ;  and  if  it  is  agreeable  to  the 
chairman  of  Committee  No.  1,  it  seems  to  me  it  would  keep  the 
record  straight  if  no  action  is  taken  on  section  17  now. 
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1  therefore  move,  Mr.  Cliairman,  to  postpone  action  for  the  present 
on  section  17  of  article  III  of  the  Constitution. 

Mr.  STACKPOLE.   Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  III,  SECTION  18. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  18  of  article  III  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  be  amended.  " 

The  Secretarj^  read  the  proposed  section  as  follows: 

Section  18.  No  appropriation  shall  be  made  for  charitable,  educational,  or 
benevolent  purposes  to  any  person  or  community,  nor  to  any  institution,  corporation 
or  association  in  which  there  is  denominational  or  sectarian  instruction  given,  or 
which  is  not  open  for  the  admission  of  any  persons  without  distinction  as  to  de- 
nomination or  sectarian  beliefs.  This  section  shall  not  prohibit  appropriations  for 
pensions  or  gratuities  for  military  services,  for  the  retirement  of  judges  and  employes 
of  the  state  or  state  institutions  or  for  the  retirement  of  employes  of  the  public 
school  system. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.    Mr.  Chairman:    I  move  that  the  report  of  Commit- 
tee No.  1  on  section  18  of  article  III  of  the  Constitution  be  adopted. 
Mr.  FISHER.    Mr.  Chairman:    I  second  the  motion. 
On  the  question, 

Will  the  Committee  agree  to  the  motion? 

Mr.  PEPPER.  Mr.  Chairman:  If  it  is  in  order,  I  should  like  to 
offer  the  following  amendment  as  a  substitute  for  the  present  section 
17  of  the  Constitution  and  for  the  proposed  amendment  as  reported 
by  Committee  No.  1,  the  new  section  to  be  numbered  "Section  17,"  if 
adopted,  and  the  subsequent  sections  to  be  numbered  accordingly: 

"Section  17.  Appropriations  for  charitable,  educational  or  benevo- 
lent purposes  may  be  made  to  a  corporation  or  association  not  under 
the  control  of  the  commonwealth,  but  engaged  in  work  or  service 
deemed  by  the  general  assembly  to  be  for  the  public  good ;  provided, 
that  such  work  or  service  conforms  to  standards  of  excellence  pre- 
scribed by  the  general  law  or  by  an  executive  agency  established  by 
general  law ;  and  provided  further,  that  the  benefits  of  such  work  or 
service  are  in  no  way  depeuTlent  upon  religious  belief  or  denomin- 
ational connection ;  and  provided  further,  that  every  such  appropri- 
ation shall  be  made  by  a  vote  of  two-thirds  of  the  members  elected 
to  each  House.  No  such  appropriation  shall  be  made  to  any  person 
or  community ;  but  this  prohibition  shall  not  affect  appropriations  for 
pensions  or  rewards  for  military  service  or  for  the  retirement  of 
judges  or  of  employes  of  the  state,  of  a  state  institution  or  of  the 
public  school  system." 

I  move  the  adoption  of  this  amendment  as  a  substitiite  for  the 
report  of  Committee  No.  1  as  to  sections  17  and  18  of  article  III. 

Mrs.  MILLER,  Mr.  Chairman:    I  second  the  amendment. 

On  the  question, 

Will  the  Committee  agree  to  the  amendment? 
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MOTION  TO  RE-REFER  SECTIONS  17  AND  18  OF  ARTICLE  III. 

Mr.  GORDON.  Mr.  Chairman :  I  move  that  the  Committee  of  the 
Whole  recommends  that  the  sections  under  consideration,  together 
with  the  pi'oposed  amendments  of  the  gentleman  from  Philadelphia, 
Mr.  Pepper,  be  referred  back  to  Committee  No.  1  for  further  consider- 
ation. 

Mr.  CONNELLY.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  III,  SECTION  19. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  19  of  article  III  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  stand  without  amendment. 

The  Secretary-  read  the  section  as  follows: 

Section  19.  The  general  assembly  may  make  appropriations  of  money  to  in- 
stitutions wherein  the  widows  of  soldiers  are  supported  or  assisted,  or  the  orphans 
of  soldiers  are  maintained  and  educated ;  but  such  appropriation  shall  be  applied 
exclusively  to  the  support  of  such  widows  and  orphans. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.    Mr.  Chairman:    1  move  that  the  report  of  Commit- 
tee No.  1  on  section  19  of  ar-ticle  III  of  the  Constitution  be  adopted. 
Mrs.  WARBURTON.   Mr.  Chairman:  I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  III,  SECTION  20.  - 
The  CHAIRMAN.    The  next  section  in  order  for  consideration  is 

section  20  of  article  III  of  the  Constitution,  the  report  of  Committee 

No.  1  being  that  this  section  shall  be  amended. 
The  Secretary  read  the  proposed  section  as  follows : 

The  general  assembly  shall  not  delegate  to  any  special  commission,  private  cor- 
poration or  association  any  power  to  malie,  supervise  or  interfere  with  any  municipal 
improvement,  money,  property  or  effects,  w-hether  held  in  trust  or  othenvise,  or  to 
levy  taxes  to  perform  any  municipal  functions  whatever ;  but  the  foregoing  pro- 
visions of  this  section  shall  not  prohibit  the  passage  of  laws  authorizing  munici- 
palities as  a  class  to  create  commissions  to  act  in  an  advisory  capacity,  or  the  pass- 
age of  laws  creating  commissions  with  general  jurisdiction  over  all  municipalities. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.    Mr.  Chairman:    I  move  that  the  report  of  Commit- 
tee No.  1  on  section  20  of  article  III  of  the  Constitution  be  adopted. 
Mr.  FISHER.    Mr.  Chairman:    I  second  the  motion. 
On  the  question. 

Will  the  Committee  agree  to  the  motion? 

CARNEGIE  LIBRARIES. 
Mr.  REED.  Mr.  Chainnan:  I  would  like  to  ask  a  question, 
whether  that  affects  such  a  state  of  affairs  as  we  have  in  Pittsburgh, 
as  the  Carnegie  library,  which  is  a  building  erected  by  private  dona- 
tion by  Mr.  Carnegie  and  largely  supported  by  his  funds,  operated  by 
a  board  of  trustees,  the  city  making  certain  appropriations  for  main- 
tenance and  having  certain  representatives  on  the  board.  Can  you 
enlighten  me  on  that,  Mr.  Alter?  I  would  not  think  anybody  would 
want  to  see  that  disturbed. 
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Mr.  ALTER.  Mr.  Chairman:  I  do  not  think  the  amendment 
wonld  disturb  it  if  it  is  not  interfered  with  by  the  section  as  it  stands 
now. 

Mr.  REED.  Mr.  Chairman:  It  is  not  considered  as  being  inter- 
fered with. 

Mr.  ALTER.  Mr.  Chairman:  No;  and  the  purpose  of  the  amend- 
ment is  to  broaden  the  opportunity  for  aid  to  be  rendered  to  munici- 
palities by  commissions,  not  to  narrow  it. 

Mr.  REED.  Mr.  Chairman:  I  was  not  sure,  but  thouglit  that  the 
broadening  of  it  narrowed  it.  You  say:  "Nothing  shall  prohibit  the 
passage  of  laws  authorizing  municipalities  as  a  class  to  create  com- 
missions to  act  in  an  advisory  capacity."  That  would  seem  plain 
that  they  could  not  be  created  to  act  in  any  active  way  so  as  to  be 
subject  to  supervision. 

Mr.  SULZBERGER.  Mr.  Chairman:  Is  not  the  Carnegie  library 
a  trust  fund? 

Mr.  REED.  Mr.  Chairman:  No,  sir;  not  exactly.  The  Carnegie 
library  was  built  by  donations  on  property  owned  by  the  city  and  by 
agreement  between  Mr.  Carnegie  and  the  city  of  Pittsburgh.  He 
agreed  to  build  and  equip  this  library  upon  condition  that  the  city 
accept  it  by  ordinance,  that  there  should  be  a  board  of  eighteen  trus- 
tees, nine  of  whom  should  be  his  nominees,  for  perpetual  service  and 
succession,  and  the  other  nine  to  be  members  of  the  city  government. 
That  arrangement  has  worked  out  most  satisfactorily  and  so  much  to 
his  satisfaction  that  he  subsequently  contributed  about  twentj^-seven 
million  dollars  to  build  additions  to  the  building  and  build  a  techni- 
cal school.  Now  he  has  left  the  bulk  of  his  fortune  to  what  is  known 
as  the  Carnegie  Corporation,  which  shows  indications  of  further  help- 
ing those  institutions.  I  would  not  like  to  see  that  interfered  with  in 
any  way,  and  I  only  ask  that  for  information.  - 

MOTION  TO  POSTPONE. 

Mr.  ALTER.  Mr.  Chairman:  I  move  that  further  consideration 
of  this  section  be  postponed  in  order  that  we  may  give  thought  to  the 
suggestion  of  Judge  Reed,  which  seems  to  Ibe  important  to  the  situ- 
ation. 

Mr.  FOX.    Mr.  Chairman:    I  second  the  motion. 
On  the  question. 

Will  the  Committee  agree  to  the  motion  ?  . 

BOARD  OF  CITY  TRUSTS. 

Mr.  SULZBERGER.  Mr.  Chairman:  I  would  like  to  ask  the 
gentleman  from  Allegheny  also,  in  that  connection,  to  consider  the 
case  of  the  board  of  city  trusts  of  Philadelphia,  in  regard  to  the 
Girard  estate. 

ART  COMMISSIONS. 

The  CHAIRMAN.  Permit  the  Chair  to  make  a  statement  before 
putting  the  question. 

The  amendment  to  this  section  had  its  origin  in  the  desire  to  keep 
free  from  challenge  commissions  like  the  State  Art  Commission  and 
the  city  art  commissions,  the  constitutionalty  of  whose  existence  has 
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been  somewhat  mooted ;  in  fact,  I  argued  a  case  quite  recently  before 
the  superior  court  in  whicli  this  section  of  the  Constitution,  as  it 
stands,  was  invoked  as  prohibiting  the  existence  of  the  Public  Service 
Commission,  and  it  is  to  put  those  questions  beyond  cavil  that  the 
amendment  was  suggested. 

CARNEGIE  LIBRARY. 

Mr.  FOX.  Mr.  Chairman :  I  would  like  to  say  that  the  conditions 
which  exist  in  Pittsburgh,  and  probably  duplicated  in  a  large  number 
of  cities  in  the  state,  are  somewhat  analogous  to  the  situation  at 
least  in  Easton;  for  instance,  Mr.  Carnegie  gave  a  library  on  the  same 
bf'sis,  and  there  is  now  a  board  of  trustees  to  supervise  the  library, 
and  the  appropriation  is  made,  I  think,  from  the  school  funds  of  the 
city;  so  that  I  think  the  whole  matter  ought  to  be  carefully  safe- 
guarded so  as  not  to  interfere  with  such  plans. 

MOTION  TO  RE-REFER  SECTION  20  OF  ARTICLE  III. 

Mr.  CARSON.  Mr.  Chairman:  I  move  to  amend  Mr.  Alter's 
motion  to  postpone  action  on  this  section  for  the  present  by  adding 
to  the  motion  that  the  Committee  of  the  Whole  recommends  that  the 
section  be  re-referred  to  the  committee  lor  further  consideration. 

Mr.  ALTER.  Mr.  Chainnan:  I  think  that  would  be  just  as  well 
and  I  accept  that  amendment. 

On  the  question, 

Will  the  Committee  agree  to  the  motion  as  amended? 
It  was  agreed  to.  . 

ARTICLE  III,  SECTION  21. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  21  of  article  III  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows : 

Section  21.  The  general  assembly  may  enact  laws  i-equiring-  the  payment  by 
employers, .  or  employers  and  employes  jointly,  of  reasonable  compensation  for  in- 
juries to  employes  arising  in  the  course  of  their  employment,  and  for  occupational 
diseases  of  employes,  whether  or  not  such  injuries  or  diseases  result  in  death,  and 
regardless  of  fault  of  employer  or  employe,  and  fixing  the  basis  of  ascertainment 
of  such  compensation  and  the  maximum  and  minimum  limits  thereof ;  and  provid- 
ing special  or  general  remedies  for  the  collection  thereof ;  but  in  no  other  cases 
shall  the  general  assembly  limit  the  amount  to  be  recovered  for  injuries  resulting  in 
death,  or  for  injuries  to  persons  or  property,  and  in  case  of  death  from  such  in- 
juries, the  right  of  action  shall  survive,  and  the  general  assembly  shall  prescribe 
for  whose  benefit  such  actions  shall  be  prosecuted.  No  act  shall  prescribe  any 
limitations  of  time  within  which 'suits  may  be  brought  against  corporations  for  in- 
juries to  persons  or  property,  or  for  other  causes,  different  from  those  fixed  by 
general  laws  regulating  actions  against  natural  persons,  and  such  acts  now  existing 
are  avoided.    (Amendment  of  November  2,  1915.) 

On  the  question. 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.    Mr.  Chairman :    I  move  that  the  report  of  Commit- 
tee No.  1  on  section  21  of  article  III  of  the  Constitution  be  adopted. 
Mr.  STACKPOLE.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 
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ARTICLE  III,  SECTION  22. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  22  of  article  III  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  be  eliminated  and  that  the  subse- 
quent sections  shall  be  renumbered  accordingly. 

The  Secretar}'  read  the  section  as  follows: 

Section  22.  No  act  of  the  general  assembly  sihall  authorize  the  investment  of 
trust  funds  by  executors,  administrators,  guardians  or  otlier  trustees  in  the  bonds 
01'  stock  of  any  private  corporation,  and  such  acts  now  existing  are  avoided  saving 
investments  heretofore  made. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.    Mr.  Chairman:  I  move  that  the  report  of  Commit- 
tee No.  1  on  section  22  of  article  III  of  the  Constitution  be  adopted. 
Mr.  CONNELLY.    Mr.  Chairman :    I  second  the  motion. 
On  the  question. 

Will  the  Committee  agree  to  the  motion? 

INVESTMENT  OF  TRUST  FUNDS. 

Mr.  REED.  Mr.  Chairman:  If  I  understand  the  action  of  the 
committee,  it  strikes  out  the  whole  of  section  22,  and  that  would 
permit  the  legislature  to  pass  special  acts  authorizing  the  invest- 
ment of  trust  funds  in  certain  corporations  securities  and  corporation 
stocks.    Am  I  right  about  that? 

Mr.  ALTER.  Mr.  Chairman:  Special  acts  referring  to  particular 
corporations  ? 

Mr.  REED.  Surely ;  you  said  special  or  general,  for  that  matter. 
Mr.  Chairman,  I  would  like  to  ask  the  gentleman  what  the  purpose 
of  that  was. 

Mr.  ALTER.  It  did  not  occur  to  the  committee,  Mr.  Chairman, 
that  the  legislature  might  have  power  to  enact  special  acts  with 
reference  to  investments,  and  if  it  should  appear,  upon  consideration, 
that  such  would  be  the  case,  of  course,  there  ought  to  be  proper 
auiendment  to  section  7  to  prevent  such  a  special  enactment. 

Mr.  REED.  What  you  do  mean  by  this  is  that  the  legislature  can 
pass  general  laws  authorizing  investments  by  trustees  in  stocks  or 
bonds? 

Mr.  ALTER.    Yes,  sir. 

Mr.  REED.  Then,  Mr.  Chairman,  I  seriously  protest  against  such 
an  amendment  as  that.  Of  course,  anybody  who  has  anything  to  do 
with  trusts  or  trust  companies  knows  that  there  is  a  great  deal  of 
difficulty  in  makiug  safe  investments  under  the  i^resent  laws,  and 
there  should  be  some  broadening  of  the  powers  of  trustees,  or  at  least 
a  lightening  of  their  responsibilities  when  they  are  asked  to  make 
investments  in  corporation  bonds  for  the  purpose  of  getting  some 
income  for  their  estates  or  tritsts ;  but  never  should  this  Constitu- 
tion permit  the  investment  by  a  trustee  in  the  stock  of  any  corpora- 
tion, and  the  right  to  invest  in  bonds  should  be  guarded  in  some 
way,  either  by  the  authority  or  supervision  of  the  court  or  govern- 
mental department  that  has  control  of  the  trust  supervision  of  it, 
or  in  some  other  way  that  may  occur  to  the  Committee.  I  believe 
that  trustees  ought  to  be  allowed  to  invest  in  bonds  of  solvent  co;i"- 
porations,  and  yet  there  is  a  good  deal  of  danger.    I  know  of  some 
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investments  that  have  been  made  by  some  of  the  very  shrewdest  in- 
vestors in  corporation  bonds  which  they  and  everybody  else  thongiit 
perfectly  safe,  and  which  today  would  not  sell  for  fifty  cents  on  the 
dollar.  I  do  not  know  how  yon  are  going  to  guard  against  that 
altogether,  but  certainly  no  trustee  ought  to  be  allowed  to  invest  in 
any  corporation  stock  whatever. 

Mr.  CARSON.  Mr.  Chairman:  I  would  like  to  ask  Judge  Reed 
whether  in  his  experience,  in  stating  the  difficulties  under  which 
trustees  labor  in  making  investments,  he  considers  that  it  is  a  very 
frequent  feature  of  carefully  drawn  wills  to  confer  powers  on  the 
trustees  to  invest  in  safe,  sound  and  substantial  securities,  without 
confining  them  strictly  to  what  is  known  in  the  law  as  legal  invest- 
ments, and  with  the  further  claiise  that  in  case  of  loss  the  trustees 
shall  not  be  held  responsible  except  for  gross  or  willful  negligence. 
That  is  a  very  frequent  provision  in  our  wills  in  Philadelphia  ;  in  fact 
it  is  very  rare  to  laave  such  a  clause  omitted. 

Mr.  REED.    And  that  has  even  penetrated  to  Pittsburgh. 

Mr.  CARSON.  Mr.  Chairman:  Yes,  sir.  How  far  that  gives 
trustees  complete  elbow  room  in  Pittsburgh,  I  do  not  know ;  but  it 
is  considered  to  go  in,  a  very  convenient  as  well  as  practicable  direc- 
tion, so  that  the  trustees  are  not  brought  to  the  bar  of  the  orphans' 
court  asking  for  power.  The  power  is  already  conferred  by  the  tes- 
tator who,  having  confidence  in  the  integrity  and  good  judgment  of 
the  trustees  nominated  in  the  will,  equips  them  with  those  special 
powers.  If  those  powers  are  lacking  and  there  are  funds  which 
would  have  to  be  held  for  the  benefit  of  somebody  under  disabilitv, 
like  a  married  woman  or  a  spendthrift  for  whose  protection  the  trust 
was  created,  why  then  the  sanction  of  the  court  is  expressly  invited. 

Mr.  REED,  It  would  include  married  women,  spendthrifts  and 
lunatics? 

Mr.  CARSON.  It  is  not  my  personal  inclusion.  It  is  hundreds  of 
years  old  historically. 

Mr.  REED.  Of  course,  that  is  true  as  to  carefully  drawn  wills; 
but  there  are  thousands  of  wills  in  this  state,  as  everybody  knows, 
and  trusts  in  which  that  provision  does  not  exist.  Trust  companies 
have  hundreds  of  those  trusts  where  they  have  no  power  except  to 
buy  first  mortgage,  municipal  and  government  bonds.  I  say  there 
ought  to  be  some  broadening  of  the  provision,  and  my  whole  idea 
was  not  to  buy  stocks,  and  I  do  not  understand  my  friend  to  ap- 
prove of  that. 

Mr.  CARSON.    No,  sir ;  I  do  not. 

Mr.  ALTER.  Mr.  Chairman:  It  certainly  was  not  the  thought  of 
the  committee  to  encourage  unrestricted  investment ;  and  yet  the  com- 
mittee had  no  hesitation  in  agreeing  that  this  section  should  be  elimi- 
nated. It  seemed  to  us  that  the  question  is  one  to  be  cared  for  by  the 
legislature  and  the  courts.  The  legislature  has  been  quite  conserva- 
tive and  it  has  never  gone  as  far  as  it  might  have  gone  under  this 
constitutional  provision.  Prior  to  1917  I  think  legal  investments,  as 
prescribed  by  act  of  assembly,  were  limited  to  bonds  of  the  United 
States  and  bonds  of  this  commonwealth  or  of  any  municipality  of 
tliis  commonwealth  and  mortgages  or  ground  rents  within  this  com- 
monwealth. The  commission  which  drafted  the  decedents'  estate 
code  of  1917  was  applied  to  by  various  trust  companies  to  broaden 
the  iield  of  lawful  investment  because  trust  companies  were  handi- 
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capped  in  their  efforts  to  keep  their  trust  funds  invested,  and  the 
commission  of  1017  recommended,  and  it  was  approved  by  the  legis- 
lature, that  fiduciaries  be  permitted  also  to  invest  in  bonds  of  other 
states  and  bonds  of  the  cities  or  counties  of  other  states  and  in  real 
estate  in  Pennsylvania  other  than  ground  rents,  provided  the  orphans' 
court,  upon  application,  should  first  approve  of  such  investments,  and 
that  is  the  state  of  the  law  ut  the  present  time.  Now,  in  view  of  that 
care  which  the  legislature  has  continued  to  exercise,  it  seemed  to  us 
that  the  legislature  and  the  courts  could  surely  be  trusted  to  dis- 
criminate and  see  to  it  that  fiduciaries  were  not  permitted  to  make 
reckless  invesments ;  and  yet  there  were  so  many  cases  of  private  cor- 
porations whose  bonds  you  and  I  would  much  rather  have  than  the 
bonds  perhaps  of  some  of  the  states  of  this  Union;  and  over  and 
above  all  that,  it  seemed  clear  to  us,  and  to  my  mind,  that  a  provision 
like  this  ought  to  be,  if  anywhere,  in  an  act  of  assembly,  but  it  has  no 
place  in  the  Constitution. 

Mr.  KEED.  Mr.  Chairman:  Prior  to  the  Constitution  of  1873 
there  were  a  number  of  special  acts  passed  authorizing  investment  in 
certain  bonds  and  stocks  of  certain  corporations.  My  friend  says 
I  did  not  make  any  motion.  I  would  move  that  section  22  be  amended 
by  saying,  "No  act  of  the  general  assembly  shall  authorize  the  invest- 
ment of  trust  funds  by  executors,  administrators,  guardians  or  other 
trustees  in  the  stock  of  any  private  corporation,  and  such  acts  now 
existing  are  avoided  saving  investments  heretofore  made." 

The  CHAIRMAN.  That  would  strike  out  the  words  "in  the  bonds 
or?" 

Mr.  REED.   Yes,  sir;  the  words  "in  the  bonds  or." 

MOTION  TO  RE-REFER  SECTION  22  OF  ARTICLE  III. 

Mr.  FISHER.  Mr.  Chairman:  I  would  then  move  that  the  Com- 
mittee of  the  Whole  recommends  that  the  section  with  the  amend- 
ment suggested  by  Judge  Reed  be  referred  back  to  the  committee 
for  further  consideration. 

Mr.  REED.  Mr.  Chairman :  May  I  add  to  that  motion  this :  "That 
no  special  acts  be  passed  authorizing  the  investment  by  trustees  in 
the  bonds  of  any  corporation?" 

Mr.  SULZBERGER.  Mr.  Chairman :  I  think  the  committee  might 
also  inquire  into  the  question  whether  they  think  there  will  be  any 
scarcity  of  United  States  bonds  within  the  next  twenty-five  or  thirty 
years. 

Mr.  FISHER.  Mr.  Chairman:  I  renew  my  motion  that  the  Com- 
mittee of  the  Whole  recommends  that  this  matter  be  referred  back 
to  the  committee  for  further  consideration  and  report  in  the  light  of 
the  amendment  suggested  by  Judge  Reed  and  the  suggestion  of 
Judge  Sulzberger. 

Mr.  REED.    Mr.  Chairman :    I  second  the  motion. 

The  motion  was  agreed  to. 

ARTICLE  III,  SECTION  23. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  23  of  article  III  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  stand  without  amendment. 
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The  Secretary  read  the  section  as  follows: 

Section  23.  The  power  to  change  the  venue  in  civil  and  criminal  cases  sliall  bw 
vested  in  the  courts,  to  be  exercised  in  such  manner  as  shall  be  provided  by  law. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.    Mr.  Chairman:  I  move  that  the  report  of  Committee 
No.  1  on  section  23  of  article  III  of  the  Constitution  be  adopted. 
Mr.  CONNELLY.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  III,  SECTION  24. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  24  of  article  III  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 

Section  24.  No  obligation  or  liability  of  any  i-ailroad  or  other  corporation,  held 
or  owned  by  the  commonwealth,  shall  ever  be  exchanged,  transferred,  remitted,  post- 
poned or  in  any  way  diminished  by  the  general  assembly,  nor  shall  such  liability 
or  obligation  be  released,  except  by  payment  thereof  into  the  State  Treasury. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.    Mr.  Chairman:    I  move  that  the  report  of  Commit- 
tee No.  1  on  section  24  of  article  III  of  the  Constitution  be  adopted. 
Mr.  PERRINE.    Mr.  Chairman :    I  second  the  motion. 
On  the  question, 

Will  the  Committee  agree  to  the  motion? 

CORPORATE  OBLIGATIONS  OWNED  BY  STATE. 

Mr.  CARSON.  May  I  ask  the  chairman  of  the  committee  whether 
the  committee  gave  consideration  to  the  words  "shall  ever  be  ex- 
changed?" Suppose  one  of  the  coi-porations  in  which  the  common- 
v,'ealth  owns  bonds  should  fall  into  the  hands  of  a  receiver  or  t»e  in 
the  hands  of  reorganization  trustees  and  such  a  plan  be  adopted,  after 
careful  consideration,  as  to  make  a  feasible  working  plan  for  the 
rehabilitation  of  the  corporation,  and  that  it  was  proposed,  as  part 
of  that  plan,  the  new  bonds  should  be  issued  to  the  t)ondholders,  with 
this  language,  that  these  obligations  should  not  be  exchanged,  it 
w"ould  put  the  commonwealth  in  a  position  of  disability,  so  far  as 
acting  with  the  other  bondholders  is  concerned,  and  perhaps  prevent, 
hy  an  absolute  bar,  the  successful  reorganization  of  the  corporation 
which  had  fallen  into  trouble.  Some  of  the  old  railroad  and  canal 
companies,  at  the  time  when  the  policy  of  the  state  was  to  authorize 
investments  of  state  funds  in  promoting  enterprises  like  canal  and 
railroads — some  of  those  bonds  may  still  be  outstanding ;  I  do  not 
know.  I  know  there  has  been  a  matter  which  came  before  our  courts 
for  consideration  regarding  the  bonds  of  railroads  and  the  Pennsyl- 
vania canal  a  very  short  time  ago.  If  the  commonwealth  finds  it- 
self in  possession  of  a  large  block  of  bonds  with  the  re-awakening,  so 
to  speak,  of  inter-  or  intra-state  commerce  so  as  to  bring  canals  once 
more  to  the  front  as  a  convenient  means  of  transportation,  the  fact 
that  the  old  bonds  cannot  be  exchanged  would  seem  to  me,  perhaps  to 
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block  a  successful  reorganization  of  the  moribund  company.  Now, 
whether  the  committee  has  considei'ed  that  or  not,  I  do  not  know.  I 
ask  for  information. 

Mr.  ALTER.  Mr.  Chairman :  The  committee  did  not  consider  any 
suggestion  such  as  that  mentioned  by  Mr.  Carson.  As  I  recall,  it 
was  stated  to  the  committee  by  the  Attorney  General  that  the  reason 
lor  having  this  section  in  the  Constitution  probably  had  ceased,  as  the 
slate  did  not  hold  any  such  obligations,  and  probably  never  would 
again ;  and  the  only  reason  the  committee  did  not  strike  the  section 
out  was  that  we  did  not  see  that  it  would  do  any  harm  to  leave  it 
in.    That  is  about  all  the  consideration  that  was  given  to  that  section. 

Mr.  CARSON.  Mr.  Chairman:  That  is  a  different  point  of  view; 
that  is  a  fact  easily  ascertained.  If,  in  point  of  fact,  the  state  owns 
no  such  securities  as  would  be  menaced  by  that  word  "exchange," 
then,  of  course,  what  I  said  has  no  application.  I  am  not  aware  of 
v/hat  the  state's  holdings  are.  It  did  occur  to  me,  in  reading  in 
regard  to  the  matter  of  exchange,  that  there  might  be  difficulties 
which  it  would  be  well  to  guard  against  or  avoid  as  the  basis  for  its 
occasion. 

Mr.  PEPPER.  Mr.  Chairman:  I  observe  that  in  section  12  of 
article  IX  there  is  so  stringent  a  limitation  upon  investments  into 
which  state  funds  can  be  put  that  it  seems  to  me  eminently  probable 
as  a  matter  of  fact,  that  tlie  state  owns  no  such  bonds  as  those  Mr. 
Carson  has  referred  to.  The  section  in  question  provides  that  in  deal- 
ing with  the  subject  of  sinking  fund  and  surplus  revenues  of  the 
state — 

Mr.  CARSON.    I  realize  that,  Mr.  Pepper. 

Mr.  PEPPER.  Mr.  Chairman:  Section  12  of  article  IX  contains 
the  words  "shall  never  be  invested  in  or  loaned  upon  the  security  of 
anything,  excej^t  the  bonds  of  the  United  States  or  of  this  state." 
So  I  suggest — 

Mr.  CARSON.  Mr.  Chairman:  My  thought  was  not  regarding  in- 
vestments since  the  date  of  the  Constitution  of  1873,  but  bonds  re- 
lating to  canals  and  railroads  at  the  time  when  it  was  the  fixed  policy 
of  the  state  to  promote  internal  improvements  to  the  utmost  limits. 

The  CHAIRMAN.  The  Chair's  information  is— I  think  that  can  be 
verified,  and  the  Chair,  if  the  committee  desires,  will  verify  it — 
that  the  state  has  no  investments  of  that  kind.  This  section  of  the 
Constitution  was  passed,  so  the  Chair  is  informed  as  a  matter  of  his- 
tory, in  order  to  guarantee  that  the  state  would  'be  paid  in  cash  for 
the  investments  of  the  kinds  it  had  made  tliat  Mr.  Carson  speaks  of, 
all  of  which  have  been  liquidated.  The  Secretary  can  verify  the  fact, 
if  the  Committee  desires,  that  the  state  has  no  investments  of  the 
kind  that  would  be  interfered  with  under  the  thought  that  Mr.  Carson 
has  expressed. 

Mr.  CARSON.    That  is  a  satisfactory  answer  to  my  question.  I 
niade  no  motion ;  I  simply  inquired  into  the  facts. 
On  the  question  recurring. 
Will  the  Committee  agree  to  the  motion? 

Mr.  SULZBERGER.  Mr.  Chairman:  That  is  what  I  am  a  little 
in  doubt  about,  that,  in  view  of  the  provisions  to  which  the  gentleman 
from  Philadelphia,  Mr.  Pepper,  has  called  attention  prohibiting  any 
investments  except  in  United  States  bonds — whether  this  is  of  any  use 
and  whether  it  may  not  be  twisted  to  be  harmful  as  being  a  sort  of 
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implied  power  to  invest  in  something  else,  as  somebody  will  contend, 
if  he  wants  the  state  to  take  a  million  of  his  new  enterprise ;  whether 
iv  would  not  better  toe  eliminated. 

The  CHAIRMAN.  I  was  on  the  committee,  and  that  was  the 
thought  of  the  committee,  the  second  thought. 

MOTION  TO  RE-REFER  SECTION  24  OF  ARTICLE  III. 

Mr.  REED.  Mr.  Chairman:  I  move  that  the  Committee  of  the 
Whole  recommends  that  it  be  referred  back  to  the  sub-committee  for 
further  information. 

Mr.  FISHER.    Mr.  Chairman:    I  second  the  motion. 

The  motion  was  agreed  to. 

ARTICLE  III,  SECTION  25. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  25  of  Article  III  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  25.  When  the  general  assembly  shall  be  convened  in  special  session,  the 
legislation  at  such  special  session  shall  be  limited  to  the  subjects  designated  either 
in  the  proclamation  of  the  Governor  calling  such  session,  or  in  communications 
made  by  the  Governor  thereto. 

On  the  question, 

Will  the  Committee  adopt  the  report  ? 

Mr.  ALTER.    Mr.  Chairman:    I  m;ove  that  the  report  of  Commit- 
tee No.  1  on  section  25  of  article  III  of  the  Constitution  be  adopted. 
Mr.  THORPE.    Mr.  Chairman:    I  second  the  motion. 
On  the  question. 

Will  the  Committee  agree  to  the  motion? 

LEGISLATION  DURING  SPECIAL  SESSION. 

Mr.  GORDON.  Mr.  Chairman:  I  do  not  say  that  I  would  oppose 
this  amendment;  but  its  eifect  might  as  well  be  stated  to  the  Com- 
mittee. The  policy  of  the  people  in  adopting  the  Constitution  of  1874 
was  to  limit  the  sessions  of  the  legislature  to  two  years,  and  that 
was  upon  the  belief  then  current  that  there  was  too  much  legislation 
and  that  there  should  be  a  hiatus,  in  the  law-making  power  of  at 
least  two  years ;  but  the  Governor  was  given  the  power,  in  cases  of 
emergency,  to  convene  the  legislature,  but  he  must  state  in  his 
proclamation  the  particular  subject-matter  as  to  which  he  desires 
their  particular  and  special  action  in  special  session.  That  is  the 
existing  law  and  it  meets  all  the  requirements,  it  seems  to  me,  of  the 
occasion.  The  effect  of  this  amendment  is  to  allow  the  Governor  to 
convene  the  legislature  at  any  time  in  special  session,  specifying  the 
purpose  of  the  special  session,  and  then  after  the  legislature  is  in 
session  to  submit  to  it  and  make  valid  thereafter  any  future  legisla- 
tion and  any  additional  legislation  on  any  subject  which  he  may 
specify.  Is  that  not  a  negation  of  the  fundamental  idea  of  biennial 
sessions  and  is  it  not  more  prudent  to  confine  a  special  session  to 
the  particular  matter  limited  in  the  call?  Is  not  the  door  left  open 
really  for  as  frequent  sessions  as  the  Governor  sees  tit  to  call  upon  an 
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uulimited  number  of  subjects  to  be  disclosed  from  time  to  time  by 
periodic  communications  to  the  special  session? 

Mr.  FISHER.  Mr.  Chairman:  Judge  Gordon's  interpretation  of 
the  amendment,  I  think,  is  correct.  We  all  recall  the  special  session 
that  was  convened  under  Governor  Pennypacker,  and  I  think  the  sub- 
committee had  in  mind  that  incident.  The  tirst  call  specified  the  sub- 
jects of  legislation.  Afterwards  the  Governor,  by  subsequent  procla- 
mation, specified  other  subjects  of  legislation.  Those  subsequent 
subjects  were  acted  upon  by  the  special  session.  You  all  recall  that 
there  was  a  great  deal  of  public  discussion  at  the  time.  'Now,  this 
section  should  be  clarified  so  as  to  limit  the  legislative  action  to  the 
subjects  specified  in  the  original  call,  or  it  should  be  amended  clearly 
to  i)ermit  the  Governor  to  specify  subjects  of  legislation  in  supple- 
mental proclamations. 

Mr.  REED.  Mr.  Chairman:  Is  it  not  a  fact  that  the  courts  have 
passed  on  that? 

Mr.  FISHER.  Mr.  Chairman:  I  do  not  know.  I  do  not  believe 
the  courts  have  ever  passed  upon  it. 

Mr.  CARSON.  Mr.  Chairman:  I  do  not  think  it  was  ever  chal- 
lenged, and  Senator  Fisher's  recollection  is  correct  that  there  was 
a  special  call  and  certain  subjects  definitely  stated  in  the  call.  At 
the  same  time  other  pressing  matters  came  up,  the  creation  of  Gixjater 
Pittsburgh  and  the  necessity  for  some  immediate  revision  of  our 
election  laws,  and  matters  of  that  sort,  redistricting  of  the  state, 
which  had  been  attempted  to  be  made  in  vain,  and  public  opinion  was 
so  strongly  behind  the  thought  of  the  Governor  that  action  ought  to 
be  taken  without  further  postponement  that  he  did  add,  in  the  way  of 
proclamation,  not  in  the  way  of  communication  to  the  legislature, 
but  as  a  sort  of  supplemental  extension  of  his  proclamation.  As  far 
as  I  am  aware,  the  constitutionality  of  that  supllemental  proclama- 
tion was  never  challenged. 

Mr.  GORDON.  Mr.  Chairman:  May  I  ask  the  gentleman  whether 
those  supplemental  proclamations  were  not  equivalent  to  added  calls 
to  special  session? 

Mr.  CARSON.    Mr.  Chairman:    Yes,  sir;  I  think  so. 

Mr.  GORDON.  Mr.  Chairman:  That  is  very  different.  Of  course, 
any  Governor  can  do  that  without  this  change. 

Mr.  CARSON.  Mr.  Chairman:  I  am  entirely  disposed  to  agree 
with  the  position  stated  by  Judge  Gordon  that  if  you  permit  the 
Governor,  after  the  legislature  has  been  convened  in  special  session, 
to  add  such  communications  as  he  may  daily  send  them,  you  may, 
Tinder  the  guise  of  a  special  session,  get  into  a  general  legislative  pro- 
gram.   I  think  that  Judge  Reed  is  right  in  that.  _ 

Mr.  GORDON.  Mr.  Chairman:  I  move  to  amend  the  report  of  the 
committee  by  substituting  the  section  as  it  now  stands  in  the  Con- 
stitution. 

Mr.  FOX.    Mr.  Chairman :    I  second  the  motion.  - 
The  motion  was  agreed  to. 

ARTICLE  III,  SECTION  26. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  26  of  article  III  of  the  Constitution,  the  report  of  Com- 
mittee No.  1  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows : 
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Section  26.  Every  order,  resolution  or  vote,  to  which  the  concurrence  of  both 
Houses  may  be  necessary,  except  on  the  question  of  adjournment,  shall  be  presented 
to  the  Governor  and  before  it  shall  take  effect  be  approved  by  him,  or  being  dis- 
approved, shall  be  repassed  by  two-thirds  of  both  Houses,  according  to  the  rules  and 
limitations  prescribed  in  case  of  a  bill. 

On  the  question, 

Will  the  Committee  adopt  the  report  ? 

Mr.  ALTER.    Mr.  Chairman:    I  move  that  the  report  of  Com- 
mittee No.  1  on  section  26  of  article  III  of  the  Constitution  be 
adopted- 
Mr.  CONNELTjY.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

.  ARTICLE  III,  SECTION  27. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  27  of  article  III  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  be  eliminated  and  the  subsequent 
sections  renumbered  accordingly. 

The  Secretary  read  the  section  as  follows: 

Section  27.  No  state  office  shall  be  continued  or  created  for  the  inspection  or 
measuring  of  any  merchandise,  manufacture  or  commodity,  but  any  county  or  muni- 
cipality may  appoint  such  officers  when  authorized  by  law. 

On  the  question. 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.    Mr.  Chairman:   I  move  that  the  report  of  Committee 
No.  1  on  section  27  of  article  III  of  the  Constitution  be  adopted. 
Mr.  FISHER.    Mr.  Chairman:    I  second  the  motion. 
On  the  question, 

Will  the  Committee  agree  to  the  motion? 

STATE  INSPECTION  OF  MERCHANDISE  PROHIBITED. 

Mr.  CARSON.  Mr.  Chairman:  May  I  ask  the  Chair  whether  the 
existing  section  has  been  found,  in  the  practice  of  the  Attorney  Gen- 
eral's department,  to  create  embarrassment  in  the  matter  of  dairy 
and  food  inspection? 

The  CHAIRMAN.  It  does.  The  present  section  creates  great  em- 
barrassment in  carrying  out  proper  inspection  laws  that  the  state 
should  have. 

Mr.  CARSON.  Mr.  Chairman:  That  was  my  experience,  and  I 
think  the  report  of  the  committee  should  be  adopted.  We  found  it 
very  difficult,  indeed,  to  work  under  it  as  it  is. 

The  CHAIRMAN.  Every  ingenuity  is  required  to  draft  acts  of 
assembly  which  do  not  come  in  conflict  with  that  provision. 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  motion?  .  . 

It  was  agreed  to. 

ARTICLE  III,  SECTION  28. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  28  of  article  III  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 
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Section  28.  No  law  changing  tlie  location  of  the  capital  of  the  state  shall  be  valid 
until  the  same  shall  liave  been  submitted  to  the  qualified  electors  of  the  common- 
wealth at  a  general  election  and  ratified  and  approved  by  them. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.    Mr.  Chairman:   I  move  that  the  report  of  Committee 
ISto.  1  on  section  28  of  article  III  of  the  Constitntion  be  adopted. 
Mr.  PEERINE.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  III,  SECTIONS  29.  30,  31,  32  AND  33. 

Mr.  FOX.  Mr.  Chairman:  It  occurs  to  me  that  all  of  the  following 
sections  29,  30,  31,  32  and  33  are  unobjectionable,  and  perhaps  we  can 
save  time  by  passing  them  all  together. 

The  CHAIRMAN.  The  next  sections  in  order  .for  consideration 
are  sections  29,  30,  31,  32  and  33  of  article  III  of  the  Constitution, 
the  report  of  Committee  No.  1  being  that  these  sections  shall  stand 
v/ithout  amendment. 

The  Secretary  read  the  sections  as  follows: 

Section  29.  A  member  of  the  general  assembly  who  shall  solicit,  demand  or 
receive,  or  consent  to  receive,  directly  or  indirectly,  for  himself  or  for  another,  from 
any  company,  corporation  or  person,  any  money,  office,  appointment,  employment, 
testimonial,  reward,  thing  of  value  or  enjoyment,  or  of  personal  advantage,  or 
pi'omise  thereof,  for  his  vote  or  official  influence,  or  for  withholding  the  same,  or 
with  an  understanding,  expressed  or  implied,  that  his  vote  or  oflicial  action  shall 
be  in  any  way  influenced  thereby,  or  Avho  shall  solicit  or  demand  any  such  money 
or  other  advantage,  matter  or  thing  aforesaid  for  another,  as  the  consideration  of 
his  vote  or  official  influence,  or  for  withholding  the  same,  or  shall  give  or  withhold 
his  vote  or  influence  in  consideration  of  payment  or  promise  of  such  money,  advant- 
age, matter  or  thing  to  another,  shall  be  held  guilty  of  bribery  within  the  meaning 
of  this  Constitution,  and  shall  incur  the  disabilities  provided  thereby  for  said 
offense,  and  such  additional  punishment  as  is  or  shall  be  provided  by  law. 

Section  .30.  Any  person  who  shall,  directly  or  indirectly,  offer,  give  or  promise, 
any  money,  or  thing  of  value,  testimonial,  privilege,  or  personal  advantage,  to  any 
executive  or  judicial  officer,  or  member  of  the  general  assembly,  to  influence  him  in 
the  performance  of  any  of  his  public  or  official  duties,  shall  be  guilty  of  bribery  and 
be  punished  in  such  manner  as  shall  be  provided  by  law. 

Section  .31.  Tlie  offense  of  corrupt  solicitation  of  members  of  the  general  as- 
sembly or  of  public  officers  of  the  state  or  of  any  municipal  division  thereof,  and  any 
occupation  or  practice  of  solicitation  of  such  members  or  officers  to  influence  their  of- 
ficial action,  shall  be  defined  by  law  and  shall  be  punished  by  fine  and  imprisonment. 

Section  82.  Any  person  may  be  compelled  to  testify  in  any  lawful  investigation  or 
judicial  proceeding  against  any  person  who  may  be  charged  with  having  committed 
the  offense  of  bribery  or  corrujit  solicitation,  or  practices  of  solicitation,  and  shall 
]iot  be  permitted  to  withhold  his  testimony  upon  the  ground  that  it  may  criminate 
himself  or  subject  him  to  public  infamy ;  but  such  testimony  shall  not  afterwards 
be  used  ag'ainst  him  in  any  judicial  proceeding,  except  for  perjury  in  giving  such 
testimony,  and  any  person  convicted  of  either  of  the  offenses  aforesaid  shall,  ^  as 
part  of  the  punishment  therefor,  bo  disqualified  from  holding  any  office  or  position 
of  honor,  trust  or  profit  in  this  commonwealth. 

Section  3.3.  A  member  who  has  a  personal  or  private  interest  in  any  measure 
oi-  bill  proposed  or  pending  before  the  general  assembly  shall  disclose  the  fact  to  the 
House  of  which  he  is  a  member,  and  shall  not  vote  thereon. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  FOX.  Mr.  Chairman :  1  move  that  the  report  of  the  Commit- 
tee on  these  sections  be  adopted. 

Mr.  ALTER.    Mr.  Chairman:    I  second  the  motion. 

On  the  question,  , 

Will  the  Committee  agree  to  the  motion? 

The  CHAIRMAN.  Before  putting  the  question  the  Chair  will 
wait  until  the  members  of  the  Committee  have  had  an  opportunity  to 
look  at  all  the  section's. 
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The  Chair  understands  that  the  members^  of  the  Committee  have 
familiarized  themselves  by  reading  the  sections  now  under  considera- 
tion and  the  motion,  therefore,  will  be  put. 

Mr.  FISHER.  Mr.  Chairman :  It  is  understood,  of  course,  that  the 
numbers  of  these  sections  have  been  changed  by  the  report  of  the 
committee. 

The  CHAIRMAX.    It  is  so  understood. 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  motion? 

It  was  agreed  to. 

ARTICLE  HI,  PROPOSED  NEW  SECTION. 

The  CHAIRMAN.  The  report  of  Committee  No.  1  contains  the. 
further  recommendation  that  article  III  should  be  further  amended 
by  adding  thereto  the  follo^\■ing  section  as  the  last  section  and  num- 
bered according  to  the  foregoing  eliminations. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  (New).  The  legislature  shall  have  power  to  classify  counties,  cities,  bor- 
oughs, school  districts  and  townships  according  to  population,  and  all  laws  passed 
relating  to  such  classes  shall  be  deemed  general  legislation  within  the  meaning  of 
this  Constitution,  but  counties,  cities  and  school  districts  shall  not  be  divided  into 
more  than  seven  clasess,  and  boroughs  and  townships  into  more  than  five  classes. 

On  the  question. 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.  Mr.  Chairman:  I  move  that  the  report  of  Commit- 
tee No.  1  as  to  this  proposed  section  be  adopted. 

Mr.  FISHER.   Mr.  Chairman:    I  second  the  motion. 
On  the  question. 

Will  the  Committee  agree  to  the  motion? 

CLASSIFICATION. 

Mr.  PEPPER.  Mr.  Chairman:  May  I  ask  the  chairman  of  Com- 
mittee No.  1  whether  there  is  any  possibility  that  the  second  clause 
of  this  proposed  amendment  might  be  mischievous,  as  it  is  here 
expressed,  ''and  all  laws  passed  relating  to  such  classes  shall  be 
deemed  general  legislation  within  the  meaning  of  this  Constitution?'' 
I  take  it  that  the  purpose  of  the  committee  is  to  provide  that  general 
laws  may  be  passed  and  that  laws  shall  not  be  deemed  to  be  special 
legislation  if  they  have  regard  to  the  classification  that  is  here  estab- 
lished ;  but  there  might  be  vicious  special  legislation,  although  the 
law  was  one  passed  in  relation  to  these  classes  ;  in  other  words,  the 
mere  fact  that  the  law  relates  to  such  classes  as  are  specified  does 
not  of  itself,  it  seems  to  me,  prevent  it  from  being  possibly  a  vicious 
piece  of  special  legislation.  On  the  other  hand,  it  is  highly  important 
that  a  law  Avhich  is  general  should  be  so  held  and  not  regarded  as 
special  because  it  conforms  to  these  classifi.cations.  I  just  wanted  to 
ask  whether  the  language  as  here  specified  is  not  too  broad,  "and  all 
laws  passed  relating  to  such  classes  shall  be  deemed  general  legisla- 
tion within  the  meaning  of  this  Constitution." 

Mr.  ALTER.  Mr.  Chairman:  My  own  personal  thought  is  that 
there  is  probably  some  danger  in  that  language,  as  Mr.  Pepper  sug- 
gests. The  classification  must  be  permitted  for  certain  reasons  which 
are  perfectly  obvious;  and  yet  there  might  be  legislation  passed  to 
apply  to  only  one  class  of  cities,  which  legislation,  in  its  nature, 
would  not  be  such  as  would  be  appropriate  to  apply  to  one  class  and 
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not  to  others.  My  own  personal  feeling,  Mr.  Chairman,  is  that  the 
section  would  be  quite  appropriate  to  the  purpose  the  committee 
had  in  mind  if  the  clause  to  which  Mr.  Pepper  has  called  attention 
were  amended. 

Mr.  SULZBERGER.  Mr.  Chairman:  In  addition  to  the  sugges- 
tion of  Mr.  Pepper,  the  committee,  I  think,  might  consider  what  is  a 
class.   An  ingenious  legislature  might  think  of  a  class  as  one. 

MOTION  TO  RE  REFER  NEW  SECTION  OF  ARTICLE  III. 

Mr.  PEPPER.  Mr.  Chairman:  My  understanding,  sir,  is  that  the 
motion  I  am  now  abou^  to  make  is  agreeable  to  the  chairman  of 
Committee  No.  1,  and  with  that  understanding  I  move  that  the  Com- 
mittee of  the  Whole  recommends  that  the  section  under  consideration 
be  referred  back  to  Committee  No.  1  for  further  consideration  and 
report. 

Mr.  SULZBERGER.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

The  CHAIRMAN.  That  completes  the  consideration  of  the  report 
of  Committee  No.  1  as  to  article  III,  and  the  next  business  before 
the  Committee  is  the  consideration  of  the  report  of  Committee  No.  1 
as  to  article  IV. 

ARTICLE  IV,  SECTION  1. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  1  of  article  IV  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  1.  The  executive  department  of  this  commonwealth  shall  consist  of  a 
Governor,  Lieutenant"  Governor,  Secretary  of  the  Commonwealth,  Attorney  General, 
Auditor  General,  State  Treasurer,  Secretary  of  Internal  Affairs,  Superintendent  of 
Public  Instruction,  and  the  heads  of  such  state  departments  as  may  exist  from 
time  to  time  by  lepslative  enactment. 

On  the  question. 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.    Mr.  Chairman:    I  move  that  the  report  of  Commit- 
tee No.  1  on  section  1  of  article  IV  of  the  Constitution  be  adopted. 
Mr.  FISHER.   Mr.  Chairman :  I  second  the  motion. 
On  the  question, 

Will  the  Committee  agree  to  the  motion  ? 

EXECUTIVE  DEPARTMENT. 

Mr.  REED.  Mr.  Chairman:  I  again  arise  for  instruction.  Is 
the  Public  Service  Commission  part  of  the  executive  department? 

The  CHAIRMAN.  It  is  administrative  and  has  been  held  by  the 
court  to  be  an  administrative  tribunal. 

Mr.  REED.  Mr.  Chairman:  What  department  does  it  belong  to? 
The  reason  I  ask  is  that  you  say  there  "and  the  heads  of  such  state 
departments  as  may  exist  from  time  to  timefby  legislative  enactment." 
If  the  Public  Service  Commission  is  a  part  of  the  executive  depart- 
ment then,  I  suppose,  only  the  chairman  of  the  Public  Service  Com- 
mission would  come  in  under  that  division  and  not  the  full  commis- 
sion.   I  am  asking  for  instruction. 
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The  CHAIRMAN.  That  would  be  the  Chair's  understanding.  The 
Chair  will  state  what  in  his  understanding  as  to  the  history  of  this 
particular  section.  I  do  not  say  this  is  right,  but  our  information 
was  that  at  the  time  of  the  adoption  of  the  Constitution  of  1874,  really 
the  only  department  of  state  which  was  recognized  as  being  a  separ- 
ate department  was  the  department  of  education,  which  was  put  in 
as  a  constitutional  department  and  the  head  as  a  constitutional  of- 
licer.  None  of  the  other  heads  of  departments  were  recognized  as  con- 
stitutional ofncers  becaiise  they  were  not  enumerated  in  the  Con- 
stitution. 

Mr.  CAESON.  Mr.  Chairman :  The  suggestion  of  the  committee 
as  expressed  in  this  additional  language  would  make  these  various 
heads  of  departments,  as  established  by  the  legislature,  constitu- 
tional officers  so  as  to  imbed  them  in  the  Constitution,  and  thereby 
casting  the  whole  state  government  into  an  unchangeable  mold  except 
by  further  amendment.  If  so,  you  might  get  your  framework  into 
such  a  rigid  form  that,  Avithout  an  idea  of  some  sort  of  legislative 
modification,  the  officers  might  claim,  under  the  language,  that  they, 
as  constitutional  officers,  could  not  be  gotten  rid  of,  could  not  be 
interfered  with. 

The  CHAIRMAN.    That  is  Avorthy  of  consideration. 

Mr.  ALTER.  Mr.  Chairman :  The  committee  had  that  thought  in 
mind.  It  was  first  suggested  in  the  committee  that  instead  of  adding 
here  by  name  the  departments  whicli  have  been  created  since  the 
present  Constitution — because  others  may  be  created  hereafter  by 
acts  of  assembly — that  Ave  add  to  the  language  of  the  present  Consti- 
tution such  state  departments  as  have  been  or  may  hereafter  be 
created  by  legislation  ;  and  it  at  once  occurred  to  us  that  thereupon 
the  ones  which  now  have  been  created,  and  others  whicli  may  be 
created  hereafter,  from  the  time  of  their  creation,  would  be  imbedded, 
so  to  speak,  in  the  Constitution,  and  could  not  thereafter  be  inter- 
fered with.  Therefore,  Are  adopted  this  language,  feeling  that  it 
Avould  be  applicable  to  such  state  departtnents  as  may  exist  from  time 
to  time  hj  legislative  enactment ;  and  Ave  thought,  under  the  lan- 
guage, the  legislature  would  have  power  to  create  and  to  abolish, 
and  it  would  be  only  while  the  office  existed  under  legislative  enact- 
ment that  it  would  be  recognized  under  this  section  of  the  Constitu- 
tion. 

Mr.  GORDON.  Mr.  Chairman :  I  think  that  is  in  accordance  with 
the  Constitution  in  other  respects.  The  judiciary  department  is  es- 
tablished and  it  is  stated  what  shall  be  the  jurisdiction  of  the  courts 
of  common  pleas  and  other  courts,  and  that  they  constitiite  the  judi- 
ciary department  of  the  government,  and  such  other  courts  as  may 
from  time  to  time  be  established  by  law.  Now,  there  have  been  other 
courts  established  by  laAv,  but  they  do  not  become  constitutional 
courts  and  may  be  abolished  by  the  poAver  that  created  them.  We 
have  had  that  under  consideration  in  our  own  committee,  Mr.  Attor- 
ney General. 

Mr.  CARSON.  Mr.  Chairman:  Yes,  as  to  the  judiciary  depart- 
ment ;  but  run  your  eye  through  Smull's  Handbook  and  consider  what 
a  long  list  of  state  officers,  heads  of  departments,  you  are  reading 
into  this — mines,  agriculture,  schools,  forestry,  railroads,  and  so  on. 
You  might  go  on  indefinitely  and  you  get  a  long  chain  of  officers 
standing  on  the  dignified  position,  "We  are  constitutional  officers  and 
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we  cannot  be  touched;"  and  in  regard  even  to  some  oi  these  high 
offices  which  are  named  in  the  old  Constitution  it  is  a  very  difficult 
thing  to  enforce  a  ministerial  duty  even  when  you  resort  to  manda- 
mus, the  otticer  taking  the  position  that  he  is  a  constitutional  ofiflcer 
and  is  not  subject  to  the  process  of  the  court,  that  he  is  not  a  mere 
ministerial  ofiflcer,  that  he  has  discretion  beyond  the  reach  of  judicial 
control ;  and  this  proved  to  iis  several  times  a  very  serious  embarrass- 
ment. I  do  not  know  how  it  is  at  present  in  the  Attoriiey  General's 
•    oflflce,  but  we  had  trouble. 

Mr.  FISHEK.  Mr.  Chairman:  It  seems  to  me  that  this  matter  is 
perfectly  clear.  Under  the  amendment  the  heads  of  departments  will 
be  creatures  of  the  legislature.  The  office  or  the  department  itself 
is  not  a  constitutional  creation,  but  is  simply  a  creature  of  legisla- 
tive enactment,  and  if  the  legislature  can  create  a  new  department, 
has  authority  to  do  so,  it  may  at  any  time  abolish  that  department, 
and,  of  course,  the  head  of  the  department  falls  with  it.  It  seems  to 
me — 

Mr.  REED.  Mr.  Chairman:  So  long  as  he  is  in  that  position  is 
he  a  constitutional  officer  and  subject — 

Mr.  FISHER.  Mr.  Chairman:  Yes.  There  is  a  very  good  reason 
for  specially  naming  the  head  of  the  department  of  education.  The 
thought  is  to  put  that  department  beyond  the  reach  of  political  con- 
trol, and  when  the  suj)erintendent  goes  in  he  is  fixed  for  four  years 
and  cannot  be  removed  except  for  cause;  but  this  prohibition,  this 
protection,  is  not  thrown  around  the  head  of  any  other  department, 
and,  with  all  due  respect  to  Mr.  Caison,  it  seems  to  me  that  we  are 
perfectly  safe  in  adopting  the  clause  as  it  comes  from  the  committee. 

On  the  question  recurring. 

Will  the  Committee  agree  to  the  motion? 

It  was  agreed  to.  • 

ARTICLE  IV,  SECTION  2. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  2  of  article  IV  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows : 

Section  2.  Tlie  supreme  executive  power  shall  be  vested  in  the  Goveruor,  who 
shall  take  care  that  the  laws  be  faithfully  executed  ;  he  shall  be  chosen  on  the  day 
of  the  general  election,  by  the  qualified  electors  of  the  commonwealth,  at  the  places 
where  they  shall  vote  for  representati\'es.  The  returns  of  every  election  for  Gov- 
ernor shall  be  sealed  up  and  transmitted  to  the  seat  of  government,  directed  to  the 
president  of  the  Senate,  who  shall  open  and  publish  them  in  the  presence  of  the 
members  of  both  Houses  of  the  general  assembly.  The  person  having  the  highest 
number  of  votes  shall  be  Governor,  but  if  two  or  more  be  equal  and  highest  in  votes, 
one  of  them  shall  be  chosen  Governor  by  the  joint  vote  of  the  members  of  both 
Houses.  Contested  elections  shall  be  determined  by  a  committee,  to  be  selected  from 
both  Houses  of  the  general  assembly,  and  foiined  and  regulated  in  such  manner  as 
shall  be  directed  by  law. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.   Mr.  Chairman:   I  move  that  the  report  of  Committee 
No.  1  on  section  2  of  article  IV  of  the  Constitution  be  adopted. 
Mr.  CONNELLY.   Mr.  Chairman :   I  second  the  motion. 
The  motion  was  agreed  to. 
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ARTICLE  lY,  SECTION  3. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  3  of  article  IV  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  be  amended. 

The  Seci'etary  read  the  proposed  section  as  follows: 

Section  3.  The  Governor  shall  hold  his  office  during  four  years  from  the  third 
Tuesday  in  January  next  ensuing  his  election. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

GOVERNOR'S  TERM. 

Mr.  REED.  Mr.  Chairman:  Ma^^  I  ask  the  chairman  of  Committee 
No.  1  what  the  purpose  was  in  striking  out  the  rest  of  the  provisions 
of  the  present  section? 

Mr.  ALTER.  Mr.  Chairman:  The  purpose  of  the  committee  was  to 
bring  before  the  Commission  the  question  of  whether  it  would  be 
well  to  pei'mit  the  Governor  to  be  eligible  to  succeed  himself.  The 
provision  which  prevents  his  being  elected  to  succeed  himself  is  found 
for  the  tirst  time  in  the  Constitution  of  1873.  There  was  no  provision 
on  the  subject  in  the  Constitution  of  1776.  The  Constitution  of  1790 
l^rovided  that  the  Governor's  term  of  office  should  be  three  years 
and  that  he  should  not  hold  office  more  than  nine  years  in  any  period 
of  twelve  years.  The  Constitution  of  1S3S  provided  that  his  term 
should  be  three  years  and  that  he  should  not  hold  the  office  more 
than  six  jears  in  any  period  of  nine  years.  Then  comes  the  Con- 
stitution of  1873  and  provides  that  the  term  of  office  shall  be  four 
years  and  that  he  should  not  be  eligible  to  succeed  himself.  A  very 
decided  majority  of  the  states  of  the  Union  permit  the  Governor  to 
be  elected  to  succeed  himself.  I  know  that  is  not  a  specially  strong 
argument  because  quite  a  number  of  states  are  hardly  to  be  taken  as 
guides;  but  even  the  states  which  have  the  long  term  of  four  years, 
the  majority  of  those  states,  permit  the  Governor  to  be  elected  to 
succeed  himself.  Our  neighbor  on  the  east,  New  Jersey,  permits 
him  to  be  re-elected;  likewise  our  neighbor  on  the  north,  New  York; 
and  our  neighbor  on  the  west,  Ohio.  I  do  not  know  as  to  our  neigh- 
bors on  the  south.  I  have  not  looked  as  to  them.  It  seems  to  me 
that  tljis  provision  in  the  Constitution  of  1873  is  in  harmony  with 
that  indication  of  distrust  and  jealons-y  of  public  officials  which  is 
met  with  at  various  places  in  the  Constitution  of  1873,  and  which, 
personally,  I  do  not  feel  to  be  commendable. 

It  has  been  suggested  that  if  the  Governor  is  permitted  to  suc- 
ceed himself,  he  may  be  tempted  to  try  to  erect  a  political  machine, 
a  political  organization.  I  do  not  think  that  is  anything  which  need 
give  us  any  serious  apprehension.  We  liave  had  political  organiza- 
tions in  Pennsylvania  and  our  liberties  still  survive,  and  we  still  con- 
sider ourselves  the  leading  state  in  the  Union  ;  and  especially  now  that 
the  nominations  of  the  different  parties  for  the  offices  to  be  tilled  are 
not  made  by  delegates,  so  that  there  is  not  now,  as  there  was  at  the 
time  of  the  adoption  of  the  Constitution  of  1873,  the  opportunity  to 
manipulate  delegates  through  the  appointees  of  the  executive.  Now, 
the  nominations  come  direct  from  the  hearts  of  the  people,  pure  and 
uncontaminated  and  untrammeled.  Why  then  should  we  say  that 
if  the  people  desire  to  renominate  and  re-elect  the  man  whom  they 
have  tried  and  tested,  and  whose  work  they  approve,  they  should  not 
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have  the  right  to  do  so  ?  We  say  by  this  provision  in  the  Constitution 
that  the  man  -whom  they  have  tested  and  whom  they  Ivnow  something 
about,  and  therefore  desire  to  have  for  their  Governor,  is  the  one 
man  in  the  state  whom  they  shall  not  have. 

These  are  some  of  the  thoughts  that  have  suggested  themseievs  to 
mj  mind  as  one  of  the  committee,  and  some  of  the  things  which  were 
mentioned  in  the  discussions  of  the  committee,  and  all  of  which  we 
submit  for  the  consideration  of  the  Commission. 

Mr.  SULZBEKGEK.  Mr.  Chairman:  1  would  like  to  ask  the 
gentleman  whether  the  committee  considered  (hat  the  logical  step  to 
effect  this  purpose  was  to  abandon  the  position  of  all  the  old  Consti- 
tutions and  to  remove  all  restrictions  so  that  the  Governor  may  not' 
only  succeed  himself  once,  but  may — T  think  soriie  of  the  gentlemen  in 
the  first  United  States  convention  intimated  that  the  President  may 
go  on  forever  and  make  a  king  of  himself.  There  is  absoluteh^  no 
limitation  in  your  amendment,  is  there? 

Mr.  ALTER.  Mr.  Chairman:  ]S^o,  sir.  The  committee,  I  think,  felt 
that  the  suggestion  to  come  from  them  to  the  Commission  shouhl  be 
a  suggestion  as  to  a  change  in  the  general  policy.  As  to  whether 
specific,  general,  detailed  provisions  might  wisely  be  applied  in  lieu 
of  those  now  in  existence  would  be  a  matter  for  further  consideration 
after  we  had  ascertained  tliat  the  Commission  would  consider  it  de- 
sirable to  make  any  change  whatever  and  depart  from  the  present 
rigid  provision. 

Mr.  GORDON.  Mr.  Chairman:  1  move  to  amend  the  report  of 
Committee  No.  1  b}^  providing  that  section  3  of  article  IV  remain 
as  it  ivS  at  present  without  amendment. 

Mr.  PINCHOT.    Mr.  Chairman:    I  second  the  motion. 

On  the  question, 

Will  the  Committee  agree  to  the  motion  ? 

Mr.  GORDON.  Mr.  Chairman:  As  pointed  out  by  Mr.  Alter,  the 
first  Constitution  put  a  limitation  upon  gubernatorial  succession  and 
provided  that  the  Governor  should  not  continue  in  office  moi'e  than 
nine  years  out  of  twelve  years.  The  next  Constitutiu  provided  that 
he  should  not  hold  the  office  for  more  than  six  years  out  of  nine 
years.  The  term  was  three  years  at  that  time.  The  Constitution 
ander  which  we  are  acting  proceeded  further,  a  second  step  in  the 
limitation,  by  increasing  the  term  to  four  years,  and  providing  that 
the  Governor  sliould  not  be  eligible  for  re-election  to  the  next  suc- 
ceeding term.  In  doing  that,  the  only  limitation  put  upon  the  exe- 
cutive was  the  next  succeeding  term.  The  executive  may  hold  office 
for  twelve  years,  or  sixteen  years,  or  twenty  years :  but  he  cannot 
hold  office  one  term  after  another.  That  is  all  that  the  present  Con- 
stitution limits  and  in  doing  that  it  put  the  reai  and  right  limitation 
upon  the  executive.  Tt  was  intended  that  the  executive  should  not 
have  it  in  his  power,  h\  tlie  exercise  of  his  patronage  or  any  other 
potent  official  influence,  to  reelect  himself,  and  it  left  him,  there- 
fore, so  far  as  any  future  honors  in  the  executive  office  are  concerned, 
to  the  next  succeeding  term  beyond  the  second  term,  where  all  the 
reflected  glories  of  his  executive  administi'ation  might  then  perform 
their  due  and  proper  work. 

But,  Mr.  Chairman,  the  tendency  of  the  age  is  decidedly  against 
allov.'ing  the  executive  officers,  with  large  patronage,  to  hold  the  of- 
fice for  a  succeeding  term.  Mr.  Alter  says  that  our  neighboring  states, 
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some  of  tliem,  allow  that.  I  would  suggest  to  him  that  all  of  them  have 
briefer  terms  than  ours.  ISIew  Jersey,  I  thiuk,  is  two  years.  New 
York  has  less  than  four  3-ears;  I  think  that  also  is  two  years.  But 
we  made  it  four  years,  and  put  this  limitation  upon  it. 

Now,  may  it  please  the  Chair,  when  the  charter  for  Philadelphia, 
the  Bullitt  bill,  was  enacted,  the  term  of  the  mayor  Avas  increased, 
and  his  powers  and  patronage  vastly  increased ;  but  there  was  imme- 
diately a  limitation  put  upon  that  office,  that  he  should  not  be  eligible 
to  re-election.  The  last  legislature  passed  a  new  charter  for  Phila- 
delphia, continuing  the  mayor's  term  at  four  years,  and  gave  him 
additional  pationage,  but  contained  the  provision  that  he  should  not 
be  eligible  for  re-election  to  the  next  term. 

And  in  national  affairs  that  is  also  the  trend  of  public  thought. 
There  is  no  limitation  in  the  Constitution  of  the  United  States  upon 
the  power  of  the  President  to  succeed  himself  as  often  as  he  may 
succeed  in  having  himself  re-elected ;  but  the  people  and  parties  put 
the  limitation  upon  it  in  public  sentiment,  and  limited  it  to  two  terms. 
But  the  sentiment  of  the  country  has  so  advanced  that  the  disposi- 
tion is  to  increase  the  term  of  that  executive  and  limit  the  presidency 
to  one  term;  and  it  is  a  fact  that  one  of  the  great  parties  of  the 
countiy,  that  shall  be  nameless  at  present,  in  1912  enacted  in  its 
platform  a  clause  pledging  that  party,  and  tlie  candidates  v>'ho  should 
stand  upon  that  platform,  to  the  enactment  of  legislation  limiting 
the  presidential  term  to  one,  and  on  that  platform — 

Mr.  ALTER.  Mr.  Chairman:   May  T  interrogate  the  gentleman? 

The  CHATEMAX.  Will  the  gentleman  from  Phiiadelpliia,  Mi: 
Gordon,  permit  himself  to  be  interrogated? 

Mr.  GORDON.   Mr.  Chairman:    I  will. 

Mr.  ALTER.  Mr.  Chairman:  I  would  like  to  suggest  to  the  gentle- 
man that  it  be  provided  in  this  section  that  this  limitation  shall  have 
the  same  force  and  effect  as  the  similar  limitation  in  the  platform  re- 
ferred to  by  him. 

Mr.  GORDON.  Mr.  Chairman:  He  has  not  heard  the  history  of 
that  platform.  I  say,  on  that  ])latforni,  a  President  was  elected,  and 
a  House  of  Representatives  and  Senate  in  accord  v/ith  that  political 
party.  That  President  was  elected,  but  from  the  day  of  his  election 
until  now,  nothing  has  been  heard  of  that  platform.  The  President 
never  recommended  legislation  to  the  Congress  on  that  subject,  and 
the  Congress  has  never  offered  any  legislation.  This  is  the  more 
remarkable  since  the  preceding  Congress  had  a  bill  before  it  limiting 
the  presidency  to  one  term.  I  do  not  think  I  disclose  any  political 
secrets  when  I  say  that  the  basis  of  that  act  of  Congress  was  to 
prevent  a  certain  clistinguished  and  vahiable  puljlic  citizen,  who  was 
once  a  President,  from  again  being  a  candidate  for  president.  That 
was  adopted  and  passed  one  House,  but  by  the  expiration  of  Congress 
it  fell.  But  the  Republican  party  and  the  Democratic  party,  and  I 
think  all  the  parties,  stand  pledged  to  the  idea  that  the  executive, 
with  great  public  p'atronage,  should  not  be  a.  candidate  for  the  nest 
succeeding  term,  and  T  think  that  is  founded  on  good  sense. 

Mr.  friend,  Mr.  Alter,  speaks  about  being  distrustful  of  public  of- 
ficials. It  is  not  being  distrustful  of  public  otncials,  but  it  is  a  recog- 
nition of  the  common  weakness  of  humanity.  No  man  who  has  execu- 
tive power  in  a  great  state  or  great  nation  ever  voluntarily  relin- 
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quished  it  at  the  end  of  one  term.  Even  the  Fathei'  of  his  Country 
remained  two  terms  in  office,  but  he  then  voluntarilj^  relinquished  it. 

There  is  nothing  in  the  executive  office  of  the  state  which  requires 
peculiar  endowment.  No  technical  endowment  is  required.  The  Gov- 
ernor should  be  a  man  of  broad  vision  and  a  statesman,  and  he  should 
fairly  represent  the  social,  political  and  economic  aspects,  if  you 
choose,  of  the  people  who  elected  him  at  the  time ;  and  he  should  ad- 
vise the  legislature  from  time  to  time.  But  there  is  no  peculiar  en- 
dowment needed  in  the  executive,  nothing  that  is  not  required  of  an 
honest  official  anywhere ;  hence,  the  practice  of  four  years  in  one  term 
accounts  for  nothing ;  and,  if  precedent  and  experience  are  to  be  con- 
sidered, I  have  not  observed  anywhere  in  the  state,  in  the  remotest 
county  newspaper  or  in  the  smallest  county  meeting  up  to  the  greatest, 
expression  of  public  opinion  at  any  time,  any  j^earning  desire  to  re- 
elect auy  Governor  after  the  expiration  of  his  first  term. 

I,  therefore,  sincerely  trust  that  this  innovation,  which  is  without 
reason  or  public  demand,  shall  not  be  incorporated  in  the  law. 

Mr.  FOX.  Mr.  Chairman:  I  want  to  refresh  the  recollection  of 
my  friend,  Judge  Gordon,  that  for  forty-five  years  we  have  been  acting 
under  this  Constitution  and  the  only  instance  in  which  the  people 
have  exercised  their  privilege  of  re-electing  a  Governor  for  the  in- 
tervening term  was  the  election  of  Governor  Pattison ;  and  it  seems 
to  me  that  that  is  the  answer  to  the  suggestion  of  Committee  No.  1, 
that  if  we  do  discover  a  man  whom  the  people  want  returned  to  the 
office  of  Governor,  they  can  do  it  after  one  term. 

I  have  no  fear  that  the  (jrovernor  will  build  up  a  machine,  as  has 
been  suggested  by  Mr.  Alter,  so  as  to  control  the  election ;  but  I  am 
iji  hearty  accord  with  Judge  Gordon  in  the  idea  that  it  will  con- 
tribute to  the  success  of  a  Governor's  administration  if  he  is  conscious 
of  the  fact  that  that  is  his  only  term  for  the  present.  I  think  that 
inevitably  a  mau  who  sees  ahead  of  him  the  possibility  of  another 
term  might  be  influenced,  and  I  think  that  is  the  real  danger  of  pro- 
viding that  he  may  succeed  himself  immediately. 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  motion? 

It  was  agreed  to. 

ARTICLE  IV,  SECTIONS  4,  5,  6  AND  7. 

The  CHAIRMAN.  Tlie  next  sections  in  order  for  consideration  are 
sections  4,  5,  6  and  7  of  article  IV  of  tbe  Constitution,  the  report  of 
Conmiittee  No.  1  being  that  these  sections  shall  stand  without  amend- 
ment. Does  the  Committee  desire  that  these  four  sections  shall  be 
submitted  for  action  en  bloc  or  that  they  shall  be  separately  con- 
sidered ? 

Mr.  PEPPER.  Mr.  Chairman :  I  move  that  the  question  be  put 
upon  the  four  sections  en  bloc. 

Mr.  CONNELLY.   Mr.  Chairman:    I  second  the  motion. 

The  motion  was  agreed  to. 

The  Secretary  read  the  sections  as  follows: 

Section  4.  A  I;ifutenant  Governor  shall  be  chosen  at  the  same  time,  in  the 
same  manner,  for  the  same  term,  and  subject  to  tlie  same  provisions  as  the  Governor; 
he  shall  be  px-esident  of  the  Senate,  but  shall  have  no  vote  unless  they  be  equally 
divided. 

Section  5.  No  person  shall  be  eligible  to  the  office  of  Governor  or  Lieutenant 
Governor  except  a  citizen  of  the  United  States,  who  shall  have  attained  the  age  of 
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thirty  years,  and  have  been  seven  years  next  preceding  bis  election  an  inhabitant  of 
the  state,  unless  he  shall  have  been  absent  on  the  public  business  of  the  United 
States  or  of  this  state. 

Section  6.  No  member  of  Congress  or  person  holding  any  office  under  the  United 
States  or  this  state  sliall  exorcise  the  office  of  Governor  or  Lieutenant  Governor. 

Section  7.  The  Governor  shall  be  commander-in-chief  of  the  army  and  navy  of  the 
commonwealth,  and  of  the  militia,  except  when  they  shall  be  called  into  the  actual 
service  of  the  United  States. 

On  the  questiou, 

Vvlll  the  Committee  adopt  the  report? 

The  CHAIEMAN.  The  Chair  will  delay  putting  the  question  on 
the  adoption  of  these  sections  until  the  members  have  a  little  oppor- 
tunitj'  to  read  them. 

Mr.  ALTER.  Mr.  Chairamn :  I  move  that  the  report  of  Committee 
'No.  1  on  sections  4,  5,  6  and  7  of  article  IV  of  the  Constitution  be 
adopted. 

Mr.  PEPPER.   Mr.  Chairman :   I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  IV,  SECTION  8. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  8  of  article  IV  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  be  amended. 

The  Secretaiy  read  the  proposed  section  as  follov/s: 

Section  8.  The  Governor  shall  nominate  and,  by  and  with  the  advice  and  con- 
sent f'f  a  majority  of  all  the  members  of  the  Senate,  appoint  a  Secretary  of  the 
Commonwealth  and  an  Attorney  General  during  pleasure,  a  Superintendent  of 
Public  Instruction  for  four  years,  and  such  other  officers  of  the  commonwealth  as 
be  is  or  may  be  authorized  by  the  Constitution  or  by  law  to  appoint. 

In  offices  to  which  he  may  appoint,  the  Governor  shall  have  power  to  fill  all 
vacancies  that  may  occur  during  the  recess  of  the  Senate  or  within  tei^  days  brfore 
final  adjournment,  by  granting  commissions  which  shall  expire  at  'the  end  of  their 
next  session,  but  before  final  adjournment  of  such  session  he  shall  nominate  some 
one  for  the  full  or  unexpired  term  as  the  case  may  require  ;  failure  of  the  Governor 
to  so  nominate  shall  be  equivalent  to  a  rejection  of  any  person  commissioned  during 
such  session  or  the  recess  following  the  final  adjournment  of  the  same.  He  shall 
have  power  to  fill  any  vacancy  that  may  occur  during  the  recess  of  the  Senate  or 
Yiithin  ten  days  before  final  adjournment  in  the  office  of  the  Auditor  General,  State 
Treasurer,  Secretary  of  Internal  Affairs,  in  a  judicial  office,  or  in  any  other  elective 
office  which  be  is  or  may  be  authorized  to  fill. 

If  a  vacancy  occurs  during  a  session  of  the  Senate  in  an  appointive  or  elective 
office,  except  within  ten  days  befoi-e  final  adjournment,  the  Governor  shall  not 
appoint,  as  in  the  case  of  a  recess  vacancy,  but  shall  nominate  to  the  Senate  before 
final  adjournment  a  proper  person  to  fill  said  vacancy  ;  failure  of  the  Governor  to 
so  nominate  shall  be  equivalent  to  a  rejection  of  any  person  commissioned  during 
such  session  or  the  recess  following  the  final  adjournment  thereof.  In  the  case  of 
a  recess  or  session  vacancy  in  an  elective  office  a  person  shall  be  chosen  to  said  office 
on  the  next  election  day  appropriate  to  such  office  according  to  the  provisions  of  this 
Constitution,  unless  the  vacancy  shall  occur  within  two  calendar  months  immediately 
preceding  such  election  day,  in  which  case  the  election  for  said  office  shall  be  held 
on  the  second  succeeding  election  day  appropriate  to  such  office. 

No  person  nominated  for  an  office  of  4rust  or  profit  under  the  government  of 
this  state,  who  fails  to  receive  confirmation  before  recess,  shall  be  eligible  to  appoint- 
ment to  such  office  during  such  recess.  In  acting  on  executive  nominations,  the 
Senate  shall  sit  with  open  doors,  and,  in  confirming  or  rejecting  nominations  of  the 
Governor,  the  vote  shall  be  taken  by  yeas  and  nays  and  shall  be  entered  on  the 
Journal. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

SECRETARY  OP  INTERNAL  AFFAIRS. 

Mr.  PEPPER.  Mr.  Chairman:  May  I  ask  for  information?  What 
reason  is  there,  if  any,  why  the  appointive  officers  in  the  executive 
department  should  not  include  the  Secretaiy  of  Internal  Affairs?  1 
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ask  the  question  with  profound  ignorance  of  the  practical  workings 
of  the  relationship  between  the  department  of  Internal  Affairs  and 
the  rest  of  the  executive  department.  I  can  understand  the  various 
sound  reasons  that  there  may  be  for  requiring  the  popular  election 
of  iiscal  officers  of  the  commonwealth,  the  State  Treasurer  and  the 
Auditor  General,  who  are  responsible  for  the  people's  money;  but 
v.'hat  I  meant  to  raise  was  the  question  whether  there  was  any 
sound  administrative  reason  why  a  Secretary  of  Internal  Aff'airs 
should  stand  upon  a  difl'erent  footing  from  the  others  who  are  speci- 
fied here  as  api^ointees  of  the  Governor. 

Mr.  ALTER.  Mr.  Chairman:  Of  course,  the  gentleman's  question 
does  not  go  to  the  propi'iety  of  this  amendment.  It  would  go  rather 
to  that  part  of  tiie  Constitution  which  provides  that  the  Secretary  of 
Internal  Affairs  shall  be  elected.  This,  i^elating  to  conffrmation,  deals 
with  the  offices  as  we  find  them. 

Mr.  PEPPER.  Mr.  Chairman:  I  entirely  understand,  sir,  that  it 
would  be  necessary  to  deal  with  the  question  I  raise,  if  it  was  to  be 
dealth  with,  when  we  come  to  that  part  of  the  Constitution  vt'hich  i)ro- 
vides  for  the  election  of  the  Secretarj^  of  Internal  Affairs. 

Mr.  ALTER.    Mr.  (^hairraan:    Yes,  sir. 

Mr.  PEPPER.  Mr.  Chairman:  But,  if  it  would  be  assumed  that 
he  was  not  to  be  elected,  but  appointed,  would  his  name  not  be  added 
in  this  section  to  the  list  of  those  whom  the  Governor  is  to  appoint? 
It  not,  my  question  is  entirely  out  of  order.  My  thought  vras  that  if 
the  Secretary  of  Internal  Affairs  is  to  be  appointed,  then  the  Governor 
siiall  nominate  and  appoint  a  Secretary  of  the  Commonwealth  and  an 
Attorney  General  during  pleasure,  a  Superintendent  of  Public  In- 
struction for  four  years,  and  then  a  Secretary  of  Internal  Aff'airs  for 
such  term  as  might  be  specified. 

Mr.  ALTER.  Mr.  Chairman:  Yes,  sir.  1  beg  the  gentleman's 
pardon.    1  was  looking  at  a  ditlerent  part  of  this  proposed  section. 

As  to  what  the  public  reason  is  why  the  Secretary  of  Internal 
Affairs  should  be  elected  instead  of  appointed,  I  would  say  to  the 
Couimittee  that  I  do  not  know.  I  do  not  know  the  history  of  the 
fixing  of  this  office  as  one  to  be  filled  by  election,  and  do  not  know 
Vidiat  reason  was  in  mind  when  that  was  so  provided. 

Mr.  CARSON.  Mr.  Chairman:  I  do  not  know  that  I  can  supply  a 
complete  answer  to  the  inquii'y  in  the  mind  of  the  gentleman  from 
Allegheny,  Mr.  Alter.  Speaking  out  of  the  knowledge  that  I  ac- 
ipiired  of  the  operations  of  the  state  departments  during  the  time  I 
was  Attorney  General,  I  agree  entirely  with  Mr.  Pepper  and  I  can 
see  nothing  in  the  character  of  the  duties  imposed  upon  the  Secretary 
of  Internal  Affairs  to  make  it  necessary  to  elect  him.  He  is  not  a 
fiscal  officer.  In  the  early  days,  following  the  adoption  of  this  Con- 
stitution of  1873,  he  did  exercise  some  very  material  control  over  the 
railroads  of  the  state,  and  made  reports  to  the  legislature  with 
regard  to  the  conditions  of  the  railroads.  If  the  Commission  will 
open  the  Debates  of  the  Constitutional  Convention  of  1873,  on  the 
railroad  articles,  you  will  find  that  it  was  intended  to  lay  a  pretty 
strong  controlling  hand  on  those  coi'porations,  and  that,  therefore, 
in  control  there  should  be  some  officer  elected  by  popular  vote  to 
exercise  that  function.  But  little  by  little  those  supervisory  powers 
and  controlling  powers  on  the  part  of  the  Secretary  of  Internal 
Affairs  shrank  and  dwindled  away  until  now  he  has  nothing  whatever 
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to  do  with  the  railroads  except  in  the  most  perfunctory  manner.  He 
sits  as  a  member  of  the  Board  of  Pardons.  One  of  his  colleagues  is 
the  Secretary  of  the  Commonwealth,  who  is  an  appointive  officer  bv 
t!ie  Governor,  part  of  the  Governor's  cabinet,  so  to  speak,  and  not  a 
constitutional  officer.  The  Attorney  General  sits  there  as  an  ai^- 
pointee  of  the  (lovernor.  But  the  Secretary  of  Internal  Affairs,  with 
tliis  dwindled  jurisdiction,  ranks  as  a  constitutional  officer  with  the 
presiding  officer  of  the  Board  of  Pardons,  the  Lieutenant  Governor 
of  the  state. 

The  Secretary  of  Internal  Affairs  is  also  a  member  of  what  is 
called  th^  Board  of  Property,  whose  chief  function  is  to  pass  judicial 
judgment,  not  fiscal  judgment  or  to  handle  any  funds  at  all  in  behalf 
of  the  state,  but  to  pronounce,  with  the  aid  of  the  Attorney  General 
and  Secretary  of  the  Commonwealth,  on  the  subject  of  titles  when 
claims  are  made  that  there  have  been  islands  forming  in  some  of  the 
rivers,  like  the  tributaries- of  the  Susquehanna,  by  flood  or  accessio)i, 
or  where,  up  in  the  mountain  counties,  there  have  been  overlapping 
surveys  of  land  which  were  never  closed  and  where  sometimes, 
through  imperfection  of  surveys  in  the  coal  district,  the  surveys  lie 
like  drifts  of  snow,  one  on  top  of  the  other,  and  the  allegation  is  made 
in  the  application  to  the  Board  of  Property  that  the  petitioner  de- 
sires to  acquire  the  title  of  the  commonwealth.  A  caveat  is  generally 
filed  by  somebody  Avho  says,  "That  is  a  part  of  my  farm,  that  is 
within  my  boundary  line,"  and  that  Board  of  Property  sits  really  as 
a  court  practically  to  determine  the  boundary  lines,  but  it  has  no 
funds  at  all.  Why  should  the  people  have  to  elect  an  officer  of  that 
kind  for  the  discharge  of  a  function  v.iiich  is  purely  judicial? 

Now,  at  times,  the  Secretary  of  Internal  Affairs  has  been  directed 
by  act  of  assembly  to  act  as  purchasing  officer  of  the  state.  When 
the  Dairy  and  Food  Commission  and  the  other  commissions  charged 
with  the  enforcement  of  laws  relating  to  weights  and  measures  found 
the  commonwealth  unequipped  with  a  standard  set  of  scales  and 
measures,  an  act  of  assembly  made  it  the  duty  of  the  Secretary  of 
Internal  Affairs  to  buy  a  standard  set  of  scales  and  measures  so  that 
the  test  of  milk  and  the  weight  of  beans,  and  so  on,  and  articles  of 
food  of  that  kind,  could  be  determined  by  some  fixed  standard  of 
law.  But  the  Secretary  of  Internal  Affairs,  being  a  constitutional 
officer,  declared  that  he  should  not  be  put  in  the  somewhat  subordi- 
nate position  of  a  mere  purchasing  agent  of  a  thing  like  that,  and 
refused  to  perform  the  duty,  and  it  was  necessary  to  issue  a  writ  of 
mandamus  in  oi'der  to  point  out  his  duties  as  purely  ministerial. 

These  are  the  reasons  I  call  your  atf^ntion  to  this  office.  If  you 
put  the  officers  in  the  Constitution  they  allege  "We  are  elected  by'the 
people;  we  hold  our  office  by  a  title  quite  as  dignified  and  sacred  as 
the  Governor  liimself."  The  Attorney  General  who  mandamuses  him 
is  not  a  constitutional  officer,  but  a  mere  appointee  of  the  Governor, 
and  it  is  a  conflict  of  authority  difficult  to  control.  You  mav  say 
"the  courts  will  set  it  straight."  But  look  at  the  delays.  You  cnii 
not  get  efficient  execution  of  purely  ministerial  laws'  unless  your 
officers  are  in  sucli  a  position  that  they  can  be  commanded  at  "once 
to  do  their  duty;  and,  therefore,  I  agree  entirely  with  Mr.  Pepper 
that  the  office  of  Secretary  of  Internal  Affairs— not  from  the  char- 
acter of  the  individual  who  fills  it,  I  am  not  reflecting  on  the  char- 
acter of  the  man,  but  I  am  considering  the  nature  of  the'duties  to  be 
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performed — there  is  no  reason  why  he  should  be  on  a  ticket  to  go 
to  popular  election  throughout  the  st^ite  at  large  when  the  Governor 
can  appoint  such  a  person  to  perform  the  duties  that  I  have  described. 

Mr.  FISEIER.  Mr.  Chairman:  I  think  that  most  of  the  members 
o>'  this  Commission  will  recall  that  it  is  only  comparatively  lately 
that  the  legislature  Avas  impressed  with  the  thought  that  this  ofiflce 
vv-as  entirely  unnecessary,  and  that  an  amendment  was  proposed  to 
abolish  the  oflflce  of  Secretary  of  Internal  Affairs.  That  amendment 
went  to  the  people  and  was  defeated  and — 

Mr.  ALTER.  Mr.  Chairman:  AUoav  me  to  correct  the  gentleman 
or  refresh  his  recollection.  It  passed^  the  legislature  of  VJH  and 
then  it  came  up  in  the  legislature  of  1913,  but  Avas  not  passed. 

Mr.  FISHER.  Mr.  Chairman:  I  stand  corrected.  But  I  recall 
that  the  matter  was  before  the  legislature,  and  that  there  was  a 
sU'ong  feeling  at  that  time  that  the  oflice  might  as  Avell  be  abolished, 
without  the  public  suffering  any  very  serious  inconveniences;  that, 
in  the  change  of  the  administrative  offices  of  the  state,  other  agencies 
I'.ad  been  created  which  could  well  take  care  of  the  functions  that 
were  then  being -performed  by  the  Secretary  of  Internal  Affairs. 
However,  the  matter  Avas  passed  by  and  the  office  now  exists.  I  think 
evei'j^hing  that  has  been  said  here  Avith  respect  to  the  necessity  of 
electing  the  officer  is  entirely  appropriate.  There  is  no  reason  Avhy 
this  office  should  be  segregated  and  set  apart  for  popular  action, 
different  from  the  other  heads  of  departments,  and  I  belicA^e  that  if 
Mr.  Pepper  would  embody  his  thought  in  an  amendment  and  offer 
il  that  it  Avould  be  a  proper  subject  for  consideration,  and  that  when 
the  time  comes  to  consider  the  office  of  Secretary  of  Internal  Affairs 
then  the  Commission  can  pass  upon  whether  or  not  it  should  be  con- 
tinued as  an  elective  office. 

Mr.  PEPPER.  Mr.  Chairman:  I  should  like  to  ask  if  it  would  be 
agreeable  to  the  chairman  of  Committee  No.  1  if  this  section  were  re- 
ferred back  for  further  consideration,  in  the  light  of  this  debate. 

Mr.  ALTER.   Mr.  Chairman :   Yes,  sir. 

MOTION  TO  RE-REFER  SECTION  8  OF  ARTICLE  IV. 

Mr.  PEPPER.  Mr.  Chaij-man:  1  move  that  the  Committee  of  the 
Whole  recommends  that  this  section  be  referred  back  to  Committee 
No.  1  for  further  consideration  and  report  in  the  light  of  the  infor- 
mation that  has  been  elicited  in  the  course  of  the  debate  today. 

Mr.  REED.    Mr.  Chairman:    I  second  the  motion. 

The  motion  Avas  agreed  to. 

ARTICLE  IV,  SECTIONS  9,  10,  11,  12  AND  13. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  9  of  article  IV  of  the  Constitution,  the  report  of  Committee 
No.  1  as  to  section  9,  and  also  sections  10,  11,  12  and  13,  being  that 
these  sections  shall  stand  without  amendment.  Is  it  the  pleasure 
of  the  Committee  that  the  report  of  Committee  No.  1  shall  be  voted 
on,  as  to  these  sections,  en  bloc  or  that  they  shall  be  voted  on  sepa- 
rately ? 

SECRETARY  OF  INTERNAL  AFFAIRS. 
Mr.  CARSON.    Mr.  Chairman:    I  am  merely  going  to  call  atten- 
tion to  the  fact  that,  if  the  thought  that  Mr.  Pepper  had  in  mind 
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should  be  followed  out  by  the  committee,  of  eliminating  the  Secretary 
of  Internal  Affairs  from  the  offices  of  constitutional  position,  that 
t]]e  committee  should  also  take  into  consideration  the  make-up  of  the 
Board  of  Pardons,  because  he  is  here  read  into  oftice  as  a  member 
of  the  Board  of  Pardons. 

The  CHAIRMAN.    Then  I  think  we  better  take  up  the  considera- 
tion of  these  sections  separately. 

ARTICLE  IV,  SECTION  9. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  9  of  article  IV  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 

Section  9.  He  shall  have  power  to  remit  fines  and  forfeitures,  to  grant  reprieves, 
commutations  of  sentence  and  pardons,  except  in  cases  of  impeachment ;  but  no 
pardon  shall  be  granted,  nor  sentence  commuted,  'except  upon  the  recommendation 
in  writing  of  the  Lieutenant  Governor,  Secretary  of  the  Commonwealth,  Attorney 
General  and  Secretary  of  Internal  Affairs,  or  any  three  of  them,  after  full  hear-  - 
ing,  upon  due  public  notice  and  in  open  session,  and  such  recommendation,  with 
the  reasons  therefor  at  length,  shall  be  recorded  and  filed  in  the  ofiice  of  the  Secre- 
tary of  the  Commonwealth. 

On  the  question. 

Will  the  Committee  adopt  the  report? 

MOTION  TO  RE-REFER  SECTION  9  OF  ARTICLE  IV. 

Mr.  ALTER.  Mr.  Chairman:  I  move  that  the  Committee  of  the 
Whole  recommends  that  the  report  of  Committee  No.  1  on  section  9 
cf  article  IV  of  the  Constitution  be  referred  back  to  Committee  No. 
1  in  connection  with  the  preceding  section. 

Mr.  FISHER.    Mr.  Chairman:    I  second  the  motion. 

The  motion  was  agreed  to. 

ARTICLE  I^',  SECTION  10. 

The  CHAIRMAN:  The  next  section  in  order  for  consideration  is 
section  10  of  article  IV  of  the  Constitution,  the  report  of  Commit- 
tee No.  1  being  that  this  section  shall  stand  without  amendment. 

The  Secretary'  read  the  section  as  follows: 

Section  10.  He  may  require  infomiation  in  writing  from  the  officers  of  the 
executive  department,  upon  any  subject  relating  to  the  duties  of  their  respective 
offices. 

On  the  question. 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.   Mr.  Chairman:  I  move  that  the  report  of  Committee 
No.  1  on  section  10  of  article  IV  of  the  Constitution  be  adopted. 
Mr.  CONNELLY.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  IV,  SECTION  11. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  11  of  article  IV  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows : 
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Section  11.  He  shall,  from  time  to  time,  give  to  the  general  assembly  informa- 
tion of  the  state  of  the  commonwealth,  and  recommend  to  their  consideration  such 
measures  as  he  may  judge  expedient. 

On  the  question, 

AVill  the  Committee  adopt  the  report  ?  / 
Mr.  ALTER.    Mr.  Chairman:    I  move  that  the  report  of  Com- 
mittee No.  1  on  section  11  of  article  IV  of  the  Constitution  be  adopted. 
Mr.  FISHER.    Mr.  Chairman:    I  second  the  motion. 
On  the  question, 

Will  the  Committee  agree  to  the  motion? 

MOTION  TO  RE-REFER  SECTION  11  OF  ARTICLE  IV. 

Mr.  REED.  Mr.  Chairman  :  I  think  this  would  be  the  proper 
place  to  insert  that  the  Governor  should  submit  a  budget  to  the 
legislature.  I  have  no  amendment  to  suggest  because  I  do  not  knovv 
vhat  is  in  the  mind  of  the  committee  as  to  a  biidget,  and  therefore 
I  move  that  the  Committee  of  the  AVhole  recommends  that  this  sec- 
tion be  referred  back  to  Committee  No.  1  for  further  consideration, 
A\'itli  that  in  vieAV. 

Mr.  ALTER.    Mr.  Chairman:    1  second  the  motion.  ^ 

On  the  question, 

Will  the  Committee  agree  to  the  motion? 

Mr.  PINCHOT.  Mr.  Chairman:  Since  the  budget  is  one  of  the 
responsibilities  of  'the  Governor,  I  would  like  to  suggest  that  this 
clause  in  the  recent  Constitution  prepared  in  Nevv'  York  the  Con- 
stitutional Revision  Committee,  v/ith  reference  to  the  responsibility 
of  the  Governor,  including  the  matter  of  the  budget,  be  referred 
back  to  Mr.  Alter's  committee  for  further  consideration. 

The  CHAIRMAN.    In  connection  with  this  section,  Mr.  Pinchot? 

Mr.  PINCHOT.  JMr.  Chairman:  In  connection  with  this  section, 
because  no  one  of  them  can  well  be  considered  apart  from  the  othei". 

On  the  question  recurring. 

Will  tlie  Committee  agree  to  the  motion? 

It  was  agreed  to. 

Mr.  PINCHOT.  Mr.  Chairman:  May  I  ask  that  the  Secretary 
furnish  the  uiembers  of  the  committee  Avith  this  section,  or,  if  prac- 
ticable, the  complete  document  of  the  New  York  Constitution? 

The  CHAIRMAN.  Unless  tliere  is  objection,  the  Secretary  will  so 
understand  himself  to  be  instructed. 

ARTICLE  IV,  SECTION  12. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  12  of  article  IV  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  sliall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 

Section  12.  He  may,  on  extraordinary  occasions,  convene  the  general  assembly, 
and  in  case  of  disagreement  between  the  two  Houses  with  respect  to  the  time  of 
fuljournment,  adjourn  them  to  such  time  as  he  sliall  think  proper,  not  exceeding  four 
months.  He  shall  have  power  to  convene  the  Senate  in  extraordinary  session  by 
proclamation  for  the  transaction  of  executi\e  business. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.    Mr.  Chah-man:    I  move  that  the  report  of  Commit- 
tee No.  1  on  section  12  of  article  IV  of  the  Constitution  be  adopted. 
Mr.  CONNELLY.    Mr.  Chairman:    I  second  the  uiotion. 
The  motion  was  agreed  to. 
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ARTICLE  IV,  SECTION  13. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  13  of  article  IV  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shaU  stand  without  amendment^ 

The  Secretary  read  the  section  as  follows: 

Section  13.  In  case  of  llie  death,  conviction  on  impeachment,  failure  to  qualify, 
resignation,  or  other  disability  of  the  Governor,  the  powers,  duties  and  emoluments 
of  the  office,  for  the  remainder  of  the  term,  or  until  the  disability  be  removed,  shall 
devolve  upon  the  Lieutenant  Governor. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.  Mr.  Chairman:  I  move  that  the  report  of  Com- 
nuttee  No.  1  on  section  13  of  article  IV  of  the  Constitution  be 
adopted. 

Mr.  FISHER.    Mr.  Chairman :    I  second  the  motion. 

On  the  question,  > 

Will  the  Committee  agree  to  the  motion? 

Mr.  CARSON.  Mr.  Chairman :  Is  there  or  is  there  not  an  exten- 
sion of  the  list  of  officers  who  may  be  called  upon — 

Mr.  CHAIRMAN.    Yes,  sir;  in  the  next  section,  Mr.  Carson. 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  motion  ? 

It  M  as  agreed  to. 

ARTICLE  IV,  SECTION  11. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  14  of  article  IV  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  14.  In  case  of  a  vacancy  in  the  office  of  Lieutenant  Governor,  or  when 
the  Lieutenant  Governor  shall  be  impeached  by  the  House  of  Representatives,  or 
shall  be  unable  to  exercise  the  duties  of  his  office,  the  powers,  duties  and  emolument.s 
thereof  for  the  remainder  of  the  term,  or  until  the  disability  bo  remo\-ed,  shall  de- 
volve upon  the  president  pro  tempore  of  the  Senate ;  and  the  president  pro  tempore 
of  the  Senate  shall  in  like  manner  become  Governor  if  a  vacancy  or  disability 
shall  occur  in  the  office  of  Governor:  his  seat  as  senator  shail  become  vacant  when- 
ever he  shall  become  Governor,  and  shall  be  filled  by  election  as  any  other  vacancy 
in  the  Senate ;  and  the  Secretary  of  the  Commonwealth,  or  in  case  of  a  vacancy  iii 
that  office  then  the  Attorney  General,  shall  in  like  manner,  become  Governor  if 
a  vacancy  nr  disability  shall  occur  in  the  office  of  the  Governor  during  a  vacancy 
in  both  the  office  of  Lieutenant  Go\-ernor  and  the  office  of  president  pro  ti>mpore  of 
the  Senate. 

On  the  question. 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.    Mr.  Chairman.    I  move  that  the  report  of  Commit- 
tee No.  1  on  section  11  of  article  IV  of  the  Constitution  be  adopted. 
Mr.  CONNELLY.    Mr.  Chairman:    I  second  the  motion. 
On  the  question, 

Will  the  Committee  agree  to  the  motion? 

VACANCY  IN  OFFICE  OF  LIEUTENANT  GOVERNOR. 

Mr.  GORDON.  Mr.  Chairman:  May  I  ask  the  chairman  of  Com- 
njittee  No.  1  what  the  change  is  in  this  article? 

Mr.  ALTER.  Mr.  Chaivinan:  The  change  is  simply  to  add  the 
Secretary  of  the  Commonwealth  and  the  Attorney  General  to  those 
who,  in  prescribed  order,  may  succeed  to  the  office  of  Governor,  in 
order  to  make  more  remote  the  possibility  of  the  state's  being  left 
without  a  head. 
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Mr.  KELLY.  Mr.  Chairman:  1  notice  that  it  is  provided  here 
that  whenever  the  president  pro  tempore  shall  become  Governor 
that  he  shall  cease  to  be  a  senator;  that  is,  his  seat  as  senator  shall 
become  vacant  whenever  he  becomes  Governor.  The  question 
occurred  to  me  as  to  whether  or  not  he  should  cease  to  hold  his  otfice 
as  senator  if  he  should  become  Lieutenant  Governor. 

Mr.  ALTER.  Mr.  Chairman :  There  is  a  difference  because  the 
Lieutenant  Governor's  most  active  duty,  when  the  legislature  is  in 
session,  is  to  preside  over  the  Senate,  and  there  would  be  no  embar- 
rassment in  the  president  pro  tempoi'e  of  the  Senate  being  a  member 
of  the  Senate  and  acting  as  Lieutenant  Governor  at  the  same  time. 
That  provision  is  in  the  present  Constitution,  and  there  is  no  change 
suggested  by  the  committee  there. 

Mr.  KELLY.    Mi*.  Chairman  :   Then  the  point  has  been  considered  ? 

Mr.  ALTER.    Mr.  Chairman:    Yes,  sir. 

Mr.  KELLY.    Mr.  Chairman:    I  have  no  objection. 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  motion? 

It  was  agreed  to. 

ARTICLE  IV,  SECTION  15. 

The  CHAIRMAN.  The  next  section  in  oi'der  for  consideration  is 
section  15  of  article  IV  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 

Section  15.  Every  bill  which  sliall  have  passed  both  Houses  shall  be  presented  to 
the  Governor;  if  he  approve  he  shall  sign  it,  but  if  he  sllall  not  approve  he  shall  re- 
turn it  with  his  objections  to  the  House  in  which  it  sliall  have  originated,  which 
House  shall  enter  the  objections  at  largo  upon  their  journal,  and  proceed  to  re- 
consider it.  If,  after  such  reconsideration,  two-thirds  of  all  the  members  elected  to 
that  House  shall  agree  to  pass  the  bill,  it  shall  be  sent  with  the  objections  to  the 
other  House  by  which  likewise  it  shall  be  reconsidered,  and  if  approved  by  two-thirds 
of  all  the  members  elected  to  that  House  it  shall  be  a  law  ;  but  in  such  cases  the 
votes  of  both  Houses  shall  be  determined  by  yeas  and  nays,  and  the  names  of  the 
members  voting  for  and  against  the  bill  shall  be  entered  on  tlie  journals  of  each 
House,  respectively.  If  any  bill  shall  not  be  returned  by  the  (Juvernor  within  ten 
days  after  it  shall  have  been  presented  to  liim,  the  same  shall  be  a  law  in  like 
manner  as  if  he  had  signed  it,  unless  the  general  assembly,  by  tlieir  adjournment, 
prevent  its  return,  in  which  case  it  shall  be  a  law,  uidess  he  sliall  file  the  same  with 
his  objections,  in  tlie  office  of  the  Secretary  of  the  Commonwealth,  and  give  notice 
thereof  by  public  proclamation  within  thirty  days  after  such  adjournment. 

On  the  question. 

Will  the  Committee  adopt  tlie  report? 

Mr.  ALTER.    Mr.  Chairman :    I  move  that  the  report  of  Commit- 
tee No.  1  on  section  15  of  article  IV  of  the  Constitution  be  adopted. 
Mr.  FISHER.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  lY,  SECTION  16.  • 

The  CHAIRMAN.  Tlie  next  section  in  order  for  consideration  is 
section  16  of  article  IV  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  16.  The  Governor  shall  have  power  to  disapprove  of  or  reduce  any  item 
or  items  of  any  bill  making  appropriations  of  money  embracing  distinct  items,  and 
the  part  or  parts  of  the  bill  appro\ed  shall  be  the  law,  and  the  item  or  items  of 
appropriation  disapproved  sliall  be  void,  unless  repassed  according  to  the  rules  and 
limitations  prescribed  for  the  passage  of  other  bills  over  the  executive  veto. 
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On  the  question, 
.  Will  the  Committee  adopt  the  resport? 

Mr.  ALTER.  Mr.  Chairman:  I  move  that  the  report  of  Commit- 
tee No.  1  on  section  16  of  article  IV  of  the  Constitution  be  adopted. 

Mr.  CONNELLY.    Mr.  Chairman :   I  second  the  motion. 

On  the  question, 

Will  the  Committee  agree  to  the  motion  ? 

MOTION  TO  EE-REFER  SECTION  16  OF  ARTICLE  IV. 

Mr.  REED.  Mr.  Chairman:  Mr.  Pepper  is  too  modest  to  make 
the  suggestion  himself.  He  says  he  does  not  do  much  talking  so  he 
asked  me  to  move  that  the  Committee  of  the  Whole  recommends  that 
this  section  be  referred  back  to  Committee  No.  1,  in  connection  with 
the  budget  provision,  and  I  make  that  as  a  motion. 

Mr.  ALTER.    Mr.  Chairman:    I  second  the  motion. 

The  motion  was  agreed  to.  , 

ARTICLE  IV,  SECTION  17. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  17  of  article  IV  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  sections  17,  IS,  19,  20,  21  and  22  shall  stand  with- 
out amendment.  Is  it  the  pleasure  of  the  Committee  that  these  sec- 
tions shall  be  voted  on  separately  or  en  bloc,  in  accordance  with 
the  report  of  the  committee.  The  Chair  will  wait  until  the  members 
have  time  to  examine  them. 

Mr.  ALTER.  Mr.  Chairman:  I  think  these  sections  had  better  be 
acted  on  separately  as  sections  19  and  21  have  reference  to  the  Secre- 
tary of  Internal  Affairs. 

The  Secretary  read  the  section  as  follows: 

Section  17.  The  chief  justice  of  the  supreme  court  shall  preside  upon  the  trial  of 
any  contested  election  of  Governor  or  Lieutenant  Governor  and  shall  decide  ques- 
tions regarding  the  admissibility  of  evidence,  and  shall,  upon  request  of  the  commit- 
tee, pronounce  his  opinion  upon  other  questions  of  law  involved  ir  the  trial.  The 
Governor  and  Lieutenant  Governor  shall  exercise  the  duties  of  their  respective  offices 
until  their  successors  shall  be  duly  qualified. 

On  the  question,  - 
Will  the  Committee  adopt  the  report? 

Mr.  ALTER.  Mr.  Chairman:   I  move  that  the  report  of  Committee 
No.  1  on  section  17  of  article  IV  of  the  Constitution  be  adopted. 
Mr.  FOX.   Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  IV,  SECTION  18. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  18  of  article  IV  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 

Section  18.  The  Secretary  of  the  Commonwealth  shall  keep  a  record  of  all  of- 
ficial acts  and  proceedings  of  the  Governor,  and  when  required  lav  the  same,  with  all 
papers,  minutes  and  vouchers  relating  thereto,  before  either  branch  of  the  general 
assembly,  and  perform  such  other  duties  as  may  be  enjoined  upon  him  by  law. 
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On  the  question,  ^      .  - 

Will  the  Committee  adopt  the  report. 

Mr.  ALTER.   Mr.  Chairman :   I  move  that  the  report  of  Committee 
No.  1  on  section  IS  of  article  IV  of  the  Constitution  be  adopted. 
Mr.  PEPPER.    Mr.  Chairman:    1  second  tlie  motion. 
The  motion  was  agreed  to. 

ARTICLE  IV,  SECTION  19. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  19  of  article  IV  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 

Section  19.  The  Secretary  of  Internal  Affairs  .shall  exercise  all  the  powers  and 
perfoim,/all  the  duties  of  the  Surveyor  General,  subject  to  such  changes  as  shall  Be 
made  by  law.  His  department  shall  embrace  a  bureau  of  industrial  statistics,  and 
h«  shall  discharge  such  duties  relating  to  corporations,  to  the  charitable  institutions, 
the  agricultural,  manufacturing,  mining,  mineral,  timber  and  other  material  or  busi- 
ness interests  of  the  state  as  may  be  prescribed  by  law.  He  shall  annually,  aijd  at 
such  other  times  as  may  be  required  by  law,  make  report  to  the  general  assembly. 

On  the  question. 

Will  the  Committee  adopt  the  report  ? 

MOTION  TO  RE-REFER  SECTION  19  OF  ARTICLE  IV. 

Mr.  FOX.  Mr.  Chairman :  I  move  that  the  Committee  of  the  Whole 
recommends  that  this  section  be  referred  back  to  Committee  No.  1 
for  further  consideration  and  report. 

Mr.  PERRINE.    Mr.  Chairman:    I  second  the  motion. 

The  motion  was  agreed  to. 

ARTICLE  IV,  SECTION  20. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  20  of  article  IV  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  stand  Avithout  amendment. 

The  Secretarj-'  read  the  section  as  follows: 

Section  20.  The  Superintendent  of  Public  Instruction  shall  exercise  all  the 
powers  and  perform  all  the  duties  of  the  superintendent  of  common  schools,  subject 
to  such  changes  as  shall  be  made  by  law. 

On  the  question. 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.   Mr.  Chairman:   I  move  that  the  report  of  Committee 
No.  1  on  section  20  of  article  IV  of  the  Constitution  be  adopted. 
Mr.  CONNELLY.   Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  IV,  SECTION  21. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration 
is  sectiou-  21  of  article  IV  of  the  Constitution,  the  report  of  Com- 
mittee No.  1  being  that  tliis  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows:  ' 

Section  21.  The  terms  of  the  Secretary  of  Internal  Affairs,  the  Auditor  General 
and  the  State  Treasurer  shall  each  be  four  years  ;  and  they  shall  be  chosen  by  the 
qualified  electors  of  the  state  at  general  elections;  but  a  State  Treasurer,  elected 
in  the  year  one  thousand  nine  hundred  and  nine,  shall  serve  for  three  years,  and  his 
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successors  shall  be  elected  at  tlie  general  election  in  the  year  one  thousand  nine 
hundred  and  twelve,  and  in  every  fourth  year  thereafter.  No  person  elected  to  the 
office  of  Auditor  General  or  State  Treasurer  shall  be  capable  of  holding  the  same 
office  for  two  consecutive  terms.     (Amendment  of  November  2,  1909.) 

On  the  question, 

Will  the  Committee  adopt  the  report? 

MOTION  TO  EE-KEFER  SECTION  21  OF  ARTICLE  IV. 

Mr.  FOX.  Mr.  Chairman:  I  move  that  the  Committee  of  the  Whole 
recommends  that  this  section  be  referred  back  to  Committee  No.  1 
for  further  consideration  and  report. 

Mr.  CARSON.    Mr.  Chairman:    I  second  the  motion. 

The  motion  was  agreed  to. 

SECRETARY  OF  INTERNAL  AFFAIRS. 

Mr.  CARSON.  Mr.  Chairman:  Would  it  not  be  well  to  indicate 
the  I'eason  why  the  sections  are  being  referred  back,  it  being  the  fact 
that  the  Secretary  of  Internal  Atfairs  is  included  in  them,  and  there- 
fore there  should  be  some  continuous  con.sideration  of  the  matter? 
Otherwise  a  motion  simply  to  refer  back  appears  without  a  reason, 
and  it  requires  a  great  deal  of  reading  through  a  mass  of  proceedings 
to  understand  why  the  reference  back  was  made. 

The  CHAIRMAN.  The  committee  will  understand  that  these  sec- 
tions refer  to  the  office  and  duties  of  the  Secretary  of  Internal  Affairs. 

ARTICLE  IV,  SECTION  22. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  22  of  article  IV  of  the  Constitution,  the  report  of  Committee 
No  1  being  that  this  section  shall  stand  without  amendment. 

The  Secretary-  read  the  section  as  follows : 

Section  22.  The  present  great  seal  of  Pennsylvania  shall  be  the  seal  of  the  state. 
All  commissions  shall  be  in  the  name  and  by  authority  of  the  Commonwealth  of 
Pennsylvania,  and  be  sealed  with,  the  state  seal  and  signed  by  the  Governor. 

On  the  question, 

Will  the  Committee  ado^jt  the  report? 

Mr.  ALTER.  Mr.  Chairman:   I  move  that  the  report  of  Committee 
No.  1  on  section  22  of  article  IV  of  the  Constitution  be  adopted. 
Mr.  CONNELLY.   Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

The  CHAIRMAN.  That  completes  the  calendar  befoie  the  Com- 
mittee as  made  up  by  the  report  of  Committee  No.  1. 

COMMITTEE  OF  THE  WHOLE  RISES. 

The  Committee  of  the  Whole  then  rose  and  the  Chairman  reported 
progress ;  with  the  recommendation  that  sections  17,  18.  20,  22,  24 
and  the  proposed  new  section  of  article  III  and  sections  8,  9,  11,  16, 
19  and  21  of  article  IV  be  re-referred. 

SECTIONS  RE-REFERRED. 

The  CHAIRMAN.  Sections  17,  IS,  20,  22,  24  and  the  proposed 
new  section  of  article  III  and  sections  S,  9,  11,  16,  19  and  21  of 
article  IV  are  re-referred  in  accordance  with  the  i*econimendation  of 
the  Committee  of  the  Whole. 

8  .  . 


114 


PROCEEDINGS  OF  THE  COMMISSION 


[Dee.  18 


ADJOURNMENT. 

Mr.  FISHER.  Mr.  Chairman:  Inasmuch  as  there  is  not  before  the 
Commission  the  report  of  any  of  the  other  committees,  I  move  that 
we  do  now  adjourn,  under  the  motion  previously  passed,  until  Jan- 
uary 6,  1920,  at  12  o'clocic  noon. 

Mr.  FOX.   Mr.  Chairman :    I  second  the  motion. 

The  motion  was  agreed  to. 

Whereupon,  at  12.25  o'clock  P.  M.,  the  Commission  adjourned  until 
Tuesday,  January  6,  1920,  at  12  o'clocli  noon. 
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Senate  Chamber, 

Tuesday,  January  6,  1920. 

The  Commission  met  at  12  o'clock  noon. 
The  Chairman,  William  I.  Schaffer,  in  the  Chair. 
The  CHAIRMAN.    The  hour  fixed  for  the  meeting  of  the  Commis- 
sion having  arrived,  the  Commission  will  be  in  order. 

RESIGNATIONS  AND  APPOINTMENTS. 

The  Chairman  has  received  word  from  the  Governor  that  two  mem- 
bej's  of  the  Commission,  the  Hon.  A.  Mitchell  Palmer  and  the  Hon. 
William  B.  Wilson,  owing  to  the  pressure  of  public  duties  at  Wash- 
ington, have  been  compelled  to  resign  from  the  Commission,  and  the 
Governor  has  appointed  in  the  place  of  Mr.  Palmer,  the  Hon.  Vance 
C.  McCormick,  of  Dauphin  county,  and  in  the  place  of  Mr.  Wilson, 
Mr.  John  A.  Voll,  of  Philadelphia.  As  the  Secretary  of  the  Common- 
wealth is  present,  if  Mr.  McCormick  and  Mr.  Voll  will  present  them- 
selves at  the  bar,  they  will  be  duly  sworn  in. 

OATH  ADMINISTERED  TO  MESSRS.  McCORMICK  AND  VOLL. 

The  oath  of  office  was  then  administered  by  the  Secretary  of  the 
Commonwealth  to  Messrs.  McCormick  and  Voll  as  follows: 

You,  Vance  C.  McCormick  and  .Tolm  A.  Voll,  appointed  and  commissioned  by  the 
Governor  of  the  Commonwealth  of  Pennsylvania  to  be  members  of  "The  Commis- 
sion on  Constitutional  Amendment  and  Revision''  in  and  for  the  Commonwealth  of 
Pennsylvania,  do  solemnly  swear  and  you  will  support,  obey  and  defend  the  Con- 
stitution of  the  United  States  and  the  Constitution  of  this  commonwealth,  and  that 
you  will  discharge  the  duties  of  your  office  with  fidelity  :  that  you  have  not  paid 
or  contributed,  or  promised  to  pay  or  contribute,  eitlier  directly  or  indirectly,  any 
money  or  other  valuable  thing  to  procure  your  nomination  or  appointment,  except 
the  necessary  and  proper  expenses  expressly  authorized  by  law ;  that  you  have  not 
knowingly  violated  any  election  law  of  this  commonwealth,  or  procured  it  to  be  done 
by  others  in  your  behalf ;  that  you  will  not  knowingly  receive,  directly  or  indirectly, 
any  money  or  other  valuable  thing  for  the  performance  or  nonperformance  of  any 
act  or  duty  pertaining  to  your  office  other  than  the  compensation  allowed  by  law. 
And  so  each  of  you  do  swear. 

The  above  oaths  were  then  signed  by  Messrs.  McCormick  and  Voll. 

ROLL  CALL. 

The  CHAIRM.IN.  The  Secretary  will  now  call  the  roll. 
The  roll  was  called  by  the  Secretary  and  was  as  follows : 

PRESENT— 38. 

English,  Fisher,  Fox,  Gordon,  Kelly,  McCormick,  Miller,  Munce,  Pepper.  Per- 
rine,  Pmchot,  Reed,  Smith,  Stackpole,  Sulzberger,  Thorpe,  Voll,  Schaffer  (Chair- 
man). 

ABSENT— 7. 

Alter,  Carson,  Connelly,  Cuyler,  Sharpless,  Tyson,  Warburton. 

The  CHAIRMAN.  A  quorum  of  the  Commission  being  disclosed 
as  present  by  the  calling  of  the  roll,  the  Commission  will  proceed  with 
its  business. 
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JOURNAL  APPROVED. 

The  CHAIRMAN.  Before  each  one  of  the  membeis  is  the  Journal 
of  the  proceedings  down  to  this  time. 

Mrs.  MILLER.  Mr.  Chairman:  I  move  that  the  I'eading  of  the 
Journal  be  dispensed  with  and  the  Journal  approved. 

Mr.  MUNCE.   Mr.  Chairman :   I  second  the  motion. 

The  motion  was  agreed  to. 

COMMITTEE  xiSSlGNMENTS.  ' 

The  CHAIRMAN.  The  Chair  announces  the  appointment  of  Mr. 
McCormick  as  a  member  of  Committee  No.  1,  so  that  that  committee 
will  consist  of  Mr.  Alter,  chairman,  Mr.  Fisher,  Mr.  Tyson,  Mr.  Mc- 
Cormick and  the  Chair;  and  the  appointment  of  Mr.  Voll  as  a  member 
of  Committee  No.  3,  so  that  that  committee  will  consist  of  Mr. 
Thorjie,  chairman,  Mr.  Sharpless,  Mr.  Munce,  Mrs.  Miller  and  Mr. 
Voll. 

RESIGNATION  OF  ASSISTANT  SECRETARY. 

The  CHAIRMAN.  The  Chair  has  received  and  lays  before  the 
Commission  the  resignation  of  Philip  T.  Meredith  as  an  assistant 
secretary  of  tlie  Commission. 

Mr.  FOX.  Mr.  Chairman:  I  move  that  the  resignation  of  Philip 
T.  Meredith  as  assistant  secretary  be  accepted. 

Mrs.  MILLER.   Mr.  Chairman :    I  second  the  motion. 

The  motion  was  agreed  to. 

Mr.  FOX.  Mr.  Chairman:  I  also  desire  to  move  that  the  matter 
of  filling  the  vacancy  in  the  position  of  assistant  secretary,  created  by 
the  resignation  of  Philip  T.  Meredith,  be  postponed  for  the  present, 
on  the  ground  that  it  may  turn  out  from  the  experience  of  the  Secre- 
tary, and  as  the  result  of  tlie  organization  that  he  is  now  making,  an 
additional  secretary  may  not  be  required. 

Mr.  FISHER.    Mr.  Chairman:    I  second  the  motion. 

The  motion  was  agreed  to. 

EMPLOYMENT  OF  STENOGRAPHERS. 

Mi\  FISHER.  Mr.  Chairman:  I  otter  the  following  resolution  and 
move  its  adoption.  - 

The  Secretary  read  the  resolution  as  follows: 

Resolvt'd,  That  the  Chairman  be  authorized  to  employ  such  stonographers  from 
time  to  tim.e  as  he  may  deem  necessary  to  report  the  proceedings  of  the  Commission. 

Mr.  THORl'E.    Mr.  Chairman:    I  second  the  motion. 

On  the  question, 

Will  the  Commission  agree  to  the  motion? 

The  CHAIRMAN.  You  have  heard  the  resolution  offered  by  Sena- 
tor Fisher,  the  chairman  of  the  Committee  on  Organization  and 
Rules.  I  may  say  this  i^esolution  grows  out  of  the  fact  that  last  night 
one  of  the  stenographers  resigned  and  we  have  had  some  difficulty  in 
arranging  for  a  stenographic  force  for  today,  but  it  is  now  fully  ar- 
ranged. 

On  the  question  recurring. 

Will  the  Commission  agree  to  the  motion? 

It  was  agreed  to.  .' 
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EXECUTIVE  STEXOGRAPHEE. 

Mr.  FISHER.  Mr.  Chairman:  I  offer  tlie  following  i^esoliition  and 
move  its  adoption. 

The  Secretar\'  read  the  resolution  as  follows : 

Resolved,  That  the  Commission  appoint  Miss  Cora  Dnffey  as  executive  steno- 
grapher at  a  salary  at  the  rate  of  one  hundred  and  fifty  dollars  a  montli. 

Mr.  PEPPER.   Mr.  Chairman :    I  second  the  motion. 
The  motion  was  agreed  to. 

The  CHAIRMAN.  Has  any  member  of  the  Commission  anything 
to  bring  befoi'e  the  Commission  at  this  time? 

COMMUNICATIONS. 

Mr.  THORPE.  Mr.  Chairman :  During  tlie  interim  since  the  last 
meeting,  the  Commission  has  received  communications  of  various 
kinds  from  various  parties  concerning  matters  sujjposed  to  be  of  in- 
terest to  the  public.  As  these  communications  are  in  the  form  of 
resolutions,  letters,  and  so  forth,  it  seems  inexpedient  to  All  out  the 
proceedings  in  print  with  the  reprint  of  them.  I  would  therefore 
move,  Mr.  Chairman,  that  these  communications  be  made  known 
to  the  Commission  merely  by  their  subject-matter  and  be  referred  to 
the  Secretary,  who  shall  distribute  them  to  the  proper  committees. 

Mr.  KELLY.    Mr.  Chairman:    I  second  the  motion. 

The  motion  was  agreed  to. 

TIME  OF  MEETING. 

Mr.  FISHER.  Mr.  Chairman:  If  you  please,  there  is  one  more 
matter,  and  that  has  reference  to  the  session  itself.  The  members 
of  the  Commission  doubtless  have  private  matters  to  attend  to,  and 
it  would  be  very  helpful  if  there  would  be  some  program  agreed  upon 
by  which  the  members  could  arrange  their  own  n'ffairs  in  accordance 
therefl'ith ;  and  I  ask  that  the  Chairman  will,  if  he  sees  tit,  make 
known  what  we  may  depend  upon  for  meetings  during  January  or 
any  other  time  that  is  agreeable. 

The  CHAIRMAN.  The  Committee  on  Organization  and  Rules  of 
which  the  Chair  is  a  member,  held  a  meeting  this  morning ;  that  sub- 
ject was  taken  up,  and  Senator  Fisher  has  a  resolution  to  offer.  The 
proposed  resolution  comprehends  meetings  for  next  week  only.  I 
think,  how^ever,  it  might  be  a  desirable  thing  to  consider  the  meetings 
of  the  Commission  on  a  little  broader  line  for  this  reason.  It  seems  to 
me  that  the  important  thing  to  do  now  is  to  get  the  tentative  draft  of 
the  Constitution  out  of  the  way,  so  that  it  can  be  submitted  to  those 
persons  who  desire  hereafter  to  come  before  the  Commission,  as  quite 
a  niimber  do,  to  discuss  it,  or  to  discuss  certain  features  of  it.  I  take 
it  for  granted  after  the  tentative  draft  is  adopted  in  the  Committee 
of  the  Whole,  that  will  be  the  time  when  it  will  go  to  the  public,  and 
when  any  persons  desiring  to  discuss  any  matters  before  the  Commis- 
sion will  be  invited  to  present  their  views.  Now,  in  order  to  do  that, 
in  order  to  get  it  through,  say,  by  the  middle  of  Fe1)ruary — I  have 
given  some  thought  to  that — it  will  require  rather  continuous  meet- 
ings of  the  Commission.  Then,  my  thought  was,  tliat  there  ought  to- 
be  possibly  a  month  given  in  which  other  persons  outside  the  Commis- 
sion would  study  the  tentative  draft,  which  the  Commission  had  pre- 
pared.   At  the  end  of  that  month,  the  Commission  would  again  re- 
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sume  its  sessioBS  to  hear  the  persons  Avho  desire  to  discuss  any  par- 
ticular phases  of  it  or  the  entire  Constitution,  and  then  the  Commis- 
sion would  proceed  after  that  discussion  with  its  final  work.  If  it  is 
not  done  in  that  way,  it  seems  to  me  the  sessions  of  the  Commission 
are  going  to  drag  along  all  through  the  summer,  and  I  know  that  there 
are  so  many  husj  men  and  busy  women  on  the  Commission  that  that 
is  not  desired;  also,  this  is  rather  a  bad  year  for  things  to  drag,  be- 
cause we  are  in  a  pre"sidential  nomination  and  election  this  year. 
Therefore  to  bring  the  matter  before  the  Commission  as  far  as  it  has 
been  developed  by  the  Committee  on  Organization  and  Kules,  I  recog- 
nize Senator  Fisher  in  order  that  he  may  bring  forward  the  resolution 
of  the  committee. 

ORDER  OF  BUSINESS. 

Mr.  FISHER.  Mr.  Chairman:  I  offer  the  following  resolution  and 
move  its  adoption. 

The  Secretary  read  the  resolution  as  follows: 

Resolved,  That  the  order  of  business  for  AVednesday,  January  seventh,  at  ten 
o'clock  A.  M.,  shall  be  the  consideration  of  the  reports  of  sub-committees  by  the 
Committee  of  the  Whole. 

Mr.  STACKPOLE.    Mr.  Chairman:    I  second  the  motion.  ' 
The  motion  was  agreed  to.  _ 

TIME  OF  NEXT  MEETING. 

Mr.  FISHER.    Mr.  Chairman:    I  am  directed  by  the  same  com- 
mittee to  offer  the  following  resolution  and  move  its  adoption. 
The  Secretary  read  the  resolution  as  follows: 

Resolved,  That  the  Commission,  when  it  adjourns  this  week,  shall  adjourn  to  meet 
on  Tuesday,  January  thirteen,  at  twelve  o'clock  noon,  and  tliat  its  sessions  next 
week  shall  be  on  Tuesday,  .January  thirteenth,  Wednesday,  .January  fourteenth,  and 
Thursday,  January  fifteenth. 

Mr.  MUNCE.   Mr.  Chairman :    I  second  the  motion. 
On  the  question. 

Will  the  Commission  agree  to  the  motion? 

The  CHAIRMAN.  Are  there  any  remarks  on  the  resolution,  which 
covers  an  adjournment  from  this  week  to  three  days'  session  begin- 
ning on  Tuesday  of  next  week '?  Of  course,  it  does  not*carry  anything 
beyond  that,  the  committee  not  feeling  that,  at  this  time,  it  was  the 
wise  thing  for  it  to  formulate  a  plan  that  extended  further  than 
from  week  to  week ;  but,  if  it  is  the  desire  of  the  Commission  to 
modify  tliat  in  any  way  and  to  extend  it,  there  is  no  question  but  that 
the  committee  having  the  matter  in  charge  would  be  glad  to  accept 
any  suggestions. 

Mr.  FOX.  Mr.  Chairman:  From  a  personal  standpoint,  it  would 
be  very  nuich  more  convenient  for  me  if  that  resolution  were  changed 
U>  read  Wednesday,  Thursday  and  Friday  of  next  week.  If  there  is 
objection  to  that,  of  course,  I  do  not  ])ress  it. 

The  CHAIRMAN.  Has  any  other  member  of  the  Commission  any- 
thing to  suggest? 

Mr.  PEPPER.  Mr.  Chairman:  If  it  accords  with  the  plans  of 
the  chairman  of  the  committee,  I  would  suggest  as  an  amendment 
that  the  weekly  sessions  on  the  days  designated  in  the  resolution  be 
made  the  order  for  the  work  of  the  Commission  during  the  residue 
of  the  month  of  January.  It  seems  to  me,  if  such  an  amendment  pre- 
vails, it  will  be  possible  to  carry  out  the  plan  which  the  Chair  in- 
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dicated  a  few  moments  ago,  and  it  will  also  have  the  advantage  of 
enabling  some  of  us  who  are  making  court  engagements  and  the  like 
to  know  ahead  just  when  our  presence  here  will  be  required. 

Mr.  PISHEK.  Mr.  Chairman:  I  think  it  is  the  general  sense  of 
the  committee  that  the  weekly  sessions  of  the  Commission  shall  con- 
tinue until  the  preliminary  work  of  the  Commission  has  been  accom- 
plished. Now  with  that  in  mind,  we  presented  the  program  for  the 
week  in  advance.  If  it  would  be  any  convenience  to  the  Commission, 
or  to  the  members  of  the  Conmiissiou,  to  know  for  a  further  period  in 
advance  what  the  program  will  be.  I  can  see  uo  objection  to  the  adop- 
tion of  a  resolution  such  as  is  suggested  by  Mr.  I'epper,  that,  so  long_ 
as  this  preliminary  work  is  in  hand,  the  meetings  be  held  on  Tuesday, 
Wednesday  and  Thursday  of  eacli  week  until  the  work  is  completed. 
Do  I  understand  that  was  offered  as  a  motion? 

Mr.  I'EPPEE.  Mr.  Chairman:  I  had  limited  it  to  the  month  of 
January,  because  I  understood  the  Chairman  to  suggest  the  thought 
that  during  Febi'uary,  perhaps,  time  should  be  given  for  deliberation 
upon  what  up  to  that  time  had  been  the  completed  work  of  the  Com- 
uiission.  I  should  be  very  glad  to  modify  the  proposed  amendment  in 
the  way  you  suggest. 

The  CHAIKMAN.  The  Chair's  thought  was,  judging  by  what  had 
been  accomplish^,  possibly  it  would  be  the  middle  of  February  before 
the  preliminary  work  would  be  out  of  the  way.  This  amendment  is 
accepted  by  Senator  Fisher  and  the  resolution  is  modified  in  the  re- 
spect that  until  the  preliminary  work  of  the  Commission  in  the 
formulating  of  a  tentative  draft  of  the  Constitution  is  accomplished, 
the  Commission  shall  meet  weekly  on  Tuesdays,  Wednesdays  and 
Thursdays,  the  meeting  on  Tuesday  to  be  held  at  twelve  o'clock  noon. 

Has  any  member  of  the  Commission  anything  to  say  on  the  reso- 
lution as  amended? 

On  the  question  recurring. 

Will  the  Commission  agree  to  the  motion? 

It  was  agreed  to. 

The  CHAIRMAN.  Has  any  other  member  of  the  Commission  any- 
thing to  bluing  forward  at  this  time? 

PROPOSED  AMENDMENT. 

Mr.  REED.  Mr.  Chairman:  I  do  not  know  Avhether  this  is  in 
order ;  but,  as  it  is  an  additional  amendment,  I  suppose  it  should  be 
submitted  to  the  Commission  and  be  referred  to  the  proper  committee. 
I  therefoi'e  offer  the  following  proposed  amendment  to  the  Consti- 
tution and  move  that  it  be  referred  to  Committee  No.  1. 

The  Secretary  read  the  amendment  as  follows: 

Whenever  an  amendment  to  the  Constitution  of  the  United  States  shall  be  pro- 
posed by  the  Congress  of  the  United  States,  the  legislature,  before  taking  action 
upon  such  amendment,  shall  submit  the  same  to  the  voters  of  the  state  at  the  next 
general  or  municipal  election  for  the  purpose  of  obtaining  the  judgment  of  the  said 
voters  upon  the  advisability  of  said  amendment. 

Mr.  STACKPOLE.    Mr.  Chairman.    I  second  the  motion. 
The  motion  was  agreed  to. 

The  CHAIRMAN.  Has  any  other  member  of  the  Commission  any- 
thing to  bring  before  the  Commission  at  this  time? 


120 


PROCEEDINGS  OF  THE  COMMISSION 


[Jan.  6 


PROCEDUKE. 

Mr.  THORPE.  Mr.  Chairman :  Is  it  desirable  that  the  substance 
of  proposed  changes  be  reconiniiinicated  to  the  oi)en  session  here? 

The  CHAIRMAN.  1  think  either  way  would  be  entirely  proper.  I 
think  it  gives  the  Commission  an  idea  what  is  going  on  ;  or  they  can 
be  referred  directly  to  t!ie  committees.  If  it  is  your  own  committee, 
it  can  be  referred  directly  to  your  own  committee. 

Mr.  THORPE.  Mr.  Chairmaii:  No,  sir;  this  would  be  for  another 
committee.   Here  is  one  tliat  was  really  sent  from  Oliio. 

The  CHAIRMAN.  If  any  member  of  the  Commission  proposes  an 
Amendment  that  he  or  she  desires  to  have  considered  then,  it  seems  to 
me,  it  would  be  jjrojter  to  make  the  reference  in  open  session ;  but  if 
we  are  to  do  that  with  all  of  the  nundjerless  ones  that  we  receive — I 
must  have  a  hundred — we  will  get  our  record  very  much  more  volu- 
minous than  we  desire. 

Mr.  THORPE.  Mr.  Chairman:  Then  I  will  hand  these  to  the 
Secretary  in  accordance  with  the  previous  resolution. 

Mr.  REED.  Mr.  Chairman:  The  amendment  T  will  hand  to  the 
committee  directly. 

The  CHAIRMAN.    I  think  you  are  correct  in  that.  Judge  Reed. 

Has  any  other  memlter  of  the  Commission  anything  to  bring  before 
the  Commission  at  this  time?  If  not,  it  would  seem  to  the  Chair  that 
it  might  be  in  order  that  a  recess  should  be  taken  to  an  hour  satisfac- 
tory to  the  Commission,  in  order  that  the  committee  may  resume 
their  consideration  of  matters  before  them. 

RECESS. 

Mr.  FISHER.  Mr.  Chairman:  I  move  that  tlie  Commission  do 
now  recess  until  L'.:'>0  o'clock  this  afternoon. 

Mr.  VOLL.    Mr.  Chairman :    1  second  the  motion. 
The  motion  was  agreed  to. 

Wlnn-eupon,  at  12.30  o'clock  P.  M.,  the  Commission  took  a  recess 
until  2.80  o'clock  P.  M. 

AFTER  RECESS. 

The  Commission  reconvened  at  2.80  o'clock  P.  M.  * 

The  Chairman,  William  1.  Sch after,  in  the  (  hair. 

Tlie  CHAIRMAN.  The  hour  fixed  for  the  reconvening  of  the  Com- 
mission having  arrived,  the  Commission  will  be  in  order. 

Have  any  of  the  committees  anytliing  to  report  at  this  time?  I 
know  Committee  No.  1  has  not. 

Has  Committee  No.  2  anything  to  report? 

Has  Committee  No.  8  anything  to  report? 

Has  Committee  No.  4  anything  to  report? 

Has  Committee  No.  5  anything  to  report  ? 

Has-  any  member  of  tlie  Commission  anything  to  l»ring  before  the 
Commission  at  tliis  time?  If  not.  it  would  seem  to  the  Chair  that  it 
would  be  in  order  tliat  the  Commission  take  a  further  recess  until 
an  liour  late  in  the  day  in  order  that  the  committees  may  go  ahead 
with  their  work  and  complete  their  reports.  If  some  member  will 
suggest  a  recess,  say,  until  five  or  ftve  thirty  o'clock,  then  the  reports 
of  committees  can  come  in  at  that  time,  and  if  any  of  th;e  committees 
are  ready  to  report,  their  reports  could  be  arranged  for  tomorrow's 
calendar. 
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RECESS. 

Mr.  FISHEE.  Mr.  Chairman:  I  move  tliat  the  Commission  du 
now  take  a  recess  until  5  o'clock  this  afternon. 

Mr.  PEERINE.    Mr.  Chairman:    1- second  the  motion. 
The  motion  was  agreed  to. 

Whereupon,  at  2.50  o'clock  P.  M.,  the  Commission  took  a  recess 
until  5  o'clock  P.  M. 

AFTER  RECESS. 

The  Commission  reconvened  at  5  o'clock  P.  M. 
The  Chairman,  William  1.  Schatfer,  in  the  Chair. 
The  CHAIRMAN.   The  hour  fixed  for  tJie  reconvening  of  the  Com- 
mission having  arrived,  the  Commission  w'lW  be  in  order. 

REPORTS  FROM  COMMITTEES. 

The  CHAIRMAjSI.    Are  any  committees  prepared  to  report? 
Has  Committee  Jso.  1,  Senator  Fisher,  acting  chairman,  anything 
to  report? 

Mr.  FISHER.    Mr.  Chairman:    Committee  No.  1  reports  jtrogress. 
The  CHAIRMAN.    Committee  No.-  1  reports  progress  and  it  will 
be  continued  for  further  report. 

Has  Committee  No.  2  anything  to  report? 

Mr.  FOX.  Mr.  Chairman:  In  the  absence  of  Oeneral  Carson,  I 
beg  to  report  progress. 

The  CHAIRMAN.  Committee  No.  2  reports  progress  and  will  be 
continued. 

Has  Committee  No.  3  anything  to  report? 

Mr.  THORPE.  Mr.  Chairman:  Committee  No.  3  reports  progress 
and  begs  leave  to  be  continued.    Its  report  will  be  in  tomorrow. 

The  CHAIRMAN.  Committee  No.  3  will  report  tomorrow  and  will 
be  continued. 

Has  Committee  No.  4  anything  to  I'eport? 

Mr.  PEPPER.  Mr.  Chairman:  Committee  No.  I  has  been  in  ses- 
sion not  only  during  the  day,  but  during  the  Holiday's,  and  reports 
progress.  The  committee  has  in  course  of  preparation  a  summary 
of  its  activities,  and  asks  leave  to  liand  tlie  same  to  the  Secretary  in- 
stead of  waiting  to  perfect  it. 

The  CHAIRMAN.  Leave  will  be  granted  to  Committee  No.  4  to 
continue. 

Has  Committee  No.  .")  anything  to  report? 

Mr.  SMITH.  Mr.  Chairnian:  Committee  No.  begs  leave  to  re- 
port progress. 

The  CHAIR]MAN.  Committee  No.  .")  reports  pi'ogress  and  will  be 
continued. 

Has  any  member  of  the  Commission  anytliing  to  bring  before  the 
Commission  at  this  time? 

COMMITTEE  PROCEDURE. 

Mr.  THORPE.  ^Jr.  Chairman:  There  is  a  matter  T  desire  to  pre- 
sent. I  find  that  in  our  committee  we  differ  in  opinion  on  some 
matters.  We  do  not  like  to  report  that  we  are  in  favor  of  any  measure 
when  the  committee  is  not  unanimous,  but  desire  that  the  measure 
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be  brought  before  the  entii'e  Commission.  In  the  report  of  the  com- 
mittee would  it  not  be  perfectly  proper  to  say  something  to  that 
effect? 

The  CHAIRMAN.  It  seems  m  to  the  Chair.  That  is  true  in  the 
committee  of  which  the  Chair  is  a  member,  and  v/e  intend  to  report. 

Has  any  other  member  of  tlie  Commission  anything  to  offer  at  this 
time? 

If  there  is  nothing  to  couie  before  the  Commission,  the  Chair  is 
prepared  to  entertain  a  motion  to  adjourn  until  such  time  as  suits 
the  convenience  of  the  Commission. 

ADJOURNMENT. 

Mr.  KELLY.  Mr.  Chairman:  I  move  that  the  Commission  do  now 
adjourn  until  tomorrow  morning  at  10.30  o'clock. 

Mr.  GORDON.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agr-eed  to. 

Whereupon,  at  5.15  o'clock  P.  M.,  the  Commission  adjourned  until 
10.30  o'clock  tomorrow  morning. 
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.        .  Senate  Chamber, 

Wednesday,  January  7,  1920. 

ITie  Commission  met  at  10.30  o'clock  A.  M. 
The  Chairman,  William  I.  Schaffer,  in  the  Chair. 
The  C  HAIEMAN.    The  hour  fixed  for  the  metting  of  the  Commis- 
sion having  arHved,  the  Commission  will  be  in  order. 


ROLL  CALL. 

The  roll  was  called  by  the  Secretary  and  was  as  follows: 

PRESENT— 21. 

Alter,  Cuyler,  English,  Fisher,  Fox,  Gordon,  Kelly,  McCormick,  Miller,  Muncp, 
Pepper,  Perrinc,  Pincliot,  Reed,  Smith,  Stackpole,  Sulzberger,  Thorpe,  Xoll,  War- 
burton,  Schaffer  (Chairman). 

ABSENT— 4. 
Carson,  Connelly,  Sharpless,  Tyson. 

The  CHAIRMAN.  A  majority  of  the  Commission  being  present,  as 
disclosed  by  the  call  of  the  roll,  the  Commission  will  proceed  with  its 
business.  - 

JOURNAL  APPROVED. 

Mrs.  MILLER.  Mr.  Chairman:  I  move  that  the  reading  of  the 
Journal  of  yesterday's  proceedings  be  dispensed  with  and  the  Journal 
approved. 

Mrs.  WARBURTON.  Mr.  Chairman:  I  second  the  motion. 
The  motion  was  agreed  to.  . 

REPORTS  FROM  COMMITTEES. 

The  CHAIRMAN.  The  first  business  in  order  will  be  the  reports 
of  committees. 

Has  Committee  No.  1  anything  to  report? 

Mr.  FISHER.  Mr.  Chairman:  Committee  No.  1  will  make  its 
report  later  in  the  daj^ 

The  CHAIRMAN.   Has  Committee  No.  2  anything  to  report? 
Mr.  FOX.   Mr.  Chairman :   No,  sir. 

The  CHAIRMAN.  Has  Committee  No.  3  anything  to  report? 
Mr.  THORPE.   Mr.  Chairman:   Committee  No.  3  will  report  later 
in  the  day. 

The  CHAIRMAN.   Has  Committee  No.  4  anything  to  report? 
Mr.  PEPPER.    Mr.  Chairman :    Committee  No.  4  will  report  later 
in  the  day,  sir. 

The  CHAIRMAN.   Has  Committee  No.  5  anything  to  report? 
Mr.  ENGLISH.    Mr.  Chairman:  Committee  No.  5  has  nothing  to 
report  at  this  time. 
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COMMITTEE  OF  THE  WHOLE. 

The  CHAIEMAX.  If  there  is  no  objection,  the  Commission  will 
resolve  itself  into  the  Committee  of  the  Whole  to  take  up  the  calendar 
and  act  upon  reports  of  committees  in  accordance  with  the  resolution 
adopted  yesterday.  The  members  will  tiud  the  printed  calendars 
Oh  their  desks. 

The  Commission  then  resolved  itself  into  the  Committee  of  the 
Whole,  William  I.  Schatler.  Chairman. 

ARTICLE  Vr,  SECTION  I. 

•        ^-      .  . 

The  CHAIRMAN.  The  first  section  in  order  for  consideration  is 
section  1  of  article  VI  of  the  Constitution,  the  report  of  Committee 
No.  2  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 

Section  1.    Tlie  House  of  Reiin'scntatives  sluill  liine  tlio  solo  power  of  impeaeh- 

lIK'llt. 

On  the  question. 

Will  the  Committee  adopt  the  rejjort? 

Mr.  SULZBERGER.  Mr.  Chairman:  I  move  that  the  report  of 
Committee  No.  2  on  section  1  of  article  VI  of  the  Constitution  be 
adopted. 

Mr.  RI2ED.    Mr.  Chairman:    1  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  ^M,  SECTION  2. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  2  of  article  Yl  of  tlie  Constitution,  the  report  of  Committee 
No.  2  being  that  tliis  section  shall  stand  withont  amendment. 

The  Secretary  read  the  section  as  follows: 

Section  2.  Aii  impcadimeuts  shall  be  tried  by  tiie  Senate;  when  sitting  for 
that  purpose  the  senators  sliall  be  upon  oath  or  affii-mation  ;  no  person  shall  be  con- 
victed without  the  concui-rence  of  tvv'o-thirds  of  the  members  present. 

On  the  qnestion. 

Will  the  Connnittee  adopt  the  report? 

Mr.  SULZBERGER.  Mr.  Chairman:  I  move  that  the  report  of 
Committee  No.  2  on  section  2  of  article  VI  of  the  Constitution  be 
adopted. 

Mr.  REED.    Mr.  Ciiairman:    1  second  tlie  motion. 
The  motion  ^\"as  agreed  to. 

ARTICLE  VI,  SECTION  3. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  3  of  article  VI  of  the  Constitution,  the  report  of  Committee 
No.  2  being  that  this  gection  shall  stand  withont  amendment. 

Tlie  Secretary  read  the  section  as  follows: 

Section  3.  The  Governor  and  all  other  civil  officers  shall  be  liable  to  impeachment 
for  any  misdemeanor  in  office,  but  jud{,nnent  in  such  eases  shall  not  extend  further 
than  to  i-emoval  from  ofhce  and  disqualification  to  liold  any  office  of  trust  or  profit 
under  this  commonwealth  ;  the  person  accused,  whether  convicted  or  acquitted,  shall 
nevei-thelcss  be  liabU'  to  indictment,  trial,  judgment  and  punishment  according  to 
law. 
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On  the  question, 

Well  the  Comj^uittee  adopt  the  report? 

Mr.  SULZBERGER.  Mr.  Chairman:  I  move  that  the  report  of 
Committee  No.  2  on  section  3  of  article  VI  of  the  Constitution  be 
adopted. 

Mr.  REED.   llv.  Chairman:    I  .second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  VI,  SECTION  4. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  4  of  article  VI  of  the  Constitution,  the  report  of  Commit- 
tee No.  2  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  4.  xWl  officers  sliall  liold  their  office  on  the  condition  that  tliey  behave 
themselves  well  while  in  office,  and  on  conviction  of  misbehavior  in  office  or  of  any 
infamons  crime,  in  addition  to  the  ioenalties  provided  by  law  the  court  shall  order 
the  removal  of  such  officer  from  office. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  SULZBERGER.  Mr.  Chairman:  I  move  that  tint  report  of 
Committee  No.  2  on  section  4  of  article  VI  of  the  Con.stitution  be 
adopted. 

Mr.  REED.    Mr.  Chairman:    I  second  the  motion. 
On  the  question, 

Will  the  Committee  agree  to  th!_'  motion? 

REMOVALS  FROM  OFFICE. 

Mr.  PEPPER.  Mr.  Chairman:  May  I  ask  for  a  little  light  on  this 
proposal?  It  is  not  quite  clear  to  me,  sir.  If  I  correctly  understand 
the  provisions  of  the  Constitution  as  it  stands,  it  provides  that  oiTi 
cers  shall  be  removed  from  office  "on  conviction  of  misbehavior  in 
office  or  of  any  infamous  crime;"  but  it  does  not  specify  how  the  re- 
moval is  to  be  efl'ected.  This  amendment  contains  language  for 
which,  no  doubt,  there  is  some  good  reason ;  but  it  strikes  me  as  a 
little  unusual,  to  the  elTect  that  upon  conviction  the  court  sliall  order 
the  removal  of  such  officer  from  office.  I  was  Avondering  Avhat  the 
significance  would  be  of  that  form  of  expression.  I  am  thinking  of 
a  case  in  vrhich  some  one  who  is  in  fact  an  officer  is  convicted  in  a 
criminal  proceeding,  in  Avhich  the  sentence  proceeds  according  to 
law.  The  question  that  I  am  raising  is  whether  this  order  of  re- 
moval from  office  is  to  be  a  part  of  the  sentence,  whether  it  is  a  self- 
executing  provision  of  the  Constitution,  or  whether  it  must  be  pre- 
scribed in  the  criminal  code  that  litis  sentence  is  to  be  added  to  the 
other  sentence  to  be  pronounced  by  the  court.  I  do  not  want  to 
vote  one  way  or  the  other  until  it  is  made  a  little  clearer  to  me  than 
h  is  now.  I  therefore  ask  the  chairman  of  the  committee  to  gi\e 
me  the  benefit  of  his  thought  upon  it. 

The  CHAIRMAN.  The  chairman  of  this  committee  is  absent,  but 
■Tudge  Sulzberger  is  the  ranking  member  of  the  committee  on  the 
floor. 

Mr.  SULZBERGER.  Mr.  Chairman :  The  object  was  as  the  gentle- 
man from  Philadelphia,  Mr.  Pepper,  has  conjectured.  There  wo« 
nothing  in  the  old  Constitution  that  provided  for  a  mode  of  removal, 
and  the  subject  of  this  amendment  was  to  provide  for  a  mode  of 
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removal  by  making  it  part  of  the  judgment  of  the  court.  If  it  does 
not  effect  that  purpose,  and  if  any  other  form  of  expression  Vvould 
effect  that  purpose  better,  certainly,  as  far  as  I  am  concerned,  I 
would  be  very  glad  to  hear  it. 

Mr.  PEPPER.  Mr.  Chairman :  I  think  that  answers  my  question. 
1  was  not  sure  whether  the  order  of  removal  from  office  ^^'as  to  be 
part  of  the  sentence  following  a  conviction  by  a  court,  or  whether 
the  section  had  something  to  do  with  the  judgment  in  impeachment 
proceedings.  Judge  Sulzberger  has  made  it  clear  to  me  that  i£  refer--? 
to  the  sentence  of  the  court  following  a  conviction  in  that  court  for 
an  infamous  crime  or  misbehavior  in  office.    I  thank  you. 

Mr.  FOX.  Mr.  Chairman :  May  I  call  the  attention  of  Mr.  Pepper 
to  the  fact  that  we  have  inserted  in  this  section  "in  addition  to  the 
penalty  provided  by  law,"  on  the  question  whether  it  should  be  part 
of  the  sentence  or  not? 

Mr.  PEPPER.    Mr.  Chairman:    I  understand  that. 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  motion? 

It  was  agreed  to.  - 

ARTICLE  YII,  SECTION  L 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  1  of  article  Vll  of  the  Constitution,  the  report  of  Committee 
No.  2  being  that  this  section  shall  stand  Avithout  change,  other  than 
the  third  line  of  the  second  clause,  which  shall  be  changed  by  ad- 
ding after  the  words  "the  supreme  court"  the  words  "and  of  the; 
superior  court." 

The  Secretary  read  the  section  as  follows: 

Section  1.  Senators  and  rejM-osontatives  and  all  judicial,  state  and  county  officers 
shall,  before  entei'ing  on  the  duties  oi  their  respective  ofiices,  take  and  subscribe  the 
following  oath  or  affirmation  :  "I  do  solemnly  swear  (or  aitirm)  that  I  will  support, 
obey  and  defend  the  Constitution  of  tlae  United  States,  and  the  Constitution  of 
tljis  commonwealth,  and  that  I  will  dischaise  the  duties  of  my  office  with  fidelity; 
that  I  have  not  paid  or  contributed,  or  promised  to  pay  or  contribute,  either  directly 
or  indirectly,  any  money  or  other  valuable  tiling  to  procure  my  nomination  or 
election  (or  appointment),  except  for  necessary  and  proper  expenses  expressly  au- 
thorized by  law  ;  that  1  liave  not  knowingly  violated  any  election  law  of  this  com- 
monwealth, or  procured  it  to  be  done  by  others  in  ray  behalf ;  that  I  will  not  know- 
ingly receive,  directly  or  indirectly,  any  money  or  other  valuable  thing  for  the  per- 
formance or  nonperformance  of  any  act  or  duty  pertaining  to  my  office,  other  than 
the  compensation  allowed  by  law." 

The  foregoing  oath  shall  be  administered  by  some  person  authorized  to  administer 
oatlis  and  in  the  case  of  state  officers  and  judges  of  the  supreme  court  and  of  the 
superior  court  shall  be  filed  in  the  office  of  the  Secretai-y  of  the  Commonwealth,  and 
in  the  case  of  other  judicial  and  county  officers,  in  the  office  of  the  prothonotary  of 
the  county  in  which  the  same  is  taken  ;  any  pi  rson  refusing  to  take  said  oath  or 
affirmation  shall  forfeit  his  office ;  and  any  person  who  shall  be  convicted  of  having 
sworn  or  alHrmcd  falsely,  or  of  lia\ing  violated  said  oath  or  affirmation,  shall  be 
guilty  of  perjury,  and  be  fore\er  disqualified  from  holding  any  oflice  of  trust  or 
profit  within  this  commonwealth.  The  oath  to  iIh  members  of  the  Senate  and  House 
of  Rcpi-esentatives  shall  be  .•Khninistered  by  ou''  of  the  judges  of  the  supreme  court 
or  of  a  court  of  common  ideas,  learned  in  the  law,  in  the  hall  of  the  House  to 
which  the  membei's  shall  lie  elected. 

On  the  question. 

Will  the  Committee  adopt  the  report? 

Ml'.  SULZBER(!ES?.  Mr.  Chairman:  I  move  that  the  report  of 
Committee  No.  2  on  section  1  of  article  VII  of  the  Constitution  be 
adopted. 

Mr.  REED.    Mr.  Chairman:    1  second  the  motion. 
On  the  question. 

Will  the  Committee  agree  to  the  motion? 
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SUPEKIOR  COURT. 

Mr.  PEPPEE.  Mr.  Chairman:  May  I  ask  the  chairman  of  Com- 
mittee No.  2  whether  this  has  the  effect  of  making  the  superior  conrt 
a  constitutional  body,  or  does  it  mean  siniplj'  a  superior  court  when 
there  is  a  superior  court? 

Mr.  SULZBERGER.  Mr.  Chairman:  I  cannot  answer  that  ques- 
tion any  more  readilj'  than  anybody  else  can. 

Mr.  GORDON.  Mr.  Chairman:  I  can  only  express  my  own  con- 
viction as  to  the  result  of  our  joint  labor.  The  purpose  was  to  insert 
the  superior  court  as  a  body  of  judges  which  are  to  be  sworn  in 
this  manner,  together  with  the  supreme  court,  because  of  the  inten- 
tion by  the  further  action  of  the  committee  to  make  the  superior 
court  a  constitutional  court.  Otherwise,  there  would  have  been  no 
relevancj'  in  inserting  this  in  the  oath  of  office.  Therefore,  that 
proposition  is  made  in  this  ar-ticle. 

On  the  question  recurring. 

Will  the  Committee  agree  to  the  motion  ? 

It  was  agreed  to. 

ARTICLE  VIII,  SECTION  1. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  1  of  article  VIII  of  the  Constitution,  the  report  of  Committee 
No.  3  being  that  this  section  shall  1>e  amended  to  read  as  in  the  present 
Constitution,  except  line  1,  by  striking  out  the  word  "male''  after  the 
word  "Every"  also  line  4,  by  inserting  after  the  word  "registration" 
the  words  "or  other  qualifications;"  the  remainder  of  section  1,  as 
printed  in  the  present  Constitution. 

The  Secretary  read  the  section  as  follows: 

Section  1.  Every  citizen  twenty-one  years  of  age,  possessing  the  following  quali- 
fications, shall  be  entitled  to  vote  at  all  elections,  subject,  however,  to  such  laws 
requiring  and  regulating  the  registration  or  other  qualifications  of  electors  as  the 
general  assembly  may  enact : 

1.  He  shall  have  been  a  citizen  of  the  United  States  at  least  one  month. 

2.  He  shall  have  resided  in  tlie  state  one  3 car  (or,  having  previously  been  a 
qualified  elector  or  native-born  citizen  of  the  state,  he  shall  have  removed  therefrom 
and  returned,  then  rAx  months)  immediately  preceding  the  election. 

3.  He  shall  have  resided  in  the  election  district  where  he  shall  offer  to  vote  at 
least  two  m.onths  immediately  preceding  the  election. 

4.  If  twenty-two  years  of  age  and  upwards,  he  shall  have  paid  within  two  years 
a  state  or  county  tax,  which  shall  have  been  assessed  at  least  two  monthsi  and 
paid  at  least  one  month  before  the  election,    (ximendment  of  November  5,  1901.) 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  THORPE.    Mr.  Chairman:   I  move  that  the  report  of  Commit 
tee  No.  3  ou  section  1  of  article  VIII  of  the  Constitution  be  adopted. 
Mr.  FISHER.    Mr.  Chairman:    I  second  the  motion. 
On  the  question. 

Will  the  Committee  agree  to  the  motion  ?  ... 

EQUAL  SUFFRAGE— ENGLISH  LANGUAGE. 

Mr.  REED.  Mr.  Chairman:  I  want  to  suggest  an  amendment  to 
this  section,  that  the  section  stand  practicallv  as  it  is,  with  the  sub- 
stitution as  the  first  qualification  that,  "He  "'shall  be  able  to  under- 
stand and  speak  the  English  language;"  and  as  to  the  sixth  qualifi- 
cation that  "Every  person,  male  or  female,  who  may  be  authorized  to 
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vote  at  elections  under  the  provisions  of  tlie  Constitution  of  tbe 
United  States,  or  any  pi^eseut  or  future  amendment  thereof,  and 
who  possesses  the  qualitications  embraced  in  the  first,  second,  third, 
fourth  and  fifth  paragraphs  of  this  section,  shall  be  entitled  to  vote 
at  all  elections." 

I  am  not  going  to  make  an  anti-suffrage  speech;  I  have  not  the 
courage  to  do  it  even  if  1  wanted  to,  and  I  do  not  want  to.  But  I  can 
only  say  this,  that  I  do  not  believe  in  a  complex  state  of  this  kind 
we  can  gain  anything  by  adding  to  our  electorate.  So  it  seems  to  me, 
as  it  is  probable  the  Federal  amendment  will  be  accei>ted  by  enough 
of  the  states  to  make  it  effective,  we  ought  to  meet  that  condition 
as  it  is  met  by  the  addition  of  an  additional  section,  and  when  that 
does  become  effective,  of  course,  the  Constitution  comes  into  line  with 
it,  and  male  and  female  may  vote. 

The  other  essential  thing  which  1  think  this  Committee  ought  to 
consider  is  the  imposition  of  a  knowledge  of  the  English  language 
upon  the  voters.  It  does  seem  that  the  man  who  votes  in  this  state 
ought  to  know  enough  about  the  English  language  to  know  some- 
thing aboiit  the  Constitution  ot  the  United  States,  and  what  this  gov- 
einment  stands  for.  Maybe  I  am  speaking  out  of  order,  because  my 
amendment  has  not  yet  been  seconded. 

Mr.  ALTER.    Mr.  Chairman :    T  second  the  amendment. 

On  the  question, 

Will  the  Committee  agree  to  the  amendment? 

The  CHAIRMAN.  Does  the  Chair  understand  that  Judge  Reed 
offers  this  as  an  amendment  to  section  1  of  article  VIII? 

Mr.  REED.  Mr.  Chairman:  As  reported  by  the  committee;  yes, 
sir. 

The  CHAIRMAN.    The  Secretary  will  now  read  the  amendment 
proposed  by  Judge  Reed. 
The  Secretary  read  the  proposed  amendment  as  follows: 

S'i'Ction  1.  Every  nialo  citizen  twenty-one  years  of  age  possessing  the  following 
qnalifications,  shall  be  entitled  to  vote  at  all  elections;,  subject,  however,  to  sueli 
laws  requiring  and  regulating  the  registration  of  electors  as  the  general  assembly 
may  enact,  and  also  subject  to  such  educational  qualifications  as  the  general  assem- 
bly may  provide. 

1.  He  shall  be  able  to  understand  and  speak  the  English  language. 

2.  He  shall  have  been  a  citizen  of  the  United  States  at  least  one  month. 

S.  He  shall  have  resided  in  the  state  one  year  (or.  having  pri'viously  lieen  a 
qualified  elector  or  native-born  citizen  of  the  state,  he  shall  have  removed  therefrom 
and  returned,  then  six  months)  immediately  precediwg  the  election. 

4.  He  shall  have  resided  in  the  election  district  where  he  shall  offer  to  vote  at 
least  two  months  immediately  preceding  the  election. 

5.  If  twenty-two  years  of  age  and  upwards  he  shall  have  paid  v.ithin  two  years 
a  state  or  county  tax,  which  shall  liave  been  assessed  at  least  two  months  and  paid 
at  least  one  month  before  the  election. 

B.  Every  person,  male  or  female,  who  may  be  authorized  to  vote  at  elections 
iindcr  the  provisions  of  the  Constitution  of  the  United  States,  or  any  present  or 
future  amendment  thereof,  and  who  possesss  the  qualifications  embraced  in  the  first, 
second,  third,  fourtli  and  fiftli  paragraphs  of  this  section,  shall  be  entitled  to  vote 
at  all  elections. 

On  the  question  recurring,  • 
Will  the  Committee  ag'ree  to  the  amendment? 

QUALIFICATIONS  OF  ELECTORS. 

Mr.  SULZBERGER.  Mr.  Chairman:  I  would  like!-  to  get  some 
infoi'mation  from  Judge  Reed  as  to  the  number  of  citizens  who  are 
now  electors  who  would  be  disfranchised  by  this  amendment. 
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Mr.  REED.    Mr.  Chairman:    I  do  not  know,  sir.    Whatever  the 
number  is,  they  ought  to  be  disfranchised. 

Mr.  VOLL.  Mr.  Chairman:  I  have  some  views  that  I  would  like 
to  express  on  this  clause  of  the  Constitution  that  we  are  about  to 
adopt  either  with  or  without  the  amendment  of  the  committee.  It 
seems  to  me  that  e\ery  man  and  woman  who  is  qualified  for  citizen- 
ship under  the  Constitution  should  have  no  restrictions  placed  upon 
the  right  of  franchise  through  a  property  qualification  or  the  pay- 
ment of  a  direct  tax.  It  is  true,  in  times  gone  by,  in  the  formative 
period  of  development  this  property  qualification  and  the  payment  of 
a  direct  tax  was  necessary  in  order  that  means  might  be  provided  so 
that  the  government  could  function  in  accordance  with  basic  and 
statutory  law.  As  I  view  it  today,  this  is  no  longer  necessary ;  and 
with  the  great  amount  of  wealth  that  has  been  produced  in  our  land, 
and  particularly  so  in  this  great  commonwealth,  it  seems  to  me  that 
there  could  be  some  other  method  found  of  meeting  the  current  ex- 
penses of  the  state  and  the  municipalities  and  other  different  units 
which  go  to  make  up  this  great  commonwealth.  Moreover,  it  is  my 
firm  belief  that  it  is  the  duty  of  a  democracy  not  only  to  teach  its 
citizens  that  the  ballot  is  the  real  safeguard  for  liberty,  but  it  is 
also  the  duty  of  a  democracy  to  see  to  it  that  the  exercise  of  the 
franchise  is  free  and  attractive;  because,  it  seems  to  me,  that  by 
practicing  democracy  for  itself  only  can  we  surely  retain  democracy ; 
and  it  is  because  of  these  views  I  favor  the  committee's  report. 

Mr.  THORPE.   Mr.  Chairman :   Perhaps  it  is  pertinent  to  remark 
with  reference  to  Judge  Reed's  amendment,  or  suggested  amendment, 
that  the  educational  test  of  reading,  writing  or  speaking  the  English 
language  has  rather  an  important  history  in  our  country.    There  is 
one  state,  Mississippi,  whose  Constitution  of  1790  requires  that  a 
voter  shall  be  able  to  explain  any  passage  in  the  Constitution  of  that 
state  to  the  satisfaction  of  the  election  board,  but  it  does  not  take 
a  very  lively  imagination  to  see  the  effect  of  that  upon  a  certain  popu- 
lation in  that  state.    In  the  state  of  Massachusetts  there  is  an  edu- 
cational test  as  to  being  able  to  read  the  Constitution.   I  beg  to  sub- 
mit this  inquiry,  especially  to  Judge  Reed :    Who  is  to  decide  that  a 
person  speaks  the  English  language?  Who  is  to  decide  that  he  under- 
stands it?    Is  it  the  board  of  elections  or  somebody  else?  Does  this 
tend  to  run  into  a  partisan  matter?    Those  who  do  not  speak  the 
language  as  I  speak  it  and  pronounce  it,  or  as  you  speak  it — do  they 
speak  the  language  that  we  speak?   It  is  a  delicate  matter.   We  ail 
think  the  citizens  of  the  United  States  should  speak  and  understand 
the  English  language;  some  of  us  believe  that  only  English  books 
should  be  printed  officially,  that  only  English  should  be  in  our  news- 
papers and  nothing  further ;   but  it  would  be  rather  greAvsome  to  put 
that  into  a  constitutional  provision.    Therefore,  Mr.  Chairman,  the 
gentlemen  who  preceded  me,  I  might  say,  had  not  come  into  the  Com- 
mission and  was  not  a  member  of  the  committee  at  the  time  of  this 
particular  report,  and  yesterday,  in  discussing  this  matter  he  reserved 
his  opinions  in  the  matter,  as  the  report  of  the  committee  would 
shortly  come  before  the  Committee  of  the  Whole.    But,  Mr.  Chair- 
man, we  have  said  in  this  suggestion  that  the  qualification  shall  bo 
such  educational  qualifications  as  the  general  assembly  may  super- 
add.   While  that  shifts  the  responsibility  and  makes"  it  somewhat 
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elastic  and  'responsive  to  public  opinion,  to  lay  a  hard  and  fast  line 
that  a  man  must  have  a  specific  knowledge  on  any  subject  to  be  a 
citizen  is  rather  serious,  and  has  not  worked  practically  in  the  Con- 
stitutions of  the  states.  I  do  not  say  this  simply  to  support  the  sug- 
gestion of  the  committee,  nothing  of  the  kind,  but  to  recall  to  the 
memory  of  my  colleagues  the  experience  of  the  states  in  former  years 
on  this  point. 

Mr.  REED.  Mi".  Chairman :  I  only  want  to  say  in  explanation  to 
my  friend  that  the  original  report  of  the  committee,  as  I  remember 
it,  did  not  have  the  words  "educational  qualifications." 

Mr.  THORPE.  Mr.  Chairman:  I  beg  pardon ;  that  was  omitted  by 
the  committee's  stenographer  and  we  discovered  it  later. 

Mr.  REED.  Mr.  Chairman:  I  wrote  that  into  my  amendment  be- 
cause I  understand  that  was  the  position  of  the  committee  down  to 
that  point.  So  far  as  that  is  concerned,  my  amendment  is  in  .accord 
with  the  committee  and  is  their  suggestion.  What  I  am  responsible 
for  is  the  first  sub-section,  "He  shall  be  able  to  understand  and  speak 
the  English  language."  Now,  the  words  "or  other  qualifications" 
are  stricken  out  and  changed  to  "and  such  educational  qualifications." 
There  is  no  property  qualification,  there  is  no  question  of  paying 
taxes  in  this  that  was  not  in  the  original  Constitution,  and  the  last 
provision  is  my  own  production,  the  sixth. 

Mr.  PINCHOT.  Mr.  Chairman:  Do  I  understand  correctly  that 
Judge  Reed's  amendment  would  restore  the  word  "male"  in  the  first 
line  of  section  1? 

Mr.  REED.    Mr.  Chairman:  Certainly. 

Mr.  PINCHOT.  Mr.  Chairman:  I  hesitate,  on  account  of  the  lively 
afi'ection  which  I  have  come  to  have  for  Judge  Reed,  to  differ  with 
him  in  this  matter,  although  I  foresee  that  we  shall  differ  on  a  con- 
siderable number  of  questions  before  we  are  through ;  but  I  want  to 
suggest  to  him  and  to  the  members  of  the  Committee  that  Judge  Reed 
has  precipitated  into  the  discussions  of  this  body  the  whole  question 
of  equal  suffrage  and  that,  in  doing  so  on  the  side  that  he  has  taken, 
he  proposes  in  effect  to  reverse  the  action  of  the  legislature  of  the 
state  of  Pennsylvania  in  approving  the  recent  constitutional  amend- 
ment of  the  United  States,  and  to  put  us  back  among  those  states 
which  deny  the  women  the  right  to  vote.  In  addition  to  the  very  ob- 
vious argument  which  is  furnished  by  the  presence  of  two  ladies  on 
this  Commission,  it  is  hardly  necessary  to  make  the  application  that  if 
women  are  good  enough  to  malve  Constitutions,  they  are  certainly 
good  enough  to  vote  under  those  Constitutions.  We  should  find  our- 
selves, by  taking  any  such  action,  squarely  across  the  whole  stream 
of  progress  in  the  United  States,  in  fact  not  only  in  the  United  States, 
but  in  the  whole  world ;  and  I  can  hardly  believe  that  this  Commis- 
sion, in  view  of  the  world  movement,  our  own  movement,  and  the 
inlierent  rightousness  of  the  demand  that  women  shall  take  their 
equal  part  in  the  affairs  of  the  nation — I  can  hardly  believe  that  this 
Commission  will  set  itself  squarely  against  the  progress  of  the  times. 
To  bring  the  thing  down  to  political  matters,  you  will  recall  that  at 
least  one  of  the  national  committees  of  the  two  great  parties  proposes 
to  give  women  equal  representation  with  men  in  the  quota  from  each 
state  and  that  the  other  one  apparently  is  about  to  do  so.  For  every 
reason,  it  seems  to  me — again  I  regret  to  differ  with  my  friend,  the 
Judge — it  seems  to  me  that  this  Commission  cannot  afford  to  put 
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itself  back  in  the  dark  ages  of  legislation  and  refuse  to  take  its  place 
among  the  more  forward-looking  commonwealths  of  this  nation. 

Mr.  REED.  Mr.  Chairman:  I  am  trying  to  restore  the  I'eputation 
for  conservatism  which  I  lost  j-esterday  afternoon.  I  have  not  pre- 
cipitated the  question  of  woman  suffrage  into  this  Commission,  at 
least,  I  did  not  intend  to.  I  said,  when  I  started  out,  I  had  not  the 
courage  to  do  it  even  if  I  wanted  to,  and  I  do  not  want  to.  I  am  try- 
ing to  meet  the  situation  as  it  is.  The  people  of  this  state,  when  thej 
were  called  on  to  vote  on  the  question  of  woman  suffrage,  turned  ic 
down  and  voted  against  it  by  some  forty  odd  thousand  majority,  as  I 
remember  it.  The  question  of  woman  siifl'rage  came  from  another 
angle,  through  the  Federal  amendment.  Now,  all  I  propose  is  that 
we  harmonize  this  Constitution  with  the  Federal  amendment  when 
it  passes,  if  it  does  pass,  and  that  it  is  not  for  us  to  precipitate  into 
this  revision  of  the  Constitution  something  that  may  make  a  great 
difference  of  opinion,  either  in  the  legislature  or  at  the  polls — prob- 
ably not  in  the  legislature,  but  at  the  polls.  You  know,  when  we  look 
at  ourselves  frankly,  we  have  not  any  power  to  do  anything.  We  are 
a  debating  society,  and  we  hope  to  suggest  some  amendments  to  the 
Constitution  which,  after  full  discussion,  will  commend  themselves 
to  the  people  and  pass  with  as  little  diffei'ence  of  opinion  as  possible, 
and  it  was  solely  with  that  in  view  that  I  suggested  this  amendment. 
I  have  no  ulteidor  purpose;  I  do  not  want  to  break  Mr.  Pinchot's 
heart  nor  to  lose  his  affection.  That  is  the  explanation  of  the  amend- 
ment. 

The  CHAIEMAN.  The  Chair  is  in  doubt  as  to  the  exact  amend- 
ment that  the  committee  desired  to  submit  to  the  Committee  of  the 
Whole.  Is  it  correct  as  printed  on  the  calendar,  ''by  inserting  after 
the  word  'registration'  the  words  'or  other  qualifications?'  " 

Mr.  THORPE.  Mr.  Chairman:  The  report  would  have  come  in 
this  morning,  but  the  reading  of  it  by  the  Secretary  makes  it  very 
plain  what  the  point  is.  It  was  intended  that  the  report  should 
be  before  the  Committee  at  the  present  time.  "After  the  word  'quali- 
fications,' second  line,  insert  'and  such  educational  qualifications  as 
the  general  assembly  may  superadd.'  "  That  will  be  in  the  second 
line  of  the  first  section  of  article  VIII,  "and  such  educational  quali- 
fications as  the  general  assembly  may  superadd."  That  was  the  in- 
tention ;  Ilow  is  was  overlooked  by  tlie  committee  stenographer,  we  do 
not  know. 

The  CHAIRMAN.  Then  the  amendment  would  be  to  insert  at 
the  point  you  mention  the  words  "and  such  educational  qualifications 
as  the  general  assembly  may  superadd" — is  that  it? 

Mr.  THORPE.    Mr.  Chairman:    Yes,  sir. 

Mrs.  MILLER.  Mr.  Chairman:  I  would  like  to  speak  on  two 
points  of  Judge  Reed's  amendment.  The  first  one  refers  to  the  word 
"male."  Undoubtedly,  it  would  be  more  popular,  in  my  opinion,  if, 
in  the  Constitution  which  will  be  submitted  to  the  voters,  the  word 
"male"  were  left  out.  Although  the  referendum  was  defeated  by 
something  like  fifty-five  thousand,  we  have  the  fact  that  in  New 
York  state  the  same  referendum  was  passed  two  years  later,  and  we 
have  the  great  sweep  of  sentiment  in  this  country  for  woman  suffrage, 
so  that  I  hope  the  Committee  will  not  consider  including  the  word 
"male"  in  this  section.  As  to  the  matter  of  educational  qualifications, 
I  would  like  to  speak  as  the  only  member  of  this  Commission  who 
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probably  has  worked  exceedingly  hard  to  get  a  vote.  I  am  in  hearty 
accord  with  Judge  Reed  that  we  need  some  educational  qualification, 
making  it  just  as  stringent  as  possible,  and  I  hope  that  such  will  go 
through.  T  think  we  are  having  experience  all  over  this  country  of 
men  and  women  who  cannot  speak  and  read  the  English  langiiage 
trying  to  decide  questions  that  are  of  great  importance  to  this 
country. 

Mr.  GORDON.  Mr.  Chairman:  So  far  as  the  amendment  offered 
by  Judge  Reed  is  concerned,  restoring  the  qualification  "male"  as  an 
incident  of  suffrage,  I  hope  it  will  not  prevail,  and  I  feel  similarly 
with  reference  to  his  amendment  touching  what  has  been  termed  by 
him,  and  confirmed  by  Mrs.  Miller,  the  educational  qualifications 
which  he  attaches.  I  understand  your  amendment.  Judge  Reed,  to 
require  the  voter  to  read  the  English  language. 

Mr.  REED.   Oh  no,  to  speak  it. 

Mr.  GORDON.    And  read  it?  ^  • 

Mr.  REED.   Understand  it. 

Mr.  GORDON.  To  speak  and  understand  the  English  language.  I 
am  opposed  also  to  that  amendment.  I  will  briefly  give  my  reasons. 
The  things  which  are  desired  in  an  electorate  are  intelligence,  virtue 
and  probably  a  property  stake  in  government.  I  do  not  know  any 
other  qualifications  beyond  these.  It  is  desirable  that  the  voter 
shall  have  a  mind  capable  of  grasping  the  subjects  upon  which  he 
is  called  to  pass  as  an  elector.  He  should  not  be  a  lunatic ;  he  should 
not  be  an  idiot ;  and  beyond  this  our  law  has  heretofore  not  proceeded. 
There  is  no  rule  by  which  the  intelligence  of  the  person  is  to  be;^leter- 
miued  contingent  upon  his  right  to  vote,  but  the  basic  foundation 
of  suflTage  is  the  intelligence  of  the  voter.  Now,  it  seems  as  though 
this  amendment  proposes  to  make  the  ability  to  read  and  speak 
understandingiy  the  English  language  a  condition  of  what?  Of  in- 
telligence? That  is  not  a  criterion  of  intelligence.  It  may  be  of 
scholarship.  It  may  be  of  linguistic  ability,  but  certainly  not  in- 
telligence. Intelligence  is  not  bounded  by  race,  religion  or  language. 
It  is  something  entirely  different.  Virtue,  of  course,  is  an  implied 
qualification  of  the  right  to  vote.  Not  only  is  it  supposed  that  the 
elector  has  intelligence  and  knows  what  he  is  doing,  but  it  is  supposed 
that  his  impulses  are  upright,  righteous  and  altogether  or  nearly 
lovely,  so  that  he  will  have  the  knowledge  wherewith  to  vote  and  the 
good  heart  to  vote  right. 

These  are  the  fundamental  and  inevitably  ideal  qualifications  of  a 
voter.  There  is  one  other  which  tlie  laws  of  man  have  incorporated 
into  this  subject,  and  that  is  the  property  stake  in  government.  For 
a  long  time,  in  the  most  democratic  government  of  states,  a  freehold, 
the  ownership  of  a  freehold,  was  necessary,  and  latterly  a  lesser  es- 
tate, until  it  came  down  in  this  commonwealth  by  and  by,  when  the 
payment  of  a  tax  was  sufficient  to  give  a  man  the  qualifications  to 
vote.  But,  beyond  these  three  things,  intelligence,  virtue  and  prop- 
erty stake  in  government.  I  know  of  no  otlier  qualifications  which 
may  be  asked  for  in  a  voter. 

Of  course,  I  assume  fhat  the  qualification  Judge  Reed  would  in- 
corporate into  the  Constitution  and  fix  it  there,  the  ability  to  speak 
and  understand  the  English  language,  is  tlie  child  of  the  delirium,  we 
will  call  it,  of  the  present  moment.  The  anarchy  which  exists  in  some 
quarters,  the  unrest  which  exists  in  others,  the  apprehension  which 
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exists  everywhere,  give  birth  to  fear,  and  fear  gives  birth  to  rash 
remedies,  and  one  of  these  rash  remedies — I  think  the  rashest  I  have 
heard,  on  a  logical  basis — is  that  you  should  require  of  a  voter  the 
ability  to  speak  and  understand  the  English  language.  Of  course, 
that  implies — it  must — that  the  man  who  has  not  yet  acquired  the 
ability  to  speak  the  English  language  is  hostile  to  our  institutions  and 
our  government,  as  if  the  ability  to  speak  the  tongue  and  understand 
the  tongue  would  give  him  the  democratic  heart  and  pur^jose.  There 
is  no  logic  in  that.  The  test,  Mr.  Chairman,  of  ability  to  speak  the 
English  tongue  and  to  understand  it  has  been  pretty  fairly  instanced 
as  indicated  by  the  chairman  of  the  committee  in  the  state  of  Mis- 
sissippi, where  something  like  this  is  now  in  operation,  that  it  had 
been  found  to  serve  the  excellent  purpose  of  disfranchising  a  majority 
of  the  citizens  of  that  state  because  of  color  under  the  ostensible  re- 
quirement of  ability  to  speak  understandingly  the  English  tongue. 

Mr.  Chairman,  the  difilculty  is  in  our  own  tongue  and  those  who 
understand  it  and  write  it  and  speak  it.  There  will  not  be  any  danger, 
I  think,  of  a  serious  character  to  our  institutions  if  jou  can  clean 
the  English  speech  and  the  EugUsh  literature  of  its  anarchistic  ten- 
dencies, and  if  the  smooth-spoken  speech  of  our  native  ancestors 
could  be  made  always  the  vehicle  of  true  democracy,  so  long  as  it  is 
"the  inability  of  a  voter  to  speak  and  understand  it,  will  not  menace 
the  state.  1  dislike  having  the  flower  of  democracy,  the  right  of  fran- 
chise, contingent  upon  a  linguistic  qualification.  A  man  who  does  not 
speak  the  tongue  clearly,  distinctly,  well,  fluently,  yet  seeks  to  be- 
come a  citizen  and  bear  the  burdens  as  well  as  exercise  the  right  and 
enjoy  the  privileges  and  take  on  the  responsibility,  if  he  seeks  to  do 
that,  while  he  probably  halts  and  stammers  over  our  peculiar  con- 
sonants and  odd  construction,  may  be  able  to  voice  democracy,  even 
though  in  faltering  accents,  as  well  as  the  parlor  Bolshevist  who  has 
the  diploma  of  a  university  in  our  own  tongue. 

I  suggest  to  Judge  Keed  that  he  is  seeing  red.  This  amendment  is 
really  trivial.  If  educational  qualifications  are  to  be  imposed,  let 
them  be  really  educational ;  let  them  require  the  understanding  mind 
and  not  merely  the  understanding  speech ;  let  them  acquire  the 
ability  to  read  our  fundamental  law  and  explain  it  satisfactorily,  and 
not  merely  the  ability  to  run  otf  its  consonants  and  vowels,  its  words 
and  paragraphs  in  understanding  English.  If  we  are  going  to  have 
a  test  to  cast  the  vote  of  the  electorate,  let  it  be  one  founded  upon 
some  intelligent,  fundamental  and  necessary  qualification  of  suffrage, 
and  not  upon  this  incidental  matter  which  passes  with  the  year,  and 
which  can  be  so  readily  overcome. 

Mr.  FISHER.  Mr.  Chairman:  If  I  gather  the  purport  of  the 
amendment  offered  by  Judge  Reed,  it  goes  to  two  matters;  one  as  to 
the  sex  qualification  of  the  voter.   Am  I  right  about  that? 

Mr.  REED.   Yes,  sir. 

Mr.  FISHER.  And  the  other  as  to  the  educational  qualification 
of  the  voter? 

Mr.  REED.  That  educational  qualification  is  with  the  committee. 
I  simply  added  the  ability  to  speak  and  understand  the  English  lan- 
guage. 

Mr.  FISHER.  Mr.  Chairman:  Well,  to  a  certain  extent,  that  is 
an  educational  qualification.  I  should  like  myself  to  have  these  two 
propositions  separated  when  we  come  to  vote  on  them.   The  qualifl- 
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cation  with  reference  to  sex  is,  in  a  measure,  settled  in  our  state. 
It  is  true,  we  have  had  a  popular  vote  on  that  question  and  that  the 
amendment  conferring  the  franchise  on  women  was  defeated.  That 
question  has  been  very  prominently  before  all  the  commonwealths  of 
the  Union.  We  have  seen  a  vei*y  striking  change  in  the  attitude  of 
the  different  states  on  this  subject.  New  York,  which  is  more  like 
Pennsylvania,  I  assume,  than  any  other  state  in  the  Union,,  made 
a  complete  change  in  its  attitude.  Ohio,  to  the  west,  reversed  its 
judgment  on  the  subject.  Now  then,  after  these  expressions  of  popu- 
lar opinion  through  the  ballot,  the  matter  again  came  before  our  legis- 
lature for  action,  and  our  legislature  approved  the  suffrage  amend- 
ment, so  that  to  that  extent  we  are  all  bound  by  the  action  of  our 
legislature  on  the  national  amendment  which  is  now  before  the  states 
for  action.  I  should  like  to  have  that  segregated,  for  that  reason, 
from  the  other  part  of  the  proposition  oltei-ed  by  Judge  Reed  in  his 
amendment. 

Up  in  our  region  we  have  a  great  foreign  population.  I  was  a  wit- 
ness on  Monday  to  the  naturalization  of  a  great  many  of  our  fore.ign 
citizens.  They  came  in  groups  of  fifty  to  receive  the  right  of  fran- 
chise. The  question  is  whether  or  not  we  have  been  too  liberal  In 
giving  the  franchise  to  our  foreign  citizens.  It  may  be  that  the 
ability  to  speak  the  language  is  an  arbitrary  qualification,  as  has  been 
pointed  out  by  our  colleague  from  Philadelphia.  In  his  opinion,  it 
is  too  arbitrar-y.  But  so  is  the  qualification  of  age,  fixed  at  twenty- 
one  years,  arbitrary.  We  require  a  native-born  citizen  to  live  here 
twenty-one  years  before  bestowing  the  right  of  franchise,  in  order  that 
that  citizen  may  have  a  sufficient  knowledge  of  our  institutions,  our 
laws,  our  customs  and  our  government ;  yet  we  make  it  much  easier  for 
the  foreign-born  citizen  to  acquire  the  right  of  franchise.  Of  course, 
this  question  bears  again  on  the  question  of  naturalization.  Now, 
what  I  mean  to  say  is  this ;  that  if  we  are  going  to  have  a  qualifica- 
tion of  intelligence,  as  suggested  by  the  committee's  report,  it  may 
well  be  we  can  afford  to  leave  it  to  legislative  action.  Virtually,  of 
course,  real  intelligence  of  the  voter  or  tlie  person  participating  in 
government  cannot  be  gauged  by  his  ability  to  speak  any  given  lan- 
guage. That  is  so ;  but  the  universal  language  of  our  country  is  the 
English  language,  and  no  man  can  come  here  and  live  for  the  period 
that  is  required  to  be  naturalized  and  apply  for  citizenship  and  be 
fit  to  vote  if  he  does  not  have  enough  intelligence  to  have  acquired 
the  English  language  in  that  period.  Looking  at  it  from  that  feature, 
it  seems:  to  me  that  while  the  amendment  may  be  somewhat  arbitrary 
and  may  not  be  the  proper  gauge  of  the  qualifications  that  should 
enter  into  the  enfranchisement  of  a  citizen ;  nevertheless,  it  is  a  safe- 
guard which  it  seems  to  me  may  be  put  upon  the  qualifications  of  an 
elector  with  profit,  and  one  wiiich  can  work  a  hardship  to  no  one, 
for  the  reason  that  I  stated,  that  any  person  who  ought  to  be  enfran- 
chised must  have  acquired  the  English  language  by  residence  through 
the  period  he  has  been  living  here  to  become  a  naturalized  citizen. 

Now,  the  amendment  of  Judge  Reed,  as  I  take  it,  differs  from  the 
amendment  of  the  committee  simply  in  its  breadth.  The  committee 
proposes  to  allow  the  legislature  to  set  up  the  qualifications  of  the 
voter ;  but  Judge  Reed  proposes  to  go  a  step  further  and  require  this 
special  qualification  of  the  intelligence  of  the  voter  before  he  is  per- 
mitted to  exercise  the  right  of  franchise.    Dr.  Thorpe  raises  the 
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question  as  to  who  shall  be  the  judge  of  the  ability  of  the  voter  to 
speak  the  English  language.  It  seems  to  me  that  ought  not  to  present 
a  very  difficult  question.  Our  election  boards  can  be  empowered  to 
pass  upon  that  qualification — a  very  easy  matter. 

It  may  be,  as  our  distinguished  colleague  from  Philadelphia  says, 
we  are  seeing  red  on  this  proposition.  There  is  a  great  deal  of  excite- 
ment; public  opinion  perhaps  is  not  normal;  but  we  have  had  a 
tremendous  influx  of  foreign  population.  It  took  the  war  to  awaken 
us  to  the  real  condition  of  things.  We  found  then  that  one-third  of 
the  population  of  the  United  States  was  foreign-born,  and  that  for- 
eign-born population,  to  a  very  large  extent,  comes  here  without  any 
sympathy  for  or  knowledge  of  the  institutions  of  this  country,  and 
I  for  one  believe  that  it  would  be  proper  for  us  to  place  this  slight 
safeguard  to  protect  the  franchise  against  persons  who  are  not  prop- 
erly qualified  to  enter  into  the  conduct  of  public  affairs  in  this 
country.  I  want  to  support  Judge  Reed  in  that  particular  feature 
of  his  amendment. 

Mr.  SULZBKRGER.  Mr.  Chairman:  I  need  scarcely  say  that  I 
am  in  entire  sympathy  with  the  views  expressed  by  my  colleague. 
Judge  Gordon.  The  terms  in  which  Judge  Eeed's  amendment  has 
been  supported  have  only  hardened  by  views  on  the  subject.  As  the 
chairman  of  that  committee  knows,  perhaps,  better  than  any  of  us,  the 
fact  that  really  in  America  there  are  people  of  foreign  extraction 
is  not  so  startling  a  iDroposition  as  the  gentleman  from  Indiana, 
Mr.  Fisher,  would  seek  to  imijly.  The  fact  is  that  within  the  last 
three  hundred  years  the  real  inhabitants  of  this  country  were  the 
Indians,  and  that  all  the  rest  are  derived  from  foreign  importation, 
and  that  the  present  aspect  of  Judge  Eeed's  amendment  is  that  the 
foreign  importation  that  comes  from  certain  districts  of  England, 
where  they  speak  the  language  that  can  be  understood  by  ordinary 
English  speakers,  have  a  superiority  over  all  other  immigrants, 
including  the  Scotch  and  the  Irish  and  some  of  the  country  districts 
of  England.  Now,  the  practical  question  raised  by  Mr.  Thorpe  is  not 
so  trivial  as  the  gentleman  from  Indiana  believes.  We  are  to  have 
here  a  judgment  passed  upon  people,  whether  they  speak  the  English 
language  understandingly ;  and  who  is  to  pass  that  judgment?  Why, 
easy  enough ;  the  election  board.  The  election  board  is  not  a  body 
of  nine  judges  like  the  Supreme  Court  of  the  United  States,  but  a 
body  of  hundreds  and  thousands  of  people  who,  I  think,  if  tested  by  a 
competent  and  well-selected  board,  would  be  found  to  speak  the 
English  language  with  but  moderate  understanding ;  and  making  an 
educational  test  the  subject  of  adjudication  by  people  who  have  not 
the  qualification  is  merely  putting  into  our  Constitution  an  induce- 
ment and  incitement  to  party  strife  and  party  supremacy.  As  Mr. 
Thorpe  has  well  put  it,  in  the  state  of  Mississippi  the  election  board 
may  put  to  a  negro  that  comes  forward  the  proposition  that  he  shall 
explain  article  X,  section  4,  of  the  Constitution  of  Mitssissippi ;  and 
that  the  Constitution  of  Pennsylvania  or  Mississippi  is  not  so  easily 
comprehended  by  a  casual  inspection.  I  think  those  of  us  who  have 
served  in  committee  will  find.  Now,  the  idea  of  subjecting  the  fran- 
chise of  a  citizen  to  the  determination  of  abstruse  questions  which 
puzzle  the  Supreme  Court  of  the  United  States  by  a  band  of  un- 
learned partisans  who  will  immediately  decide  that  the  fellow  who 
votes  against  them  does  not  understand  the  Constitution !  The  result 
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will  be,  if  you  make  language  the  test,  that  a  persou  who  will  be 
expected  to  vote  against  the  opinions  of  the  election  board  will  not 
speak  English  understandingiy.  Then  there  is  this  trivial  question, 
as  my  friend,  Judge  Eeed,  thinks :  If  we  were  drafting  a  Constitution 
for  the  future  alone,  that  is  one  thing.  We  have  a  right,  and  per- 
haps a  duty,  to  prescribe  limitations  such  as  may  be  necessary  from 
time  to  time,  and  we  also  have  a  right,  and  I  think  a  duty,  to  leave 
it  to  the  people  of  the  state  from  time  to  time  to  speak  by  theii* 
legislature  upon  that  subject ;  but  no  man  has  told  us  here  how 
many  hundreds  of  thousands  of  citizens  of  the  United  States,  who 
have  heretofore  without  question  exercised  their  right  of  franchise, 
will  be  disfranchised;  that  is,  they  will  be  convicted,  sentenced  and 
punisJied  for  an  offense  which  did  not  exist,  of  which  they  had  no 
knowledge,  of  which  they  had  no  notice,  respecting  which  they  had 
no  trial,  and  they  will  be  deprived  of  a  fundamental  right  without 
any  of  those  safeguards  which  are  the  real  safeguards  of  liberty  and 
democracy.  I  confess  that  the  amendment  suggested  by  Judge  Eeed 
does  not  appeal  to  my  sense  of  fairness. 

Mr.  PEPPER.  Mr.  Chairman:  I  understand  that  the  questions 
before  us  are  two,  and  that  they  both  arise  under  Judge  Reed's 
amendment.  The  first  of  them  is  a  proposal  to  amend  the  report  of 
the  committee  by  restoring  the  word  "male"  as  a  qualification  for 
the  franchise.  I  think  we  have  not  treated  Judge  Reed  fairly  in  the 
course  of  this  discussion.  I  see  in  that  proposition  merely  an  ex- 
pression of  loyalty  to  a  lost  cause,  and  I  think  we  should  applaud 
the  attitude  that  he  has  taken  out  of  loyalty  to  that  cause,  even  if 
we  are  unable  to  vote  for  his  amendment.  The  second  question  raises 
a  matter  that  is  far  more  serious.  Judge  Gordon  has  shown  us, 
it  seems  to  me  to  the  point  of  demonstration,  that  ability  to  speak 
the  English  language  with  various  degrees  of  understanding  is  not 
a  safe  or  wise  criterion  of  the  ability  to  vote  intelligently.  On 
the  other  hand,  Senator  Fisher  has  indicated  to  us  something  which 
I  fancy  finds  us  all  in  agreement;  that  is,  that  ability  to  speak  and 
write  and  understand  the  English  language  is  an  education  ideal 
that  is  well  worth  striving  for;  but,  Mr.  Chairman,  the  way  in  which 
to  attain  that  educational  ideal  is  by  a  direct,  intelligent,  aggressive 
campaign  of  Americanization,  and  not  by  attempting  by  indirection  to 
forward  an  educational  cause  by  imposing  a  disqualification  upon 
the  voter  who  has  not  been  educated.  It  is  a  perilous  thing,  Mr. 
Chairman,  to  thi'ow  Americanization  into  politics.  That  is  what 
this  amendment  proposes.  It  may  well  be,  if  this  amendment  pre- 
vails, a  matter  of  political  expediency  in  a  given  locality  to  keep  the 
masses  of  people  in  ignorance  of  English.  It  may  well  be  to  the 
interest  of  a  political  party  or  a  political  combination  to  discourage 
the  progress  of  Americanization  because  of  the  indirect  effect  that 
will  be  produced  upon  the  voting  statistics  in  that  locality,  according 
to  the  progress  or  retardation  of  the  Americanization  program.  I 
protest,  sir,  against  injecting  the  political  issue  into  the  program  of 
Americanization,  for  it  seems  to  me  to  be  dangerous  in  the  extreme. 
If  we  have  this  educational  ideal  before  us — and  I  assume  we  all  have 
it_the  thing  to  do  is  to  pursue  it  directly  and  not  by  this  dangerous 
business  of  indirection,  and  I  do  not  see  how  we  can  be  in  doubt 
upon  the  point  discussed  by  Judge  Sulzberger.  I  fancy  few  of  us 
have  calmly  considered  what  it  would  mean  at  this  particular  time 
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in  the  history  of  this  country  and  of  this  state  to  deliberately  under- 
take to  disfranchise  multitudes  of  people  who  now  possess  the  vote, 
by  applying  to  them  the  test  of  ability  to  speak  the  English  language. 
I  hope,  sir,  that  I  shall  not  be  supposed  to  be  weak  or  half-hearted  in 
my  advocacy  of  every  measure  which  directly  stimulates  the  speaking 
and  reading  of  English  on  the  part  of  the  masses  of  the  people.  I  am 
merely  protesting  against  what  seems  to  me  to  be  a  most  unwise  in- 
terference with  a  very  great  and  hopeful  program. 

Mr.  REED.  Mr.  Chairman:  May  I  say  one  more  word  and  then 
I  will  say  no  more.  I  find  myself  in  strange  company.  I  seem  to  be 
carrying  the  burden  of  the  committee's  report  in  which  they  recom- 
mend an  educational  qualification.  Mrs.  Miller  and  I  wholly  dis- 
agree on  the  question  of  suffrage  and  agree  on  the  question  of  educa- 
tional qualification.  My  friend,  Mr.  Pinchot,  whom  I  relied  upon, 
has  deliberately  thrown  me  down,  and  now,  alas,  the  beloved  chair- 
man of  our  own  committee  has  repudiated  me.  Now,  nobody  is  going 
to  taunt  me  or  coax  me  into  making  an  anti-suffrage  speech.  I  am 
not  going  to  do  it.  I  am  going  to  stand  solidly  on  the  proposition 
that  no  man  has  a  right  to  vote  in  the  state  of  Pennsjdvania  who  does 
not  know  what  he  is  voting  for,  and  that  the  way  for  him  to  know 
what  he  is  voting  for  is  to  be  able  to  speak  understandingly  the 
English  language.  That  does  not  include  an  educational  qualifica- 
tion. My  friend,  Judge  Gordon,  with  that  wonderful  ability  that 
makes  him  so  dangerous  before  a  jury,  deliberately  injected  into  my 
proposition  an  educational  qualification.  He  talks  about  the  purity 
of  English  and  one  thing  or  another.  Now,  there  is  a  common-sense 
way  to  look  at  this  thing.  We  do  not  have  to  put  a  man  through  the 
university  to  find  out  whether  he  knows  and  can  speak  the  English 
language  or  whether  he  understands  it.  My  three  friends  from 
Philadelphia  come  from  precincts  of  the  city  where  they  probably 
do  not  know  what  it  means  to  have  masses  of  foreigners  who  do 
not  understand  the  English  language,  who  are  not  in  harmony  with 
the  institutions  of  this  country,  who  do  not  care  anything  about 
them,  who  cannot  be  talked  to  in  English  by  people  who  will  explain, 
the  Americanization  friends  of  Mr.  Pepper,  who  can  be  swayed  and 
have  been  swayed  by  foreign  agitators,  and  have  marched  through  the 
streets  of  our  city  and  surrounding  towns  to  the  dread  of  the  in- 
habitants, and  who  have  only  been  controlled  by  fear  of  force.  What 
I  suggest  will  help  Mr.  Pepper's  program.  You  cannot  make  a  man 
study  English.  You  cannot  impress  him  with  the  beauties  of  Ameri- 
canization— ^whatever  that  means — if  he  does  not  see  something  to  be 
gained  by  it.  If  he  knows  he  cannot  vote  until  he  can  speak  enough 
English  to  ask  for  a  vote,  tliat  he  can  have  explained  to  him  by 
English  speakers  what  the  questions  are  then  until  he  is  able  to  do 
that  he  onght  not  to  have  a  vote.  It  is  unthinkable  to  me  that  men 
have  a  right  to  control  the  policies  of  this  state  who  do  not  know 
enough  English  to  know  what  the  policies  are.  I  do  not  think  there 
are  many  hundreds  of  thousands  of  them,  multitudes  of  these  people, 
as  my  friends  say ;  but  whether  there  are  or  not.  it  does  not  make  any 
difference  in  the  principle.  You  set  up  the  goal  that  a  man  cannot 
vote  until  he  can  speak  English,  and  he  will  speak  it. 

Mr.  FOX.  Mr.  Chairman:  T  do  not  want  to  prolong  this  debate 
unnecessarily,  but  for  the  section  of  the  state  from  which  I  come  I 
want  to  say  a  word  in  behalf  of  my  constituents.  I  was  glancing  over 
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the  report  of  the  last  meeting  of  the  Commission  and  the  few  remarks 
that  were  quoted  as  being  made  by  me,  and  I  confess  that  if  the  stenog- 
rapher took  me  correctly,  Judge  Reed  would  disfranchise  me,  be- 
cause I  certainly  did  not  speak  the  English  language  intelligently. 
I  am  in  entire  sympathy  with  Judge  Reed's  endeavor  to  correct  the 
evil  he  has  in  mind,  but  I  fear  this  is  not  the  best  way  to  right  it. 
Our  naturalization  court  has  for  years  required  the  test  that  Judge 
Reed  proposes.  We  have  a  large  foreign  population  in  our  district 
and  they  are  invariably  required  not  only  to  read  the  English  lan- 
guage, but  they  are  examined  as  to  the  provisions  of  the  Constitution 
of  the  United  States ;  but  the  particular  element  that  I  have  in  mind, 
to  Avhich  I  think  grave  injustice  is  done,  is  the  Pennsylvania  Dutch. 
We  have  a  group  of  counties  in  the  northeastern  section  of  the  state, 
the  citizens  of  which  Avere  born  there  and  lived  there  throughout  their 
lives,  and  a  large  proportion  of  them  speak  Pennsylvapia  Dutch. 
They  often  come  into  our  courts  and  we  require  the  services  of  an 
interpreter,  not  so  frequently  now  as  in  the  earlier  years  of  my 
practice ;  but,  nevertheless,  we  very  often  have  them.  These  men  are 
good  citizens.  They  are  thoroughgoing  Americans.  They  do  not 
need  any  Americanization.  But  it  would  be,  in  my  conception  of  it, 
a  very  grave  injustice  to  disfranchise,  the  large  body  of  citizens  who 
are  residing  in  that  portion  of  the  state.  For  this  reason  alone, 
if  for  no  other,  I  would  be  obliged  to  vote  against  the  suggestions  that 
Judge  Reed  has  made. 

I  am  in  entire  sympathy  with  what  my  distinguishel  friend,  Mr. 
Pepper,  has  said  as  to  the  best  method  of  righting  this.  I  think  that 
we  have  all  realized  very  clearly,  especially  during  the  progress  of  the 
World  War,  the  necessity  of  Americajiizing  the  foreign  element,  and 
in  all  the  communities  that  I  know  of,  that  work  is  going  forward,  and 
going  forward  rapidly.  So  it  seems  to  me,  therefore,  that  the  sugges- 
tion of  the  committee,  rather  than  that  of  Judge  Reed,  ought  to 
prevail. 

Mr.  THORPE.  Mr.  Chairman:  I  do  not  care  to  prolong  this 
discussion,  but  one  or  two  matters  appear  to  me  to  be  pertinent.  In 
those  states  in  which  educational  qualification  has  been  prescribed 
in  the  state  Constitution,  there  has  been  difficulty  without  exception, 
and  the  most  conspicuous  example  which  appears  is  the  one  in  Ala- 
bama in  1868,  where  it  was  said  by  the  Reconstruction  Convention 
that  an  educational  qualification  should  never  be  invoked,  and  that 
clause  was  inserted  in  the  Bill  of  Rights,  the  obvious  purpose  being 
to  include  in  the  electorate  a  great  group  of  Africans  who  could  not 
read.  That  was  the  obvious  purpose  of  excluding  forever  such  a 
clause  as  required  the  ability  to  read  or  write.  Missouri  started  this 
proposition  in  1872,  if  mj  memory  is  correct,  with  the  requirement 
of  reading,  which  is  practically  the  same  as  Massachusetts  has  in 
itsi  amendment.  But,  Mr.  Chairman,  as  Mr.  Pepper  has  said,  there 
are  two  points  here  which  I  think  we  should  carefully  distinguish. 
For  instance,  in  this  matter  of  the  use  of  the  word  "male,"  or  "fe- 
male," you  will  recall  some  five  or  six  years  ago  in  the  state  of 
Ohio  a  Constitutioji  was  adopted  which  uses  the  word  "white"  as  de- 
scriptive of  the  voter.  It  stands  in  the  present  Constitution  of  Ohio, 
and  it  carried  by  a  majority  of  over  two  hundred  and  fifty  thousand 
votes.    That  conflicts  with  the  Federal  Constitution  and  is  thereby 
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uull  and  void,  for  whether  the  word  "male*"  or  ''female''  appears,  this 
Constitution  will  have  to  square  with  the  Federal  instrument. 

The  voting  proposition,  it  seems  to  me,  is  not  a  right  at  all.  It 
is  a  privilege,  the  state  be  protected  if  the  proposition  made 

by  my  distinguished  colleague  from  Pittsburgh  carries?  The  funda- 
mental proposition  is:  Shall  we  protect  the  state  as  a  whole  by  re- 
quiring this  or  requiring  that? 

Xow,  as  to  the  matter  of  whether  that  privilege  or  so-called  right 
shall  include  males  only,  will  depend  ultimately  on  the  Federal  in- 
strument, and  whether  it  is  put  in  now  or  put  in  later,  or  whether 
it  is  shunned  entirely,  will  make  very  little  difference.  As  to  this 
educational  qualification,  I  did  not  wholly  agree  with  my  colleagues 
on  the  committee.  It  seems  to  me  that  an  educational  qualification 
is  a  matter  for  immediate  action  by  a  legislative  body  adapting  the 
supreme  law  to  present  conditions  rather  than  imposing  a  perma- 
nent organic  provision ;  and  it  seems  to  me  that  it  would  be  perilous 
to  insist  on  any  educational  test  of  any  kind.  Although  the  report 
is  made  by  my  committee,  my  sympathies  are  with  the  view  of  the 
distinguished  gentleman  in  front  of  me.  Judge  Gordon,  and  I  feel 
that  what  we  may  say  as  to  male  or  female  will  make  very  little 
diS'erence  ultimately ;  but  what  we  may  say  as  to  educational  quali- 
fications will  make  a  diff'erence. 

Mr.  FISHER.  Mr.  Chairman:  Are  we  voting  now  on  both  sug- 
gestions? 

The  CHAIEMAN.    We  are  voting  on  the  entire  amendment  as 
proposed  by  Judge  Reed. 
On  the  question  recurring. 
Will  the  Committee  agree  to  the  amendment? 
It  was  not  agreed  to. 
On  the  question  recurring. 
Will  the  Committee  adopt  the  report? 

Mr.  REED.  That  includes  the  educational  qualification,  as  I  un- 
derstand it. 

The  CHAIRMAN.  The  Chair's  understanding  is  that  the  educa- 
tional qualifications  shall  be  prescribed  by  the  legislature.  The 
question  is  on  the  adoption  of  the  report  of  the  committee. 

Mr.  KELLY.  Mr.  Chairman:  I  do  not  hope  to  throw  any  ad- 
ditional light  on  the  discussion  we  have  already  had,  but  it  seems  to 
me  what  we  have  heard  against  Judge  Reed's  amendment  would  ap- 
ply with  even  greater  force  to  the  report  of  the  committee  if  the 
educational  qualification  feature  of  the  amendment  is  passed  to  the 
judgment  of  the  legislature.  Under  this  sweeping  amendment  to  the 
old  provision  of  the  Constitution,  the  legislature  in  its  wisdom  is 
empowered  to  set  up  any  educational  qualification  it  may  see  fit.  I 
take  it  that  it  could  require,  as  far  as  this  constitutional  provision 
is  concerned,  if  it  should  be  adopted,  that  a  present  citizen  should 
not  have  a  right  to  vote  unless  he  passed  an  examination  in  Latin 
or  Greek,  or  whatever  other  standard  they  might  set  up.  This  edu- 
cational qualification  is  objectionable  for  the  reasons  which  have 
been  mentioned.  I  think  this  is  more  objectionable  than  the  one 
included  in  Judge  Reed's  amendment,  because  Judge  Reed's  opinion, 
as  expressed  in  his  amendment,  was  that  a  voter,  in  order  to  be  en- 
titled to  cast  his  vote,  should  simply  speak  and  understand  English ; 
whereas  this  proposed  amendment  of  the  committee  would  give  the 
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legislature  the  power  to  require  something  more  than  that,  and 
^vhether  or  not  there  is  some  merit  in  the  educational  qualification 
of  a  voter,  the  objection  that  Judge  Sulzberger  has  suggested  is,  it 
seems  to  me,  absolutely  unanswerable,  and  that  is,  that  in  the  prac- 
tical application  of  the  provision,  if  it  should  be  enacted  into  a  law, 
a  great  evil  would  result.  We  have  in  the  county  where  I  live  cer- 
tain election  districts  which  are  very,  very  largely  of  one  politicf-1 
party.  In  some  districts  it  is  this  i^arty  and  in  other  districts  it 
is  that  party.  The  majority  is  so  great  that  not  only  is  the  judge 
of  election  and  majority  inspector  of  one  political  'party,  but  the 
minority  inspector  also,  so  that  we  have  election  boards  composed 
all  of  one  j)olitical  party,  in  one  instance,  as  I  have  said,  being  one 
party,  and  in  the  other  instance  it  is  the  other  party.  The  result 
of  a  condition  of  this  kind,  if  the  matter  of  educational  qualification 
should  be  left  to  the  determination  of  the  election  board,  would,  of 
course,  I  think,  in  some  instances,  and  perhaps  in  many  instances, 
be  to  disfranchise  many  voters  who  would  be  qualified  to  vote  even 
under  siich  requirements  as  the  legislature  might  see  fit  to  impose. 
That,  it  seems  to  me,  as  a  practical  i^roposition,  makes  this  provision 
very,  very  objectionable,  and  it  seems  to  me  that  the  provisions  in 
the  Constitution  of  1873  should  be  left  alone. 

Mr.  ALTER.  Mr.  Chairman:  I  am  entirely  in  harmony  with  the 
suggestions  which  have  been  made  by  Judge  Kelly.  I  was  able,  with 
some  little  hesitation,  to  support  the  amendment  offered  by  Judge 
Reed,  which  prescribed  a  very  moderate  qualification;  but  it  seems 
to  me  to  turn  over  to  the  legislature  the  power  which  is  contemplated 
by  this  proposed  amendment  would  be  absolutelj^  reckless. 

Mr.  GORDON.  Mr.  Chairman :  I  want  to  express  my  concurrent 
views  with  Judge  Reed  and  Mr.  Alter.  I  think  the  qualifications  for 
the  right  to  vote  should  be  expressed  in  the  Constitution,  and  there 
alone ;  and  it  should  be  clear  and  definite,  and  not  left  to  the  political 
fluctuation  of  the  general  assembly  to  say  from  time  to  time  who 
shall  be  qualified  to  vote.  I  think  the  amendment  of  the  committee 
ii-'  far  more  objectionable  than  the  suggestion  of  Judge  Reed. 

Mr.  SULZBERGER.  Mr.  Chairman:  I  want  to  say  that  after 
this  debate,  I  can  do  nothing  more  than  agree  with  my  colleague, 
Judge  Gordon. 

The  CHAIRMAN.  The  Chair  desires  to  call  the  Committee's  at- 
tention to  the  fact  that  there  is  nothing  befoi^e  it  except  the  report  of 
Committee  No.  3  on  section  1  of  article  VIII. 

Mr.  REED.  Mr.  Chaii'man:  I  move  to  amend  the  report  by  strik- 
ing out  the  words  "educational  qualifications"  and  substituting  the 
provision  that  "He  shall  be  able  to  understand  and  speak  the  Eng- 
lish language." 

Mr.  STACKPOLE.    Mr.  Chairman:    I  second  the  amendment. 
On  the  question. 

Will  the  Committee  agree  to  the  amendment? 

Mr.  CUYLER.  Mr.  Chairman:  I  feel  that  on  such  an  important 
subject  as  this  we  are  proceeding  too  fast,  and  that  it  ought  to  re- 
ceive further  serious  consideration.  I  therefore  move  that  the  sec- 
tion be  resubmitted  to  the  committee  for  further  consideration. 

The  CHAIRMAN.  The  suggestion  of  the  Chair  is  that  if  we  get 
beyond  second  reports  it  will  clog  the  Committee,  and  it  seems  to 
me  if  we  can  dispose  of  such  questions  here  it  will  save  time.  We 
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have  found  in  the  committee  that  I  hapiien  to  be  a  member  of  that 
the  same  division  that  exists  in  the  committee  as  a  whole  will  recur. 

Mr.  CUYLER.    Mr.  Chairman:    I  withdraw  my  motion. 

Mr.  REED.  Mr.  Chairman:  I  think  that  it  is  hardly  fair  that 
1  should  inject  my  suggestion  into  the  report,  and  I  withdraw  my 
amendment. 

Mr.  STACKPOLE.  Mr.  Chairman.  I  withdraw  my  second.  In 
view  of  the  great  divergence  of  opinion  on  this  question,  might  it  not 
be  proper  to  lay  the  whole  nuitter  on  the  table  for  the  present  and 
take  it  up  perhaps  later. 

The  CHAIRMAN.  If  the  Chair  may  express  an  opinion  on  that, 
tlie  Chair  feels  that  we  have  had  a  full  discussion  and  are  only  invit- 
ing the  opening  of  the  subject  anew  where  we  can  in  this  Committeci 
of  the  Whole  dispose  of  it  finally. 

Mr.  PEPPER.  Mr.  Chairman:  I  move  as  an  amendment  to  the 
report  of  the  committee  the  striking  out  of  the  words  "and  such 
educational  qualifications  as  the  general  assembly  may  superadd." 

Mr.  KELLY.    Mr.  Chairman:    I  second  the  amendment. 

On  the  question, 

Will  the  Committee  agree  to  the  amendment? 
It  was  agreed  to. 

The  CHAIRMAN.  Then  the  question  is  on  the  report  of  Commit- 
tee No.  3,  which  would  strike  out  the  word  "male"  after  the  word 
"Every"  and  leave  the  section  as  it  is  in  the  Constitution  at  present 
with  that  word  stricken  out. 

On  the  question. 

Will  the  Committee  adopt  the  report  as  amended? 

Mr.  FOX.  Mr.  Chairman:  It  seems  to  me  that  if  we  are  to  strike 
out  the  word  "male,"  we  should  change  the  pronoun  in  the  first,  sec- 
ond, third  and  fourth  clauses.  I  know  that  the  chairman  of  the  com- 
mittee, in  response  to  inquiry  when  the  report  was  originally  made, 
said  it  was  the  understanding  of  the  committee  that  that  covered 
both  the  male  and  female ;  but  while  that  may  be  the  understanding 
of  the  committee  and  the  Commission,  who  shall  say  that  it  will  not 
give  rise  to  litigation?  I  therefore  suggest  that  in  place  of  the 
word  "he"  we  substitute  "such  elector"  in  each  of  those  paragraphs, 
and  I  so  move. 

Mrs.  MILLER.    Mr'  Chairman:    I  second  the  amendment. 
On  the  question, 

Will  the  Committee  agree  to  the  amendment? 

Mr.  REED.   Mr.  Chairman :   "Elector"  means  a  male. 

Mr.  PEPPER.  Mr.  Chairman:  This  seems  to  me  to  be  a  good 
time  at  which  to  make  up  our  minds  what  policy  we  are  going  to 
adopt  in  constitutional  phraseology,  in  view  of  the  fact  that  the 
qualitication  of  sex  is  no  longer  a  determining  one  in  the  matter 
of  the  franchise.  This  question  is  bound  to  recur.  It  seems  to  me 
we  might  as  well  leave  that  to  the  decision  of  a  committee  on  style 
and  not  debate  it  in  the  Committee.  For  myself  it  seems  to  me  that 
ultimately  it  ought  to  be  decided  that  the  masculine  pronoun  should 
stand  rather  than  that  we  should  attempt  to  make  a  substitution  of 
other  words.  Judge  Reed  has  suggested  that  elector  is  masculine, 
and  somebody  will  be  suggesting  that  electrix  be  used.  I  submit  that 
this  is  one  of  those  questions  that  cannot  be  properly  debated  in  the 
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Committee  at  large;  that  we  should  pass  the  matter  of  this  word, 
with  the  understanding  that  it  be  a  subject  for  the  committee  on 
style,  to  which  I  suppose  the  Avhole  document  will  ultimately  have 
to  go. 

The  CHAIKMAN.  The  question  before  the  Committee  is  the  mo- 
tion of  Judge  Fox  to  substitute  the  words  "such  elector"  for  the 
word  '"he"  in  the  first,  second,  third  and  fourth  paragraphs  of  the 
section. 

Mr.  FOX.  Mr.  Chairman:  I  am  perfectly  willing  to  adopt  Mr. 
Pepper's  suggestion  to  refer  the  matter  to  a  committee,  and  1  with- 
draw the  motion. 

Mrs.  MILLER.    Mr.  Chairman:    I  withdraw  my  second. 

The  CHAIRMAN.  The  motion  of  Judge  Fox  is  withdrawn  with 
the  understanding  that  this  language^  will  be  r_£f erred  to  the  com- 
mittee on  style  when  such  committee  is  created. 

On  the  question  recurring. 

Will  the  Committee  adopt  the  report  as  amended? 
It  was  adopted. 

ARTICLE  VIII,  SECTION  2. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration 
is  section  2  of  article  VIII  of  the  Constitution,  the  report  of  Com- 
mittee No.  3  being  that  this  section  shall  stand  without  change. 

The  Secretary  read  the  section  as  follows : 

Section  2.  The  general  election  =shall  be  held  biennially  on  the  Tuesday  next 
following  the  first  Monday  of  November  in  each  even-numbered  year,  but  the  general 
assemljly  may  by  law  fix  a  different  day,  two-thirds  of  all  the  members  of  each  House 
consenting  thereto ;  provided,  that  such  election  shall  always  be  held  in  an  even- 
numbered  year.    (Amendment  of  November  2,  1909.) 

On  the  question. 

Will  the  Committee  adopt  the  report? 

Mr.  THORPE.  Mr.  Chairman:  I  move  that  the  report  of  Com- 
mittee No.  3,  on  section  2  of  article  VIII  of  the  Constitution  be 
adopted. 

Mr.  KELLY.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  VIII,  SECTION  4. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  4  of  article  VITI  of  the  Constitution,  the  report  of  Com- 
mittee No.  3  being  that  this  section  shall  stand  without  change. 

The  Secretaiy  read  the  section  as  follows : 

Section  4.  All  elections  by  the  citizens  shall  be  by  ballot  or  by  such  other  method 
as  may  be  prescribed  by  law ;  provided,  that  secrecy  in  voting  be  preserved.  (Amend- 
ment of  November  5.  1901.) 

On  the  question,  •  . 

Will  the  Committee  adopt  the  report? 

Mr.  THORPE.  Mr.  Chairman:  I  move  that  the  report  of  the  Com 
mittee  No.  3  on  section  4  of  article  VIII  of  the  Constitution  be 
adopted. 

Mr.  KELLY.    Mr.  Chairman:    I  second  the  motion. 
On  the  question, 
'  Will  the  Committee  agree  to  the  motion? 
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Mr.  FISHEE.    Mr.  Chairman:    What  has  become  of  section  3? 

The  CHAIRMAN.  Section  3,  I  am  advised  by  the  Secretary,  has 
been  referred  to  the  judiciary  committee. 

Mr.  THORPE.  Mr.  Chairman:  Permit  me  to  say  that  the  report 
of  Committee  iSIo.  3,  which  has  just  been  distributed  to  the  members, 
atfects  these  matters  now  under  consideration,  and  miglit  profitably 
be  considered  in  connection  with  our  former  report  at  this  time. 
Otherwise,  we  would  be  going  over  the  same  ground  twice. 

POINT  OF  INFORMATION. 

Mr.  THORPE.  Mr.  Chairman:  I  rise  to  a  point  of  information. 
Before  considering  anything  further  in  the  report  you  are  now  look- 
ing at,  should  you  not  take  the  following  report  of  the  committee, 
which  was  not  ready  for  your  consideration  this  morning,  but  is  now 
on  the  desks  of  the  members,  as  it  makes  some  difference? 

The  CHAIRMAN.  Then,  in  order  to  keep  the  records  straight  at 
the  desk  so  that  the  Secretary  may  know,  I  would  suggest  that  the 
chairman  of  Committee  No.  3  offer  at  this  time  the  supplemental  re- 
port. 

Mr.  THORPE.  Mr.  Chairman:  It  is  the  report  made  yesterday, 
and  just  handed  in. 

COMMITTEE  OF  THE  WHOLE  RISES. 

The  Committee  of  the  Whole  then  rose  and  the  Chairman  re- 
ported progress. 

REPORT  FROM  COMMITTEE. 

The  CHAIRMAN.  The  supplemental  report  of  Committee  No.  3 
will  be  read  by  the  Secretary,  because  we  will  have  to  go  back,  as  I 
see  it  now,  and  take  up,  in  the  light  of  this  report,  one  clause  in 
the  first  section  of  article  VIII. 

For  Report  No.  9,  see  Appendix. 

COMMITTEE  OF  THE  WHOLE. 

The  Commission  then  resolved  itself  into  the  Committee  of  the 
Whole,  William  I.  Schaffer,  Chairman. 

RECONSIDERATION  OF  VOTE  ON  SECTION  1  OF  ■ 

ARTICLE  VIII. 

Mr.  THORPE.  Mr.  Chairman:  I  move  that  the  vote  by  which 
the  report  of  the  committee  on  section  1  of  article  VIII  was  adopted 
be  reconsidered. 

Mr.  VOLL.   Mr.  Cliairman:    I  second  the  motion. 

The  motion  was  agreed  to. 

ARTICLE  VIII,  SECTION  1. 

The  CHAIRMAN.  The  Chair  will  now  take  up  the  report  of 
Committee  No.  3  as  to  paragraph  4  of  section  1  of  article  VIII,  the 
report  of  the  committee  being  that  this  paragraph  shall  be  omitted 
from  the  Constitution. 

The  Secretary  read  the  section  as  follows: 
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Sectioii  1.  Every  citizen  twenty-one  years  of  age,  possessing  the  following 
qualitications  and  such  educational  qualifications  as  the  general  assembly  may  super- 
add, shall  be  entitled  to  vote  at  all  elections,  subject,  however,  to  such  laws  requir- 
ing and  regulating  the  i-egistration  of  electors  as  the  general  assembly  may  enact: 

1.  He  shall  have  been  a  citizen  of  the  United  States  at  least  one  month. 

2.  He  shall  have  resided  in  the  state  one  year  (or,  having  previously  been  a 
qualified  elector  or  native-born  citizen  of  the  state,  he  shall  have  removed  therefrom 
and  returned,  then  six  months)  immediately  preceding  the  election. 

3.  He  shall  have  resided  in  the  election  district  where  he  shall  offer  to  vote  at 
least  two  months  immediately  preceding  the  election. 

On  the  question, 

Will  the  Committee  adopt  the  report  ? 

Mr.  THORPE.  Mr.  Chairman:  I  move  that  the  report  of  Com- 
mittee No.  3  on  section  1  of  article  VLII  of  the  Constitution  be 
adopted. 

Mr.  VOLL.   Mr.  Chairman :    1  second  the  motion. 
On  the  question, 

Will  the  Committee  agree  to  the  motion  ?  '  ^ 

PERSONAL  TAX. 

Mr.  SULZBERGER.  Mr.  Chairman:  It  is  true  that  the  tax- 
paying  qualification  in  a  large  number  of  cases  is  a  mere  survival, 
but  that  that  survival  should  be  construed  into  a  hardship,  I  can- 
not, without  further  explanation,  understand.  It  does  tend  to  give 
at  least  a  rudimentary  personal  interest  to  a  man  to  say  that  prior 
to  the  election  he  must  pay  a  tax,  even  if  it  be  nominal  in  amount; 
and  making  a  man  who  is  a  voter  dwell  on  the  thought  of  his  rela- 
tion to  the  state  and  of  his  duty  in  exercising  the  franchise,  is,  in  my 
judgment,  a  good  stage  of  political  education  and  ought  not  to  be 
abandoned  unless  there  is  a  substantial  reason.  That  substantial 
reason  can  certainly  not  be  found  in  its  oppressive  property  quali- 
fication, because  a  man  may,  without  being  charged  with  being  a 
bloated  capitalist,  be  capable  of  raising  fifty  cents  to  pay  his  per- 
sonal tax. 

Mr.  GORDON.  Mr.  Chairman:  My  learned  colleague  from  Phila- 
delphia is  very  seldom  wrong ;  but  like  most  wise  men,  when  he  does 
go  wrong,  he  goes  very  wrong.  It  seems  to  me  the  report  of  the 
committee  is  right  and  should  be  adopted.  The  lingering  idea  of 
stake  in  government  evinced  once  by  the  holding  of  an  estate  and 
now  by  the  payment  of  a  tax  has  frittered  itself  away  to  the  paying 
of  a  poll  tax  of  fifty  cents  in  the  cities.  It  is  a  lingering  relic  of  a 
dissipated  qualification  and  has  no  other  function  except  to  be  seized 
upon  by  political  parties  as  a  means  of  debauchery  of  the  electorate, 
that  poi'tion  of  the  electorate,  alas,  so  numerous,  that  to  whom  even 
fifty  cents  means  something.  There  is  no  substance  to  this.  It  is 
like  an  abortive  organ,  like  a  rudimentary  organ,  and  remains  simply 
to  vex  and  cause  pain  and  other  difficulties.  The  committee  evidently 
had  this  in  view.  T  do  not  know  who  is  the  author  of  the  matter, 
but  all  the  reports  from  political  committees  in  the  large  cities  show- 
ing the  tens  and  twenties  of  thousands  of  dollars  paid  by  political 
bodies  in  order  to  enable  poor  or  unwilling  taxpayers  to  qualify  by 
paying  their  tax,  is  an  evidence  that  this  qualification  is  at  present 
a  wrong  and  a  cause  of  debauchery  of  the  electoral  system.  I  hope 
the  committee's  report  will  prevail. 

Mr.  STACKPOLE.  Mr.  Chairman:  I  received  a  suggestion  the 
other  day  on  this  particular  subject  in  a  letter  from  a  working  man 
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who  was  quite  vehement  about  some  commeut  that  had  been  made 
by  a  voter  in  respect  to  a  poll  tax,  the  voter  having  protested  to 
such  tax  being  imposed,  and  the  writer  suggests  that  this  Com- 
mission should  change  the  whole  proposition  and  make  the  poll  tax 
five  dollars,  and  if  the  voter  should  appear  at  the  primary  election 
he  should  be  rebated  one  dollar,  and  if  he  appear  at  the  general  elec- 
tion he  should  be  rebated  another  dollar,  so  that  actually  in  the  end 
the  tax  would  be  three  dollars  as  an  incitement  to  his  participation 
in  our  system  of  government.  I  offer  that  as  an  interesting  sugges- 
tion from  the  outside. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report?  ,  ' 

It  was  adopted.  .  • 

ARTICLE  VIII,  SECTION  4. 

The  CHAIRMAN.  We  will  now  resume  the  consideration  of  sec- 
tion 4  of  article  VIII,  the  report  of  Committee  No.  3  being  that  sec- 
tion 4  of  article  VIII  of  the  Constitution  shall  stand  without  change. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report  ? 

It  was  adopted. 

ARTICLE  VIII,  SECTION  5. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration 
is  section  5  of  article  VIII  of  the  Constitution,  the  report  of  Com- 
mittee No.  3  being  that  this  section  shall  stand  without  change. 

The  Secretary  read  the  section  as  follows: 

Section  5.  Electors  shall  in  all  cases  except  treason,  felony  and  breach  or  surety 
of  the  peace,  be  privileged  from  arrest  during  their  attendance  on  elections,  and  in 
going  to  and  returning  therefrom. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  THORPE.  Mr.  Chairman:  I  move  that  the  report  of  Com- 
mittee No.  3  on  section  5  of  article  VIII  of  the  Constitution  be 
adopted. 

Mr.  KELLY.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  VIII,  SECTION  6. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  6  of  article  VIII  of  the  Constitution,  the  report  of  Com- 
mittee No.  3  being  that  this  section  shall  stand  without  change. 

The  Secretary  read  the  section  as  follows: 

Section  6.  Whenever  any  of  the  qualified  electors  of  this  commonwealth  shall 
bo  in  actual  military  service,  under  a  requisition  from  the  President  of  the  United 
States  or  by  the  authority  of  this  commonwealth,  such  electors  may  exercise  the 
right  of  suffrage  in  all  elections  by  the  citizens,  under  such  regulations  as  are  or 
shall  be  prescribed  by  law,  as  fully  as  if  they  were  present  at  their  usual  places  of 
election. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  THORPE.  Mr.  Chairman:  I  move  that  the  report  of  Com- 
mittee No.  3  on  section  6  of  article  VIII  of  the  Constitution  be 
adopted. 

Mr.  KELLY.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

10 


146 


PROCEEDINGS  OF  THE  COMMISSION 


[Jan.  r 


ARTICLE  VIII,  SECTION  8. 

The  CHAIRMAN.  The  uext  section  in  order  for  consideration 
is  section  8  of  article  VIII  of  the  Constitution,  the  report  of  Com- 
mittee No.  3  being  that  this  section  shall  stand  without  change. 

The  Secretary  read  the  section  as  follows: 

Section  8.  Any  pei'sou  who  shall  give,  or  promise  or  offer  to  give,  to  an  elector, 
any  money,  reward  or  other  valuable  consideration  for  his  vote  at  an  ulcction,  or 
for  withholding  the  same,  or  who  shall  give  or  promise  to  give  such  consideration 
to  any  other  person  or  party  for  such  elector's  vote  or  for  the  withholding  thereof, 
and  any  elector  who  shall  receive  or  agree  to  rccieve,  for  himself  or  for  another, 
any  money,  reward  or  other  valuable  consideration  for  his  vote  at  an  election,  or 
for  withholding  the  same,  shall  thereby  forfeit  the  right  to  vote  at  such  election, 
and  any  elector  whose  right  to  vote  shall  be  challenged  for  such  cause  before  the 
election  officers,  shall  be  required  to  swear  or  affirm  that  the  matter  of  the  challenge 
is  untrue  before  his  v6te  shall  be  received. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  THORPE.  Mr.  Chairman:  I  move  that  the  report  of  Com- 
mittee No.  3  on  section  8  article  VIII  of  the  Constitution  be 
adopted. 

Mr.  KELLY.   Mr.  Chairman:    I  second  the  motion. 
On  the  question, 

Will  the  Committee  agree  to  the  motion  ?  _ 

BRIBERY. 

Mr.  PEPPER.  Mr.  Chairman:  May  I  ask  whether  or  not,  in  the 
judgment  of  the  reporting  committee,  this  is  one  of  those  provisions 
which,  excellent  in  itself,  is  really  a  matter  of  legislation,  having 
no  place  in  the  Constitution?  The  reason  I  ask  the  question  is  be- 
cause scattered  through  the  Constitution  we  find  a  variety  of  pro- 
visions which  make  a  certain  conduct  criminal,  declaring  it  to  be  at- 
tended with  certain  consequences.  That  is  the  case  with  several 
sections  in  the  articles  that  are  confided  to  Committee  No.  4,  and  it 
occurs  to  me  to  ask  here  for  an  expression  of  opinion  as  to  whether 
there  is  some  good  reason  why  even  so  serious  an  offense  as  this 
should  be  made  the  subject  of  constitutional  enactment  as  disting- 
uished from  being  left  to  be  dealt  with  in  the  criminal  code.  T  have 
no  fixed  view  upon  it,  but  it  occurs  to  me  that  unless  there  is  a 
special  reason  for  dealing  with  misconduct  in  the  Constitution,  it 
ought,  as  a  general  rule,  be  made  the  subject  of  legislation  rather 
than  of  constitutional  prohibition  or  prescription. 

Mr.  SULZBERGER.  Mr.  Chairman:  That  was  in  the  Constitu- 
tion of  1873. 

Mr.  PEPPER.  1  realize  that,  Judge  Sulzberger;  but,  after  all, 
while  this  particular  provision  dates  back  as  far  as  that,  there  are 
a  number  of  instances  of  declaration  that  such  and  such  conduct  is 
criminal  that  are  of  very  much  more  recent  date,  and  when  we  come 
to  those  we  will  have  to  adopt  some  policy  with  regard  to  them  which 
is  not  based  on  their  antiquity,  and  it  seems  to  me  the  whole  ques- 
tion whether  we  are  going  to  continue  criminal  prescriptions  in  the 
Constitution  is  really  raised  by  the  report  of  the  committee.  I  do  not 
have  any  decided  opinion  to  express  on  the  subject,  but  I  would 
like  to  be  sure  that  that  question  is  before  the  committees  when 
these  sections  are  considered. 
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Ml".  ALTER.  Mr.  Chairman:  It  seems  to  me  the  distinction  is 
this ;  that  where  the  penalty  is  the  loss  of  the  right  to  vote,  then 
the  provision  should  be  in  the  Constitution.  The  Constitution  is  the 
only  instrument  the  voter  ought  to  be  required  to  look  to  in  order  to 
see  when  and  how  we  would  forfeit  his  right  of  suffrage. 

Mr.  PEPPER.    Mr.  Chairman:    That  answers  my  question. 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  motion  ?  .  . 

It  was  agreed  to.  " 

ARTICLE  VIII,  SECTION  9. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  9  of  article  VIII  of  the  Constitution,  the  report  of  Com- 
mittee No.  3  being  that  this  section  shall  stand  without  change,  ex- 
cept the  omission  of  the  words  "absolutely  for  a  term  of  four  years." 

The  Secretary  read  the  proposed  section  as  follows: 

Section  9.  Any  person  who  shall,  while  a  candidate  for  oflBce,  be  guilty  of  bribery, 
fraud  or  willful  violation  of  any  election  law,  shall  be  forever  disqualified  from 
holding  an  office  of  ti'ust  or  profit  in  this  commonwealth  ;  and  any  person  convicted 
of  willful  violation  of  the  election  laws,  shall,  in  addition  to  any  penalties  provided 
by  law,  be  deprived  of  the  right  of  suffrage. 

On  the  question,  • 
Will  the  Committee  adopt  the  report? 

Mr.  THORPE.  Mr.  Chairman:  I  move  that  the  report  of  Com- 
mittee No.  3  on  section  9  of  article  VIII  of  the  Constitution  be 
adopted. 

Mr.  KELLY.    Mr.  Chairman:    I  second  the  motion. 
On  the  question, 

Will  the  Committee  agree  to  the  motion? 

Mr.  ALTER.  Mr.  (  hairman:  It  occurs  to  my  mind  that  to  pro- 
vide for  a  mere  technical  violation  of  some  provision  which  the  legis- 
lature may  prescribe  in  the  election  law,  to  thus  lose  the  right  of 
franchise,  is  a  very  drastic  and  perhaps  unduly  harsh  provision. 

The  CHAIRMAN.  There  is  nothing  before  the  Committee  but  the 
motion  to  adopt  the  report  of  the  committee. 

Mr.  ALTER.    Mr.  Chairman:    I  would  move — 

Mr.  CUYLER.   You  will  notice  the  word  "willful"  is  there. 

Mr.  ALTER.  Mr.  Chairman :  Perhaps  the  word  "willful"  is  some 
protection.  I  will  not  make  a  motion,  but  I  would  simply  desire 
to  call  the  attention  of  the  Committee  to  the  situation. 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  motion? 

It  was  agreed  to. 

ARTICLE  VIII,  SECTION  10. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  10  of  article  VIII  of  the  Constitution,  the  report  of  Commit- 
tee No.  3  being  that  this  section  shall  stand  without  change. 

The  Secretary  read  the  section  as  follows: 

Section  10.  In  trials  of  contested  elections  and  in  proceedings  for  tlie  investiga- 
tion of  elections,  no  person  shall  be  permitted  to  withhold  his  testimony  upon  the 
ground  that  it  may  criminate  himself  or  subject  liim  to  public  infamy';  but  such 
testimony  shall  not  afterwards  be  used  against  him  in  any  judicial  proceedings 
except  for  perjury  in  giving  such  testimony. 
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On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  TH0R1*E.  Mr.  Chairman:  I  move  that  the  report  of  Com- 
mittee No.  3  on  section  10  of  article  VIII  of  the  Constitution  be 
adopted. 

Mr.  KELLY.   Mr.  Chairman:  I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  VIII,  SECTION  12. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  12  of  article  VIII  of  the  Constitution,  the  report  of  Com- 
mittee No.  3  being  that  this  section  shall  stand  withoiit  change. 

The  Secretary  read  the  section  as  follows : 

Section  12.  All  elections  by  person  in  a  representative  capacity  shall  be  vivi 
voce. 

On  the  question,  '  ' 

Will  the  Committee  adopt  the  report?  , 

Mr.  THORPE.    Mr.  Chairman:  I  move  that  report  of  Committee 
No.  3  on  section  12  of  article  VIII  of  the  Constitution  be  adopted. 
Mr.  KELLY.    Mr.  Chairman:  I  second  the  motion. 
The  motion  was  agreed  to. 

The  CHAIRMAN.  May  I  ask  the  Chairman  of  Committee  No.  3 
what  became  of  section  11? 

Mr.  THORPE.  Mr.  Chairman:  Section  11  was  referred  to  the 
committee  on  municipal  government,  also  to  the  committee  on  judi- 
ciary. 

ARTICLE  Vni,  SECTION  13. 

The  CHAIRMAN.  Tlie  next  section  in  order  for  consideration  is 
section  13  of  article  VIII  of  the  Constitution,  the  report  of  Commit- 
tee No.  3  being  that  this  section  shall  stand  without  change. 

The  Secretary  read  the  section  as  follows: 

Section  13.  For  the  purpose  of  voting  no  person  shall  be  deemed  to  have  gained 
a  residence  by  reason  of  his  presence,  or  lost  it  by  reason  of  his  absence,  while  em- 
ployed in  the  service,  either  civil  or  military,  of  this  state  or  of  the  United  States, 
nor  while  engaged  in  the  navigation  of  the  waters  of  the  state  or  of  the  United 
States,  or  on  the  high  seas,  nor  whole  a  student  of  any  institution  of  learning,  nor 
while  kept  in  any  poorhouse  or  other  asylum  at  public  expense,  nor  while  confined 
in  public  prison. 

On  the  question, 

Will  the  Committee  adopt  the  report  ? 

Mr.  THORPE.    Mr.  Chairman:  I  move  tliat  the  report  of  Commit- 
tee No.  3  on  section  13  of  article  VIII  of  the  Constitution  be  adopted. 
Mr.  KELLY.    Mr.  Chairman:  I  second  the  motion. 
The  motion  was  agreed  to.  . 

ARTICLE  VIII,  SECTION  14. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  14  of  article  VIII  of  the  Constitution,  the  report  of  Commit- 
tee No.  3  being  that  this  section  shall  stand  without  change. 

The  Secretary  read  the  section  as  follows: 

Section  14.  District  election  boards  sliall  consist  of  a  judg-e  of  two  inspectors, 
who  shall  be  chosen  annually  by  the  citizens.  Each  elector  shall  have  the  riglit  to 
vote  for  the  judge  and  one  inspector,  and  each  inspector  shall  appoint  one  clerk. 
The  first  election  board  for  any  new  district  shall  be  selected,  and  vacancies  in 
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election  boards  filled,  as  shall  be  provided  by  law.  Election  officers  shall  be  pri- 
vileged from  arrest  upon  days  of  election,  and  while  engaged  in  making  up  and 
transmitting  returns,  except  upon  warrant  of  a  court  of  record  or  judge  thereof, 
for  an  election  fraud,  for  felony,  or  for  wanton  breach  of  the  peace.  In  cities  they 
may  claim  exemption  from  jury  duty  duriiig  their  terms  of  service. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  THORPE.   Mr.  Chairman:  I  move  that  the  repoi^t  of  Commit- 
tee No.  3  on  section  14  of  article  VIII  of  the  Constitution  be  adopted. 
Mr.  KELLY.    Mr.  Chairman:  I  second  the  motion. 
The  motion  was  agreed  to. 

The  CHAIRMAN.  May  the  Chair  inquire  for  information  as  to 
what  has  become  of  sections  15  and  16? 

Mr.  THORPE.  Mr.  Chairman:  Section  15  was  referred  to  the 
committee  on  municipal  government  and  section  16  to  the  com- 
mittee on  judiciary.  . 

.     ^  ARTICLE  VIII,  SECTION  17. 

The  CHAIRMAN.  TTie  next  section  in  order  for  consideration  is 
section  17  of  article  VIII  of  the  Constitution,  tlie  report  of  Commit- 
tee No.  3  being  that  this  section  shall  stand  without  change. 

The  Secretary  read  the  section  as  follows: 

Section  17.  The  trial  and  determination  of  contested  elections  of  electors  of 
President  and  Vice  President,  members  of  the  general  assembly,  and  of  all  public 
officers,  whether  state,  judicial,  municipal  or  local,  shall  be  by  the  courts  of  law,  or 
by  one  or  more  of  the  law  judges  thereof :  the  general  assembly  shall,  by  g'eneral 
law,  designate  the  courts  and  judges  by  whom  the  several  classes  of  election  con- 
tests shall  be  tried,  and  regulate  the  manner  of  trial  and  all  matters  incident 
thereto ;  but  no  such  law  assigning  jurisdiction,  or  regulating  its  exercise,  shall 
apply  to  any  contest  arising  out  of  an  election  held  before  its  passage. 

On  the  question,  . 
Will  the  Committee  adopt  the  report? 

Mr.  THORPE.   Mr.  Chairman :  I  move  that  the  report  of  Commit- 
tee No.  3  on  section  17  of  article  VIII  of  the  Constitution  be  adopted. 
Mr.  KELLY.    Mr.  Chairman:  I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  IX,  SECTION  3.  ' 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  3  of  article  IX  of  the  Constitution,  the  report  of  Committee 
No.  4,  being  that  this  section  shall  stand  without  change. 

The  Secretary  read  the  section  as  follows: 

Section  3.  The  power  to  tax  corporations  and  corporate  property  shall  not  be 
surrendered  or  suspended  by  any  contract  or  grant  to  which  the  state  shall  be  a 
party. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  PEPPER.   Mr.  Chairman:  I  move  that  the  report  of  Commit- 
tee No.  4  on  section  3  of  article  IX  of  the  Constitution  be  adopted.  - 
Mr.  PERRINE.    Mr.  Chairman:  I  second  the  motion. 
The  motion  was  agreed  to. 
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ARTICLE  IX,  SECTION  5. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  5  of  article  IX  of  the  Constitution,  tlie  report  of  Committee 
No.  4  being  that  this  section  shall  stand  without  change. 

The  Secretary  read  the  section  as  follows: 

Section  5.  All  laws  authorizing'  the  borrowing  of  money  by  and  on  behalf  of  the 
state,  shall  specify  the  purpose  for  which  the  money  is  to  be  used,  and  the  money 
so  borrowed  shall  be  used  for  the  purpose  specified  and  no  other. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  PEPPER.    Mr.  Chairman:  I  move  that  the  report  of  Commit- 
tee No.  4  on  section  5  of  article  IX  of  the  Constitution  be  adopted. 
Mr.  PERRINE.    Mr.  Chairman:  I  second  the  motion. 
The  motion  was  agreed  to. 


ARTICLE  IX,  SECTION  11. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  11  of  article  IX  of  the  Constitution,  the  report  of  Committee 
No.  4  being  that  this  section  shall  stand  without  change. 

The  Secretary  read  the  section  as  follows: 

Section  11.  To  provide  for  the  payment  of  the  present  state  debt,  and  any  addi- 
tional debt  contracted  as  aforesaid,  the  general  assembly  shall  continue  and  main- 
tain the  sinking  fund,  sufticient  to  pay  the  accruing  interest  on  such  debt,  and 
annually  to  reduce  the  principal  thereof  by  a  sum  not  less  than  two  hundred  and 
fifty  thousand  dollars ;  the  said  sinking  fund  shall  consist  of  the  proceeds  of  the 
sales  of  the  public  works  or  any  part  thereof,  and  of  the  income  or  proceeds  of  the 
sale  of  any  stocks  owned  by  the  commonwealth,  together  with  other  funds  and  re- 
sources that  may  be  designated  by  law,  and  shall  be  increased  from  time  to  time 
by  assigning  to  it  any  part  of  the  taxes  or  other  revenues  of  the  state  not  required 
for  the  ordinary  and  current  expenses  of  government ;  and  unless  in  case  of  war, 
invasion  or  insurrection,  no  part  of  the  said  sinking  fund  shall  be  used  or  applied 
otherwise  than  in  the  extinguishment  of  the  public  debt. 

On  the  question. 

Will  the  Committee  adopt  the  report? 

Mr.  PEPPER.    Mr.  Chairman:  I  move  that  the  report  of  Commit- 
tee No.  4  on  section  11  of  article  IX  of  the  Constitution  be  adopted. 
Mr.  PERRINE.   Mr.  Chairman:  I  second  the  motion. 
The  motion  was  agreed  to. 


ARTICLE  IX,  SECTION  12. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  12  of  article  IX  of  the  Constitution,  the  report  of  Committee 
No.  4  being  that  this  section  shall  stand  without  change. 

The  Secretary  read  the  section  as  follows : 

Section  12.  The  moneys  of  the  state,  over  and  above  the  necessary  i-eserve,  shall 
be  used  in  the  payment  of  the  debt  of  the  state,  either  directly  or  through  the  sink- 
ing fund,  and  the  moneys  of  the  sinking  fund  shall  never  be  invested  in  or  loaned 
upon  the  security  of  anything,  except  the  bonds  of  the  United  States  or  of  this 
state.  •  .-_  . 

On  the  question. 

Will  the  Committee  adopt  the  report? 
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SECTION  12  OF  ARTICLE  IX  TO  BE  RE-REFERRED. 

Mr.  PEPPER.  Mr.  Chairman:  May  I  ask  that  that  section  be 
withdraAvn  from  the  consideration  of  the  Committee  of  the  Whole 
and  referred  back  to  Committee  No.  4?  The  reason  for  my  request 
is  that  an  important  suggestioji  has  come  to  us  which  we  have  not 
yet  had  an  opportunity  to  consider,  to  the  etfect  that  it  is  unwise  to 
have  a  pi'ovision  in  the  Constitution  requiring  tlie  automatic  applica- 
tion of  the  moneys  of  the  state  over  and  above  the  necessary  reserve 
to  the  payment  of  the  debt  of  the  state.  I  have  no  opinion  on  that 
subject,  but  the  suggestion  comes  from  a  source  which  entitles  it  to 
serious  consideration,  and  I  would  ask  that  the  matter  be  referred 
back  again  to  Committee  No.  4. 

The  CHAIRMAN.  Are  there  any  objections?  The  Chair  heai-s 
none. 

ARTICLE  IX,  SECTION  13. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration 
is  section  13  of  article  IX  of  the  Constitution,  the  report  of  Commit- 
tee No.  4  being  that  this  section  shall  stand  without  change. 

The  Secretary  read  the  section  as  follows: 

Section  13.  The  monej-s  held  as  necessary  reserve  shall  bo  limited  by  law  to  the 
amount  required  for  current  expenses,  and  shall  be  secured  and  kept  as  may  be  pro- 
vided by  law.  Monthly  statements  shall  be  published  showing  the  amount  of  such 
moneys,  where  the  same  are  deposited,  and  how  secured. 

On  the  question,  - 
Will  the  Committee  adopt  the  report? 

Mr.  PEPPER.    Mr.  Chairman:  1  move  that  the  report  of  Commit- 
tee No.  4  on  section  13  of  article  IX  of  the  Constitution  be  adopted. 
Mr.  PERRINE.    Mr.  Chairman:  I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  IX,  SECTION  7.  • 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  7  of  article  IX  of  the  Constitution.  This  section  Avas  referred 
by  Committee  No.  2  to  Couimittee  No.  5  and  as  I  understand  the 
record,  the  report  of  Committee  No.  5  is  that  this  section  shall  stand 
without  change.  - 

The  Secretary  read  the  section  as  follows: 

Section  7.  The  general  assembly  shall  not  authorize  any  county,  city,  borough, 
township  or  incorporated  district  to  become  a  stockholder  in  any  company,  asso- 
ciation or  corporation,  or  to  obtain  or  appropriate  money  for,  or  to  loan  its  credit 
to,  any  corporation,  association,  institution  or  individual. 

On  the  question. 

Will  the  Committee  adopt  the  report? 

Mr.  ENGLISH.   Mx.  Chairman:  I  move  that  the  report  of  Commit- 
tee No.  5  on  section  7  of  article  IX  of  the  Constitution  be  adopted. 
Mr.  PINCHOT.    Mr.  Chairman:  I  second  the  motion. 
On  the  question, 

Will  the  Committee  agree  to  the  motion  ? 

SECTION  7  OF  ARTICLE  IX  TO  BE  RE  REFERRED.  , 

Mr.  PEPPER.  Mr.  Chairman:  This,  and  the  succeeding  section 
are  two  of  the  sections  which,  at  the  request  of  Committee  No.  5, 


152 


PROCEEDINGS  OF  THE  COMMISSION 


[Jan. 7 


were  ceded  to  Committee  No.  5  by  Committee  No.  4  in  order  that 
Committee  No.  5  might  give  them  consideration,  and  having  given 
them  such  consideration,  might  refer  them  baciv  again  to  Committee 
No.  4  to  be  included  in  its  final  reports.  TTiat  course  has  not  been 
followed.  These  sections  have  not  been  referred  back  to  our  com- 
mittee. We  have  no  fixed  opinions  respecting  the  merits  of  the 
recommendation  of  Committee  No.  5,  but  we  should  think  it  con- 
ducive to  orderly  procedure  if  these  are  not  acted  on  by  the  Commit- 
tee of  thq  Whole  until  they  come  before  the  Committee  through  the 
committee  to  which  they  were  originally  referred. 

The  CHAIRMAN.  Is  there  objection  to  the  reference  of  sec- 
tion 7  of  article  IX  back  to  Committee  No.  4,  that  had  it  first  in 
charge? 

Mr.  ENGLISH.  Mr.  Chairman:  I  am  very  sure  that  the  gentle- 
man from  Philadelphia  is  correct  in  his  statement,  and  it  was  only 
through  an  oversight  on  the  part  of  Committee  No.  5  that  instead 
of  the  sections  being  referred  back  to  Committee  No.  4  they  were 
reported  to  the  Commission,  and  we  will  be  verj  glad  to  follow  the 
course  originally  agreed  upon. 

The  CHAIRMAN.  Are  there  any  objections?  The  Chair  hears 
none. 

ARTICLE  IX,  SECTION  9. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  9  of  article  IX  of  the  Constitution,  the  report  of  Commit- 
tee No.  5  being  that  this  section  shall  stand  without  change. 

The  Secretary  read  the  section  as  follows: 

Section  9.    The  commonwealth  shall  not  assume  the  debt,  or  any  part  thereof,  of 
any  city,  county,  borough  or  township,  unless  such  debt  shall  have  been  enacted  to  ; 
enable  the  state  to  repel  invasion,  suppress  domestic  insurrection,  defend  itself  in 
time  of  war,  or  to  assist  the  state  in  the  discbarge  of  any  portion  of  its  present 
indebtedness. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

SECTION  9  OF  ARTICLE  IX  TO  BE  RE  REFERRED. 

Mr.  ENGLISH.  Mr.  Chairman :  This  same  course  should  be  adopted 
with  regard  to  section  9  of  article  IX. 

The  CHAIRMAN.   Is  there  any  objection?   The  Chair  hears  none. 

ARTICLE  X,  SECTION  2. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  2  of  article  X  of  the  Constitution,  the  report  of  Committee 
No.  5  being  that  this  section  shall  stand  without  change. 

The  Secretary  read  the  section  as  follows: 

Section  2.  No  money  raised  for  the  support  of  the  public  schools  of  the  com- 
monwealth shall  be  appropriated  to  or  used  for  the  support  of  any  seetai-ian  school. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  ENGLISH.    Mr.  Chairman:  I  move  that  the  report  of  Com- 
mittee No.  5  on  section  2  of  article  X  of  the  Constitution  be  adopted. 
Mr.  CUYLER.    Mr.  Chairman:  I  second  the  motion. 
The  motion  was  agreed  to. 
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Mr.  THORPE.  Mr.  Chairman:  That  would  not  prevent  a  modifi- 
cation of  the  language  at  some  subsequent  time  if  such  may  be  found 
desirable? 

The  CHAIRMAN.  I  think  amendments  can  be  made  at  any  time 
in  the  Committee  of  the  Whole.  . 

ARTICLE  X,  SECTION  3. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  3  of  article  X  of  the  Constitution,  the  report  of  Committee 
No.  5  being  that  this  section  shall  stand  without  change. 

The  Secretary  read  the  section  as  follows: 

Section  3.  Women  of  twenty-one  years  of  age  and  upwards,  shall  be  eligible  to 
any  office  of  control  or  management  under  the  school  laws  of  this  state. 

Mr.  ENGLISH.    Mr.  Chairman:  I  move  that  the  report  of  Com- 
mittee No.  5  on  section  3  of  article  X  of  the  Constitution  be  adopted. 
Mr.  PERRINE.    Mr.  Chairman:  I  second  the  motion. 
On  the  question, 

Will  the  Committee  agree  to  the  motion? 

Mr.  CUYLER.  Mr.  Chairman:  Why  should  that  stand?  As  I 
understand  it,  under  the  circumstances,  there  will  be  no  distinction. 
Why  not  eliminate  it  altogether?    I  move  that  it  be  stricken  out. 

Mr.  PINCHOT.    Mr.  Chairman:  I  second  the  motion. 

On  the  question. 

Will  the  Committee  agree  to  the  motion? 

Mr.  FISHER.  Mr.  Chairman:  I  should  like  to  be  enlightened  on 
the  reason  for  the  motion? 

FEMALE  OFFICEHOLDERS. 

Mr.  CUYLER.  Merely,  Mr.  Fisher,  that,  as  I  understand  the  situa- 
tion, the  Constitution  as  finally  adopted  will  provide  that  any  man 
or  woman  who  is  entitled  to  vote  mil  be  eligible  to  hold  public 
office,  and  why  should  the  Constitution  especially  provide  that  a 
woman  may  hold  this  office  when  she  is  entitled  to  it? 

Mr.  FISHER.  Mr,  Chairman:  I  assumed  that  was  the  reason, 
but  I  wanted  to  get  it  on  the  record. 

Mr.  GORDON,  ilr.  Chairman:  I  would  like  to  ask  Mr.  Cuyler, 
because  I  want  the  fullest  latitude  given  to  the  enfranchised  voters 
to  hold  office  on  an  equality,  but  I  do  not  know  that  the  conferring 
of  the  right  of  suft'rage  confers  the  right  to  hold  office.  I  am  not 
sure,  therefore,  that  the  elimination  of  this  section  would  cure  any- 
thing. It  probably  ought  not  be  here,  but  probably  something  in 
its  stead  ought  to  be  here  or  somewhere  else,  making  an  equality  for 
all  electors  to  hold  any  kind  of  office;  but  I  do  not  know  that  the 
conferring  of  suffrage  on  women  makes  them  eligible  to  hold  all 
offices,  and  hence  I  do  not  know  tlrat  the  striking  out  of  this  section 
is  a  necessity.    Probably  it  should  be  looked  into  by  a  committee. 

Mr.  CUYLER.  Mr.  Chairman :  I  assume  that  we  do  not  want  to 
have  inconsistencies  running  through  the  fundamental  law  of  the 
state,  and  if  the  conferring  of  suffrage  makes  them  eligible  to  hold 
any  office,  I  assume  we  ought  to  sti'ike  this  out,  the  Constitution  pro- 
viding that  women  stand  in  all  respects  the  same  as  men  in  regard 
to  sufi'rage. 

Mr.  GORDON.  Mr.  Chairman:  And  the  same  thing  as  to  jury 
service? 
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Mr.  CU YLEK.    Mr.  Chairmau :    I  presume  so. 

Mr.  ENGLISH.  Mr.  Chairman:  The  suggestion  of  the  gentleman 
from  Philadelphia  was  discussed  to  some  extent  in  committee,  and  it 
was  because  of  the  uncertainty  in  our  minds  as  to  the  status  of  women 
in  regard  to  holding  office  that  we  thought  it  well  to  recommend  that 
this  section  remain,  so  that  there  would  be  no  uncertainty  about 
her  right  to  hold  any  office  of  control  or  management  under  the 
school  laws  of  this  state.  I  entertain  the  same  uncertain  views  as 
Judge  Gordon  as  to  whether  the  granting  of  the  right  of  franchise 
would  necessarily  carry  with  it  the  right  to  hold  all  offices  in  the 
state.  I  am  not  informed.  The  members  of  the  committee  were  in 
doubt.  We  assumed  that  in  the  last  analysis  when  the  atmosphere 
was  cleared  as  to  the  right  to  hold  office,  proper  action  might  be 
taken  in  regard  to  this  section,  and  in  the  meantime  it  was  of  suf- 
ficient importance  to  remain  in  the  Constitution  until  we^  were  cer- 
tain that  women  did  have  the  right  to  hold  this  class  of  office  in  ad- 
dition to  whatever  other  classes  might  be  determined  upon.  That 
was  the  purpose  of  the  recommendation. 

MOTION  TO  RE-REFER  SECTION     OF  ARTICLE  X. 

Mr.  PEPPER.  Mr.  Chairman:  If  it  is  agreeable  to  Mr.  Cuyler 
and  to  the  chairman  of  Committee  No.  5,  I  should  like  to  suggest  as 
a  substitute  for  the  pending  motion  that  the  Committee  of  the  Whole 
recommends  that  the  section  in  question  be  referred  back  to  Com- 
mittee No.  5  to  be  further  considered,  and  that  that  committee  be 
empowered  to  consider  and  thereafter  report  upon  the  whole  subject 
of  the  qualification  of  women  to  hold  office,  whether  or  not  considera- 
tion of  the  subject  came  within  the  terms  of  the  original  distribution 
of  functions  to  Committee  No.  5. 

Mr.  FISHER.    Mr.  Chairman:  I  second  the  motion. 

On  the  question. 

Will  the  Committee  agree  to  the  motion? 

Mr.  CUYLER.   Mr.  Chairman:  I  accept  that  suggestion. 

The  motion  was  agreed  to. 

ARTICLE  XII,  SECTION  3.  " 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  3  of  article  XII  of  the  Constitution,  the  report  of  Committee 
No.  3  being  that  this  section  shall  be  stricken  from  the  Constitution. 

The  Secretary  read  the  section  as  follows: 

Section  3.  Any  person  who  shall  fight  a  duel  or  send  a  challenge  for  that  pur- 
pose, or  be  aider  or  abettor  in  fighting-  a  duel,  shall  be  deprived  of  the  right  of  hold- 
ing any  office  of  honor  or  profit  in  this  state,  and  may  be  otherwise  punished  as 
shall  be  prescribed  by  law.  .. 

On  the  question,  .  . 

Will  the  Committee  adopt  the  report? 

Mr.  THORPE.    Mr.  Chairman:  I  move  tliat  the  report  of  Com- 
mittee No.  3  on  section  3  of  article  XTI  of  the  Constitution  be  adopted. 
Mr.  CUYLER.   Mr.  Chairman:  I  second  the  motion. 
The  motion  was  agreed  to. 
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ARTICLE  XIII,  SECTION  1. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  1  of  article  XIII  of  the  Constitution,  the  report  of  Commit- 
tee No.  3  being  that  this  section  shall  stand  without  change. 

The  Secretary  read  the  section  as  follows : 

Section  1.  No  new  county  shall  be  established  which  shall  reduce  any  county  to 
less  than  four  hundred  square  miles,  or  to  loss  than  twenty  thousand  inhabitants  ; 
nor  shall  any  county  be  formed  of  less  area,  or  containing  a  less  population  ;  nor 
shall  any  line  thereof  pass  within  ten  miles  of  the  county  seat  of  any  county  pro- 
posed to  be  divided. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  THORPE.    Mr.  Chairman:  I  move  that  the  report  of  Commit- 
tee No.  3  on  section  1  of  article  XIII  of  the  Constitution  be  adopted. 
Mr.  PINCHOT.   Mr.  Chairman:  I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  XIV,  SECTION  3.     .  - 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  3  of  article  XIV  of  the  Constitution,  the  report  of  Commit- 
tee No.  3  being  that  this  section  shall  stand  without  change. 

The  Secretary  read  the  section  as  follows: 

Section  .3.  No  person  shall  be  appointed  to  any  office  within  any  county  who 
shall  not  have  been  a  citizen  and  an  inhabitant  therein  one  year  nest  before  his 
appointment,  if  the  county  shall  have  been  so  long  erected,  but  if  it  shall  not  have 
been  so  long  erected,  then  within  the  limits  of  the  county  or  counties  out  of  which 
it  shall  have  been  taken. 

On  the  question,  . 
Will  the  Committee  adopt  the  report  ? 

Mr.  THORPE.   Mr.  Chairman :  I  move  that  the  report  of  Commit- 
tee No.  3  on  section  3  of  article  XIV  of  the  Constitution  be  adopted. 
Mr.  PINCHOT.   Mr.  Chairman:  I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  XIV,  SECTION  4. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  4  of  article  XIV  of  the  Constitution,  the  report  of  Commit- 
tee No.  3  being  that  this  section  shall  stand  without  change. 

The  Secretary  read  the  section  as  follows: 

Section  4.  Prothonotaries,  clerks  of  the  courts,  recorder  of  deeds,  register  of 
wills,  county  surveyors  and  sherilfs,  shall  keep  their  offices  in  the  county  town  of 
the  county  in  which  they  respectively  shall  be  officers. 

On  the  question. 

Will  the  Committee  adopt  the  report? 

Mr.  THORPE.   Mr.  Chairman :  I  move  that  the  report  of  Commit- 
tee No.  3  on  section  4  of  article  XIV  of  the  Constitution  be  adopted. 
Mr.  PINCHOT.    Mr.  Chairman:  I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  XIV,  SECTION  6. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  6  of  article  XIV  of  the  Constitution,  the  report  of  Commit- 
tee No.  3  being  that  this  section  shall  stand  without  change. 

The  Secretary  read  the  section  as  follows : 


156 


PROCEEDINGS  OF  THE  COMMISSION 


[Jan.  7 


Section  6.  The  general  assembly  shall  provide  by  law  for  the  strict  account- 
ability of  all  county,  township  and  borough  officers,  as  well  for  the  fees  which  may 
be  collected  by  them  as  for  all  public  or  municipal  moneys  which  may  be  paid  to 
them. 

On  the  question, 

Will  the  Committee  adojit  the  report? 

Mr.  THOEPE.    Mr.  Chairman :  I  move  that  the  report  of  Commit- 
tee No.  3  on  section  6  of  article  XI V  of  the  Constitution  be  adopted. 
Mr.  PINCHOT.  Mr.  Chairman:  I  second  the  motion. 
On  the  question, 

Will  the  Committee  agree  to  the  motion? 

ACCOUNTABILITY  OF  MUNICIPAL  OFFICERS. 

Mr.  PEPPER.  Mr.  Chairman:  I  am  sorry*  to  rise  so  often,  but 
is  there  some  good  reason  why  there  should  be  a  constitutional  re- 
quirement that  this  particular  class  of  public  servants  shall  be  held 
to  a  strict  accountability  ?  Does  that  not  seem  to  make  a  distinction, 
which,  as  far  as  I  can  see,  is  not  based  upon  any  sound  reasoning, 
between  this  particular  class  of  i)uhlic  servants  and  all  those  who 
are  subject  to  an  accounting  for  their  stewardship?  It  does  seem 
to  me  that  this  must  be  the  survival  of  a  provision  which  had  its 
origin  in  some  temporary  condition  and  ought  not  to  be  a  thing  to 
be  permanently  embodied  in  the  Constitution.  I  should  like  to  ask 
the  chairman  of  the  committee  to  enlighten  us  on  that  subject. 

Mr.  THORPE.  Mr.  Chairman:  The  only  answer  we  can  make  to 
Mr.  Pepper  is  the  answer  of  precedent ;  that  it  does  exist  in  some 
states,  and  we  found  it  here  and  we  were  unable  to  see  any  good 
reason  for  cutting  it  out,  although  I  confess  that  I  am  in  frank 
accord  with  the  remarks  of  Mr.  Pepper. 

Mr.  PINCHOT.  Mr.  Chairman:  As  the  seconder  of  the  motion 
to  adopt  this  particular  clause,  and  with  due  regard,  I  want  to  say 
that  I  am  in  hearty  accord  with  Mr.  Pepper.  It  seems  to  me  that 
matters  of  this  kind  which  are  really  matters  of  legislation  ought  not 
to  be  allowed  to  clog  the  articles  of  our  Constitution,  and  I  hope  that 
the  matter  may  be  referred  back  to  the  committee. 

The  CHAIRMAN.  The  matter  would  come  before  the  Committee 
now  on  a  motion  to  strike  out. 

Mr.  PEPPER.    Mr.  Chairman :  I  make  such  a  motion. 

Mr.  THORPE.    Mr.  Chairman:  I  second  the  motion. 

On  the  question. 

Will  the  Committee  agree  to  the  motion? 

Mr.  REED.  Mr.  Chairman:  That  does  not  dot  any  harm.  Why 
not  let  it  there? 

Mr.  CUYLER.  Mr.  Chairman:  It  seems  to  raise  distinctly  the  ques- 
tion of  the  policy  of  this  Commission  as  to  whether  we  are  going  to 
have  in  mind  the  submission  to  the  legislature  of  a  Constitution,  the 
recommending  of  a  constitutional  convention,  or  only  submitting  such 
amendments  as  we  regard  vital.  If  we  are  going  to  follow  the  last 
policy,  then  I  feel,  where  things  do  no  harm  one  way  or  the  other,  as 
in  this  case,  they  ought  to  stay  in.  I  feel  that  if  we  submit  to  the 
voters  of  the  state  a  great  many  amendments  it  will  be  difficult  to  have 
the  vital  ones  properly  considered. 

Mr.  PEPPER.  Mr.  Chairman:  We  have  been  proceeding  on  the 
theory  that,  without  determining  the  ultimate  policy  of  the  Commis- 
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sion,  we  should  pass  upon  the  merits  of  each  section  that  comes  be- 
fore us  for  consideration.  It  occurs  to  me  not  merely  that  this  sec- 
tion singles  out  a  certain  class  of  fiduciaries  and  calls  for  account- 
ability on  their  part  with  special  emphasis,  whereas  all  persons  with 
fiduciary  duties  should  "be  subject  to  the  same  kind  of  accountability; 
but  also  I  think  there  is  an  amendment  which  has  already  been  pro- 
posed, or  which  is  hereafter  to  come  in  from  one  of  the  committees, 
abolishing  the  fee  system,  and  here  in  this  section  we  have  at  least  by 
inference  reference  to  instances  of  the  taking  of  fees  and  accounting 
for  them.  It  seems  to  me  that  it  would  be  unfortunate  either  to 
perjietuate  this  false  emphasis  on  the  accountability  of  a  particular 
class  of  public  servants  or  to  leave  in  the  Constitution  the  imputa- 
tion that  the  collection  of  these  fees  should  be  made  the  subject  of 
accountability  until  we  know  how  far  the  proposal  to  eliminate  the 
fee  system  goes. 

Mr.  FISHER.  Mr.  Chairman:  It  seems  to  me  from  the  remarks 
made  by.  Mr.  Pepper,  if  we  do  anything  we  ought  to  broaden  the 
provisions  of  this  clause.  It  it  is  struck  out  the  inference  goes  out 
that  perhaps  we  are  willing  to  be  a  little  more  lax  in  the  account- 
ability of  public  servants  than  we  have  been  heretofore,  and  I  think 
we  do  not  want  that  impression  to  go  out.  The  tendency  is,  and  has 
been  for  some  time,  in  this  state  to  substitute  salaries  for  fees,  and 
I  think  that  is  in  line  with  progressive  legislation  and  with  good 
administration  of  public  office;  but  that  places  a  greater  burden  on 
the  officer  who  receives  the  salai^y  and  on  the  county,  and  I  cannot 
see  any  harm  in  broadening  the  scope  of  the  clause  and  making  it 
mandatory  on  the  legislature  to  pass  appropriate  legislation  to  re- 
quire accountability  on  the  part  of  public  officers  for  fees  received. 

Mr.  REED.  Mr.  Chairman:  I  move  to  amend  Mr.  Pepper's  motion 
to  the  end  of  having  it  referred  back  to  the  committee. 

The  CHAIRMAN.  May  I  again  make  the  suggestion,  that  it  be 
referred  back  to  the  committee,  if  there  is  some  definite  purpose,  but 
it  seems  to  the  Chair  that  as  it  is  on  the  floor  we  might  as  well  dis- 
pose of  it. 

Mr.  REED.   Mr.  Chairman:  I  withdraw  my  motion. 

Mr.  GORDON.  Mr.  Chairman:  May  I  say  a  word  in  that  particu- 
lar to  Mr.  Pepper?  This  is  in  the  local  county  offices.  This  section 
requires  that  the  general  assembly  shall  provide  by  law  for  the  strict 
accountability  of  all  county,  township  and  borough  officers,  as  well 
as  for  the  fees  which  may  be  collected  by  them  as  for  all  public  or 
municipal  raonej^s  which  may  be  paid  to  them.  That  comprehends 
all  subordinate  officers  of  the  county,  takes  in  county  officers,  bor- 
ough officers  and  municipal  officers,  and  is  a  mere  general  direction 
that  the  general  assembly  shall  provide  laws  regulating  the  account- 
ability of  the  subordinate  officers  of  the  state  for  their  taking  of  fees 
and  other  moneys  which  may  come  into  their  possession.  It  takes 
in  every  political  subdivision  of  the  state.  It  therefore  is  a  direction 
on  the  general  assembly  to  approve  laws  providing  for  the  account' 
ability  of  public  officers  and  for  the  accounting  for  public  moneys 
which  come  into  their  hands,  and  it  seems  to  me  that  relieves  this 
section  from  the  criticism  that  v.'as  first  passed  upon  it,  and  that  it 
is  an  entirely  proper  constitutional  provision. 

The  CHAIRMAN.  The  chair  will  state  for  the  information  of  the 
Committee,  of  course,  in  all  the  counties  there  are  county  auditors 
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and  that  the  accounts  of  all  county  officers,  prothonotaries  and  the 
like,  are  audited. 

Mr.  GORDON.    By  virtue  of  general  laws. 

The  CHAIRMAN.  By  virtue  of  general  laws  passed  in  pursuance 
of  this  section  of  the  Constitution. 

Mr.  PEPPER.  Mr.  Chairman:  In  view  of  the  very  clear  explana- 
tion made  by  Judge  Gordon,  I  withdraw  my  motion. 

Mr.  THORPE.   Mr.  Chairman :  I  withdraw  my  second. 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  motion? 

It  was  agreed  to.  , 

COMMITTEE  OF  THE  WHOLE  RISES. 

The  Committee  of  the  Whole  then  rose  and  the  Chairman  reported 
progress ;  with  the  recommendation  that  sections  7,  9  and  12  of  article 
IX  and  section  3  of  article  X  be  re-referred. 

SECTIONS  RE-REFERRED. 

The  CHAIRMAN.  Sections  7,  9  and  12  of  article  IX  and  section  3 
of  article  X  are  re-referred  in  accordance  with  the  recommendation 
of  the  Committee  of  the  Whole. 

INVITATION  TO  LUNCHEON. 

Mr.  STACKPOLE.  Mr.  Chairman:  The  Chamber  of  Commerce 
of  Harrisburg  from  time  to  time  has  had  the  pleasure  of  inviting 
our  distinguished  visitors  to  lunch  with  it,  and  I  would  like  to 
extend  through  the  Chairman,  an  invitation  to  the  Commission  and 
its  Secretaries  to  attend  luncheon  with  the  Chamber  of  Commerce  on 
next  Wednesday,  at  12.15  P.  M.,  at  the  Penn-Harris  Hotel. 

The  CHAIRMAN.  On  behalf  of  the  Commission,  and  expressing 
the  great  appreciation  of  the  Commission,  the  Chair  accepts  the  invi- 
tation to  lunch  with  the  Chamber  of  Commerce  next  Wednesday. 

PROPOSED  AMENDMENTS. 

Mr.  PINCHOT.  Mr.  Chairman:  I  have  here  a  series  of  amend- 
ments to  the  Constitution  that  have  been  proposed  by  the  Pennsyl- 
vania Federation  of  Labor,  and  under  the  rule  I  ask  that  they  be 
distributed  by  the  Secretary  to  the  various  appropriate  committees. 

The  CHAIRMAN.   They  will  take  that  course. 

RECESS.  '  ' 

Mr.  PINCHOT.  Mr.  Chairman:  I  move  that  the  Commission  do 
now  take  a  recess  until  2.30  o'clock  P.  M. 

Mr.  ENGLISH.   Mr.  Chairman :  I  second  the  motion. 
.    The  motion  was  agreed  to. 

Whereupon,  at  1  o'clock  P.  M.,  the  Commission  took  a  recess  until 
2.30  o'clock  P.  M. 

AFTER  RECESS. 

The  Commission  reconvened  at  2.30  o'clock  P.  M. 
The  Chairman,  William  I.  Schaffer,  in  the  Chair.  _ 
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The  CHAIKMAN.  The  hour  fixed  for  the  reconvening  of  the  Com- 
mission having  arrived,  the  Commission  will  be  in  order. 

EEPOETS  FKOM  COMMITTEES. 

The  CHAIRMAN.  Are  there  any  reports  of  committees  to  be 
made  at  this  time? 

Mr.  ALTER.  Mr.  Chairman:  I  think  the  report  from  Committee 
No.  1  will  be  made  by  Senator  Fisher. 

Mr.  FISHER.  Mr.  Chairman:  It  is  not  here  just  at  this  time.  It 
will  be  ready  to  be  presented  later. 

The  CHAIRMAN.  It  may  be  offered  at  any  time  the  commictee 
is  ready.  - 

:  COMMITTEE  OF  THE  T^^OLE. 

The  Commission  then  resolved  itself  into  the  Committee  of  the 
Whole,  WiUiam  I.  Schaffer,  Chairman. 

The  CHAIRMAN,  is  there  any  member  of  the  Committee  who 
has  anything  to  offer  at  this  time  before  we  ijroceed  with  the  calendar? 

RECONSIDERATION  OF  VOTE  ON  SECTIO^f  9,  ARTICLE  VIII. 

Mr.  ALTER.  Mr.  Chairman:  I  would  like  to  offer  a  motion  to 
reconsider  the  action  of  the  Committee  on  one  of  the  sections  ap- 
proved this  morning.  Would  this  be  an  appropriate  time  for  such 
a  motion? 

The  CHAIRMAN.   I  think  so. 

Mr.  ALTER.  Mr.  Chairman:  I  move  to  reconsider  the  vote  by 
which  the  Committee  approved  the  report  of  Committee  No.  3  as 
to  section  9  of  article  VIII  of  the  Constitution. 

Mr.  PINCHOT.    Mr.  Chairman:  I  second  the  motion. 

On  the  question, 

Will  the  Committee  agree  to  the  motion? 

VIOLATION  OF  ELECTION  LAWS. 

Mr.  ALTER.  Mr.  Chairman:  When  this  section  was  reached  this 
morning,  I  suggested  that  the  change  recommended  by  the  com- 
mittee would  seem  to  result  in  making  the  provision  a  very  drastic 
one.  The  committee  recommended  that  the  section  as  it  stands  in 
the  present  Constitution  be  ameiided  by  striking  out  the  concluding 
words,  "absolutely  for  a  term  of  four  years,"  so  that  the  section 
would  provide  that  "any  person  convicted  of  willful  violation  of  the 
election  laws,  shall  in  addition  to  any  penalties  provided  by  law, 
be  deprived  of  the  right  of  suffrage,"  which  would  mean  that  the 
person  so  convicted  would  be  permanently  deprived  of  that  right,  in- 
stead of  being  deprived  "for  a  term  of  four  years,"  as  provided  in 
the  present  Constitiition.  It  was  suggested  when  I  called  attention 
to  that  matter  this  morning  that  the  provision  of  the  section  is  "any 
person  convicted  of  willful  violation  of  the  election  laws,"  and  there- 
fore a  mere  technical  violation  which  I  had  in  mind  would  not  be 
covered  by  the  section.  On  consideration,  however,  it  certainly  would 
seem  that  any  person  convicted  of  a  violation  of  an  election  law  would 
have  to  be  held  guilty  of  a  willful  violation.  I  can  scarcely  see  how 
a  person  so  convicted  could  hope  to  have  it  subsequently  established 
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or  held  that  his  violation  of  the  act,  of  which  he  had  been  convicted, 
was  not  willful.  Now,  there  are  provisions  in  the  election  law,  the 
violation  of  which  would  not  involve  any  special  moral  turpitude. 
There  are  pi*ovisions  in  the  election  law  for  the  violation  of  which 
the  legislature  provides  penalties  more  or  less  severe,  some  of  them 
not  very  severe,  because  of  the  violations  not  being  specially  im- 
portant. Suppose,  for  example,  the  gentleman  from  Philadelphia, 
Judge  Gordon,  were  a  candidate  for  a  state  office,  and  suppose  he 
seemed  to  be  in  need  of  some  help  in  the  district  in  which  I  live, 
which  is  not  improbable,  and  suppose  I  felt  inclined  to  help  him, 
which  I  think  I  would,  notwithstanding  my  general  disapproval  of 
the  political  organization  with  which  he  is  affiliated ;  I  would  find 
it  impracticable  to  be  at  home  on  election  day,  and  I  would  say  to 
my  neighbor,  "You  go  to  the  polls  and  work  for  .Judge  Gordon,  and 
I  will  pay  you  the  regular  rates  paid  to  poll  watchers,"  and  that 
would  be  done;  then  some  one  would  discover  I  had  done  that,  and 
would  prosecute  me  for  violating  the  election  law.  That  would  be 
a  violation  of  the  election  law,  of  course,  and  if  an  information  were 
made  against  me,  the  jury  would  have  to  convict  me  of  a  violation  of 
the  election  laws. 

Mr.  GORDON.  Yes ;  but  you  would  make  a  powerful  appeal  to  the 
clemency  of  the  pardon  board. 

Mr.  ALTER.  I  suppose  so;  but  surely  the  punishment  which 
would  deprive  my  community  of  my  assistance  in  elections  from 
that  time  on  to  the  end  of  my  life  would  be  out  of  proportion  to  the 
magnitude  of  the  offense.  Consequently,  it  seems  to  me,  Mr.  Chair- 
man, that  the  provision  in  the  Constitution  as  it  now  stands  is  suf- 
ficiently drastic.  This  consequence  which  the  Constitution  provides, 
it  must  be  remembered,  is  in  addition  to  the  penalties  provided  by  law 
for  the  violation  of  the  election  laws;  but  to  deprive  a  voter  of  his 
right  of  suffrage  for  the  rest  of  his  life,  would  be  in  many  cases  en- 
tirely out  of  proportion  to  the  seriousness  of  the  offense.  Conse- 
quently, I  submit  that  as  this  is  the  only  change  the  committee 
recommends  in  this  section,  it  would  be  the  part  of  wisdom  to  per- 
mit the  section  to  stand  as  it  has  stood  since  the  adoption  of  the  Con- 
stitution of  1873. 

Ml'.  GORDON.  Mr.  Chairman:  I  understand  Mr.  Alter's  proposi- 
tion would  be  that  the  Constitution  stand  as  it  now  is,  being  the 
deprivation  of  the  right  of  suffrage  for  four  years. 

Mr.  ALTER.    Yes,  sir. 

Mr.  GORDON.  Leaving  the  matter  as  to  the  candidates  for  office 
as  it  stands  now? 

Mr.  ALTER.   Yes,  sir. 

On  the  question  recurring, 

AVill  the  Committee  agree  to  the  motion? 

Tt  was  agreed  to. 

ARTICLE  VIIT,  SECTION  9. 
On  the  question  recurring. 

Will  the  Committee  adopt  the  report  of  Committee  No.  3  as  to 
section  9  of  article  VIII  of  the  Constitution? 

Mr.  ALTER.  Mr.  Cliairman:  I  move  to  amend  the  report  of  Com- 
mittee No.  3  on  section  1)  of  article  VTII  of  the  Constitution  by  pro- 
viding that  the  section  shall  stand  as  in  the  present  Constitution. 
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Mr.  PINCHOT.   Mr.  Chairman:  I  second  the  motion. 
The  motion  Avas  agreed  to.  * 

The  CHAIRMAN.  Is  there  anything  else  any  member  of  the  Com- 
mittee has  to  bring  before  the  Committee  at  this  time?  If  not,  we 
will  pi'oceed  with  the  calendar.  -  ^ 

'     ARTICLE  XIV,  SECTION  7. 

The  CHxlIRMAN.  The  next  section  in  order  for  consideration  is 
section  7  of  article  XIV  of  the  Constitution,  the  report  of  Committee 
No.  3  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  pi'oposed  section  as  follows: 

Section  7.  Three  county  eommissiouers  and  three  county  auditors  shall  be 
elected  in  each  county  where  such^ofiicers  are  chosen  in  the  year  one  thousand  nine 
hundred  and  twenty-three,  one  for  two  years:  one  for  four  years;  and  one  for  six 
years  ;  and  every  two  years  thereafter,  one  for  six  years ;  and  in  the  election  of  said 
officers  each  qualitied  elector  shall  vote  for  one  person,  and  the  person  having  the 
highest  number  of  votes  shall  be  elected  for  the  term  of  six  years ;  any  casual 
vacancy  in  the  office  of  county  commissioner  or  county  auditor  shall  be  filled  by 
the  court  of  common  pleas  of  the  county  in  which  such  vacancy  shall  occur,  jjy  the 
appointment  of  an  elector  of  the  proper  county  who  shall  have  voted  for  the 
commissioner  or  auditor  whose  place  is  to  be  filled. 

On  the  question, 

Will  the  Committee  adopt  the  report  ? 

Mr.  THORPE.   Mr.  Chairman :  1  move  that  the  report  of  Commit- 
tee No.  3  on  section  7  of  article  XIV  of  the  Constitution  be  adopted. 
Mr.  MUNCE.    Mr.  Chairman:  I  second  the  motion. 
On  the  question, 

Will  the  Committee  agree  to  the  motion  ? 

COUNTY  COMMISSIONERS  AND  AUDITORS. 

Mr.  REED.    Mr.  Chairman:    What  is  the  difference? 

Ml-.  GORDON.   Mr.  Chairman:  It  cuts  out  the  minority. 

The  CHAIRMAN.  The  chairman  of  Committee  No.  3,  Dr.  Thorpe, 
is  interrogated  by  the  gentleman  from  Allegheny,  Judge  Reed,  as 
to  what  changes  are  brought  about  by  this  amendment. 

Mr.  THORPE.  Mr.  Chairman:  The  judgment  of  the  committ<ie 
was  that  it  would  result  in  a  greater  experience  in  the  body  of  com- 
missioners if  they  were  not  all  changed  at  one  time.  That  was  the 
primary  idea. 

Mr.  SULZBERGER.  Mr.  Chairman:  And  the  one  having  the 
highest  number  of  votes  is  elected  for  six  years.  What  provision  is 
there  as  to  the  other  two? 

Mr.  THORPE.  Mr.  Chairman:  There  is  nothing  about  that  point 
at  all  in  the  proposition. 

Mr.  SULZBERGER.  Mr.  Chairman:  But  they  are  two,  four  and 
six  years,  are  they  not?  . 

Mr.  THORPE.  Mr.  Chairman:  They  are  elected  for  specific 
terms. 

Mr.  SULZBERGER.    Mr.  Chairman:    I  do  not  see  that. 

Mr.  THORPE.  Mr.  Chairman:  They  are  elected  for  the  same 
period  of  service  but  at  a  different  time. 

Mr.  FISHER.  Mr.  Chairman:  May  I  ask  the  chairman  of  Com- 
mittee No.  3  whether  the  amendment  has  the  effect  of  doing  away 
with  minority  representation  on  the  board? 
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Mr.  THORPE.  Mr.  Chairman:  It  does.  It  does  away  with  mi- 
nority representation  and  accomplishes,  as  was  thought  by  some  of 
the  committee,  the  desired  result  in  giving  a  more  experienced  body. 
When  the  county  commissioners  change  under  the  present  rule,  there 
would  be  an  entirely  neAv  group  who  would  be  faced  by  problems 
with  which  they  are  unfamiliar. 

Mr.  ALTER.  Mr.  Chairman :  In  view  of  the  fact  that  the  county 
commissioners  act  as  a  returning  board  at  all  the  primary  elections, 
might  it  not  seem  doubtful  whether  it  is  wise  to  abolish  the  provision 
for  minority  representation  which  has  existed  heretofore? 

Mr.  GORDON.  Mr.  Chairman:  As  I  read  this  amendment,  and 
I  trust  the  chairman  of  the  committee  will  correct  me  if  I  am  wrong, 
the  effect  of  this  change  is  to  make  the  county  commissiondr  hereafter 
a  six-year  officer. 

Mr.  THORPE.    Yes,  sir. 

Mr.  GORDON.    Beginning  with  the  vear  1923? 
Mr.  THORPE.    Yes,  sir. 

Mr.  GORDON.  The  purpose  being  to  cover  the  term  of  the  exist- 
ing commissioners? 

Mr.  THORPE.   Yes,  sir. 

Mr.  GORDON.  And  after  that  date  a  county  commissioner's  terra 
would  be  six  years  and  one  will  be  elected  every  second  year,  thus 
leaving  in  office  always  two  ultimately,  after  the  two  and  four-year 
terms,  respectively,  and  abolishing  minority  representation. 

Mr.  THORPE.    Yes,  sir. 

Mr.  GORDON.    That  is  the  entire  change? 

Mr.  THORPE.    Yes,  sir. 

Mr.  GORDON.  Mr.  Chairman:  That  presents  two  features.  TIis 
first  is  the  increase  of  the  term  of  county  commissioners  to  six  years. 
I  do  not  know  that  that  is  a  desirable  thing.  I  do  not  know  any 
parallel  for  it  in  any  minority  otfice.  There  were  some  inferior 
judges  who  had  a  six-year  term,  the  judges  above  those  a  ten-year 
term,  the  Governor  has  a  four-year  term,  the  mayor  of  the  city  of 
Philadelphia  has  a  four-year  term  (  which  seems  very  long  at  times  i., 
and  I  do  not  know  any  other  county  or  subordinate  public  official 
who  has  a  six-year  term.  Why  give  it  to  the  county  commissionejs? 
1  doubt  very  much  the  wisdom  of  making  the  county  commissioner  a 
six-year  oflflcer.  In  our  democracy  the  tendency  is  and  ought  to  be 
against  long  terms.  Frequency  of  change  and  the  opportunity  for 
citizens  successively  to  be  elected  to  the  respective  local  offices  of 
their  county  and  district  is  a  buffer  against  unrest  and  also  a  large 
preventive  to  an  official  class  arising;  but  why  a  county  commis- 
sioner should  have  that  duration  of  office,  I  do  not  see.  His  duties 
are  not  technical.  His  duties,  certainlj-  in  an  ordinaiw  county,  come 
so  close  to  the  people,  touching  their  local  expenditures,  that  it  i« 
a  good  thing  to  have  it  turned  around,  and  I  should  say  that  as  a 
maximum  the  four  year  term  was  adequate  for  a  county  commissioner, 
and  probably  that  is  even  too  long. 

Now,  on  the  subject  of  minority  representation  hj  which  the  mi- 
nority party  is  allowed  to  have  one  of  its  members  elected  by  the 
majority  x^arty  abstaining  from  casting  the  full  suffrage  it  might 
cast,  and  limiting  the  majority  party  to  only  a  portion  of  the  full 
suffrage,  the  principle  is  bad  for  democracy.  There  is  no  reason  why 
an  elector  should  not  cast  the  full  suffrage  and  vote  for  all  the  per- 
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SOUS  to  be  elected  to  oflfice.  I  speak  with  some  hesitation,  having 
been  out  of  public  life  so  long  and  inured  in  studies  that  are  remote 
from  the  conflicts  of  ambition;  but  I  am  told  in  the  city  of  Phila- 
delphia and  other  parts  of  the  commonwealth,  this  has  wrought 
the  destruction  of  minority  parties  and  has  resulted  in  the  minority 
party  wearing  tlie  badge  of  servitude  of  the  majority  party  and  really 
being  lashed  to  the  wheel  of  the  chariot  of  the  majority  party,  and  1 
am  inclined  to  think  that  is  so  anyhow.  I  do  not  think  any  great 
good  has  come  from  the  minority  system  of  representation  in  the 
executive  offices  of  this  commonwealth,  and  therefore  I  am  inclined, 
as  a  member  of  a  very  small  party,  to  wave  aside  this  great  gift  of 
minoritA'  representation  and  abolish  it  altogether,  so  that  there  shall 
be  no  such  bait  before  any  portion  of  the  electors;  but  I  certainly 
strongly  protest  against  creating  a  six-year  term  for  a  county  com- 
missioner, and  T  trust,  therefore,  that  this  term  shall  be  abridged 
to  some  extent. 

Mr.  MUNCE.  Mr.  Chairman:  Possibly  in  part  I  am  to  be  held 
as  guilty  or  accountable  for  part  of  that  suggestion,  and  I  feel  that 
while  possibly  the  change  is  right  the  term  may  be  longer  than  it 
shoiTld  be.  On  the  other  hand,  we  get  the  advantage  of  this  chang- 
ing of  only  one  of  the  officers  at  a  time.  It  seemed  to  us  it  would 
be  better,  as  the  next  alternative  would  be  a  three-year  term,  which 
would  subject  the  counties  every  year  to  the  necessity  of  holding  an 
eiction  for  county  commissioners.  Another  thing,  the  duties  of  the 
county  commissioners  at  the  present  time,  and  they  will  undoubtedly 
increase,  are  very  difficult  and  much  greater  than  heretofore  on  ac- 
count of  the  bridge  and  road  propaganda,  road  work  that  has  to  be 
handled  through  their  office;  and  for  that  reason  I  think  it  is  ab- 
solutely necessary  for  the  men  who  hold  that  office  to  have  the  bene- 
fit of  the  experience  of  those  who  have  been  in  the  office  and  not 
at  a  certain  period  turn  over  as  they  very  often  do.  We  have  done  it 
in  our  own  county  this  year,  turned  over  the  whole  office  to  a  staff 
of  new  men  who  have  no  experience  whatever,  and  while  I  do  not 
insist  that  the  change  be  made  to  six  j^ears,  T  think  it  at  least  should 
be  changed  to  the  extent  of  putting  one  new  man  in  at  a  time  instead 
of  three  men.  As  has  been  said  by  Judge  Gordon,  the  minority  party 
representation  does  not  amount  to  anything,  because  I  have  known 
counties  where  the  minority  man  did  not  even  know  he  was  there. 

Mr.  THOEPE.  Mr.  Chairman:  I  am  not  so  presumptuous  as  to 
express  a  very  great  difference  of  opinion  with  Judge  Gordon  and 
his  remarks  on  the  length  of  service.  It  does  not  strike  me  as  de- 
termining the  value  of  the  proposition.  Of  course,  it  is  the  primary 
doctrine  of  a  very  great,  very  powerful  and  intelligent  group  in  this 
country  to  have  short  terms  and  frequent  elections  rather  than  long 
terms  and  infrequent  elections.  On  the  other  hand,  it  is  the  funda- 
mental theory  of  another  great  party  that  long  terms  and  infrequent 
elections  bring  the  better  results.  T  think  we  should  weigh  in  our 
minds  that  proposition.  I  think  that  must  appeal  to  the  individual 
members  of  this  Commission.  The  fact  that  this  is  a  minor  office 
does  not  conflict  with  the  principle  that  adequate  service  should  be 
performed.  It  is  closer  to  the  people  than  some  of  the  great  of- 
fices in  the  commonwealth,  and  therefore  should  be  more  adequately 
served ;  and  I  submit  to  your  judgment  whether  or  not  experience  in 
this  line  is  very  much  to  be  desired,  and  a  six-year  term  is  of  lesser 
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\ahie  than  a  short  term  and  a  clean-up  of  the  otTice  and  removal 
of  officials  to  be  replaced  by  officials  who  will  be  confronted  Avith 
]»roblems  with  which  they  are  not  familiar. 

Mr.  CUYLER.  I  feel  myself  in  entire  accord  Avith  the  suggestion 
tJiat  the  term  of  count.y  commissioner  should  be  six  years.  I  fc'.'! 
the  office  should  be  conducted  as  a  business  proposition  and  not 
politically;  and  if  yo;i  are  going  to  get  the  right  kind  of  men  to 
fill  the  office,  you  have  to  ^ive  them  some  security  of  office  so  that 
when  they  come  to  make  great  contracts  and  are  spending  large  sums 
of  money,  you  have  the  right  sort  of  men  to  see  that  the  contracts 
are  carried  out,  and  not  have  men  who  must  build  up  their  political 
fences.  You  must  have  men  who  from  a  sound  Imsiness  standpoint 
look  at  the  welfare  of  the  county.  T  feel  it  would  be  a  distinct  ad 
vantage,  if  you  got  the  right  class  of  men,  that  they  have  six  yeai's 
so  that  they  may  see  through  the  business  which  they  have  in  hand. 

Mr.  PEPPER.  1  should  like  to  ask  for  information  from  Judge 
Gordon  or  anyone  who  can  inform  me,  whether  I  am  right  in  under- 
standing that  commissioners  act  as  a  body  and  not  individually,  for 
it  seems  to  me  if  they  act  as  a  body  your  arguanents,  that  may  be 
properly  addressed  to  the  pro])osition  of  short  terms  and  frequent 
elections  being  desirable,  have  greater  Aveight  Avhere  you  are  dealing 
with  an  official  Avho  acts  as  such  than,  where  you  are  dealing  with  a 
group  of  people  Avho  act  as  a  body.  It  is  scarcely  an  important  ques- 
tion whether  the  members  that  compose  a  group  of  three  hold  office 
individually  for  three,  four,  five  or  six  years,  it  seems  to  me,  if  you 
haA^e  these  overlapping  terms  and  the  group  is  a  continuous  group 
which  acts  as  such.  Of  course,  T  am  aware  that  in  the  case  of  courts 
the  court  acts  as  a  group ;  but,  hoAvever,  all  the  indiA'idual  judges  act 
as  indiAdduals,  and  it  might  be  important  in  their  case,  perhaps,  that 
there  should  be  short  terms  and  frequent  elections;  but  however  it 
may  be  in  the  case  of  single  officials,  and  in  regard  to  them  I  should 
be  inclined  to  share  the  vieAvs  suggested  by  Judge  Gordon,  it  does 
not  seem  to  me  that  the  consideration  applies  with  neaily  so  much 
Aveight  to  the  case  of  a  group  of  three  Avho  act  as  a  unit,  and  it 
seems  to  me  that  on  the  debate  that  has  taken  jjlace  here  the  weight 
of  consideration  is  favorable  to  an  arrangement  which  permits  the 
continuity  of  policy  through  overlapping  terms  with  individual  terms 
of  six  years,  rather  than  a  shortening  of  the  term  to  three  years  in 
order  to  obtain  the  overlap  or  the  surrender  of  the  policy  of  oA-erlap 
in  favor  of  what  is,  it  seems  to  me  in  this  case,  a  theoi'etical  advant- 
age of  a  short  term.    T  trust  the  committee's  report  will  prevail. 

Mr.  ALTER.  Mr.  Chairman:  It  occurs  to  me  to  make  a  sugges- 
tion that  might  result  in  a  reasonable  degree  of  continuity  in  the 
board  of  county  commissioners  and  at  the  same  time  preserve  the 
uiinority  representation,  and  it  does  seem  to  me  there  may  be  some 
desirability  in  preserving  minority  representation,  especially  in  vieAv 
of  the  fact  that  the  county  commissioners  sit  as  a  returning  board  on 
all  primary  elections,  and  I  doubt  Avhether  the  abolition  of  tliis  mi- 
nority party  representation  would  appeal  generally  to  the  A^oters 
of  the  state.  For  the  purpose  of  bringing  this  suggestion  before  the 
Committee,  T  move  that  the  report  be  amended  so  as  to  read  as  fol- 
lows : 

"Three  county  commissioners  and  three  county  auditors  shall  be 
elected  in  each  county  where  such  officers  are  chosen  in  the  year  one 
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thousand  nine  hundred  and  twenty-three,  one  for  two  years;  and 
two  for  four  years ;  and  every  two  years  thereafter  one  and  two  al- 
ternately for  four  years;  and  in  the  election  of  said  officers  each 
qualified  elector  shall  vote  for  one  person ;  any  casual  vacancy  in  the 
office  of  county  commissioner  or  county  auditor  shall  be  filled  by 
the  court  of  common  pleas  of  the  county  in  which  said  vacancy  shall 
occur,  by  the  appointment  of  an  elector  of  the  proper  county,  who 
shall  have  voted  for  the  commissioner  or  auditor  whose  place  is  to 
be  filled." 

Mr.  GORDON.    Mr.  Chairman:    I  second  the  amendment. 

On  the  question,  ■  . 

Will  the  Committee  agree  to  the  amendment? 

Mr.  GORDON.  Mr.  Chairman :  I  cannot  persuade  myself  from 
feeling  that  the  six-year  term  was  forced  on  the  committee  merely 
because  they  desired  to  have  a  continuing  minority  of  the  commis- 
sioners in  office ;  that  six  years  was  adopted  only  because  they  could 
not  get  that  succession  by  having  one  elected  every  three  years,  and  if 
they  had  the  thought  of  Mr.  Alter,  or  could  have  had  hj  reason  of 
annual  election  that  continuity,  they  would  never  have  thought  of  a 
six  year  term.  The  President  holds  office  for  four  yeai^s.  Those  who 
think  that  there  should  be  a  limitation  to  the  presidential  term  to  one 
term  have  only  ventured  to  say  he  should  hold  office  for  six  years. 
The  senators  of  the  United  States  are  elected  for  six  years,  and  that 
is  a  continuing  body  with  one-third  retiring  every  two  years ;  and  ex- 
cept for  those  officials  I  knoAV  of  none  who  have  the,  six-year  term. 

It  is  well  enough  to  say  that  a  county  commissioner  should  have 
experience.  I  suppose  he  should  have,  but  I  repeat  there  is  nothing 
in  the  character  of  the  office  which  makes  the  experience  of  any  real 
moment.  Mr.  Cujder  has  said  a  county  commissioner  is  a  business 
man.  Well,  if  that  is  so,  then  business  men  are  plenty  and  they  do 
not  require  much  experience.  My  friend,  Senator  Fisher,  has  also  a. 
suggestion  with  respect  to  this  proposition  which  I  am  going  to  ask 
him  to  present  to  the  body.  It  strikes  me  as  being  very  forceful.  He 
is  very  well  informed  as  to  matters  pertaining  to  the  counties. 

Mr.  FISHER.  Mr.  Chairman:  I  was  hoping  that  Judge  Gordon 
would  take  the  suggestion  I  made  to  him  and  present  it  in  his  usual 
clear  manner.  My  thought  was  this;  the  office  of  county  commis- 
sioner has  groAvn  in  importance  greatly  during  the  last  few  years 
on  account  of  our  primary  election  legislation,  and  recently  we  have 
inaugurated  a  system  of  building  highways  and  the  counties  are  con- 
tributing to  the  construction  of  the  highway  system,  and  that  gives 
them  an  importance  that  they  never  had  before.  Now,  there  are  two 
phases  of  that.  Our  friend  from  Washington  might  argue  that  as  an 
increased  reason  why  there  should  be  a  continuing  body  and  a  longer 
tenn  of  service,  in  order  that  the  counties  could  have' the  benefit  of 
experience ;  but,  on  the  other  hand,  commissioners  who  are  entrenched 
ii!  office  and  Avho  might  be  tempted  to  abuse  their  powers  could  con- 
tinue their  body  in  that  way  by  the  election  of  one  member  every 
two  years  and  impose  their  policies  on  the  people  of  the  county  ; 
whereas  they  could  not  do  it  if  there  was  a  fixed  termination  of 
their  term  ef  service.  Suppose  they  are  elected  for  four  years,  ani 
during  the  four  years  the  board  of  commissioners  undertakes  a 
program  of  road  improvements  or  the  expenditure  of  large  sums  of 
Uioney  or  the  raising  of  large  sums  of  money  and  the  creation  of 
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bond  issues  as  they  are  doing  now  all  over  the  state,  and  the  peo- 
ple in  the  county  were  not  in  sympathy  "with  it  and  felt  that  the 
board  Avas  acting  unwisely  and  not  prudent,  it  would  be  better  that 
the  terra  should  be  fixed  at  four  years.  Then,  if  the  action  of  the 
board  met  with  the  approval  of  the  people  of  the  county,  they  could 
very  easily  continue  the  body  by  re-election,  and  that,  as  a  matter  of 
fact,  is  being  done  in  the  counties.  I  know  commissioners  who  have 
been  serving  for  a  great  many  years  by  re-election  in  that  way.  You 
get  it  back  to  that  democratic  principle  of  which  Judge  Gordoii 
spoke,  that  the  people  should  have  the  right  of  passing  upon  the  ac- 
tion of  their  representatives  on  this  very  important  board. 

Now,  Judge  Gordon  was  very  generous  in  waiving  the  right  which 
the  minority  party  has  to  representation  on  the  board  of  county  com- 
missioners. We  like  to  give  the  Democratic  party  something  in  thi^ 
state  but,  of  course,  if  they  refuse  to  take  it,  it  is  up  to  Judge  Gordon, 
representing  a  very  important  party  in  this  body.  I  really  believe  in 
minority  representation  in  this  particular  office.  You  cannot  have 
minority  representation  if  this  amendment  prevails,  and  I  believe  in 
minority  representation  here,  because  of  the  importance  of  the  office 
in  connection  with  the  conduct  of  elections.  Mr.  Alter,  who  is 
familiar  with  that  feature  of  the  subject,  has  raised  that  question 
in  your  minds.  I  seems  to  me  that  there  is  a  strong  reason  under 
the  existing  primary  election  law  for  continuing  minority  representa- 
tion in  boards  of  commissioners. 

Mr.  GORDON.  Mr.  Chairman:  May  I  ask  Senator  Fisher  a 
question?  In' the  counties  what  officials  ai'e  the  most  potent  in  de- 
termining the  expenditures  of  the  county  and  the  amount  necessary 
to  be  raised  by  taxation? 

Mr.  FISHER.    The  county  commissioners,  beyond  question. 

Mr.  CUYLEK.    Do  we  vote  on  the  question  as  a  whole? 

The  CHAIRMAN.  The  motion  before  the  Committee  is  the  motion 
of  Mr.  Alter  to  amend  the  report  in  the  respect  j  ointed  out  by  his 
amendment,  which  it  would  possibly  be  better  for  Mr,  Alter  to  read, 
in  order  that  the  Committee  maj  understand  just  what  the  amend- 
ment is. 

Mr.  ALTER.    Mr.  Chairman:  The  amendment  reads  as  follows: 

"Three  county  commissioners  and  three  county  auditors  shall  be 
elected  in  each  county  where  such  officers  are  chosen  in  the  year  one 
thousand  nine  hundred  and  twenty-three,  one  for  two  j^ears ;  and  two 
for  four  years ;  and  every  two  years  thereafter  one  and  two  alternately 
for  four  years ;  and  in  the  election  of.  said  officers  each  qualified  elec- 
tor shall  vote  for  one  person ;  any  casual  vacancy  in  the  office  of 
county  commissioner  or  county  auditor  shall  be  filled  by  the  court 
of  common  pleas  of  the  county  in  which  said  vacancy  shall  occur,  by 
the  appointment  of  an  elector  of  the  proper  county  who  shall  have 
voted  for  the  commissioner  or  auditor  whose  place  is  to  be  filled." 

The  CHAIRMAN.  The  understanding  of  the  Chair  is  that  its 
efiiect  is  to  destroy  minority  representation. 

Mr.  ALTER.  Mr.  Chairman:  This  would  preserve  minority 
representation,  because  when  there  are  two  to  be  voted  for  eacii 
voter  could  only  vote  for  one. 

Mr.  SULZBERGER.  Mr.  Chairman:  I  would  like  Mr.  Alter  to 
make  it  a  little  more  clear  to  the  meeting.    What  is  the  advantageous 
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difference  between  the  constitutional  article  as  it  stands  and  the  pro- 
posed amendment? 

Mr.  ALTER.  Mr.  Chairman:  The  only  difference,  I  think,  is  this ; 
that  instead  of  having  all  three  county  commissioners  elected  at  one 
time  you  would  always  have  at  least  one  holding  over;  sometimes 
one  and  sometimes  two. 

Mr.  CUYLER.  Mr.  Chairman :  Would  it  be  possible  to  have  the 
two  questions  voted  on  separately ;  in  other  words,  to  vote  upon  the 
question  whether  the  terms  should  be  six  or  four  years,  and  sep- 
arately upon  the  question  as  to  whether  there  would  be  the  minority 
representation?  For  one  I  am  very  much  in  favor  of  minox'ity  rep- 
resentation, and  I  think  six  years  ought  to  be  the  term. 

The  CHAIRMAN.  I  do  not  see  how,  under  any  parliamentary 
rule,  that  could  be  done  under  the  resolution  as  offered  by  Mr.  Alter 
without  further  amendment. 

Mr.  CUYLER.  Mr.  Chairman:  Then  I  will  move  as  an  amend- 
ment that  the  term  be  made  six  years. 

Mr.  PEPPER.    Mr.  Chairman:    I  second  the  motion. 

On  the  question. 

Will  the  Committee  agree  to  the  amendment  to  the  amendment? 

Mr.  McCORMICK.  Mr.  Chairman:  Could  this  question  be  with- 
drawn and  could  we  vote  on  two  questions,  one  on  the  question  of 
four  years,  and  the  other  minority  representation? 

The  CHAIRMAN.  That  is  a  term  of  four  years  and  minority 
representation  as  the  Constitution  noAV  stands? 

Mr.  McCORMICK.  Mr.  Chairman:  As  it  stands  today  and  strik- 
ing out  minority  representation ;  but  in  the  amendment  proposed 
b}  Mr.  Alter  I  am  opposed  to  minority  representation  and  I  would 
like  to  vote  for  the  four-year  proposition. 

The  CHAIRMAN.  That  could  be  arranged,  on  the  four-year  propo- 
sition, by  striking  out  the  provisions  as  to  minority  representation. 

On  the  question  recurring, 

W^ill  the  Committee  agree  to  the  amendment  to  the  amendment? 
It  was  not  agreed  to. 

On  the  question  recurring,  ■  - 

Will  the  Committee  agree  to  the  amendment? 

Mr.  McCORMICK.  Mr.  Chairman:  I  would  like  to  amend  Mr. 
Alter's  amendment  to  do  away  with  minority  representation. 

Mr.  ALTER.  Mr.  Chairman:  Mr.  McCormick's  suggestion  then, 
if  I  understand  the  purpose  of  it,  would  be  to  strike  out  the  words 
"and  in  the  election  of  said  officers  each  qualified  elector  shall  vote 
for  one  person." 

Mr.  McCORMICK.  Mr.  Chairman:  I  move  the  amendment  of  Mr. 
Alter's  amendment  by  striking  out  the  Avords  "and  in  the  election  of 
said  officers  each  qualified  elector  shall  vote  for  one  person." 

Mr.  GORDON.    Mr.  Chairman:    I  second  the  motion. 

On  the  question, 

Will  the  Committee  agree  to  the  amendment  to  the  amendment? 
It  was  not  agreed  to. 

On  the  question  recurring?  ^  . 

Will  the  Committee  agree  to  the  amendment?  "  . 

It  was  agreed  to. 

On  the  question,  '  " 
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Will  the  Committee  adopt  the  report  as  amended? 
It  was  adopted. 

ARTICLE  XVI,  SECTION  1. 

The  CHAIEMAN.  The  next  section  in  order  for  consideration  is 
section  1  of  article  XVI  of  the  Constitution,  the  report  of  Commit- 
tee No.  4  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  tlie  section  as  follows: 

Section  1.  All  existing  charters,  or  grants  of  .special  or  exclusive  privileges, 
tinder  %vhich  a  bona  fide  organization  shall  not  have  taken  place  and  business  been 
commenced  in  good  faith,  at  the  time  of  the  adoption  of  this  Constitution,  shall 
thereafter  have  no  validity. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  PEPPER.    Mr.  Chairman:    I  move  that  the  report  of  Commit- 
tee No.  4  on  section  1  of  article  XVI  of  the  Constitution  be  adopted. 
Mr.  MUNCE.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  XVI,  SECTION  2. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  2  of  article  XVI  of  the  Constitution,  the  report  of  Committee 
No.  4  being  that  this  section  shall  stand  without  amendment. 

T,he  Secretary  read  the  section  as  follows : 

Section  2.  The  general  assembly  shall  not  remit  the  forfeiture  of  the  charter  of 
any  corporation  now  existing,  or  alter  or  amend  the  same,  or  pass  any  other  general 
or  special  law  for  the  benefit  of  such  corporation,  except  upon  the  condition  that 
such  corporation  shall  thereafter  hold  its  charter  subject  to  the  provisions  of  this 
Constitution. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  PEPPER.  Mr.  Chairman:  I  move  that  the  report  of  Com- 
mittee No.  4  on  section  2  of  article  XVI  of  the  Constitution  be 
adopted. 

Mr.  MUNCE.    Mr.  Chairman :    I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  XVI,  SECTION  3. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  3  of  article  XVI  of  the  Constitution,  the  report  of  Committee 
No.  4  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 

Section  3.  The  exercise  of  the  right  of  eminent  domain  sliall  never  be  abridged 
or  so  construed  as  to  pre\eiit  the  gt'neral  assembly  from  taking  the  property  and 
franchise  of  incorporat'.'d  companies,  and  subjecting  them  to  public  use,  the  same  as 
tlie  property  of  individuals;  and  the  exercise  of  the  police  power  of  the  state  shall 
never  be  abridged  or  so  construed  as  to  permit  corporations  to  conduct  their  business 
in  such  manner  as  to  infringe  the  equal  rights  of  individuals  or  the  general  well- 
being  of  the  state. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  PEPPER.    Mr.  Chairman :    I  move  that  the  report  of  Commit- 
tee No.  4  on  section  3,  article  XVI  of  the  Constitution  be  adopted. 
Mr.  MUNCE.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to.  , 
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ARTICLE  XVI,  SECTION  5. 


The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  5  of  article  XVI  of  the  Constitution,  the  report  of  Committee 
No.  4  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 

Section  5.  No  foreign  corporation  shall  do  any  business  in  this  state  without 
lulving  one  or  more  known  places  of  business  and  an  authorized  agent  or  agents 
in  the  same  upon  whom  process  may  be  served. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  PEPPER.    Mr.  Chairman:    I  move  that  the  report  of  Commit- 
tee No.  4  on  section  5  of  article  XVI  of  the  Constitution  be  adopted. 
Mr.  MUXCE.    Mr.  Chairman :    I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  XVI,  SECTION  8.  ' 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  8  of  artcle  XVI  of  the  Constitution,  the  report  of  Committee 
No.  4  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 

Section  8.  Municipal  and  other  corporations  and  individuals  invested  with  the 
privilege  of  taking  private  property  for  public  use  shall  make  just  compensation 
for  property  taken,  injured  or  destroyed  by  the  construction  or  enlargement  of 
their  works,  highways  or  improvements,  which  compensation  shall  be  paid  or  se- 
cured before  such  taking,  injury  or  destruction.  The  general  assembly  is  hereby 
prohibited  from  depriving  any  person  of  an  appeal  from  any  preliminary  assess- 
ment of  ^damages  against  any  such  corporations  or  individuals  made  by  viewers  or 
otherwise ;  and  the  amount  of  such  damages  in  all  cases  of  appeal  "shall  on  the 
demand  of  either  party  be  determined  by  a  jury  according  to  the  course  of  the  com- 
mon law. 

On  the  question,  •  " 

Will  the  Committee  adopt  the  report? 

Mr.  PEPPER.    Mr.  Chairman :    I  move  that  the  report  of  Commit- 
tee No.  4  on  section  3,  article  XVI  of  the  Constitution  be  adopted. 
Mr.  MUNCE.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  XIV,  SECTION  1. 

"rtie  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  1  of  article  XIV  of  the  Constitution,  the  report  of  Committee 
No.  3  being  that  this  section  shall  be  amended  by  omitting  the  words 
'-coroners"  and  "surveyors"  from  the  section. 

The  Secretary  read  the  proposed  section  as  follows : 

Section  1  County  officers  shall  consist  of  sheriffs,  prothonotaries,  registers  of 
wills,  recorders  ot  deeds,  commissioners,  treasurers,  auditors  or  controllers,  clerks 

^.^w  a^frK  ''i  '^"''^^''"''"^''^'^•'^^'''^  ^^•'^  "t'^^^^'^'  may  from  time  to  time  be  es- 
tdblished  by  law ;  and  no  sheriff  or  treasurer  shall  be  eligible  for  tlie  term  next 
succeeding  the  one  for  which  he  may  be  elected. 

On  the  question. 

Will  the  Committee  adopt  the  report  ? 

Mr.  THORPE.  Mr.  Chairman:  I  move  that  the  report  of  Com- 
mittee No.  3  on  section  1  of  article  XIV  of  the  Constitution  be 
adopted. 

Mr.  MUNCE.    Mr.  Chairman :    I  second  the  motion. 
On  the  question, 

Will  the  Committee  agree  to  the  motion? 
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COEONERS  AND  SURVEYORS. 

Mr.  REED.    Mr.  Chairman:    May  T  ask  why? 

The  CHAIRMAN.  The  gentleman  rrom  Allegheny,  ^r.  Reed,  in- 
terrogates Dr.  Thorpe. 

Mr.  THORPE.  Mr.  Chairman :  I  can  only  say  that  in  conference 
and  consultation  by  the  committee  it  was  thought  that  these  otflcials 
were  superfluous ;  their  duties  were  performed  by  other  officials ;  and 
on  account  of  some  difference  of  opinion  it  was  thought  best  to  bring 
tlie  matter  before  the  Committee  of  the  Whole. 

The  CHAIRMAN.  The  Chair's  understanding  of  the  amendment 
proposed  is  that  it  would  strike  out  of  the  list  of  constitvitional 
county  officers  the  office  of  coroner  and  the  blfice  of  county  surveyor. 

Mr.  REED.  Mr.  Chairman:  I  would  like  a  little  more  informa- 
tion about  the  source  of  Dr.  Thorpe's  knowledge  on  that  subject.  The 
coroner  in  our  county  is  a  pretty  busy  fellow.  He  is  a  county  official 
and  ought  to  be.  I  do  not  know  what  a  county  surveyor  is ;  we 
haven't  any. 

The  CHAIRMAN.  You  have  in  your  county,  I  think,  a  special  act 
of  assembly  covering  county  surveyors.  I  have  had  that  before  me 
since  I  have  been  Attomey  General. 

Mr.  REED.    Mr.  Charman:    Yes,  sir. 

Mr.  GORDON.  Mr.  Chairman:  I  cannot  speak  for  this  committee 
further  than  the  chairman  has  disclosed  its  purpose.  I  assume  the 
intent  to  be  this,  that  so  long  as  the  Constitution  prescribes  the 
coroner  as  a  county  officer,  the  coroner  must  be  continued  as  a  county 
officer  and  cannot  be  gotten  rid  of  except  by  an  amendment  to  the 
Constitution ;  but  by  leaving  out  the  word  "coroner"  in  the  designa- 
tion in  the  Constitution  of  what  shall  constitute  county  officers,  it  is 
left  for  legislative  determination,  and  could  be  abolished  in  any 
county  if  thought  proper.    Is  that  the  purpose? 

Mr.  THORPE.    Yes,  sir. 

Mr.  GORDON.  Mr.  Chairman :  As  to  whether  this  is  a  good  pur- 
pose I  express  no  opinion.  We  have  a  coroner  in  our  county  who  is 
a  very  busy  and  very  important  man.  It  may  toe  in  some  counties 
he  has  practically  sUdden  into  desuetude,  largely  depending  on  the 
number  of  murders  committed  in  the  county,  but  after  the  war  we 
may  expect  that  the  peace  and  quiet  of  those  regions  will  be  disturbed 
sufficiently  to  give  dignity  to  the  office. 

Mr.  FISHER.  Mr.  Chairman:  Mi\j  I  ask  the  chairman  of  Com- 
mittee No.  3  whether  this  amendment,  if  adopted,  would  abolish 
these  two  offices  without  further  legislation? 

Mr.  THORPE.    Mr.  Chairman:    It  is  so  intended. 

Mr.  FISHER.    What  would  be  the  immediate  effect? 

Mr.  THORPE.    I  cannot  answer. 

The  CHAIRMAN.  The  Chair  would  ask  Dr.  Thorpe  a  question. 
Who  in  the  county  organization  would  make  inquiry  as  to  suspicious 
or  sudden  deaths?    Where  would  that  power  be  lodged? 

Mr.  THORPE.  Mr.  Chairman:  It  seems  to  be  vested  in  the  dis- 
trict attorney. 

The  CHAIRMAN.  It  occurs  to  the  Chair  that  the  district  attorney 
has  no  such  power. 

Mr.  THORPE.    Or  justice  of  the  peace. 

The  CHAIRMAN.  The  Chair  may  make  a  further  observation.  In 
the  county  in  which  I  live  the  coroner  not  only  inquires  into  murders, 
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but  into  all  deaths  t»y  violence,  to  see  what  the  real  surroundings  are, 
and  it  has  worked  out  advantageously.  The  Chair  does  not  desire 
other  than  to  state  facts  and  not  to  get  into  debate  from  the  Chair. 
There  are  some  provisions  in  the  law  as  to  the  duties  of  county  sur- 
veyors in  connection  with  the  patenting  of  laud,  that  T  have  been 
brought  in  contact  with  recently,  and  therefore  they  do  have  a  func- 
tion to  perform. 

Mr.  FISHER.  Mr.  Chairman:  I  apologize  for  being  on  my  feet 
so  often,  but  it  seems  to  me  that  this  office  of  coroner  ought  not  to 
be  disturbed.  Through  our  industrial  regions  there  are  a  great  many 
cases  which  need  special  investigation  officially.  From  time  imme- 
morial this  duty  has  devolved  upon  the  coroner.  If  you  abolish  the 
office  3'ou  must  place  those  duties  somewhere,  and  if  somebody  ought 
to  perform  those  duties,  why  not  leave  it  where  the  ancient  law  has 
placed  it?  Unless  there  is  some  very  good  reason  for  shifting  the 
duties  which  must  inure  to  some  other  function,  I  can  see  no  reason 
for  abolishing  this  as  a  constitutional  office. 

Now,  it  is  true  the  office  of  county  surveyor  is  one  that  has  gone 
into  innocuous  desuetude,  more  or  less.  But  at  the  time  pnblic  lands 
were  taken  up  it  was  the  duty  of  the  county  surveyor,  of  course,  as 
all  these  lawyers  know,  and  we  all  know%  to  survey  the  warrants  and 
make  return  of  them  to  what  we  now  sometimes  think  the  more  or 
less  useless  office  of  Secretary  of  Internal  Affairs — we  may  change 
our  views — but  that  is  where  the  reports  were  made.  Now,  of  course, 
there  is  a  very  small  amount  of  public  land  left,  but  every  once  in  a 
while  there  arises  some  question  affecting  land  titles  which  must  be 
referred  to  the  county  surveyor.  Up  in  our  region  where  there  has 
been  a  great  deal  of  activity  in  mineral  lands,  the  county  surveyor  has 
had  a  good  many  functions  to  perform.  Of  course,  in  an  agricul- 
tural region,  where  things  are  more  settled,  and  where  there  is  not 
so  much  change  in  titles,  perhaps  the  office  is  more  or  less  useless. 
But  is  there  any  good  reason  for  abolishing  this  office,  and,  if  you  do 
abolish  it,  who  would  perform  the  functions? 

Mr.  Chairman,  I  move  that  the  report  of  Committee  No.  3  on  section 
1  of  article  XIV  of  the  Constitution  be  amended  by  substituting  for 
the  committee's  report  the  section  as  it  now  stands  in  the  Consti- 
tution. 

Mr.  CUYLER.    Mr.  Chairman:    I  second  the  motion. 
On  the  question, 

Will  the  Committee  agree  to  the  motion?  - 
It  was  agreed  to. 

ARTICLE  XIV,  SlilCTION  5. 

The  CHAIRMAN.    The  next  section  in  order  for  consideratiou  is 
section  5  of  article  XIV  of  the  Constitution,  the  report  of  Commit 
tee  No.  3  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  5  All  county  officers  shall  be  paid  by  salary  only  for  sorviccs  ocr- 
formed  tor  the  county,  state  or  any  political  subdivision  of  either,  and  all  laws  uvn 
vidmg  any  other  form  of  compensation  for  such  services  are  herebv  declared  "t,  h- 
repealed.  j      .  l  ,  u- 

On  the  question, 

Will  the  Committee  adopt  the  report? 
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Mr.  THORPE.  Mr.  Cliairman:  I  move  that  the  report  of  ^'oiii- 
luittee  No.  3  on  section  5  of  article  XIV  of  the  Constitut  ioji  l»t' 
adopted. 

Mr.  MUNCE.    Mr.  Chairman:    I  second  the  motion. 
On  the  question, 

Will  the  Committee  agree  to  the  motion? 

s 

COMPENSATION  OF  COUNTY  OFFICERS. 

Mr.  SULZBERGER.  Mr.  Chaii^man:  I  would  like  to  ask  the 
cliairman  of  Committee  No.  3  what  reason  there  is  for  leaving  out  a 
possibility  or  contingency  of  fees  being  paid  for  sei'vices  and  paying 
tiiose  fees  into  the  treasury  of  the  state,  as  in  the  present  Consti- 
tution. 

Mr.  THORPE.  Mr.  Chairman:  Tiie  implication  was  that  the 
fees  would  be  so  paid.  A  possible  objection  to  this  proposition  to 
abolish  the  fee  system  and  substitute  the  salary  system  is  whether 
persons  in  office  Avould  be  affected  thereby.  Is  it  not  proper  to  con- 
sider that  the  schedules  of  Constitutions  usually  state  when  the 
provisions  in  the  Constitution  take  eft'ect,  and  wlio  are  exempted  and 
excepted  from  their  operation?  It  would  not  Ibe  necessary  to  put 
tljat  in  here  but  it  could  be  piit  in  some  other  article,  because  doubt- 
less tJiere  are  other  changes  which  will  require  a  similar  policy. 

Mr.  FOX.  Mr.  Chairman:  I  would  like  to  ask  the  chairman  of 
Committee  No.  3  whether  they  considered  the  wisdom  of  incorporat- 
ing in  this  amendment  that  the  salary  shall  be  fixed  by  the  general 
assembly  ? 

Mr.  THORPE.  Mr.  Chairman:  The  reading  of  the  substituted 
section  "subdivision  of  either"  is  the  question  involved,  whether  or 
not  that  would  cover  municipalities.  That  should  be  looked  into  to 
see  whether  it  does,  in  the  opinion  of  the  committee.  ^ 

Mr.  FOX.  Mr.  Cliairman:  The  thought  I  had  in  mind  in  asking 
tJiat  question  was  whether  this  provision  would  make  it  mandatory 
t')  paj'  justices  of  the  peace,  constables,  and  all  minor  officers  in  town- 
ships, boroughs  and  cities  of  the  state.  If  it  is  not  comprehensive 
enough  to  include  that  in  the  terms  "political  subdivision,"  I  think  we 
ought  to  take  thought  before  adopting  this  in  its  present  form. 

The  CHAIRMAN.  This  is  a  very  important  question.  I  do  not 
know  just  how  it  will  work  out  in  some  of  the  very  small  counties 
of  the  state..  For  the  informatioQ  of  the  committee,  the  Chair  would 
state  that  at  tlie  last  session  of  the  legislature  a  bill  was  passed 
fixing  the  salaries  of  district  attorneys  in  all  counties  of  the  state,  so 
that  that  legislation  has  been  started.  There  had  been  an  act  prior 
t(»  that  also  on  the  same  subject. 

Mr.  ALTER.  Mr.  Chairman:  As  I  understand  this  amendment, 
it  would  entirely  discontinue  the  payment  of  any  fees  to  the  register 
of  wills  for  the  collection  of  inheritance  taxes.  It  might  be  ques- 
tioned whether  it  is  sound  public  policy  to  take  away  from  the  officer 
to  whom  the  law  commits  the  duty  of  collecting  inheritance  taxes  all 
incentive  to  diligence  in  making  such  collections.  It  is  doubtful 
whether  it  is  not  better  to  provide  a  l  easonaible  commission,  and  I 
think  the  commission  now  established  by  the  act  of  1919  probably  is 
.'I  reasonable  commission,  than  to  compensate  him  by  salary  only, 
thereby  removing  all  the  incentive  to  extra  diligence.    The  state 
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Djiglit  lose  more  by  taking  awaj^  that  incentive  than  it  would  gain 
hj  taking  away  the  commission. 

The  CHAIEMAN.  Also  for  information,  the  Chair  would  state 
that  at  the  last  session  of  the  legislature  this  question  of  the  pay- 
ment of  fees  to  the  register  of  wills  was  very  thoroughly  considered 
and  acted  upon,  ftrst  with  the  idea  of  abolishing  the  fees,  because 
of  a  case  arising  in  Philadelphia  with  tlie  register  of  wills.  Then, 
it  became  manifest  to  those  charged  with  the  responsibility,  of  which 
I  was  one,  that,  if  that  policy  was  adopted,  the  loss  in  revenue  to  the 
state  was  going  to  be  vei'y  great;  so  that  this  is  a  very  important 
question  on  the  revenue  side. 

Also  for  information,  possibly,  all  the  lawyers  on  the  Commission 
know,  that  after  a  certain  amount  of  the  fees  of  the  county  officers  are 
put  into  their  pockets  a  certain  proportion  of  the  fees  goes  back  into 
the  treasury,  and  that  all  county  officers  must  earn  their  salaries  as 
now  fixed,  out  of  the  fees,  or  else  they  do  not  get  their  full  salaries,  as 
I  recall  the  law.  In  the  counties  where  there  is  complete  audit,  as  in 
my  county,  the  avails  that  go  into  the  treasury  are  quite  large. 

Mr.  GORDON.  Mr.  Chairman:  Do  I  understand  that  if  this 
amendment  were  adopted  the  legislation  of  the  last  session  to  which 
you  i-efer  would  be  nullified? 

The  OHAIEMAN.  I  am  afraid  so.  That  is  what  I  am  afraid  of, 
sir.  I  have  sent  for  the  acts  of  assembly  so  that  I  may  speak  by 
the  book.    It  seems  to  me  that  it  might  be  nullified. 

Mr.  GORDON.  Mr.  Chairman:  I  am  going  to  read  this  proposi- 
tion of  the  committee  again: 

"All  county  officers  shall  be  paid  by  salary  only  for  services  per- 
formed for  the  county,  state  or  any  political  subdivision  of  either."' 

If  one  were  called  upon  to  interpret  that  provision,  he  would  be 
confronted  first  Avith  the  proposition  whether  that  would  be  a  single 
salary  which  was  to  cover  all  these  services,  or  whether  he  might  re- 
ceive a  salary  from  the  county,  a  salary  from  the  state  and  salaries 
from  any  other  subdivision  of  the  state  for  which  he  performed  ser- 
vices. I  do  not  know  what  the  intention  of  the  committee  was,  but 
that  language  permits  that  possible  interpretation ;  and  I  think,  with 
the  Chairman,  that  the  adoption  of  it  would  certainly  nullify  the'legis- 
Irition  passed  this  last  year,  giving  certain  compensation  for  certain 
collections  in  addition  to  salary. 

The  CHAIRMAN.  Also  for  the  information  of  the  Committee,  so 
that  you  may  have  that  fact  before  you,  then  the  only  other  way 
that  the  state  can  collect  inheritance  taxes  is  by  appointing  a  coi- 
lector_  in  each  county  to  do  it,  which,  of  course,"^  would  involve  the 
state  in  very  much  greater  expense  than  is  involved  now  by  collectino- 
such  taxes  through  the  register  of  wills.  "  * 

Mr.  THORPE.  Mr.  Chairman:  The  gravity  of  the  subject  was 
not  lost  m  the  minds  of  the  committee,  of  course,  and  the  proposition 
here  is  to  evoke  the  judgment  of  the  Committee  of  the  Whole.  As 
to  the  remarks  of  my  learned  colleague  from  Pittsburgh,  Mr.  Alter, 
as  to  the  incentive  to  the  performance  of  public  duty,  is  a  fee  any 
more  ino^intive  than  a  salary?  What  is  an  incentive  to  performance 
of  public  duty?  Must  we  give  a  fee  to  inspire  them  or  will  we  secure 
the  better  service  by  a  salary?  I  have  an  idea,  Mr.  Chairman  that 
the  fee  system  is  a  relic  of  a  vicious  time  and  that  the  public  'senti- 
ment IS  set  against  the  fee  system,  as  a  system,  and  is  hostile  to  it  • 
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but  it  would  be  very  gratifying,  indeed,  if  the  members  of  the  Commit- 
tee who  are  particularly  familiar  with  the  aspects  of  this  question 
from  their  long  service  in  public  life  would  throw  light  on  the  subject. 

The  CHAIRMAN.  I  have  before  me  the  act  of  1919,  and  in  order 
that  the  Committee  may  see  what  the  provisions  of  the  act  are  witl) 
reference  to  the  collection  of  inheritance  taxes,  which  would  be 
abolished  by  this  section,  I  will  read  it: 

"Section  21.  The  registers  of  wills,  upon  their  filing  with  the  Audi- 
tor General  the  bond  hereinafter  required,  shall  be  the  agents  of  the 
commonwealth  for  the  collection  of  the  said  tax  in  the  case  of  resident 
decedents.  For  services  rendered  in  collecting  and  paying  over  the 
same,  they  shall  be  allowed  to  retain  for  their  own  use,  upon  the  gross 
amount  collected  during  any  year,  five  per  centum  upon  the  tax  col- 
lected, if  such  tax  shall  amount  to  a  sum  of  fifty  thousand  (|50,000) 
dollars  or  less ;  three  per  centum  on  the  amounts  collected  in  excess 
of  fifty  thousand  (|50,000)  dollars  and  not  exceeding  one  hundred 
thousand  (|100,000)  dollars  ;  one  per  centum  on  the  amounts  collected 
in  excess  of  one  hundred  thousand  ($100,000)  dollars  and  not  over 
two  hundred  thousand  ($200,000)  dollars;  and  one-half  of  one  per 
centum  of  the  amounts  collected  in  excess  of  two  hundred  thousand 
($200,000)  dollars  and  not  over  one  million  ($1,000,000)  dollars;  and 
one-quarter  of  one  per  centum  on  the  amounts  collected  in  excess  of 
one  million  ($1,000,000)  dollars." 

It  strikes  my  mind  tliat  all  that  legislation  would  be  rendered 
nugatory  if  this  amendment  prevailed,  and  this  is  very  important  as 
far  as  the  commonwealth  is  concerned. 

Mr.  CUYLER.    Mr.  Chairman:  Can  we  have  some  information  as 
_to  the  practice  in  other  states?    I  have  in  mind  that  the  fee  system 
is  becoming  obsolete  throughout  the  countiy.    I  think  you  will  find 
it  is  being  eliminated. 

Tlie  CHAIRMAN.  One  of  the  difficulties  is  that  other  states  do  not 
Ijave  tlie  same  system  of  collection  of  state  taxes  as  our  common- 
wealth. A  great  many  forms  of  state  taxation  are  collected  in  this 
state  througli  countj^  agencies ;  hunters'  licenses,  fishing  licenses,  and 
all  that  sort  of  thing,  are  collected  through  the  agencies  established 
lished  in  the  counties. 

SECTION  POSTPONED. 

Mr.  PISHER.  Mr.  Chairman:  In  view  of  the  importance  of  this 
l)roposition  and  the  lack  of  information  which  we  seem  to  have  of  its 
ett'ect,  I  move  that  further  consideration  of  it  be  postponed  until 
tomorrow. 

Mr.  REED.    Mr.  Chairman:    I  second  the  motion. 
Tlie  motion  was  agreed  to. 

The  CHAIRMAN.  That  completes  consideration  of  the  calendar 
so  far  as  the  calendar  has  been  made  up  to  this  time. 

COMMITTEE  OF  THE  WHOLE  RISES. 

The  Committee  of  the  Whole  then  rose  and  the  Chairman  reported 
progress. 

REPORT  FROM  COMMITTEE. 

The  CHAIRMAN.    Have  any  of  the  Committees  anything  to  report 
at  this  time? 
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Mr.  FISHER.  Mr.  Chairman:  I  am  directed  by  Committee  No.  1 
to  submit  the  following  report,  copies  of  which  are  on  the  desks  of 
the  members. 

For  Eeport  No.  10-see  Appendix. 

ADJOURNMENT.  •  ^      -  . 

Mr.  REED.  Mr.  Chairman:  I  move  that  we  adjourn  until  tomor- 
row morning-  at  10  o'clock,  and  that  tomorrow's  session  shall  ad- 
journ at  1  o'clock  P.  M. 

Mr.  SULZBERGER.    Mr.  Chairman:    I  second  the  motion. 

The  motion  was  agreed  to. 

Whereupon,  at  4  o'clock  P.  M.,  the  Commission  adjourned  until 
tomorrow  morning  at  10  o'clock. 
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.  Senate  Chamber, 

Thursday,  January  8,  1920. 

The  Commission  met  at  10  o'clock  A.  M. 
The  Chairman,  William  I.  Schatter,  in  the  Chair. 
The  CHAIEMAN.    The  hour  fixed  for  the  meeting  of  the  Commis- 
sion having  arrived,  the  Commission  will  be  in  order. 

EOLL  CALL. 

The  CHAIRMAN.  The  Secretary  will  now  call  the  roll. 
The  roll  was  called  by  the  Secretary  and  was  as  follows: 

PRESENT— 15. 

Alter,  English,  Fisher,  Gordon,  McCormiek,  Miller,  Muuce,  Pepper,  Pinchot, 
Reed,  Stackpolo,  Sulzberger,  Thorpe,  Warburton,  Schaffier  (Chairman). 

ABSENT— 10. 

Carson,  Connelly,  Cuylcr,  Fox,  Kelly,  Perrine,  Sharpless,  Smith,  Tyson,  Voll. 

The  CHAIRMAN.  A  quorum  of  the  Commission  being  present,  the 
Commission  will  proceed  with  its  business. 

JOURNAL  APPROVED. 

Mrs.  WARBURTON.    Mr.  Chairman:    I  move  that  the  reading  of 
tije  Journal  be  dispensed  with  and  the  Journal  apj)roved. 
Mrs.  MILLER.    Mr.  Chairman:    I  second  the  motion. 
Tlie  motion  was  agreed  to. 

REPORTS  FROM  COMMITTEES. 

The  CHAIRMAN.  The  first  thing  in  order  is  rejjorts  from  com- 
mittees. 

Has  Committee  No.  1  anything  to  report  at  this  time? 

Mr.  ALTER.    Mr.  Chairman:    The  report  of  Committee  No.  1, 
following  the  report  submitted  by  Senator  Fisher  yesterday  after- 
noon, is  printed  and  in  the  files. 
■    The  CHAIRMAN.    The  report  will  be  received. 

For  Report  No.  11,  See  Appendix. 

The  CHAIRMAN.  Has  Committee  No.  2  anything  to  report  at 
this  time? 

Has  Committee  No.  3  anything  to  report? 
Has  Committee  No.  4  anytliing  to  report? 

Mr.  PEPPEIi.  Mr.  Chairman:  Committee  No.  4  has  no  report 
at  this  time. 

The  CHAIRMAN.    Has  Committee  No.  5  anything  to  report? 

Mr.  ENGLISH.  Mr.  Chairman:  Committee  No.  5  has  no  report 
to  make  at  this  time. 

The  CHAIRMAN,  Has  any  member  of  the  Commission  anytliing 
to  offer  at  this  time? 
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TIME  OF  MEETING. 

Mrs.  MILLER.  Mr.  Chairmau:  If  this  is  the  projjer  time,  L 
would  like  to  move  that  hereafter  the  Commission  meet  not  later 
than  ten  o'clock  A.  M.  of  the  first  day  on  which  it  is  called.  The 
Pittsburgh  members  arrive  here  either  the  night  before  or  at  live 
o'clock  in  the  morning  of  the  first  day  of  tlie  session,  and  we  are 
here  until  noon.  I  believe  that  we  could  tinish  the  business  in  two 
daj's  if  we  woiild  start  promptly  on  the  first  day  the  Commission  is 
called. 

Mr.  PEPPER.    Mr.  Chairman:    I  second  the  motion. 
On  the  question, 

Will  the  Commission  agree  to  the  motion? 

Mr.  FISHER.  Mr.  Chairman:  In  this  matter,  of  course,  the  male 
members  of  the  Commission  want  to  defer  to  the  ladies.  We  have 
now  heard  from  Pittsburgh  as  to  the  convenience  of  Pittsburgh.  We 
woiild  be  pleased  to  hear  from  Philadelphia  as  to  whether  that  suits 
their  convenience. 

Mrs.  WARBURTON.    Mr.  Chairman:    Yes,  it  does. 

The  CHAIRMAN.  Mrs.  Warburton  accommodates  herself  to  Mrs. 
Miller.    The  two  sections  of  the  state  are  in  harmony. 

On  the  question  recurring, 

Will  the  Commission  agree  to  the  motion? 

It  was  agreed  to. 

The  CHAIRMAN.  Has  any  other  member  of  the  Commission  any- 
thing to  offer  at  this  time? 

CHART. 

Mr.  PEPPER.  Mr.  Chairman:  The  Secretary  ].as  secured  and  hii.i 
caused  to  be  displayed  in  an  adjacent  room  a  chart  which  presents 
graphically  the  relationship  between  the  different  departments  of  tlie 
state  government.  A  brief  study  of  that  chart  suggests  that  speci^;t: 
altention  should  be  given  to  the  problems  of  the  relationships  be- 
tween the  different  depai'tments — the  revision  of  the  working  relation- 
ships and  the  organic  relationships  between  the  different  state  activi- 
ties. In  the  distribution  of  the  functions  of  committees,  I  think  that 
subject  has  not  been  referred  to  any  one  of  them.  The  distribution 
has  involved  merely  the  parceling  out  of  the  various  articles  of  tli  i 
Constitution.  This  is  a  question  which  may  cut  in  cross-section 
across  many  or  all  of  the  articles.  I,  therefore,  move  you,  sir,  that 
in  the  discretion  of  the  Chair  either  a  new  committee  be  appointed 
or  a  reference  be  made  to  an  existing  committee  to  the  end  that 
careful  consideration  should  be  given  to  the  existing  relationships  be- 
tween the  state  departments  and  the  various  state  agencies,  wita 
instructions  to  report  to  the  Commission  such  recommendations  as 
they  may  have  in  the  premises. 

Mr.  PINCHOT.    Mr.  Chairman:    I  second  the  motion. 

On  the  question, 

Will  the  Commission  agree  to  the  motion? 

:      NEW  COMMITTEE. 

Mr.  FISHER.  Mr.  Chairman :  It  seems  to  me  that  motion  brings 
up  the  question  of  the  i-elation  between  the  different  provisions  of  the 
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Constitution  with  respect  to  the  entire  state  government,  and  I 
would  suggest,  if  it  meets  Mr.  Pepper's  approval,  that  he  amend  his 
motion  to  make  the  committee  consist  of  the  chairman  of  the  several 
existing  committees. 

Mr.  PEPPER.  Mr.  Chairman:  I  am  entirely  willing  to  defer  to 
Senator  Fisher's  suggestion,  or  to  leave  it  in  the  hands  of  the  Chair, 
as  may  be  thought  better.  May  I  add,  by  way  of  amendment  then  to 
this  proposal  that,  in  the  discretion  of  the  Chair,  the  matter  in  ques- 
tion be  referred  for  consideration  either  to  one  of  the  existing  com- 
mittees or  to  a  committee  to  be  appointed  by  the  Chair,  and  if,  In 
the  latter  event,  the  Chair  sees  fit  to  appoint  the  chairmen  of  the 
existing  committees,  it  would  be  within  the  scoi)e  of  the  motion. 

Mr.  PINCHOT.  Mr.  Chairman:  The  amendment  is  satisfactory 
to  me,  and  I  therefore  second  Mr.  Pepper's  motion  as  amended. 

On  the  question. 

Will  the  Commission  agree  to  the  motion  as  amended? 
It  was  agreed  to. 

The  CHAIRMAN.  The  Chair  appoints  as  that  committee  the 
chairmen  of  the  existing  committees. 

Is  there  any  other  matter  to  come  before  the  Commission  at  this 
time?  If  not,  and  if  there  is  no  objection,  the  Commission  will  re- 
solve itself  into  the  Committee  of  the  Whole  and  proceed  to  the  con- 
sideration of  the  calendar. 

COMMITTEE  OF  THE  WHOLE. 

The  Commission  then  resolved  itself  into  the  Committee  of  the 
Whole,  William  I.  Schaffer,  Chairman. 

ARTICLE  XIV,  SECTION  5.  — 

The  CHAIRMAN.  We  will  resume  the  consideration  of  section  5 
of  article  XIV  of  the  Constitution,  which  under  the  motion  made 
yesterday  was  postponed  for  further  consideration  until  todaj^,  the 
report  of  Committee  No.  3  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  5.  All  county  officers  shall  be  paid  by  salary  only  for  servicr-s  for  the 
county,  state,  or  any  political  subdivision  of  either,  and  all  laws  providing  any 
other  form  of  compensation  for  such  services  are  hereby  repealed. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report? 

COMPENSATION  OF  COUNTY  OFFICERS. 

Mr.  PEPPER.  Mr.  Chairman:  I  take  the  liberty  of  suggesting  to 
the  chairman  of  the  committee  that,  in  view  of  the  fact  that  punctua- 
tion is  not  a  part  of  the  Constitution,  there  may  be  possibly  a  mis- 
appi-ehension  in  the  construction  of  this  section,  if  the  word  "only"  is 
left  after  the  word  "salary"  instead  of  being  placed  before  it.  As  it 
reads  now,  it  is  "salary  only"  for  such  services,  if  you  choose  to  read 
it  that  way ;  whereas,  if  you  put  it  "only  by  salary,"  it  makes  it  clear 
that  the  limitation  is  to  compensation  through  the  medium  of  a 
salary,  and  not  otherwise. 

Mr.  THORPE.  Mr.  Chairman:  That  would  be  a  very  proper 
amendment. 
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The  CHAIEMAN.  Are  there  any  other  remarks  on  the  question? 
The  Chair  desires  to  call  to  the  Committee's  attention  that  this  is  a 
very  vital  proposition  to  the  state  government. 

Mr.  THORPE.  Mr.  Chairman:  Will  yon  permit  me  to  raise  the 
question  that  we  should  be  very  gratified  if  certain  members  who  are 
present  this  morning  would  examine  this  matter  a  little  more  care- 
fully ;  it  is  so  important.  We  would  gi'eatly  appreciate  as  a  com- 
mittee— and  1  am  speaking  with  honesty  in  tlie  matter — if  this  should 
be  done,  because  it  is  too  serious  to  pass  oil'  without  keen  analysis. 

The  CHAIRMAN.  There  is  no  motion  before  the  Committee  ex- 
cept the  motion  to  adopt  the  report  of  Committee  No.  3.    _  ' 

SECTION  POSTPONED.      -  -  . 

Mr.  REED.    Mr.  Chairman:    I  move  that  the  matter  be  postponed 
until  the  next  meeting  of  the  Commission. 

Mr.  McCORMICK.    Mr.  Chairman :    I  second  the  motion. 
The  motion  was  agreed  to.         '  -  —      ■  . 

ARTICLE  III,  SECTION  3. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  3  of  article  III  of  the  Constitution,  which  was  originally  re- 
ported to  stand  without  amendment,  the  supplemental  report  being 
that  it  shall  be  amended. 

The^Secretary  read  the  proposed  section  as  follows: 

Soction  3.  The  general  assembly  may  from  time  to  time  adopt  codes,  compila- 
tions for  revision  of  tbe  existing'  statutory  laws  of  the  commonwealth,  or  any  part 
thereof,  but  no  alterations,  amendments  or  additions  to  such  codes,  compilations  or 
revisions,  and  no  other  bills,  exceiit  general  appropriation  bills,  shall  be  passed  con- 
taining more  than  one  subject,  which  shall  be  clearly  expressed  in  its  title. 

GENERAL  MOTION. 

The  CHAIRMAN.  In  order  to  save  space  in  the  Journal,  it  has 
been  suggested  by  one  of  the  parliamentarians  of  the  body  that 
without  a  formal  motion  each  time  from  tlie  chairman  of  the  com- 
mittee for  adoption,  it  be  considered  as  a  general  motion  following 
the  presentation  of  the  report.  I  think  it  will  save  space  in  the  Jour- 
nal.   So  the  Chair,  each  time,  will  put  the  motion  as  a  general  motion. 

ARTICLE  III,  SECTION  3. 

On  the  question,  ■  • 

Will  the  Committee  adopt  the  report?       ~  •  ■ 

TITLE  OF  BILLS. 

Mr.  SULZBERGER.  Mr.  Chairman :  May  we  have  some  explana- 
tion  of  the  purpose  of  this  amendment? 

Mr.  ALTER.  Mr.  Chairman:  The  purpose  of  the  amendment  is 
to  permit  codification  of  particular  branches  of  the  law  so  as  to 
gather  together  the  legislation  on  one  subject,  or  perhaps  on  several 
related  subjects,  into  one  act  of  assembly.  To  do  this  now  is  dif- 
ficult by  reason  of  the  constitutional  reqiiirement  that  no  law  shall 
be  passed  having  more  than  oup  subject.  I  might  state  that  recently 
in  the  work  of  the  commission  appointed  to  codify  and  revise  the  laws 
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relating  to  decedents'  estates  this  difflculty  was  encountered,  and  it 
appeared  to  be  necessary  to  put  iu  seven  separate  acts  of  assembly 
that  which  otherwise  would  have  very  properly  and  conveniently  been 
put  in  one  act,  and  that  is  the  sole  purpose,  as  I  understand  it,  of 
this  proposed  amendment. 

Mr.  SULZBEKGEK.  Mr.  Chairman:  That  would  leave  in  my 
iiiiiid  at  least  one  doubt.  "The  general  assembly  may  from  time  to 
time  adopt  codes,  compihitions  or  revisions  of  the  existing  statutory 
laws."  Then  you  tinallj'  say  that  changes  in  that  code  must  be 
dearly  expressed  in  the  title.  But  suppose,  in  the  course  of  the  re- 
vision, there  is  a  change  of  the  existing  law.  Is  that  case  i^rovided 
for  by  your  amendment? 

Mr.  ALTEK.  Mr.  Chairman:  This  section  does  not  relate  to  what 
must  be  expressed  in  the  title.  This  is  a  section  which  relates  to  tii3 
necessity  of  having  only  one  subject  in  the  bill. 

Mr.  SULZBEKGER.  Mr.  Chairman:  There  is  a  purpose  in  tiie 
clause  referring  to  what  shall  be  clearly  expressed  in  the  title,  and  I 
thought  that  purpose  was  that,  if  there  was  to  be  a  change  in  the  lav.', 
the  members  of  the  legislature  should  be  notified  of  the  impending 
change  by  something  in  the  title.  Now,  whenever  such  a  revision  or 
code  or  compilation  has  been  passed,  and  something  is  proposed  lo 
be  altered  in  it  substantially,  then  that  proposed  alteration  must 
sj'ecify  its  purport  in  the  title.  But  in  an  original  codification  or 
revision,  suppose  there  is  a  substantial  change  of  the  present  lav>- 
which  they  are  codifying,  there  is  no  obligation  to  mention  that  in  tlie 
title. 

Mr.  ALTER.  Mr.  Chairman:  1  think  the  point  suggested  by  the 
gentleman  from  Philadelphia  is  well  taken.  This  resulted  from 
weaving  into  the  existing  section  that  which  the  committee  desired 
to  accomplish,  and  I  apprehend  their  attention  was  not  directed  un- 
til now  to  that.  This  i)rovision  for  having  the  subject  clearly  ex- 
pressed in  the  title  would  not  apply  to  the  codifications. 

Mr.  H^ULZBERGER.  Mr.  Chairman:  Would  the  omission  of  tlie 
word  "revisions"  in  the  second  line  avoid  the  objection? 

i\Ir.  ALTER.  Mr.  Chairman:  1  think  it  would  be  better  to  make 
a  little  change  in  the  concluding  language,  because  it  is  desirable, 
A\  hen  you  are  codifying  or  compiling,  that  at  the  same  time  yo'i 
sliould  make  necessary  revisions. 

The  CHAIRMAN.  For  the  information  of  the  Committee,  the 
Chair  would  state  that  one  of  the  purposes  of  this  amendment — the 
Chair  was  a  member  of  the  committee  that  drafted  it — is  to  enable 
a  complete  revision  of  the  statutory  law  of  the  state  to  be  made,  so 
that,  instead  of  having  seven  volumes  of  the  digest  of  laws  that  we 
now  have,  and  at  the  end  of  ten  years  nobody  knows  how  many  we 
will  have,  a  commission  could  be  appointed  whose  diity  it  would  be 
Ic  compile  and  revise  the  existing  statutory  law,  and  then,  in  accord- 
ance with  the  Massachusetts  system,  if  I  understand  the  Massa- 
chusetts system,  that  could  be  done  periodically,  in  terms  say  of  ten 
years,  so  that  there  would  come  into  the  legislature  for  ado])tion  a 
complete  revision  of  the  statutory  law  of  the  state. 

Mr.  ALTER.  Mr.  Chairman :  May  I  suggest  an  amendment,  tlie 
adoption  of  which  I  move:  Strike  out  the  word  "which"  in  the  line 
next  to  the  last  line,  and  substitute  for  that  the  Avords  "and  in  every 
case  the  subject  of  the  bill,"  so  that  it  will  read  "and  no  other  bills, 
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except  general  appropriation  bills,  shall  be  passed  containing  more 
tlian  one  subject,  and  in  eveiy  case  the  subject  of  the  bill  shall  be 
clearly  expressed  in  its  title." 

Mr.  GOEDON.  Mr.  Chairman:  I  think  the  chairman  ot  the 
committee  surrenders  to  the  criticism  of  my  learned  friend,  Judge 
Sulzberger,  too  readily.  1  think  the  report  of  tUe  committee  as  it 
stands  is  correct.  Its  purpose  is  to  allow,  as  you  have  stated,  sir, 
ii  general  revision  of  the  statutory  law  of  the  commonwealth,  and  the 
adoption  of  a  code  or  compilation  or  a  general  revised  body  of 
statutes.  Now,  to  require  such  a  revision  to  contain  in  its  title  a 
table  of  each  particular  change  made  in  the  statutory  law  would  make 
a  title  as  long  as  the  moral  law  and  pretty  nearly  as  difticult.  This 
section,  therefore,  is  one  meant  to  allow  such  a  general  revision  of  the 
entire  statutory  code  to  be  made  by  a  general  title  which  shall  not 
contain  a  table  of  contents,  even  a  table  of  contents  of  changes ;  but, 
after  the  adoption  of  such  a  code,  after  the  adoption  of  such  a  com- 
pilation or  revision  of  the  statutory  law  of  the  commonwealth,  then 
no  change  may  be  made  Ayithout  Iiaving  the  amending  or  altering 
statute  recite  specifically  the  change  which  is  made.  It  seems  to  me 
the  report  of  the  committee  as  it  stands  accords  with  good  legislative 
practice. 

Mr.  FISHER.  Mr.  Chairman:  Judge  Gordon  has  expressed  the 
thoiight  of  the  committee  while  it  was  considering  this  subject.  Tlie 
honorable  Chairman  did  not  happen  to  be  present  at  that  time.  At 
present,  the  limitation  which  is  placed  upon  all  bills  requires  that  the 
subject  be  expressed  clearly  in  the  title.  The  thought  of  the  com- 
mittee was  to  remove  from  that  limitation  the  codification  of  the  laws 
freed  altogether  from  any  restrictions  with  respect  to  the  title,  but 
retain  that  restriction  when  it  comes  to  the  amendment  of  any  portion 
of  the  code,  or  when  separate  subjects  of  legislation  are  presented  for 
the  action  of  the  legislature.  Judge  Gordon  has  grasped  the  thought 
of  the  committee. 

Mr.  SULZBERGER.  Mr.  Chairman:  What  I  said  was  not  in  the 
way  of  criticism,  as  my  friend  Judge  Gordon,  seems  to  think.  It 
was  merely  an  inquiry,  and  he  says  the  gentleman  from  Pittsburgh 
construes  that  inquiry  to  be  a  hostile  criticism,  and  accepted  it.  "  I 
agree  with  Judge  Gordon  that,  when  the  legislature  does  hand  us  a 
code  or  compilation  of  all  the  statutes,  that  is  notice  enough  to  read 
it  all. 

Mr.  ALTER.  Mr.  Chairman:  Th^  only  difficulty  is  that  as  the 
section  stands  thei'e  is  no  requirement  whatever  for  these  codification 
acts  to  have  any  title. 

Mr.  SULZBERGER.    Mr.  Chairman:    Why  not? 

Mr.  ENGLISH.  Mr.  Chairman:  May  I  ask  the  committee  or 
some  one  what  the  effect  would  be  of  omitting  from  a  codification  a 
particular  line  of  subjects  or  existing  statutory  provisions?  Let  us 
suppose,  for  instance,  that  the  legislature  undertook  to  codify  in  a 
single  statute  the  law  relating  to  cities.  What  would  be  the  efi^ect 
of  omitting  from  the  codification,  let  us  say,  the  provision  with  re- 
gard to  the  right  of  eminent  domain?  Would  not  the  effect  of  the' 
omission  be  to  repeal  it ;  and  if  that  is  so,  are  not  we  in  danger,  since 
there  is  no  limit  to  the  number  of  subjects  that  may  be  included  in  a 
single  codification  of  re-creating  the  verv  conditions  that  it  was  the 
purpose  of  this  section  in  the  Constitution  of  1873  to  correct?  You 
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are  having  a  lot  of  subjects  collected  iu  a  single  statute,  and  by  im- 
plied repeal,  perhaps  getting  something  out  of  the  statute  law  of  the 
state,  without  specifically  calling  to  the  attention  of  the  legislature 
or  to  interested  parties  the  fact  that  such  an  omission  would  be 
effected. 

Ml*.  GORDON.  Mr.  Chairman:  The  provision  of  the  present 
Constitution  requiring  but  one  subject  in  a  bill,  and  that  to  be 
clearly  expressed  in  its  title,  is  not  intended  for  public  consump- 
tion or  public  benefit.  It  is  purely  a  legislative  rule,  intended 
t«j  operate  upon  the  legislature.  The  vice  which  it  was  aimed  at 
was  aJbill  having  but  one  title  and  exi^ressing  but  one  subject  but 
containing  in  its  body  two  or  more  subjects,  so  that  the  legislators 
looking  at  their  calendar  and  observing  the  title  of  a  bill  woiild  not 
be  admonished  as  to  what  its  real  contents  were.  To  prevent  that 
in  the  passage  of  bills  through  the  Houses,  it  was  required  by  the 
existing  law  that  every  bill  should  contain  but  one  siibject,  and  thar 
subject  should  be  clearly  expressed  in  its  title.  Now,  as  I  see  it, 
that  is  a  legislative  regulation  for  the  guidance  and  help  of  legisla- 
tors. It  is  not  indispensable.  This  report  of  the  committee  changos 
that  legislative  rule  with  respect  to  codification,  general  revisions 
and  general  compilations.  As  to  those  subjects,  the  legislature  will 
have  been  notified  by  the  mere  title  that  it  is  a  codification,  by  tlK: 
mere  title  that  it  is  a  compilation,  a  general  revision,  that  the  whole 
law  upon  that  subject  comes  within  the  purview  of  the  statute, 
and,  therefore,  the  object  of  codification  will  be  accomplished  by  the 
general  title  of  the  bill.  And  then,  in  reply  to  the  gentleman  from 
Erie,  Mr.  English,  every  Inember  of  the  legislature  will  know 
that  he  will  have  to  take  his  soundings  all  along  the  channel,  and  to 
know  exactly  what  the  changes  are  in  the  general  law  in  all  re- 
spects he  will  have  to  read  the  bill  at  length. 

The  CHAIRMAN.  Will  the  gentleman  from  Allegheny,  Mr.  Alter, 
take  the  Chair? 

MR.  ALTER  IN  THE  CHAIR. 

Mr.  SCHAFFER.  Mr.  Chairman:  The  purpose  of  this  amend- 
ment has  been  stated,  and  I  thought  possibly  I  might  make  an  ex- 
planation with  reference  to  it  and  might  a  little  more  clearly  show 
the  Committee  what  the  situation  is.  A  number  of  years  ago,  when 
I  was  state  reporter,  I  spent  several  days  at  the  West  Publishing 
Company  in  St.  Paul,  which  is,  as  all  of  you  who  are  familiar  with 
legal  literature  know,  the  greatest  legal  publishing  house  in  the  coun- 
try. My  days  there  were  spent  with  the  editor-in-chief  of  the  West 
Publishing  Tompany,  who,  maybe  you  would  be  interested  to  know, 
was  Daniel  Webster's  grandson.  I  was  concerned,  as  he  was,  in 
the  subject  of  digesting  the  decisions  and  the  laws,  and  he  put  up  to 
me  the  problems  Avhich  were  going  to  confront  the  law  publishers  of 
the  country,  as  the  country  grew.  He  told  me  that  they  were  al- 
ready perplexed  to  know  how  they  were  going  to  take  care  of  the 
correct  <ligesting  of  decisional  law  when  the  state  of  Texas,  for 
instance,  had  all  the  population  the  state  of  Texas  was  entitled  to. 
The  appellate  courts  of  that  state,  as  I  recall  it,  now  hand  down 
about  two  thousand  decisions  a  year,  Mr.  Pepper,  of  this  Commis- 
sion, has  had  very  much  experience  along  this  line  in  connection 
with  the  digest  that  he  and  the  Secretary  of  the  Commission,  Mr. 
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Lewis,  prepare  of  the  decisional  law  of  this  state.  Shortly  after 
that,  the  editor-in-chief  of  the  West  Publishing  Company  and  the 
president  of  that  company  came  to  see  me  and  made  the  offer  that 
they  would  make  a  digest  of  all  of  the  Pennsylvania  laws,  provided 
there  could  be  certain  amendments  of  the  laws  made  and  provided 
it  could  be  done  under  state  authority.  They  suggested  to  me  that 
it  be  done  by  them  under  my  authority  as  state  reporter.  I  declined, 
after  consideration,  to  yield  myself  to  the  suggestion,  for  the  reason 
that  I  could  not  take  the  time  myself  to  supervise  and  study  and 
know  about  what  was  being  done.  That  led  me  to  examine  the 
question  as  to  how  a  codification  or  a  compilation  of  the  statutory 
law  of  Pennsylvania  could  be  made ;  and  then  I  ran  up  against  the 
constitutional  provision  requiring  that  every  bill  should  contain  but 
one  subject,  which  should  be  clearly  expressed  in  its  title,,  and  I  did 
not  see  how  it  could  be  done. 

There  is  in  the  state  government  a  very  competent  bureau  called 
the  Legislative  Keference  Bureau,  and  that  bureau  in  connection 
Avith  commissions  that  have  been  created  by  the  state  from  time 
to  time,  has  made  compilations,  or  assisted  in  the  making  of  com- 
pilations, affecting  particular  branches  of  the  statutory  law,  like 
the  borough  code,  the  township  code,  and  the  sales  act,  and  the 
commission  that  Mr.  Alter  was  on,  which  made  a  compilation  of 
all  laws  relative  to  decedents'  wills  and  estates  and  their  distribu- 
tion in  the  orphans'  court,  and  so  on.  I  think  possibly  I  am  re- 
sponsible for  the  suggestion  of  this  amendment.  My  thought  was 
this:  We  now  have  seven  volumes  of  Purdon's  Digest.  They  are 
not  official  publications.  By  the  time  ten  more  years  will  have 
elapsed,  no  one  knows  just  how  many  volumes  of  Purdon's  Digest 
there  will  be;  but  if  they  increase  in  number,  it  is  going  to  be, 
as  indeed  it  is  today,  a  very  difficult  thing  to  be  absolutely  certain 
that  every  act  of  assembly  touching  a  given  subject  has  been  seen 
and  read  or  considered  by  the  lawyer  or  the  layman  who  is  concerned 
in  an  examination  of  any  particular  branch  of  the  law.  So  it  seemed 
to  me  that  it  might  be  a  vei^y  good  thing,  in  a  great  state  like  this, 
to  have,  at  some  time  when  it  could  be  done  under  proper  auspices 
and  in  the  proper  way,  a  complete  revision  of  the  statutory  law 
of  the  state.  I  think  the  suggestion  made  by  the  gentleman  from 
Erie,  Mr.  English,  as  to  how  you  would  take  care  of  subjects  that 
were  dropped  out  of  that  kind  of  a  codification  is  met  by  the  state- 
ment that  that  is  done  every  time  there  is  a  re-draft  or  a  codifica- 
tion of  any  particular  branch  of  the  law.  Tliere  were  certain  stat- 
utes, or  parts  of  statutes,  that  were  dropped  out  by  the  commis- 
sion that  Mr.  Alter  was  on.  I  helped  to  draft  the  first  township 
code  and  I  know  that  we  dropped  out  certain  provisions  of  the  law 
that  we  thought  were  obsolete  or  not  as  workable  as  some  otlier 
provisions  would  be.  Therefore,  my  thought  was,  that  that  could 
be  carried  forward  as  it  is  done  in  some  of  the  other  states,  by  the 
Legislative  Reference  Bureau  of  the  state,  working  with  a  commis- 
sion composed  of  lawyers  of  eminence  in  the  state,  who  would  be 
called  in  an  advisory  capacity  to  supervise  the  work.  If  the  whole 
statutory  law  of  the  state  could  thus  l>e  examined  and  revised, 
and  at  a  session  of  tlie  legislature  a  member  thereof  could  offer 
a  compilation  which  would  be  entitled  "The  Revised  Statutes  of 
Pennsylvania,"  and  at  the  end  of  it  the  usual  repealing  clause  be- 
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inserted,  so  that  it  would  provide  that  all  acts  not  embraced  within 
the  revision  should  be  repealed,  then  we  would  have  a  starting-point 
in  the  statutoij  law  of  the  state,  and  so  far  as  subsequent  amend- 
ments to  that  codification  or  revision  are  concerned,  that  would  be 
made  in  accordance  with  the  terms  of  this  amendment,  they  would 
be  made  by  acts  which  would  follow  the  constitutional  provision  as 
it  now  exists  and  would  contain  but  one  subject,  which  would  be 
clearly  set  forth  in  the  title. 

Under  the  Massachusetts  system,  as  I  recall  it — I  never  had  oc- 
casion but  once  to  examine  it — the  whole  of  the  statutory  law  is 
divided  into  chapters,  so  that  if  you  wanted  to  know  what  the 
statutory  law  of  Massachusetts  was  on  any  question,  say,  touching 
corporations  (because  that  was  the  particular  thing  with  reference 
to  which  I  was  called  upon  to  examine  the  Massachusetts  act), 
you  turned  first  to  the  compiled  statutes  of  Massachusetts,  or  the 
revised  statutes  as  they  were  called,  you  saw  what  the  law  was  as 
adopted  in  the  revision,  then  you  took  the  pamphlet  laws  for  each 
year  and  tiirned  to  the  given  chapter  in  which  the  law  relative  to 
corporations  was  set  forth,  and  if  you  did  not  find  it  there,  you 
knew  there  was  no  further  modification  of  the  law  as  it  was  made 
by  the  revision.  It  is  to  enable  that  to  be  done  in  Pennsylvania, 
and  to  take  out  of  the  law  the  statutes  that  are  obsolete — the 
Legislative  Eeference  Bureau  tells  me  that  there  are  scores  if  not 
hundreds  of  such  statutes — it  is  to  enable  that  to  be  done  and  to 
be  done  well  and  scientifically  that  this  amendment  was  drafted. 

Mr.  REED.  Mr.  Chairman:  I  heartily  approve  of  the  purpose 
of  the  suggestion  made  by  J\idge  Sulzberger.  I  do  not  have  very 
much  time  left,  and  T  do  not  want  to  spend  it  looking  up  statutes; 
but  it  seems  to  me  that  this  amendment  or  suggestion  more  properly 
ought  to  go  into  section  G.  We  liad  quite  a  discussion  about  that 
section  the  other  day,  and  T  do  not  have  the  amejided  section  as 
finally  passed.  1  think  it  was  in  that  litrle  code  that  was  made  up 
of  amendments  that  were  passed.  At  any  rate,  that  original  sec- 
tion was  that  "No  law  shall  be  revived,  amended  or  the  provisions 
thereof  extended  or  conferred  by  reference  to  its  title  only,  but  so 
much  thereof  as  is  revived,  amended,  extended  or  conferred  shall 
be  re-enacted  and  publishe<l  at  length,"  and  there  are  several  pages 
of  discussion  on  that  section.;  but  how  it  finally  was  passed  I  can, 
hardly  make  out  here.  I  would  ask  the  Secretary  to  read  the  section 
as  finally  adopted. 

The  CHAIRMAN.  As  requested  by  Judge  Reed,  the  Secretary 
Avill  read  the  section  as  it  was  amended  at  a  former  meeting  of  the 
Committee. 

The  Secretary  read  the  amended  section  as  foll6ws: 

Section  fi.  No  law  shall  be  revived,  amended  or  the  provisions  thereof  extended 
or  eonferred  by  reference  to  it.s  title  only,  but  so  much  thereof  as  is  revived,  amended, 
extended  or  ci.nferrcd  shall  be  re-enacted  and  published  at  length.  But  every  law 
amending  or  reviving  a  law  creating  a  general  system  may  recite  only  such  short 
title  descriptive  of  such  general  system  as  may  have  been  expressed  in  such  law,  to- 
gether with  the  date  of  approval  of  said  law. 

Mr.  REED.  Mr.  Chairman:  Now,  if  you  will  add  your  provision 
to  that  section,  j-ou  will  have  no  confusion  with  section  3. 

Mr.  SCHAFFER.  Mr.  Chairman:  It  seems  to  me  that  is  a  ques- 
tion that  w^ould  come  before  a  committee  on  style.  I  understand 
further  amendment  is  to  be  made  by  Mr.  Pepper  to  that.    I  believe 
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he  proposes  to  make  a  further  amendment  to  the  section  Judge 
Eeed  has  just  read.  As  I  recall  it,  that  has  to  do  solely  with  the 
revision  or  amendment  of  laws.  This  that  I  have  in  mind,  in  the 
broad  sense,  would  be  more  than  that;  and  whether  it  belongs  in 
the  one  section  or  the  other  could  be  taken  care  of  by  a  committee 
on  style  which  could  incorporate  it  where  it  properly  belongs. 

Mr.  GORDON.  Mr.  Chairman :  May  1  inquire  of  the  Attorney 
General  whether  the  use  of  the  word  "general"  before  the  word 
"revision"'  might  not  be  a  good  and  accurate  war  to  amend  it. 

Mr.  SCHAFFER.    Mr.  Chairman:  I  think  it  would  be. 

Mr.  GORDON.  Mr.  Chairman;  With  the  concurrence  of  the  chair- 
man of  that  committee,  1  move  that  the  word  "general"  be  inserted 
in  the  proposed  section  before  the  word  "revision"  in  the  second  line. 

Mr.  SCHAFFER.   Mr.  Chairman :  I  second  the  motion. 

On  the  question, 

Will  the  Committee  agree  to  the  motion  ?  . 
It  was  agreed  to.  • 
On  the  question, 

Will  the  Committee  adopt  the  report  as  amended? 
It  was  adopted. 

ARTICLE  III,  SECTION  13. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  13  of  article  III  of  the  Constitution,  the  supplemental  re- 
port of  Committee  No.  1  being-  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  sectioii  as  follows: 

Section  13.  No  term  of  any  public  officer  sliall  be  extended  nor  liis  salary  or 
emoluments  increased  or  diminished,  except  the  salary  or  emoluments  of  judges, 
after  his  election  or  appointment. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

SALARIES. 

Mr.  PINCHOT.  Mr.  Chairman:  May  I  ask  a  question?  Would 
this  prevent  the  increase  of  salaries  of  clerks,  for  example,  during 
the  terms  for  which  they  were  appointed,  or  under  the  civil  service 
permanent  appointment  ? 

The  CHAIRMAN.    A  clerk  would  not  be  a  public  officer. 

Mr.  PINCHOT.  Mr.  Chairman:  That  is  so.  Wliat  I  meant  to 
ask  was,  would  it  prevent  the  changing  of  the  salary  of  the  head  of 
a  bureau,  for  example,  or  of  a  state  department? 

The  CHAIRMAN.  It  certainly  would  j'revent  the  increase  of  the' 
salary  of  the  head  of  a  state  department.  As  to  the  head  of  a  bureau, 
it  would  depend  upon  whether  the  head  of  tlie  bureau  was  one  to  be 
regarded  as  a  public  officer  or  as  a  mere  ministerial  agent. 

Mr.  PINCHOT.  Mr.  Chairman:  Tliere  are  cases  as,  of  course,  the 
gentleman  knows,  where  the  heads  of  departments  or  bureaus  have 
been  in  service  from  fifteen  to  twenty  years  or  more,  during  which 
time  it  was  necessary  and  right  that  "the  rate  of  salary  of  the  office 
should  be  increased,  and  I  question  whetlier  this  provision,  for  that 
reason,  is  wise. 

Mr.  GORDON.  Mr.  Chairman:  I  move  to  strike  out  the  words 
"or  diminished"  in  the  proposed  amendment. 

Mr.  REED.    Mr.  Chairman:  I  second  the  amendment. 
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On  the  question, 

Will  the  Committee  agree  to  the  amendment  ? 

Mr.  GOEDON.  Mr.  Chairman:  As  this  clause  now  stands,  the 
salary  of  a  public  officer  might  be  diminished,  the  salary  of  a  judge 
might  be  diminished,  but  could  not  be  increased.  Of  course,  objec- 
tionable as  the  increase  of  salaries  after  election  is,  very  much  more 
objectionable  is  the  power  to  decrease  a  salary  after  the  election  or 
appointment  of  an  officer,  whereby  he  could  be  punished  for  his 
failure  to  perform  Iiis  duty  in  accordance  with  the  will  of  the  legis- 
lative power.  1  think  this  subject  must  have  been  overlooked  by  the 
drafters  of  this  article. 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  amendment? 
It  Avas  agreed  to. 
On  the  question. 

Will  the  Committee  adopt  the  report  as  amended? 
It  was  adopted. 


MR.  SCHAFFER  IN  THE  CHAIR.  • 
ARTICLE  III,  SECTION  17. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  17  of  article  III  of  the  Constitution,  the  supplemental  report 
of  Committee  No,  1  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows : 

Section  17.  Appropi-iations  for  charitable,  educational  or  benevolent  purposes 
may  be  made  to  a  corporation  or  association  not  under  the  control  of  the  common- 
wealth, but  engaged  in  work  or  service  deemed  by  the  general  assembly  to  be  for 
the  public  good  ;  provided,  that  such  work  or  service  conforms  to  such  standards  of 
excellence  as  may  be  prescribed  by  general  law  or  by  an  executive  agency  estab- 
lished by  general  law  ;  and  provided  further,  that  the  benefits  of  such  work  or  serv- 
ice are  in  no  way  dependent  upon  religious  belief  or  denominational  connection  ;  and 
provided  further,  that  every  such  appropriation  shall  be  made  by  a  vote  of  two-thirds 
of  the  members  elected  to  each  House.  No  such  appropriation  shall  be  made  to 
any  person  or  community ;  but  this  prohibition  shall  not  alfect  appropriations  for 
pensions  or  rewards  for  military  service  or  for  the  retirement  of  judges  or  of  em- 
ployes of  the  state,  or  a  state  institution  or  of  the  public  school  system. 

On  the  question, 

Will  the  Committee  adopt  the  report?  .  ' 

CHARITABLE  AND  EDUCATIONAL  APPROPRIATIONS. 

Mr.  McCORMICK.  Mr.  Chairman:  I  consider  this  as  probably 
one  of  the  most  vital  questions  that  will  come  up  before  this  body. 
You  will  notice,  from  the  report  of  the  committee,  that  it  was  not 
the  unanimous  opinion  of  the  committee.  It  was  only  before  us, 
since  I  joined  the  committee,  for  a  very  brief  discussion,  and  the 
thought  was  that  it  should  be  brought  out  here  in  the  Committee 
of  the  Whole  for  a  full  and  complete  discussion.  I  have  not  been 
present  at  any  other  meetings  where  this  question  has  been  discussed. 
The  subject  is  such  a  vast  one  that  certainly  I  have  not  completed 
my  study  of  it.  This  amendment,  in  a  way,  improves  a  most  vicious 
system  that  exists  today  in  our  state  form  of  government.  In  fact, 
I  think  it  is  one  of  the  greatest  evils  existing  today.    There  are  two 
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great  i)roblems.  First,  the  question  as  to  whether  or  not  a  state 
should  take  the  taxpayers'  money  and  give  it  to  a  private  corpora- 
tion or  a  private  association.  That  is  a  great  problem.  Does  the 
state  have  the  right  to  turn  over  to  a  group  of  individuals  the  expendi- 
ture of  the  taxpayers'  money  with  practically  no  accounting?  The 
inequality  of  the  disposition  of  that  money,  the  lack  of  uniformity 
of  distribution,  is  another  great  problem.  JSTow,  this  is  an  attempt 
to  do  away  with  the  evil  as  it  has  existed  during  past  years,  whereby 
the  threat  can  be  made  to  a  legislator  that  if  he  does  not  come  along 
on  certain  legislation,  he  does  not  get  his  appropriation.  It  is  an 
apparent  attempt  to  do  away  with  the  log-rolling  which  goes  on 
where  groups  of  legislators  from  one  section  of  the  state  will  com- 
bine with  groups  from  another  section  and  say  "If  you  take  care  of 
my  end  of  the  state  as  to  charities,  1  will  take  care  of  your  end  of 
the  state."  And  the  same  thing  is  done  as  to  educational  institu- 
tions. It  is  an  attempt  to  do  away  with  that.  The  system  has  be- 
come a  scandal,  and  it  seems  to  me  a  problem  of  this  importance 
should  have  most  thorough  discussion,  and  that  it  should  be  taken 
up  and  discussed  at  this  time,  I  was  not  present  when  it  was 
formerly  discussed,  and  I  did  not  hear  the  arguments  presented  on 
the  other  side;  but  I  have  a  very  grave  doubt  in  my  mind  as  to  the 
wisdom  of  adopting  this  indorsement  of  the  present  system.  The 
appropriations  are  to  be  based  upou  excellence  of  service.  The  claim 
today  is  that  these  institutions  are  doing  a  great  work,  an  excellent 
work,  in  taking  care  of  charity  patients,  and  the  appropriations  are 
to  be  ba>ed  upon  certain  standards.  iS'ow,  the  legislature  is  to  make 
those  standards  and  to  determine  the  excellence  of  service,  and  you 
ai'e  putting  this  power  into  the  hands  of  the  legislators,  the  people 
who  are  particularly  interested  in  getting  the  particular  appropria- 
tions for  their  particular  communities,  because  they  feel,  if  they 
do  not  get  them,  they  are  going  to  be  repudiated  at  home.  You  are 
not  making  any  improvement  to  the  existing  clause  and  article  in 
the  Constitution. 

It  seems  to  me  it  is  contradictory,  too,  but  I  do  not  know  whether, 
as  a  layman  and  a  business  man,  I  properly  read  it.  It  goes  on,  in 
the  first  part,  to  say  that  appropriations  may  be  made  to  private 
institutions  under  certain  conditions,  if  the  standards  are  right  and 
the  service  is  excellent,  and  then  it  goes  on,  further  down,  it  is 
copied  from  the  article  in  the  present  Constitution,  and  states  that 
no  appropriation  shall  be  made  to  a  person  or  a  community.  But 
every  appropriation  that  is  made  to  a  hospital  or  to  a  chai'itable 
institution  in  a  city  or  in  a  county  is  an  appropriation  made  to  a 
community,  and  any  community  today  can  get  an  appropriation  by 
organizing  a  hospital  or  a  private  association,  and  applying  for  it 
to  theif  legislator.  He  could  not  refuse  under  the  existing  system. 
If  a  representative  crowd  of  citizens  want  to  establish  another  hos- 
pital, or  another  industrial  home,  or  another  children's  aid  society, 
or  another  school  of  some  kind,  they  go  to  their  legislator  and  de- 
mand their  right,  as  another  institution  is  getting  it,  because  they 
propose  to  perform  just  as  important  a  service,  and  therefore  want 
exactly  the  same  appropriation.  Where  is  this  going  to  end?  It  is 
top-heavy  today.  It  is  not  only  vicious  in  its  defeat  of  legislation 
for  the  people  of  this  commonwealth,  but  it  is  becoming  a  serious 
financial  problem ;  and  where,  under  this,  are  you  going  to  stop 


188 


PROCEEDINGS  OF  THE  COMMISSION 


[Jan.  8 


it?  Suppose  you  do  determine  to  treat  it  as  you  do  the  school 
appropriation,  that  is,  appropriate  a  lump  sum.  What  is  to  prevent 
me  in  my  county  from  organizing  another  charitable  society  and  get- 
ting a  board  of  directors  of  reputable  citizens  and  coming  to  you  and 
demanding  from  you  their  pro  rata  sJiare  of  that  lump  sum,  and  how 
could  you  refuse?  This  is  a  great  big  problem,  and  it  is  too  big  to 
pass  over  without  a  thorough  discussion  of  the  subject.  I  do  not 
know  if  today  is  the  time  to  do  it.  There  are  not  many  members 
here.  1  was  expected  to  take  Mr.  Palmer's  place  in  Washington  to- 
day, but  1  felt  this  was  a  question  of  such  great  importance  that  I 
called  him  on  the  telephone  and  told  him  1  wanted  to  stay  here  for 
the  ijurpose  of  hearing  the  discussion  on  this  problem,  which  1  feel 
is  of  such  vital  interest  to  our  commonwealth.  I  do  not  have  any 
definite  amendment  to  make,  because  1  do  not  feel  that  I  am  com- 
petent, with  the  little  knowledge  that  1  have  on  this  subject,  to  pro- 
pose a  proper  amendment  that  will  cover  a  subject  as  vast  and  great 
as  this  one  is.  I  do  very  strongly  feel  tiiat  it  is  not  the  function  of 
the  state  to  take  the  taxpayers'  money  and  put  it  into  the  hands  of 
private  corporations  or  private  associations.  I  want  to  hear  these 
learned  lawyers  discuss  that  question.  I  do  not  know  whether  the 
apx»ropriations,  in  the  manner  they  have  been  made  in  past  years, 
have  been  legal.  A  system  has  grown  up.  But  I  am  sure  of  one 
thing,  that  any  change  in  this  matter  should  be  made  gradually. 
A  number  of  institutions  have  adopted  this  system  innoceutl}',  and 
they  have  taken  their  appropriations.  Tbe  cutting  off  of  that  money 
would  create  a  very  severe  hardship  and  possibly  cause  great  suffer- 
ing in  the  state.  Any  change  that  is  made  should  be  made  gradually, 
in  such  a  way  that  readjustment  and  reorganization  could  be  brought 
about,  so  that  these  institutions  may  have  an  opportunity  to  adjust 
their  own  systems  either  by  local  taxation  or  by  voluntary  contribu- 
tions. ^Ye  should  in  some  manner  do  away  with  the  system  which  in 
my  opinion  is  the  most  vicious  system  that  exists  Today  in  our  state 
government. 

Mr.  PEPl'ER.  Mr.  Chainnan:  I  think  we  all  agree  with  the 
gentleman  who  has  just  taken  his  seat  that  this  is  one  of  the  most 
serious  .and  important  questions  that  will  come  before  the  Commis- 
sion. I  think  a  good  deal  depends  upon  tlie  method  of  our  approach 
to  the  discussion  of  the  question.  I  think  one  can  foresee  that,  un- 
less some  method  of  approach  is  determined,  we  shall  find  ourselves 
constantly  embarrassed  by  discussing  one  phase  of  the  subject,  with- 
out having  all  its  pliases  before  us  at  the  same  time.  What  has 
just  been  said  is  an  illustration  of  this  difficulty.  1  suggest  that 
the  subject  divides  itself  naturally  into  two  jiarts.  In  the  first  place, 
there  is  the  (piestion  of  general  principle  touched  upon  by  Mr.  McCor- 
mick  as  to  whether  or  not  the  state  should  continue,  either  indefi- 
nitely or  for  a  limited  time,  to  make  what  are  usually  called  chari- 
table approi>riations.  That  question  is  precipitated  at  once  by  the 
report  of  the  committee,  and  if  the  Commission  were  of  tlie  opinion 
that  the  state  should  no  longer  make  appropriations  of  this  sort,  or 
if  the  Commission  were  of  the  opinion  that  the  state  should  gradually 
reduce  its  appropriations  for  these  purposes  and  stop  them  alto- 
gether within  a  definite  time,  then  the  report  of  the  committee  would 
be  set  aside  in  favor  of  a  substitute  containing  a  provision  to  the 
effect  last  stated.    On  the  other  hand,  it  seems  to  me  that  the  re- 
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port  of  the  committee  upon  this  subject  does  not  touch  the  question 
to  which  Mr.  McCormick  principally  addressed  himself,  and  tliat  is 
the  question  of  method,  tlie  question  of  hoAV  you  are  to  deal  with  the 
subject  of  charitable  appropriations,  assuming  that  the  state  is 
going  to  make  them.  Personally,  I  am  very  much  interested  in  ar- 
riving at  the  right  solution  of  that  question  of  method  or  system. 
We  will  never  get  to  that  qiiestion  of  method  or  system,  if  we  decide 
in  the  first  instance  that  there  are  to  be  no  such  appropriations.  1 
suggest,  therefore,  that  what  is  reallj'  in  issue  at  the  present  mo- 
ment is,  not  the  question  of  rnethod  or  legislative  or  executive  sys- 
tem to  be  applied  for  administering  the  business  of  charitable  ap^ 
propriations,  if  we  are  to  have  them,  but  only  the  question  whether 
the  committee  has  reported  a  sound  statement  of  a  principle  accord- 
ing to  which  the  state  may  make  these  appropriations,  if  it  is  to 
make  them.  If  we  discuss  the  evils  of  a  system  of  administration 
coincidenth'  with  our  consideration  of  the  fundamental  question  of 
principle,  we  are  going  to  end  in  confusion. 

I  suggest,  therefore,  that  we  focus  our  attention  u])on  the  question 
first  raised  by  Mr.  McCormick,  namely:  Is  the  state  to  continue 
charitable  appropriations  at  all?  If  so.  is  this  the  right  statement  of 
the  principle  upon  which  those  appropriations  are  to  l)e  made  by  the 
state?  If  it  is  decided  that  this  is  the  right  principle,  or  some  modi- 
fication of  the  principle  reported  by  the  committee,  we  shall  at  a 
later  stage  of  our  deliberations  reach  the  highly  important  practical 
question  of  how  the  principle  is  to  be  put  into  ellective  application. 
I  understand  that  the  committee  having  charge  of  the  matter  will 
report  to  us  shortly  in  favor  of  a  budget  system  for  the  common- 
wealth. One  of  the  things  that  will  have  to  be  considered  in  connec- 
tion with  the  budget  system  is  the  duty  of  the  Governor,  in  submitting 
his  budget,  to  take  account  of  those  items  in  it  which  are  items  of 
charitable  appropriations,  if  there  are  to  be  such  ;  and  when  that  time 
comes.  I  shall  have  a  suggestion  to  make  respecting  the  duty  of  the 
Governor  in  such  case  to  include  in  his  budget,  in  lieu  of  the  present 
system  of  definite  recommendations  for  specific  charities,  a  recom- 
mendation of  a  lumping  item  for  classes  of  beneficiaries,  as  for  in- 
stance hospitals,  insane  asylums,  or  as  the  case  may  be,  or  at  his  option 
an  aggregate  item  to  cover  the  whole  amount  to  be  distributed  in  this 
fashion,  accompanied  by  a  scheme  for  the  distribution  of  the  items 
among  the  named  beneficiaries  in  accordance  with  a  plan  which  shall 
take  account  of  the  relative  importance  of  the  classes  and  within 
the  classes,  conformably  to  the  standards  of  excellence  applicable  to 
them,  with  power  on  the  part  of  the  legislature  to  decrease  the  items, 
bwt  not  to  increase  them,  and  not  to  alter  the  application  of  the  plan 
in  respect  to  particular  beneficiaries,  but  merely  to  modify  the  plan 
as  a  whole. 

Now,  as  I  have  said,  by  way  of  anticipation  and  to  give  point 
to  my  remarks,  we  must  distinguish  in  the  interest  of  clearness 
between  the  question  of  the  principle  whether  the  state  is  to  con- 
tinue at  all  the  making  of  charitable  appropriations,  and,  if  so, 
on  what  theorv%  and  the  subsequent  question,  equally  important  but 
entirely  distinct,  respecting  the  method  as  between  executive  and 
legislature  for  carrying  the  principle  into  effect;  and  if  Mr.  Mc- 
Cormick will  permit  me,  I  will  suggest  to  him  that  many  of  the 
dangers  touched  upon  in  his  very  important  contribution  to  this 
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discussion  are  dangers  that  can  be  safeguarded  when  we  come  to 
consider  the  method  and  system,  rather  than  in  connection  with 
the  discussion  of  the  fundamental  policy. 

Mr.  McCORMICK.  Mr.  Chairman:  1  do  not  want  to  be  under- 
stood as  being  opposed  to  state  appropriations  for  charitable  pur- 
poses. For  instance,  our  State  Lunatic  Hospital  is  completely  under 
the  control  of  the  state.  I  thought  possibly  Mr.  Pepper  might  have 
misunderstood  me. 

Mr.  PEPPER.   No.    I  understand. 

Mr.  McCORMICK.  I  am  not  opposed  to  any  appropriation  for 
charity.  It  is  a  question  as  to  whether  or  not  the  appropriations, 
when  made  by  the  state,  should  be  entirely  under  state  control, 
or  under  the  control  of  private  corporations  or  associations.  I  agree 
with  him  that  there  are  two  separate  questions  of  principle,  to  be  dis- 
cussed and  determined  separately. 

SECTION  POSTPONED. 

Mr.  GORDON.  Mr.  Chairman:  I  move  the  further  consideration 
of  this  report  be  postponed  until  Wednesday  morning  next.  I  think 
Mr.  McCormick  is  right,  that  the  subject  is  one  of  fundamental  im- 
portance and  of  great  delicacy,  and  ought  to  be  considered  by  the 
whole  body.  One-third  of  this  body  is  now  absent,  and  it  is  im- 
possible to  focus  one's  attention  upon  one  branch  of  this  question  in 
considering  this  resolution,  because  it  embodies  both.  It  embodies, 
first,  the  striking  down  of  the  present  very  important  provision  in 
the  Constitution,  that  is,  that  no  appropriations  shall  be  made  to 
sectarian  or  denominational  institutions.  That  is  eliminated  from 
the  Constitution  by  this  amendment.  And  next  it  proceeds,  after 
having  destroyed  tluit  provision  of  the  Constitution,  to  provide  how 
tJie  charitable  appropriations  of  the  commonwealth  may  be  divided 
up  among  private  institutions  and  associations.  Therefore,  both 
questions  are  involved  in  this  prop:);r;ed  amendment.  I  have  deep 
conviction  upon  tliis  subject,  I  have  very  earnest  feeling  on  it,  and 
I  do  not  think  that  the  last  day  of  the  week's  meeting,  with  one- 
third  of  the  body  absent,  should  be  devoted  to  a  consideration  of 
this  question.  I  move,  tlierefore,  that  it  be  continued  until  Wed 
nesday  next. 

Mr.  McCORMICK.    Mr.  Chairman:  I  second  the  motion. 
On  the  question, 

Will  the  Committee  agree  to  the  motion? 

Mrs.  MILLER.  Mr.  Chairman:  I  am  exceedingly  interested  in 
this  question,  and  I  cannot  l)e  present  on  Vv'ednesday  but  can  be  pres- 
ent on  Tuesday.  As  a  personal  favor,  would  it  be  possible  for  Judge 
Gordon  to  change  his  motion  from  Wednesday  to  Tuesday? 

Mr.  GORDON.  Tuesday  afternoon.  Ynu  have  passed  a  resolution 
obliging  us  to  be  here  at  ten  o'clock  on  Tuesday  morning.  That  will 
be  difficult  for  me,  but  I  cheerfully  bow  to  it,  and  I  therefore  change 
the  motion  by  making  it  the  Tuesday  afternoon-session.  I  thought 
on  Wednesday  we  would  be  more  likely  to  secure  a  full  house. 

Mr.  McCORMICK.  Mr.  Chairman:  As  the  seconder  of  Judge 
Gordon's  motion,  the  change  is  satisfactory  to  me. 

On  the  question. 

Will  the  Committee  agree  to  the  motion  as  amended? 
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Mr.  FISHEK.  Mr.  Chairman:  This  question  involves  a  very  great 
subject,  one  that  ought  to  be  discussed  thoroughly,  and  one  on  which 
we  ought  to  get  all  the  light  possible.  In  considering  the  postpone- 
ment of  the  consideration,  may  I  suggest  that  it  might  be  wise  for 
the  Commission  to  take  the  advice  of  our  Board  of  Charities — we 
have  such  an  organization  in  the  state,  of  which  Mr.  Bromley  Whar- 
ton, I  believe,  is  secretary — and  secure  the  data  relative  to  the  insti- 
tutions that  would  be  affected,  the  extent  of  the  appropriations  that 
have  been  made  and  the  amount  of  service  that  they  have  been  ren- 
dering? I  know  it  would  be  very  enlightening  to  me  to  have  such 
information,  and  I  conceive  that  it  might  be  to  some  other  members 
of  the  Commission.  This  is  thrown  out  merely  in  the  way  of  sug- 
gestion. -  . 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  motion  as  amended? 
It  was  agreed  to. 

The  CHAIRMAISr.  With  the  consent  of  the  Commission,  the  Chair 
will  instruct  the  Secretary  to  communicate  Avith  Mr.  Wharton  and 
obtain  from  him  such  data  as  may  illuminate  tlie  question  we  will 
be  called  upon  to  consider. 

RECONSIDERATION  OF  VOTE  ON  SECTION  13,  ARTICLE  III. 

Mr.  FISHER.  Mr.  Chairman:  I  move  to  reconsider  the  vote  by 
which  the  report  of  Committee  No.  1  on  section  13  of  article  III  of 
the  Constitution  was  adopted  as  amended  by  Judge  Gordon.  The 
object  of  the  amendment  was  to  remove  the  danger  of  the  diminish- 
ment  of  judges'  salaries? 

Mr.  GORDON.    Yes,  sir.  '  ■ 

Mr.  ALTER.   Mr.  Chairman:  I  second  the  motion. 

On  the  question. 

Will  the  Committee  agree  to  the  motion? 

Mr.  FISHER.  Mr.  Chairman:  In  the  way  in  which  the  amendment 
has  been  made,  it  seems  to  me  it  subjects  all  other  officers  to  the 
danger  of  having  their  salaries  reduced.  Now,  that  is  not  the  thought, 
I  believe,  of  the  committee.  I  may  be  wrong  in  my  understanding 
of  it,  but  it  reads,  in  the  way  amended,  "No  term  of  any  public  officer 
shall  be  extended  nor  his  salai'y  or  emoluments  increased,  except  the 
salary  or  emoluments  of  judges,  after  his  election  or  appointment." 
This  would  leave  the  way  open  to  a  diminishment  of  all  salaries,  and 
for  this  reason  I  make  this  motion. 

Mr.  ALTER.  Mr.  Chairman:  I  think  Judge  Gordon  will  probably 
bo  content  with  the  section  if,  after  this  reconsideration,  the  amend- 
ment should  be  to  insert  the  parenthetical  clause  "except  the  salary 
or  emoluments  of  judges"  before  the  expression  "or  diminished"  in- 
stead of  after  it. 

Mr.  FISHER.  Mr.  Chairman:  It  is  the  intention  to  make  a  mo- 
tion, after  agreeing  to  the  pending  motion,  to  refer  the  section  back 
to  Committee  No.  1  for  amendment. 

Mr.  ALTER.  Mr.  Chairman:  As  I  said  before,  the  purpose  of 
Judge  Gordon  would  be  accomplished  right  here,  without  otherwise 
considering  the  question,  if  the  parenthetical  clause  "except  the 
salary  or  emoluments  of  judges"  would  be  inserted  immediately  be- 
fore the  words  "or  diminished"  instead  of  after  them,  so  that  it  would 
read  "No  term  of  any  public  officer  shall  be  extended  nor  his  salary 
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or  emoluments  increased  except  the  salary  or  emoluments  of  judges 
or  diminished  after  his  election  or  appointment." 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  motion? 

It  was  agreed  to. 

On  the  question  recurring,  ' 
Will  the  Committee  adopt  the  report  as  amended? 

MOTION  TO  RE-REFEK  SECTION  13  OF  ARTICLE  III. 

Mr.  FISHER.  Mr.  Chairman:  I  move  that  the  Committee  of  the 
Whole  recommends  that  the  section  be  referred  back  to  Committee 
No.  1  for  further  consideration.  I  do  this,  by  way  of  explanation, 
because  I  am  doubtful  whether  or  not  the  matter  we  have  in  mind  to 
reach  'would  be  covered  by  the  suggestion  made  by  the  chairman  of 
our  committee  informally,  and  I  think  nothing  can  be  lost  by  referring 
it  back. 

Mr.  ALTER.   Mr.  Chairman :  I  second  the  motion. 

The  motion  was  agreed  to.  ^ 

ARTICLE  III,  SECTION  20.  ^ 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  20  of  article  III  of  the  Constitution,  the  supplemental  re- 
port of  Committee  No.  1  being  that  this  section  shall  stand  without 
amendment. 

The  Secretary  read  tlie  section  as  follows: 

Section  20.  Tho  general  a&scmbl.v  sliall  not  delegate  to  any  special  commission, 
private  corporation  or  association,  any  power  to  make,  supervise  or  interfere  with 
any  municipal  improvement,  money,  property  or  effects,  whether  held  in  trust  or 
otherwise,  oi-  to  levy  taxes  or  perform  any  municipal  function  whatever. 

On  the  (piestion,  , 
Will  the  Committee  adopt  the  report? 

\lOTION  TO  RE-REFER  SECTION  20  OF  ARTICLE  III. 

Mr.  I5NGLISH.  Mr.  Chairman:  I  would  like  to  suggest  that  this 
section  again  be  referred  back  to  Committee  No.  1.  I  do  this  for  the 
reason  that  Committee  No.  5,  wliich  has  in  charge  the  general  sub- 
ject of  municipalities,  is  now  considering  the  drafting  of  an  amend- 
ment to  this  particular  section  which  would  permit  the  legislature  to 
create  regional  planning  commissions — commissions  having  jurisdic- 
tion over  more  territory  than  is  ordinarily  included  in  a  single  muni- 
ci^iality.  We  are  now  securing  data  from  Massachusetts,  Illinois  and 
other  states  where  there  are  in  existence  metropolitan  and  regional 
commissions  having  jurisdiction  over  such  subjects  as  water  supply, 
sewage  disposal  and  other  general  naunicipal  subjects  affecting  more 
tlian  a  single  community.  The  object  is  ratlier  far-reaching  and  im- 
l)oi  tant,  and  it  seems  to  me  that,  at  the  proper  time,  the  Commission 
will  want  to  consider  it  carefully.  T,  therefore,  suggest  that  until 
Committee  No.  5  has  had  an  opportunity  to  complete  its  investigaton 
of  the  subject,  this  i)articular  section  be  referred  back  to  Committee 
No.  1. 

The  CHAIRMAN.  The  Chair  wishes  to  state  that  he  has  recently 
argued  a  case  before  the  superior  court  in  which  this  section  of  the 
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Constitution  was  under  consideration.  It  will  be  noted  that  this 
section  only  applies  to  special  commissions,  and  that  was  the  point 
on  which  the  argument  turned  in  the  superior  court.  It  seems  to  the 
Chair,  however,  if  a  reference  back  is  to  be  made — and  it  would  seem 
that  ought  to  be — this  section  should  be  referred  to  Committee  No.  5, 
which  is  considering  the  other  question  so  closely  related  to  it, 
rather  than  to  Committee  No.  1.  Is  there  any  objection  in  the  Com- 
mittee to  the  reference  of  this  section  to  Committee  No.  5  for  con- 
sideration and  report,  rather  than  to  Committee  No.  1? 

Mr.  FISHER.  Mr.  Chairman:  Just  to  keep  the  subject  in  the 
proper  channel,  I  move  that  the  Committee  of  the  Whole  recommends 
that  the  section  be  referred  back  to  Committee  No.  1,  with  instruc- 
tions to  confer  with  Committee  No.  5. 

Mr.  ENGLISH.  Mr.  Chairman:  I  second  the  motion. 

The  motion  was  agreed  to. 

ARTICLE  III,  SECTION  22. 

The  CHAIRMAN.  The  nest  section  in  order  for  consideration  is 
section  22  of  article  III  of  the  Constitution,  the  supplemental  report 
of  Committee  No.  1  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows : 

Section  22.  No  act  of  the  general  assembly  shall  authorize  the  investment  of  trust 
funds  by  executors,  administrators,  guardians  or  other  trustees  in  the  stock  of  any 
private  corporation  nor  in  private  coi-porate  bonds  not  approved  by  the  legislature 
or  some  autliority  empowered  thereby.  Such  acts  now  existing  are  avoided  saving 
investments  heretofore  made. 

On  the  question, 

Will  the  Committee  adopt  the  report  ?  . 

INVESTMENT  OF  TRUST  FUNDS. 

Mr.  PEPPER.  Mr.  Chairman:  May  we  have  some  explanation 
from  the  chairman  of  Committee  No.  1?  This  section  is  not  entirely 
clear  to  me.  It  provides  that  no  act  of  the  general  assembly  shall 
authorize  the  investment  of  trust  funds  by  certain  fiduciaries  "in  the 
stock  of  any  private  corporation" — that  is  clear  enough — "nor  in 
private  corporate  bonds  not  approved  by  the  legislature."  The 
thought  that  occurs  to  me  is,  that  to  prohibit  the  legislature  from 
authorizing  investments  in  bonds  not  approved  by  the  legislature 
gets  you  nowhere,  because  the  very  act  which  authorizes  the  invest- 
ment approves  the  bonds,  or  may  do  so. 

Mr.  GORDON.   There  are  two  negatives. 

Mr.  PEPPER.  It  is  the  result  of  the  double  negative  in  the  sec- 
tion. But  the  real  question  seems  to  me  to  turn  not  so  much  on 
the  form  of  the  expression  as  upon  the  substance  of  the  thought:  Is 
the  legislature  to  have  under  this  section  the  power  to  declare  in 
general  terms  that  certain  bonds  of  private  corporations  are  fit  sub- 
jects for  investment? 

_  The  CHAIRMAN.  That  was  the  intention  of  the  committee— 
either  the  legislature  or  an  agency  created  by  it. 

Mr.  PEPPER.  Mr.  Chairman:  Then  there  is  no  restriction  upon 
the  action  of  the  legislature  in  singling  out  specific  bonds ;  there  is 
no  requirement  that  there  shall  be  approval  of  bonds  as  a  class.  It 
seems  to  me  that  this  section  as  drawn  leaves  it  open  to  the  legis- 
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latiire  to  specify  a  particular  issue  of  bonds  of  a  particular  corpora- 
tion and  authorize  investment  therein.  If  I  am  right,  that  is  a 
serious  defect.  If  it  is  not  intended,  I  am  sure  I  shall  be  set  straight 
by  the  chairman  of  the  committee. 

The  CHAIRMAN.  The  understanding  of  the  Chair  is  that  that 
is  true  in  a  number  of  states,  from  bond  lists  that  we  receive,  marked 
"Valid  for  legal  investment  in  New  York,"  "Valid  for  legal  invest- 
ment in  Massachusetts."  There  are  some  state  agencies  which  re- 
quire that.  The  thouglit  was  that  in  all  probability  this  would  be 
sent  to  the  Banking  department,  where  the  approval  of  bonds  of 
^  private  corporations  for  legal  investments  would  be  passed  upon  ;  but 
the  legislature,  of  course,  could  do  it  itself,  either  by  general  pro- 
visions or  by  the  designation  of  particular  bonds,  so  the  Chair 
understands. 

Mr.  ALTER.  Mr.  Chairman:  The  gentleman  from  Indiana,  Mr. 
Fisher,  acted  as  chairman  of  Committee  No.  1  at  the  time  the  report 
\  on  this  section  was  adopted,  and  he  can  better  explain  the  purpose 

of  the  committee  in  adopting'  this  language.  For  my  own  part,  I 
would  not  have  placed  legislation  like  this  in  the  Constitution  at  all. 
There  are  only  three  other  states  in  the  Union  that  have  anything 
like  this  in  their  Constitutions.  It  seems  to  me  it  is  purely  a  matter 
for  legislation  and  not  for  constitutional  provision.  However,  the 
gentleman  from  Indiana  is  familiar  Avith  the  reasons  which  moved 
the  committee  to  adopt  this  language. 

Mr.  FISHER.  Mr.  Chairman:  The  present  provision  in  the  Con- 
stitution on  this  subject  prevents  the  investment  of  trust  funds  by 
fiduciaries  in  any  form  of  private  stock  or  bond  security.  It  seemed 
to  be  the  sense  of  the  Committee  of  the  Whole,  in  discussing  the  sub- 
ject tentatively,  that  that  restriction  should  be  lifted,  so  as  to  per- 
imt  fiduciaries  to  exercise  greater  latitude  in  making  investments. 
With  that  thought,  the  subject  was  referred  back  to  the  committee. 
The  first  thought  was  to  eliminate  stocks  as  a  possible  investment 
for  trust  funds,  limiting  the  investments  to  bonds.  After  further 
consideration,  the  committee  felt  there  ought  to  be  some  restriction 
or  limitation  placed  upon  investments  in  bonds.  This  can  be,  as 
suggested  by  Mr.  Alter,  left  purely  as  a  legislative  matter  for  action 
by  the  laAv-making  body;  but  it  seemed  to  a  majority  of  tlie  com- 
mittee that  it  was  better  to  place  some  restriction  here  upon  the  law- 
making body,  putting  the  responsibility  on  it  of  either  approving 
specifically  tlie  bonds  in  question  or  as  a  class,  or  of  creating  some 
agency  of  government  which  would  be  clothed  with  authority  to 
pass  upon  the  class  of  bonds  which  may  be  approved  for  such  in- 
vestments. It  is  a  subject  which  I  thiidv  ought  to  be  looked  at  very 
carefully.  There  is  great  temptation  on  the  part  of  tliose  intrusted 
with  large  funds  to  try  to  realize  as  large  an  income  as  possible, 
and  sometimes  the  question  of  safety  is  overlooked.  It  is  purely  in 
the  interest  of  safeguarding  the  corpus  of  the  trust  that  prompted 
the  report  of  the  committee  on  this  matter.  Mr.  Pepper  is  right  in 
assuming  that  this  amendment  would  permit  the  legislature  specifi- 
cally to  approve  certain  issues,  or  they  can  exercise  their  legislative 
option  of  applying  their  approval  to  certain  issues,  or  they  can  exer- 
cise their  legislative  option  of  applying  their  approval  to  certain 
classes  of  bonds,  or  they  can  delegate  the  authority  to  some  executive 
branch  of  the  government. 
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Mr.  EEED.  Mr.  Chairman:  I  believe  I  raised  the  question  first 
about  the  propriety'  of  striking  out  this  provision,  and  it  seems  to  me 
that  we  steer  ourselves  right  into  the  same  dilHculty  if  we  permit  the 
legislature — that  is  not  the  word  I  meant  to  use,  because  we  do  not 
permit  anything — if  the  Constitution  permits  the  legislature  to  pass 
special  laws  for  the  investment  by  trustees  in  particular  classes  of 
bonds.  I  would  suggest  and  move  to  amend  this  provision  by  strik- 
ing out  the  words  "by  the  legislature  or  some  authority  empowered 
thereby,"  and  insert  in  lieu  thereof  the  words  "by  some  authority 
empowerd  by  the  legislature  to  pass  upon  issues  of  bonds."  Then 
we  will  have  it  under  general  rules. 

Mr.  FISHER.   Mr.  Chairman:  T  second  the  amendment. 

On  the  question. 

Will  the  Committee  agree  to  the  amendment? 
It  was  agi'eed  to. 
On  the  question. 

Will  the  Committee  adopt  the  report  as  amended? 
It  was  adopted. 

ARTICLE  III,  SECTION  24. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  24  of  article  III  of  the  Constitution,  which  was  referred 
back  to  the  committee  for  investigation  and  possilile  amendment,  the 
supplemental  report  of  the  committee  being  that  there  is  no  occasion 
to  change  this  section  and  that  it  shall  stand  without  amendment. 

The  Secretaiy  read  tlie  section  as  follows: 

Section  24.  No  obligation  or  liability  of  any  railroad  or  other  corporation,  held 
or  owned  by  the  commonwealth,  shall  ever  be  exchanged,  transferred,  remitted,  post- 
poned or  in  any  way  diminished  by  the  general  assembly,  nor  shall  such  liability 
or  obligation  be  released,  except  by  payment  thereof  into  the  State  Treasnry. 

On  the  question,  — 
Will  the  Committee  adopt  the  report? 
It  was  adopted. 

-  ARTICLE  III,  SECTION  33. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  33  of  article  III  of  the  Constitution,  the  supplemental  report 
of  Committee  No.  1  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  33.  _  For  the  purpose  of  legislation,  the  general  assembly  shall  have 
power  to  classify  counties,  cities,  boroughs,  school  districts  and  townships  accord- 
ing to  i)opulation  ;  but  counties,  cities  or  school  districts  shall  not  be  divided  into 
more  than  se-^-en  classes,  and  boroughs  or  tov,-nships  into  more  than  five  classes. 

On  the  question. 

Will  the  Committee  adopt  the  report? 

Mr.  FISHER.  Mr.  Chairman:  Some  of  the  members  seem  to  be 
confused  by  the  number  of  the  section.  May  I  call  their  attention 
to  the  fact  that  this  is  a  new  section,  and  the  number  is  due  to  the 
omission  of  some  other  sections  which  have  been  dropped. 

On  the  question  recurring. 

Will  the  Committee  adopt  the  report? 

It  was  adopted. 
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AETICLE  IV,  SECTION  8. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  8  of  article  IV  of  the  Constitution,  the  supplemental  report  of 
Committee  No.  1  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  8.  The  Governor  shall  nominate  and,  by  and  with  the  advice  and  con- 
sent of  a  majority  of  all  the  members  of  the  Senate,  appoint  a  Secretary  of  the 
Commonwealth,  an  Attorney  General  and  a  Secretary  of  Internal  Affairs  during 
his  pleasure,  a  Superintendent  of  Public  Instructions  for  four  years,  and  such  other 
officers  of  the  commonwealth  as  he  is  or  may  be  authorized  by  the  Constitution  or 
by  law  to  appoint. 

In  offices  to  which  he  may  appoint,  the  Governor  shall  have  power  to  fill  all 
vacancies  that  may  occur  during"  the  recess  of  the  Senate  or  within  ten  days  before 
final  adjournment,  by  granting  commissions  which  shall  expire  at  the  end  of  their 
next  session,  but  before  final  adjournment  of  such  session  he  shall  nominate  some 
one  for  the  full  or  unexpired  term  as  the  ease  may  require ;  failure  of  the  Governor 
to  so  nominate  shall  be  an  equivalent  to  a  rejection  of  any  person  commissioned 
during  such  session  or  the  recess  following  the  final  adjournment  of  the  same.  He 
shall  have  power  to  fill  any  vacancy  that  may  occur  during  the  recess  of  the 
Senate  or  within  ten  days  before  the  final  adjournment  in  the  otfice  of  the  Auditor 
General,  State  Treasurer,  in  a  judicial  office,  or  in  any  other  elective  office  which 
he  is  or  may  be  authorized  to  fill. 

If  a  vacancy  occurs  during  the  session  of  the  Senate  in  an  appointive  or  elective 
office,  except  within  ten  days  before  final  adjournment,  the  Governor  shall  not  ap- 
point as  in  the  case  of  a  recess  vacancy,  but  shall  nominate  to  the  Senate  before 
final  adjournment  a  proper  person  to  fill  said  vacancy ;  failure  of  the  Governor  to  so 
nominate  shall  be  equivalent  to  a  rejection  of  any  person  commissioned  during 
such  session  or  the  recess  following  the  final  adjournment  thereof.  In  the  case  of 
a  recess  or  session  vacancy  in  an  elective  office,  a  person  shall  be  chosen  to  said  of- 
fice on  the  next  election  day  appropriate  to  such  office  according  to  the  provisions 
of  *:his  Constitution,  unless  the  vacancy  shall  occur  within  two  calendar  months  im- 
mediately preceding  such  election  day,  in  which  case  the  election  for  said  office 
shall  be  held  on  the  second  succeeding  election  day  appropriate  to  such  office. 

No  person  nominated  for  an  office  of  trust  or  profit  under  the  gOA'ernment  of 
this  state,  who  fails  to  receive  confirmation  before  recess,  shall  be  eligible  to  ap- 
pointment to  such  oflice  during  recess.  In  acting  on  executive  nominations,  the 
Senate  shall  sit  with  open  doors,  and  in  confirming  or  rejecting  nominations  of  the 
Governor  the  vote  shall  be  taken  by  yeas  and  nays  and  shall  be  entered  on  the 
Journal. 

On  the  question, 

Will  the  Committee  adopt  the  report? 
It  was  adopted. 

ARTICLE  IV,  SECTION  21. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  21  of  article  IV  of  the  Constitution,  the  supplement  report 
of  Committee  No.  1  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  projDOsed  section  as  follows: 

Section  21.  The  terms  of  the  Auditor  General  and  State  Treasurer  shall  each 
be  for  four  years,  and  they  shall  be  chosen  by  the  qualified  electors  of  the  state  at 
general  elections  ;  but  a  State  Treasurer  elected  in  the  year  one  thousand  nine  hun- 
.Ired  and  nine  shall  serve  for  three  years,  and  his  successor  shall  be  elected  at  the 
general  election  in  tlie  year  one  thousand  nine  hundred  and  twelve,  and  in  every 
foui'th  year  thereafter.  No  person  elected  to  the  office  of  Auditor  General  or 
State  Treasurer  shall  be  capable  of  holding  the  same  for  two  consecutive  terms. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

AUDITOR  GENERAL  AND  STATE  TREASURER. 

Mr.  SULZBERGER.  Mr.  Chairman:  I  should  like  a  little  fur- 
ther explanation  concerning  the  backward  view  of  Committee  No. 
1  in  the  proposed  amendment — exactly  why  we  should  legislate  on 
what  should  be  done  in  the  year  nineteen  hundred  and  nine,  I  do 
not  see. 
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Mr.  FISHER.  ]\Ir.  Chairman:  I  would  say,  in  answer  to  Judge 
Svilzberger,  that  the  purpose  of  the  amendment  was  to  eliminate 
the  office  of  Secretary  of  Internal  Affairs  as  an  elective  office  and 
leave  it  as  an  appointive  office  under  the  Governor,  the  same  as  other 
executive  offices.  The  committee  did  not  have  in  mind  any  change 
in  the  duties  of  the  office  itself. 

The  CHAIRMAjST.  It  seems  to  the  Chair  that,  as  the  section  is 
to  be  amended,  certain  words  could  with  entire  propriety  be  stricken 
out  of  the  amendment.  Yve  could  cut  out  all  the  words  beginning 
with  the  word  "but"  and  ending  with  the  word  "thereafter." 

Mr.  PEPPER.  Mr.  Chairman:  I  move  to  amend  the  report  of 
Committee  No.  1  by  striliing  out  all  the  words  beginning  with  the 

ord  "but"  and  ending  with  the  word  "thereafter." 

Mr.  SULZBERGER.    Mr.  Chairman :    I  second  the  amendment. 

On  the  question, 

Will  the  Committee  agree  to  the  amendment? 

Mr.  STACKPOLE.  Mr.  Chairman:  I  call  attention  to  the  fact 
that  this  amendment  provides  that  no  person  elected  to  the  office  of 
Auditor  General  or  State  Treasurer  shall  be  "capable"  of  holding 
the  same  for  two  consecutive  terms.  Would  not  the  word  "eligible" 
be  better? 

The  CHAIRMAjST.  I  thinli  that  follows  the  language  of  the  present 
Constitution. 

Mr.  STACKPOLE.  Mr.  Chairman:  This  might  also  be  a  matter 
which  should  be  referred  to  a  committee  on  style. 

Mr.  FISHER.  Mr.  Chairman:  The  committee  followed  the  word- 
ing of  the  section  as  it  is  in  the  present  Constitution,  where  the  word 
"capable"  is  employed.  It  is  evident,  however,  that  it  is  used  in 
the  sense  of  being  eligible.  It  may  be  a  question  for  a  committee 
on  style,  if  we  are  going  to  have  one. 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  amendment? 

It  was  agreed  to. 

On  the  question, 

Will  the  Committee  adopt  the  report  as  amended  ? 

Mr.  GORDON.  Mr.  Chainnan:  I  want  to  come  to  the  support 
of  my  newspaper  friend  from  Dauphin  in  his  criticism  of  the  word 
"capable."  He  thinks  it  should  be  "eligible."  So  do  I.  A  man 
might  have  infinite  capacity  for  holding  an  office,  but  he  might  not 
be  eligible  by  reason  of  the  provisions  of  the  law.  I  think  we  ought 
to  follow  the  press,  in  this  matter  at  least.  I  therefore  move  to 
amend  this  section  by  striking  out  the  words  "capable  of  holding" 
and  inserting  in  lieu  thereof  the  words  "eligible  to  hold,"  so  that 
the  sentence  shall  read:  "No  person  elected  to  the  office  of  Audi- 
tor General  or  State  Treasurer  shall  be  eligible  to  hold  the  same 
for  two  consecutive  terms." 

Mr.  STACKPOLE.    Mr.  Chairman:    I  second  the  amendment. 

On  the  question, 

Will  the  Committee  agree  to  the  amendment? 

It  was  agreed  to. 

On  the  question  recurring. 

Will  the  Committee  adopt  the  report  as  amended? 
It  was  adopted. 
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AMENDMENT  OF  NOVEMBER  2,  1915. 

The  CHAIRMAN.  The  next  subject  in  order  for  consideration  is 
tlie  amendment  of  November  2,  19J5,  the  report  of  Committee  No. 
1  being  that  this  amendment  of  the  Constitution  shall  be  eliminated. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

The  Secretarjr  read  the  amendment  of  November  2,  1915,  as  follows: 

Laws  may  be  passed  providing  for  a  system  of  registering,  transferring,  insuring 
of  and  guaranteeing  land  titles  by  the  state,  or  by  the  counties  thereof,  and  for 
settling  and  determining  adverse  or  otlier  claims  to  and  interest  in  lands  the  titles 
to  wliieh  are  so  registered,  transferred,  insured  and  guaranteed  ;  and  for  the  creation 
and  collection  of  indemnity  funds  ;  and  for  carrying  the  system  and  powers  lieriby 
provided  for  into  effect  by  such  existing  courts  as  may  be  designated  by  the  legis- 
lature, and  by  the  establishment  of  such  new  courts  as  may  be  deemed  neci-ssary. 
In  matters  arising  in  and  untler  the  operation  of  such  system,  judicial  powers,  with 
right  of  appeal  may  be  conferred  by  the  legislature  upon  county  recorders  and  ui-on 
other  olKcers  by  it  designated.  Such  laws  may  provide  for  continuing  the  registering, 
transferring,  insuring  and  guaranteeing  such  titles  after  the  first  or  original  registra- 
tion has  been  perfected  by  the  court,  and  provision  may  be  made  for  raising  the 
necessary  funds  for  expenses  and  salaries  of  officers,  which  shall  be  paid  out  of  thf! 
ti'easury  of  the  several  counties. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report  ? 

LAND  TITLES. 

Mr.  PINCHOT.  Mr.  Chairman:  Would  it  be  possible  for  the 
chairman  of  Committee  No.  1  to  give  us  the  reasons  why  it  should 
be  elimiiaated? 

Mr.  ALTER.  Mr.  Chairman:  At  the  session  of  the  committee 
at  which  this  provision  was  considered,  I  was  absent,  and  the  gentle- 
man from  Indiana,  Mr.  Fisher,  was  acting  as  chairman.  I  am  not 
al  all  familiar  with  the  reasons  which  were  discussed  in  the  com- 
mittee. 

The  CHAIRMAN.  Mr.  Pinchot  interrogates  Senator  Fisher,  the 
acting  cliairman  of  Conmiittee  No.  1  at  the  time  it  was  resolved  to 
report  to  eliminate  this  provision  of  the  Constitution,  as  to  the  rea- 
sons which  prompted  the  committee  to  eliminate  it. 

Mr.  FISHER.  Mr.  Chairman:  The  reasons  for  the  action  of  the 
committee  lay  in  tlie  fact  that  the  provision  seemed  to  be  entirelj' 
ijii practical  in  this  state.  Tlie  puri)ose  of  this  amendment  to  the 
Consitution  was  to  jn-ovide  a  system  of  insuring  titles  to  property, 
and  it  originated,  1  think,  in  the  western  states,  where  the  titles 
live  not  so  old  and  not  so  irregular  as  they  are  in  the  older  states, 
such  as  Pennsylvania.  It  was  known,  I  think,  as  the  Torrens  Sys- 
tem, and  it  had  quite  a  vogue  a  few  jears  ago.  It  became  an  active 
issue  in  the  legislature,  and  the  legislature  quite  naturally  approved 
tlie  amendment ;  the  people  adopted  it,  and  it  has  'been  in  the  Consti- 
tution for  a  number  of  years  without  anybody  giving  any  thought  to 
it.  On  reading  it,  it  would  seem  to  be  impractical  to  anyone  who  is 
familiar  with  the  course  of  titles  in  Pennsylvauia.  There  is  no  ob- 
jection to  leaving  it  in,  excejtt  that  it  seems  to  be  entirely  super- 
lluous  in  a  state  like  ours. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report? 

It  was  adopted. 
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PROPOSED  AMENDMENT  TO  THE  CONSTITUTION. 

The  CHAIRMAN.  The  next  subject  in  order  for  consideration  is 
a  proposed  amendment  to  the  Constitution,  which  Committee  No.  1 
has  reported  with  a  negative  recommendation. 

The  Secretary  read  the  proposed  section  as  follows : 

Whenever  an  amendment  to  the  Constirution  of  the  United  States  shall  bo  pro- 
posed by  the  Congress  of  the  United  States,  che  legislature,  before  taking  action 
upon  such  amendment,  shall  submit  the  same-to  the  voters  of  the  state  at  the  ne.xt 
general  or  municipal  eh'Ction  for  the  purpose  of  obtaining  the  judgment  of  the  said 
ATiters  upon  the  advisability  of  said  amendment. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  REED.  Mr.  Chairman:  I  move  that  the  report  of  the  com- 
mittee be  disai)proved  and  tliis  proposed  amendment  be  substituted 
for  the  report  of  Committee  No.  1. 

Mr.  ALTER.    Mr.  Chairman:    I  second  the  motion. 

On  tlie  question. 

Will  the  Committee  agree  to  the  motion? 

FEDERAL  AMENDMENTS  TO  BE  SUBMITTED  TO  PEOPLE. 

Mr.  REED.  Mr.  Chairman  :  I  assume,  as  the  committee  gave  no 
reason  for  the  rejection,  they  decided  in  their  own  minds  that  it  was 
unwise  to  trust  the  people  with  a  vote  on  the  question  of  any  Federal 
amendment.    Is  that  riglit,  Mr.  Fisher? 

Mr.  FISHER.    No,  sir. 

The  CHAIRMAN.  I  was  a  member  of  the  committee.  The  reason 
that  actuated  me  was,  it  seemed  to  me  it  provided  for  a  straw  vote, 
and  not  a  real  vote. 

Mr.  REED.  Mr.  Chairman:  Then,  do  we  eliminate  the  question 
of  the  wisdom  of  permitting  the  people  to  vote  on  the  subject  ? 

Mr.  FISHER.    Mr.  Chairman:    That  may  he  eliminated. 

Mr.  REED.  Mr.  Chairman.  I  am  glad  I  made  some  progress. 
Now,  Mr.  Chairman,  that  was  exactly  what  was  in  my  mind.  The 
Federal  Constitution  delegates  the  power  to  approve  or  disapprove 
an  amendment  to  the  legislature.  I  do  not  believe,  in  the  absence 
of  an  amendment  to  the  Federal  Constitution,  that  you  can  refer  the 
question  of  an  amendment  to  any  other  body  in  the  state,  nor  that 
the  legislature,  under  the  Constitution  of  tlie  state,  has  power  to 
refer  it  to  anybody  else.  Tlie  authority  might  have  been  delegated  to 
the  Governor  to  approve  of  an  amendment ;  it  might  have  been  dele- 
gated to  any  other  state  agency.  The  Federal  Constitution  delegated 
it  to  the  legislature,  and  there,  it  seems  to  me,  the  discretion  must 
rest.  With  the  assurance  of  youth,  I  venture  to  say  that  the  supreme 
court  will  so  decide  in  regard  to  the  cases  now  before  it  on  the  ques- 
tion of  tlie  referendum  of  the  proliibition  amendment.  That  being 
my  own  notion,  I  drew  this  amendment,  so  that  the  only  ettect  of 
what  you  designate  as  a  straw  vote  is  to  obtain  the  sentiment  of  the 
people  on  the  stibject.  Now,  I  cannot  see  that  that  is  in  any  way  a 
violation  of  the  Federal  Constitution.  The  constituents  write'  to 
their  mem^bers  in  the  legislature  about  various  things,  including 
constitutional  amendments.  Some  legislators  have  been  knoAvn  to 
consult  influential  constituents  as  to  whether  they  should  vote  for  or 
against  an  amendment.    Patriotic  societies  antl  various  other  so- 
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cieties  pass  resolutions  and  send  them  here.  I  suppose,  on  this  pro- 
hibition amendment  that  has  just  passed,  there  were  all  sorts  of 
resolutions,  and  individual  citizens  and  delegations  of  one  kind  and 
another,  who  pressed  their  views  on  the  legislature.  Now,  it  seems 
to  me  that  it  is  a  simple  matter,  and  that  there  would  be  no  more 
tearing  down  of  the  foundations  of  this  government,  in  asking  the 
people  in  some  orderly  way  to  say  what  they  think  about  it,  and  it 
still  leaves  the  legislators  free  to  either  follow  the  suggestion  of  their 
constituents  or  go  contrary  to  it.  Theirs  is  the  discretion  and  the 
responsibility,  and  they  cannot  relieve  tliemselves  of  it.  It  was  with 
that  in  mind  that  I  drew  this  proposed  amendment.  The  thought 
that  was  in  my  mind  was  this:  When  the  Federal  Constitution  was 
adopted,  the  line  between  the  states  and  the  United  States,  where 
the  Federal  government  was  concerned,  was  strictly  defined.  It  was 
entirely  proper  at  that  time  that  when  an  amendment  was  proposed 
it  should  be  put  up  to  the  state  government  and  not  voted  on  by  the 
people  generally.  But,  beginning  with  the  fourteenth  amendment, 
you  have  had  a  constant  encroachment  upon  the  rights  and  duties  of 
the  state — and  when  I  say  an  encroachment,  I  do  not  mean  it  as  a 
criticism ;  but  that  is  the  fact.  It  is  an  encroachment  upon  the  indi- 
vidual life  of  the  citizen,  winding  up  with  the  prohibition  amend- 
ment, which,  if  anything  ever  was  a  matter  of  state  regulation  or  is 
a  matter  of  state  regulation,  that  is.  So  that  it  seemed  to  me  that, 
in  view  of  tliat  tendency  on  the  pai't  of  the  Federal  goveimment, 
through  the  Federal  courts,  to  gradually  gather  into  its  hands  the 
control  of  the  individual  and  the  control  of  local  affairs,  it  was  ex- 
ceedingly proper  that  the  people  of  the  state  should  have  some  oppor- 
tunity to  express  themselves,  even  if  that  were  only  in  a  straw  vote. 

Mr.  PINCHOT.  Mr.  Chairman:  I  should  be  very  unwilling  to  let 
tliis  opportunity  pass  by  to  range  myself  on  the  side  of  my  friend, 
Judge  Eeed,  and  I  hope  it  will  be  possible  for  me  to  do  so.  I  agi'ee 
with  him  in  this  particular  case,  but  from  a  somewhat  different 
reason.  As  I  understand  it.  Judge  Reed's  proposition  amounts  sub- 
stantially to  this:  That  he  proposed  to  substitr.te  the  advice  of  the 
whole  people  of  the  state  to  the  legislature  for  the  advice  of  those 
people  of  sections  of  the  state  who  ai'e  particularly  interested  in  an 
individual  amendment  and  come  to  Harrisburg  to  lay  their  views 
before  the  legislature.  In  other  Avords,  his  amendment  is  a  move- 
ment directly  towards  the  democratization  of  our  government  and  in 
favor  of  giving  more  power  to  the  people  as  a  whole,  and  for  that 
reason  I  take  very  great  pleasure  in  supporting  him. 

Mr.  EEED.  Mr.  Chairman:  I  just  love  to  have  Mr.  Pinchot  on 
my  side,  but  I  do  not  want  him  to  misconstrue  my  views.  I  am  not 
in  favor  of  initiative  and  referendum  of  any  kind ;  but  I  do  feel  that, 
in  an  orderly  way,  the  people  ought  to  have  the  chance  to  express 
themselves,  rather  than  through  delegations  and  letters  and  through 
the  newspapers.  When  it  comes  to  the  initiative  and  referendum,  he 
and  I  are  going  to  separate  right  there. 

Mr.  PINCHOT.  Mr.  Chairman:  May  I  ask  Judge  Eeed  a  ques- 
tion?   Is  the  Judge  in  favor  of  the  recall  of  judicial  decisions? 

Mr.  EEED.    Mr.  Chairman:    If  I  am  bound  to  answer  that,  no. 

Mr.  PEPPEE.  Mr.  Chairman:  I  have  no  fixed  conviction  on  the 
question  under  discussion ;  but,  on  turning  to  the  fifth  article  of  the 
Constitution  of  the  United  States,  which  deals  with  the  subject  of 
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amendments  to  the  Constituion,  I  find  that  this  question  of  the 
method  of  ratification  of  proposed  amendments  by  the  states  has 
been  foreseen  and  dealt  with,  and  that  it  is  not  a  case  in  which 
changed  conditions  have  given  rise  to  a  question  or  method  not 
anticipated  at  the  time  the  Constitution  was  drawn.  It  will  be  re- 
membered by  the  gentlemen,  and  it  always  has  been  in  the  minds  of 
the  ladies,  that  in  article  V  of  the  Constitution  of  the  United  States 
it  is  provided  that  where  the  Congress  has  proposed  an  amendment 
to  the  Constitution  it  shall  become  effective — I  now  quote— "when 
ratified  by  the  legislatures  of  three-fourths  of  the  several  states,  or 
by  conventions  in  three-fourths  thereof,  as  the  one  or  the  other  mode 
of  ratification  may  be  proposed  by  the  Congress."  If  the  Congress, 
in  submitting  an  amendment  for  the  action  of  the  states,  is  desirous 
that  it  shall  be  acted  upon  in  the  states  by  a  vote  of  the  people,  then 
you  have  something  more  than  a  straw  vote,  because  the  Congress 
can  direct  that  a  convention  be  called  in  the  state,  with  delegates  to 
be  elected  to  the  convention,  to  pass  upon  the  amendment  proposed  by 
the  Congress.  I  merely  Avish  to  call  attention  to  the  fact  that  we  are 
not  dealing  with  a  new  question.  -  We  are  dealing  with  a  question  that 
was  considered  when  the  Constitution  was  adopted  and  that  the 
framers  anticipated  the  particular  question  which  Judge  Reed  has 
raised  and  meant  to  leave  it  to  Congress  to  determine  whether  ratifi- 
cation in  the  state  should  be  by  the  legislature  or  by  a  convention 
called  and  composed  of  delegates  elected  for  the  purpose.  I  do  not 
mean  that  is  decisive  upon  the  question  in  hand,  but  it  ought  to  be 
kept  in  mind,  it  seems  to  me,  because  the  real  danger  of  the  amend- 
ment now  under  consideration  is  the  one  indicated  by  the  Chair.  It 
seems  to  me  that  you  have  the  advice  of  the  people  of  the  state  asked, 
not  on  some  tangible  question  where  their  advice  will  be  controlling, 
but  an  expression  of  their  opinion  to  which  the  legislature  may  or 
may  not  give  effect,  and  the  chance  that  the  expression  that  you  elicit 
from  the  people  will  be  a  real  expression  of  the  mind  of  the  state  on 
the  subject  seems  to  me  to  be  a  very  remote  chance,  unless  the  ques- 
tion is  something  like  the  prohibition  amendment,  which  excited  the 
interest  of  everybody.  We  are  dealing  now  with  the  whole  subject  of 
amendments  and  not  merely  with  amendments  of  a  specific  or  sensa- 
tional type,  and  I  submit  that  we  ought  to  remmeber  that  the  Con- 
stitution of  the  United  States  evidently  intended  to  leave  to  the 
Congress  the  determination  whether  or  not  the  ratification  should  be 
by  the  people  of  the  state  or  by  the  legislature. 

Mr.  STACKPOLE.  Mr.  Chairman:  I  rise  with  some  temerity, 
but  I  am  wondering  whether,  under  Judge  Eeed's  proposed  amend- 
ment, the  legislature  might,  under  direction  of  the  Federal  Consti- 
tution, provide,  for  instance,  that  ratification  should  first  be  by  the 
legislature,  and  the  second  phase  would  then  be  ratification  of  that 
action  of  the  legislature  by  the  people,  and  only  after  that  was  done 
would  the  legislature's  action  be  final.  I  do  not  know  whether  I 
make  myself  clear.    My  thought  is,  the  people  would  ratify  finally. 

Mr.  REED.  Mr.  Chairman:  I  do  not  think  that  is  within  the 
power  of  the  legislature  under  the  state  Constitution,  but  I  cannot 
say  any  more  than  I  did.  What  I  am  distinctly  tiwing  to  avoid  here 
is  a  referendum,  as  generally  understood,  but  that  the  legislature 
for  its  own  information  will  ask  the  people  of  the  state  what  they 
think  about  an  amendment.   Now,  if  an  amendment  to  the  Consti- 
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tution  of  tlie  United  States  is  not  sufficiently  important  to  call  the  at- 
tention of  the  people  to  it,  then  it  ought  not  be  passed. 

Mr.  SULZBERGER.  Mr.  Chairman:  I  would  remind  Judge 
Reed  of  the  twentieth  section  of  the  Pennsylvania  Bill  of  Rights: 
"The  citizens?  have  a  right  in  a  peaceable  manner  to  assemble  together 
for  their  common  good,  and  to  apply  to  those  invested  with  the  powers 
or  government  for  redress  of  grievances  or  other  proper  purposes,  by 
petition,  address  or  remonstrance."  Of  course,  that  leaves  open  the 
question  whether  Judge  Reed  is  not  too  late  with  his  amendment,  be- 
_cause,  I  supi:)0se,  as  Mr.  Pepper  has  said,  it  would  have  been  a  good 
'thing  if  it  would  have  been  aj)plied  to  the  prohibition  amendment. 

Mr.  THORPE.  Mr.  Chairman:  May  I  be  permitted  to  call  back 
to  your  memories  the  fact  that  when  the  Constitution  was  made, 
there  was  no  contidence  in  the  people  at  all,  or  very  little;  and  I  do 
not  think  Mr.  Pepper  would  find  in  the  debates  on  the  Constitution 
that  there  was  any  serious  discussion  of  ever  referring  an  amend- 
ment to  the  people  by  convention.  May  I  be  permitted  to  say,  too,  if 
this  were  put  into  the  Constitution  of  Pennsylvania,  what  difference 
would  it  make? 

The  CHAIRMAN.  If  that  is  addressed  to  the  Chair,  the  Chair's 
tliought  is  that  it  would  make  a  great  difference,  becaiise  we  had 
tliis  question  up  when  the  prohibition  amendment  was  certified  from 
Congress  for  ratification  or  rejection  by  the  legislature.  It  seemed 
to  me  that  it  was  necessary  that  that  amendment,  certified  to  us  by 
the  Federal  government,  should  be  proposed  to  the  legislature  which 
was  then  in  session.  If  this  amendment  were  adopted,  then  that 
would  not  be  the  course,  and  we  would  be  out  of  harmony  with  the 
Constitution  of  the  United  States,  because  there  would  not  be  time 
to  take  a  referendum  vote,  and  unless  a  special  election  were  called 
for  a  straw  vote,  there  could  be  no  vote  taken.  The  Federal  amend- 
/  laent  was  certified  at  the  convening  of  the  last  legislature,  and  we 
considered  it.  our  duty  to  immediately  submit  it  to  the  Governor.  I 
was  called  upon  to  advise  the  Governor  to  immediately  submit  that 
and  the  suffrage  amendment,  when  they  were  received  from  the 
Federal  government.  Now  this  totally  changes  the  whole  method,  if 
it  is  to  be  changed,  and  we  are  doing  something  here  that  is  a  radical 
innovation,  it  seems  to  me,  so  far  as  the  Constitution  of  the  United 
States  is  concerned.  1  say  that  in  answering  the  query  which  1 
understood  to  be  addressed  to  me  by  Dr.  Thorpe. 

Mr.  THORPE.  Mr.  Chairman:  Tliere  is  anotlier  matter.  If  the 
state  of  Pennsylvania  should  insert  this  in  its  Constitution,  would 
it  be  construed — and  there  are  members  of  the  legislature  here — 
would  it  be  construed  as  making  the  people  of  Pennsylvania  a  part  of 
the  legislature?  Now,  there  are  two  states  in  the  Union,  as  we 
all  know,  whose  supreme  coui'ts  have  made  rulings  on  that  point, 
and  if  this  means  the  referendum,  without  calling  it  the  referendum, 
is  it  a  referendum? 

The  CHAIRMAN.  May  I  just  complete  my  thought?  We  would 
have  defeated  all  the  purposes  of  Mrs.  Miller  and  the  other  ladies 
^yh.o  advocated  the  submission  of  the  suffrage  amendment  if  this 
had  been  in  the  Constitution,  because  it  could  not  have  been  sub- 
mitted, for,  as  I  understand  Judge  Reed's  amendment,  it  makes  it 
mandatory  on  the  legislature  to  do  this. 
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Mr.  EEED.  Mr.  Chairman:  Surely.  The  first  legislature  after 
it  is  certified  calls  the  election,  and  the  next  legislature  passes  on 
it.  There  are  in  evidence  now  amendments  lying  in  Washington  in 
cold  storage  some  place,  that  you  could  call  up  in  the  legislatures 
and  pass,  that  have  been  on  hand  twenty-five  or  thirty  years. 

The  CHAIRMAN.  That  is  not  my  construction  of  the  duty  of  the 
Governor.  In  those  instances,  the  Governor  has  not  received  the 
certificates  from  the  Federal  government  of  the  action  of  Congress ; 
but,  when  the  Governor  receives  a  certificate  from  the  Federal  gov- 
ernment as  to  a  constitutional  amendment,  my  construction  of  the 
Federal  Constitution  is  that  it  is  his  duty  to  submit  it  to  the  legisla- 
ture immediately. 

Mr.  REED.  Mr.  Chairman :  Yes  ;  but  there  is  nothing  compelling 
that  legislature  to  i^ass  upon  it. 

The  CHAIRMAN.  No;  but  it  is  his  duty  to  submit  it.  That  is 
my  thought. 

Mr.  PINOHOT.  Mr.  Chairman:  I  rise  for  the  purpose  of  asking 
whether  the  language  of  Jadge  Reed's  amendment  is  not  in  exact 
accord  witli  the  fifth  article  of  the  Constitution  of  the  United  States, 
as  explained  by  Mr.  Pepjier.  This  amendment  seems  to  me  to  pro- 
pose that,  when  the  legislature  is  to  act  upon  an  amendment  and  not 
a  convention,  then  the  legislature  shall  take  certain  supplementary 
action.  In  other  vv^ords,  if  the  Congress  of  the  United  States  shall 
decide  that  the  question  should  be  determined  by  the  legislature  and 
not  by  a  convention,  then  the  legislature  is  to  do  certain  things. 

Mr.  FISHER.  Mr.  Chairman:  This  matter  was  discussed  before 
the  committee.  The  committee,  I  think,  in  its  action,  was  inspired 
not  by  any  hostility  to  the  thouglit  that  suggested  the  amendment,  but 
by  the  ett'ect  that  the  amendment  might  have  upon  the  processes  pro- 
vided by  the  Federal  Constitution  for  the  ratification  of  amendments 
which  the  Congress  may  propose.  There  are  two  methods  of  proposal, 
and  under  these  two  systems  of  amendments  the  Congress  may  de- 
cide Avhich  shall  be  applied,  one  by  the  legislatures  of  three-fourths 
of  the  states,  and  the  other  by  conventions  in  three-fourths  of  the 
states.  Now,  suppose  it  is  the  thought  of  Congress  that,  in  passing 
upon  a  ratification,  popular  sentiment  shall  he  sounded  as  to  the 
amendment.  They  will  probably  select  conventions  as  the  mode  of 
passing  upon  the  amendment,  because  such  conventions  would  then 
have  to  be  selected  by  the  people  of  the  several  states.  But  sup- 
pose Congress  should  elect  to  use  the  other  instrumentality,  nariiely, 
the  legislatures  of  the  states.  Those  legislatures  have  been  elected, 
it  is  supposed  that  they  reflect,  to  a  certain  extent  at  least,  the  popu- 
lar voice  of  the  people  they  represent.  Congress  does  not  want  to 
delay  securing  action  by  the  slower  process  of  electing  conventions. 
Now,  in  this  matter,  we  are  passing  upon  an  amendment  to  the  Fed- 
eral Constitution.  The  Federal  Constitution  provides  the  instru- 
mentalities for  amendment.  What  right  have  we,  as  a  state,  to 
qualify  the  action  or  the  instrumentalities  which  have  been  created 
for  the  amendment  of  the  Federal  Constitiition  ?  1  think  that  is  the 
principal  thing  that  inspired  the  negative  report  on  the  part  of  the 
committee.  May  I  ask  Judge  Reed  this:  Suppose  an  amendment  is 
suggested  and  Congress  elects  to  submii:  that  amendment  to  the  legis- 
latures of  the  states,  and  our  legislature  was  in  session,  with  this 
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provision  in  our  Constitution  in  force,  and  would  proceed  to  act  on 
the  amendment  submitted,  without  first  taking  a  popular  vote,  would 
that  avoid  the  action  of  this  state  on  the  proposed  amendment?  That 
is  a  legal  question  on  which  I  would  be  very  glad  to  have  his  opinion. 
Personally,  I  am  in  sympathy  with  the  thought  of  sounding  out 
public  sentiment  on  so  vital  a  thing  as  an  amendment  to  the  Fed- 
eral Constitution,  if  it  could  be  done  quickly  and  readily,  without 
too  much  interference  with  the  processes  provided  by  the  Federal 
Constitution.  But  it  seems  to  me  that  we  are  confronted  with  two 
things ;  one  is  the  delay  that  might  be  occasioned  by  simj)ly  sounding 
out  public  sentiment  which  would  result  in  no  way  in  binding  or  con- 
trolling legislative  action,  saving  as  it  would  do  so  sentimentally ; 
and  the  other  is  the  legal  effect  that  it  might  have  upon  a  proposition 
coming  from  Congress  for  the  amendment  to  the  Federal  Constitu- 
tion.   Suppose  we  put  it  in.    What  would  be  the  result? 

The  CHAIRMAN.  The  Chair  has  tliis  further  suggestion  to  offer 
to  Judge  Eeed.  It  is  possible  that  an  emergency  might  arise  in  which 
there  ought  to  be  great  speed  in  the  adoption  of  an  amendment  to  the 
Federal  Constitution,  and  the  Congress  might  ask  all  the  states  to 
convene  their  legislatures  and  immediately  adopt  the  amendment. 
If  tliis  were  a  part  of  our  Constitution,  it  seems  to  me,  we  could  not 
meet  the  requirement  of  the  Federal  legislative  body. 

Mr.  EEED.  Mr.  Chairman :  There  would  be  thirty-six  other  states 
that  could  not. 

Mr.  SULZBERGER.  Mr.  Chairman:  I  would  like  Judge  Reed's 
opinion  on  the  question  if  the  legislature,  notwithstanding  the  pass- 
age of  the  proposed  amendment,  should  act  upon  an  amendment  im- 
meditely  wlien  it  receives  it,  is  it  probable  that  the  supreme  court 
of  the  United  States  would  declare  the  action  of  that  legislature 
unconstitutional  ? 

Mr.  REED.  Mr.  Chairman:  That  is  a  fine  question  for  me  to 
answer  offhand.  I  do  not  know,  but  I  think  it  would  be  one  of  the 
i-equirements  that  the  legislature  would  have  to  act  under,  just  as 
the  rules  which  require  that  the  members  of  the  legislature  should  be 
elected  in  a  certain  way,  that  a  quorum  of  the  legislature  should  be 
I)resent,  and  that  certain  formalites  should  be  observed  in  the  passage 
of  legislation. 

Mr.  SULZBERGER.    Mr.  Chairman:    But  suppose  they  do  act? 

Mr.  EEED.  Mr.  Chairman:  How  can  I  answer  that  question 
when  I  do  not  think  they  will.  I  want  to  remove  the  idea  from  any- 
body's mind  that  I  have  any  particular  amendment  in  mind,  that 
1  am  thinking  about  anything  that  has  happened  in  the  past;  but  I 
do  believe  that  the  prohibition  amendment  is  an  illustration.  Their 
obtaining  that  is  a  good  thing;  I  am  not  objecting  to  it.  But,  when 
you  come  to  think  about  it,  the  honorable  Chairman  is  deprived  of 
his  legal  rights  and  suffering  greatly  by  the  action  of  Congress  and 
thirty-six  legislatures,  and  the  people  never  had  a  chance  to  express 
themselves  on  it.    That  is  what  I  am  trying  to  remove. 

The  CHAIRMAN.  But  the  states  delegated  that  power,  it  seems 
to  me,  to  the  Federal  government. 

Mr.  PEPPER.  Ivlr.  Chairman:  We  must  remember,  it  seems  to 
me,  that  we  are  dealing  with  a  question  which  affects  all  the  states 
and  not  merely  Pennsylvania.  To  my  mind,  it  would  be  most  un- 
fortunate if  the  several  states  of  the  Union  were  to  initiate  varying 
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processes  of  affecting  legislative  action  within  their  limits  in  passing 
upon  amendments  proposed  by  the  Congress  of  the  United  States  to 
the  national  Constitution.  If  Pennsylvania  enacts  a  provision  of 
this  sort,  a  neighboring  state  may  enact  a  diiferent  method  of  inform- 
ing the  legislature  of  that  state  as  to  the  will  of  the  people.  A 
state,  in  the  interest  of  blocking  Federal  action,  might  very  possibly 
provide  that  an  interval  of  time  should  elapse,  a  very  considerable 
interval  of  time,  more  than  was  necessary  UKjrely  to  take  the  vote, 
an  interval  of  time  so  long  as  to  defeat  the  possibility  of  action  by 
the  legislature  of  the  state.  That  is  not  the  way  to  deal  with  great 
national  questions.  It  seems  to  me,  if  there  is  anything  wrong  with 
the  way  iu  which  the  Constitution  of  the  United  Sates  can  be 
amended,  the  thing  to  do  is  to  amend  the  Constitution  of  the  United 
States  in  respect  to  article  V.  Mr.  Thorpe  tells  us  that,  when  the 
Constitution  was  adopted,  no  regard  was  had  to  the  opinions  of  the 
people.  The  question  is  not  what  was  the  view  of  the  framers  of 
the  Constitution.  Curiously  enough,  if  Dr.  Tliorpe  is  right,  they 
have  provided  in  article  V  an  alternative  method,  which  contem- 
plated the  testing  of  the  will  of  the  i)eople.  The  question  is  what 
IkS  the  temper  of  the  Congress  that  sits  today.  If  the  Congress  that 
sits  today  wishes  to  have  this  question  passed  upon  by  the  people  of 
the  several  states,  the  way  is  open  through  conventional  action.  If 
the  Congress  of  the  United  States  decides  that  it  is  to  be  by  the 
legislatures,  I  beg  the  Commission  to  consider  what  chaos  in  national 
legislation  we  shall  have,  if  every  state  is  to  be  at  liberty  to  set  up 
its  own  tribunal  for  influencing  the  action  of  the  legislature.  You 
have  all  sorts  of  possibilities  of  discordant  action,  and  I  submit  if 
there  is  need  for  a  revision  in  these  matters,  it  is  a  matter  for  amend- 
ment to  the  Constitution  of  the  United  States,  and  not  for  putting 
monkey-wrenches  in  the  machinery  whenever  there  is  local  dissatis- 
faction with  the  action  of  a  particular  amendment. 

Mr.  ALTER.  Mr.  Chairman:  Just  a  word  in  favor  of  this  mo- 
tion which  I  seconded.  In  explanation  of  my  being  out  of  harmony 
with  the  committee  of  which  I  am  the  chairman,  I  will  explain  that 
I  was  absent  when  the  committee  had  this  matter  under  considera- 
tion; and  it  does  seem  to  me  that  the  section  proposed  by  Judge 
lieed  is  free  from  any  practical  objection,  and  I  think  free  from  any 
technical  objection.  As  he  has  suggested,  when  an  amendment  to 
the  Federal  Constitution  is  under  consideration  the  newspapers  and 
various  organizations  are  diligent  in  communicating  to  the  legisla- 
ture their  views.  Nearly  every  constitutional  amendment  has  sonie 
propaganda  behind  it,  and  the  legislature  hears  from  the  propa- 
gandists, but  it  does  not  hear  from  the  great  body  of  the  people  who 
are  not  organized  for  the  purpose  of  creating  sentiment.  His  amend- 
ment provides  for  nothing  more  than  a  method  by  which  the  senti- 
ment of  the  whole  people  can  be  ascertained  for  the  information  of 
the  legislature.  Now,  certainly,  it  is  desirable,  from  a  practical 
standpoint,  that  the  legislature  should  have  some  method  of  being 
informed  what  is  the  sentiment  of  ("he  whole  people  of  the  state  on 
the  question  which  is  pending.  .Xs  lar  as  technical  objection  is  con- 
cerned, I  can  conceive  of  none.  ( i;  surely  does  not  interfere  with  the 
provision  of  the  Constituti-  i.  of  the  United  States.  It  surely  does 
not  interfere  with  the  action  of  Congress  in  submitting  a  proposed 
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ameiulment  to  the  legislatixre  of  a  state  that  the  law  of  that  state 
should  provide  a  method  by  which  the  legislature,  prior  to  talking 
action,  could  obtain  information  as  to  what  the  people  of  that  state 
thought  about  it;  and  that  is  the  whole  thing.  It  has  been  sug- 
gested that  there  might  come  an  occasion  when  it  would  be  necessary 
to  amend  the  Constitution  of  the  United  States  in  great  haste,  and 
tJiat  tlie  delay  incident  to  holding  the  proposed  election  would  jire- 
judice  the  welfare  of  the  nation  because  of  preventing  liasty  amend- 
ment to  the  Constitution.  It  is  not  contemplated  that  the  Consti- 
tution of  the  TTnited  States  ever  should  be  amended  in  haste.  It  is  a 
safe  general  rule  that  no  constitution  ever  should  Ibe  amended  in 
liaste.  No  amendment  which  has  been  provided  for  the  Federal  Con- 
stitution ever  has  required  any  haste.  None  of  the  amendments,  at 
the  time  they  were  adopted,  required  special  haste  in  their  adoption, 
in  order  to  preserve  the  welfare  of  the  government.  If  this  provision 
suggested  by  Judge  Eeed  would  do  nothing  n\ore  than  to  require 
more  thought  and  more  deliberation  than  might  otherwise  be  given  to 
a  proposed  amendment  of  the  Federal  Constitution,  it  would  accom- 
plish something  which  I  think  is  desirable.  He  has  referred  to  the 
speed  with  which  the  prohibition  amendment  was  ratified  by  the  legis- 
latures of  the  states,  and  we  have  an  amendment  to  the  Federal 
Constitution  now  under  consideration  by  the  legislatures,  and  soon 
to  be  finally  ratified  without  any  question  of  doubt ;  and  yet  upon 
this  pro  loosed  amendment,  what  do  we  have?  We  have  emotional 
Governors,  responding  to  propaganda,  actually  calling  special  ses- 
sions of  their  legislatures  in  order  to  do  what?  In  order  to  Avipe 
out  over  night  a  distinction  which  has  existed  from  the  beginning. 
Is  that  the  kind  of  deliberation  and  thoughtful  consideration  which 
is  contemplated  in  the  machinery  i>rovided  for  the  ratification  of 
amendments  to  the  Consttiution  of  this  nation?  I  scarcely  tliink 
so.  To  come  back  to  Judge  Eeed's  proposition,  it  strikes  my  mind 
as  a  perfectly  simple  and  an  entirely  unobjectionable  metliod  of  en- 
abling the  legislature  to  be  informed  as  to  what  is  the  real  senti- 
ment of  the  whole  people,  and  not,  as  is  now  the  case,  to  have  the  legis- 
lature learn  nothing  except  the  views  of  the  organized  propagan- 
dists who  happen  to  be  behind  the  particular  amendment  under  con- 
sideration. 

Mr.  KEED.  Mr.  Chairman:  I  would  like  to  ask  the  Chair  to 
sa.y,  because  it  is  the  fact,  that  this  amendment  of  mine  will  have 
no  possible  relation  to  any  pending  amendment,  such  as  the  suf- 
frage amendment  that  has  passed  the  legislature  and,  as  I  under- 
stand the  rules,  is  beyond  the  power  of  the  legislature  to  recall  it. 

The  CHAIRMAN. '  So  the  Chair  understands. 

Mr.  McCOEMICK.  I  am  in  sympatliy  with  what  Judge  Reed  is 
trying  to  accomplisli ;  but  the  mere  fact  that,  under  this  article  in 
the  Constitution,  his  asking  only  the  advice  of  the  people,  it  seems 
to  me,  defeats  the  very  purpose  which  he  is  trying  to  accomplish.  I 
can  see  the  defeat  toy  an  advisory  vote  of  the  people  of  questions 
like  woman  suffrage,  due  to  the  neutral,  to  the  voter  who  had  not 
thought  upon  the  subject.  From  the  mere  fact  that  his  advice  is 
simply  asked,  he  does  not  take  the  trouble  to  go  to  the  polls  nor  to 
studv  the  question,  because,  under  the  Constitution  of  the  United 
States,  it  has  to  be  passed  upon  by  the  legislature,  and  twenty-five 
per  cent  of  the  voters  would  not  express  the  thought  of  the  people 
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of  this  commonwealth.  There  will  be  many  questions  \vhich  will  be 
brought  up  which  will  not  arouse  the  interest  of  every  citizen,  as  has 
the  prohibition  question  or  as  does  the  woman  suffrage  problem. 
Five  years  ago  or  ten  years  ago,  what  great  interest  was  there  in 
the  mind  of  the  average  male  voter  of  this  state  in  suffrage?  It 
has  been  a  gradual  development.  If  that  vote  had  been  taken  in  the 
year  I  covered  the  state,  with  the  little  interest  that  was  displayed 
by  many  voters,  and  with  an,  organization  against  it,  it  would  have 
been  defeated.  Taking  another  situation  as  to  this  advisory  vote, 
I  can  see  how  the  legislators  are  going  to  be  tremendously  embar- 
rassed. Some  of  the  legislators  may  have  in  their  districts  a  ma- 
jority of  votes  in  favor  of  it,  and  yet  the  total  vote  in  the  state 
may  be  against  it.  Now,  those  men,  therefore,  will  have  to  vote 
against  their  own  constituents. 

I  am  in  sympathy  with  getting  the  expression  of  the  people,  and, 
if  you  could  get  the  expression  of  the  whole  people,  and  the  real  ex- 
pression of  the  opinitin  of  the  people,  I  think  the  amendment  would 
be  a  proper  one ;  but,  in  my  opinion,  you  cannot,  and  you  may  de- 
feat the  vei'y  thing  which  you  are  trying  to  do.  It  is,  therefore,  im- 
proper to  make  this  change. 

Mr.  ALTER.  Mr.  Chairman:  May  I  suggest  to  the  gentleman 
from  Dauphin,  Mr.  McCormick,  who  apprehends  that,  except  on  such 
questions  as  are  affected  by  the  last  amendment  to  the  Constitu- 
tion and  the  one  now  pending,  amendments  to  the  Federal  Consti- 
tution might  not  attract  the  attention  of  voters  sufficiently  to  se- 
cure an  expression  of  opinion,  that  if  we  look  back  over  the  amend- 
ments that  have  been  made  to  the  Federal  Constitution,  I  scarcely 
think  that  we  will  feel  that  to  be  a  fact.  The  amendment  now  pend- 
ing, of  course,  the  suffrage  amendment,  attracts  the  attention  of 
every  one.  That  surely  was  the  case  as  to  the  prohibition  amend- 
ment. The  next  preceding  amendment  was  the  one  providing  for  the 
election  of  United  States  senators  by  the  vote  of  the  people.  Surely, 
that  attracted  much  public  attention.  The  one  preceding  that  was 
the  power  given  to  the  Federal  government  to  lay  and  collect  in- 
come taxes.  That  surely  would  not  have  been  overlooked  as  a  mat- 
ter of  public  discussion  and  public  expression.  Preceding  that  was 
the  fifteenth  amendment,  giving  the  right  to  vote  to  all  persons,  not- 
withstanding color,  and  so  forth.  Tlie  one  preceding  that  was  the 
V ell-known  fourteenth  amendiiient,  and  the  one  preceding  that,  the 
thirteenth  amendment,  abolishing  slavery.  The  one  preceding  that 
related  to  the  method  of  electing  the  President  and  the  Vice-President 
of  the  United  States,  and  that  takes  us  back  to  1S40,  since  which  time 
I  apprehend  there  has  not  been  an  amendment  to  the  Federal  Con- 
stitution submitted,  the  submission  of  Avhich  for  the  opinion  of  the 
voters  of  the  state  would  not  have  attracted  widespread  discussion 
and  expression  at  the  polls  at  least  as  strong  as  that  which  we  are 
over  able  to  get  upon  the  ratification  to  our  own  state  Constitution. 

Mrs.  MILLER.  Mr.  Chairman:  I  was  much  interested  in  Mr. 
Alter's  shock  and  dismay  at  the  undue  haste  that  Avas  exhibited  by 
certain  western  Governors  in  regard  to  the  Federal  amendment.  I 
would  like  to  call  the  gentlemen's  attention  to  the  fact  that  we  have 
been  struggling  for  that  amendment  for  fifty  years.  I  would  also 
like  to  call  to  their  attention  that  it  would  have  been  possible  to 
have  had  in  this  state  the  referendum  that  is  now  so  desired  by 
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several  members  of  the  Commission  had  they  helped  the  suffragists 
in  1917  to  put  tlieir  bill  through  the  legislature,  and  we  possibly 
would  not  have  had  that  ratihfication  that  we  had  in  1919  had  that 
biU  been  put  through  in  1917  that  we  tried  to  secure  at  that  time. 
Had  we  had  their  help  on  that,  we  would  have  had  a  referendum 
probably  this  past  year  on  the  subject.  It  seems  to  me  that  there 
should  be  an  opportunity  given  to  t[;e  peo^jle  to  express  to  the  legis- 
lature their  opinion  on  any  Federal  amendment.  It  does  not  come 
upon  us  so  suddenly  as  to  prevent  that. 
On  the  question  recurring, 

Will  the  Committee  agree  to  the  motion  to  disapprove  the  report 
and  substitute  the  proposed  amendment  for  the  report? 
It  was  not  agreed  to. 

QUESTION  OP  QUORUM. 

Mr.  REED.  Mr.  Chairman:  I  raise  the  question  that  there  Is  no 
quorum  present. 

POINT  OF  ORDER. 

Mr.  GORDON.   Mr.  Chairman :  I  rise  to  a  point  of  order. 

The  CHAIRMAN.   The  gentleman  will  state  his  point  of  order. 

Mr.  GORDON.  Mr.  Chairman:  I  raise  the  point  of  oixler  that 
the  question  of  no  quorum  cannot  be  raised  in  the  Committee  of 
the  Whole. 

The  CHAIRMAN.  The  Judge  is  correct  and  the  point  of  order  is 
sustained. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report? 

It  was  adopted.  .  • 

ARTICLE  III,  SECTION  15. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  15  of  article  III  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows : 

Section  15.  On  or  before  March  1  of  each  year  in  whicb  the  legislature  shall 
be  in  regular  session  the  Governor  shall  submit  to  the  general  assembly  a  budget. 
The  budget  shall  contain  a  complete  plan  of  proposed  expenditures  and  estimated 
revenues  for  the  two  fiscal  years  next  ensuing,  including  expenditures  for  charitable 
and  educational  purposes.  The  Governor  shall,  at  that  time  of  presenting  the  budget 
to  the  general  assembly,  submit  a  bill  containing  the  proposed  appropriations  for 
the  fiscal  years  covered  by  said  budget,  as  well  as  any  bill  or  bills  embodying  any 
recommendations  he  may  desire  to  make  as  to  sources  of  revenue. 

Immediately  upon  receipt  of  the  Governor's  budget  the  presiding  officer  of  the 
House  of  Representatives  shall  introduce  in  such  House  the  said  appropi'iation  bill 
and  also  all  bills  relating  to  sources  of  revenue  submitted  by  the  Governor. 

The  general  assembly  shall  have  power  to  increase,  decrease,  strike  out,  or ' 
otherwise  alter  any  item  in  the  appropriation  bill,  or  add  new  items  thereto.  Until 
the  appropriation  bill  shall  have  been  finally  acted  upon  by  both  Houses  of  the 
general  assembly,  neither  House  shall  consider  any  appropriation  measure,  unless 
the  same  shall  be  solely  for  the  immediate  needs  of  the  general  assembly,  or  shall 
have  been  submitted  to  the  general  assembly  by  the  Governor  with  the  request  that 
it  be  acted  upon  in  advance  of  the  appropriation  bill. 

After  final  action  on  the  appropriation  bill  special  appropriation  bills  may  be 
enacted. 

On  the  question, 

Will  the  Committee  adopt  the  report? 
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Mr.  FISHEE.  Mr.  Cliairman:  This  is  on  tlie  subject  of  a  budget 
and  is  one  of  the  most  important  things  which  will  engage  the  at- 
tention of  this  Commission.  In  view  of  the  importance  of  it,  and 
in  view  of  the  fact  that  many  of  onv  members  have  left  and  others 
desire  to  leave,  I  move  you  that  further  consideration  of  this  and 
the  following  section  be  postponed  until  next  Tuesday  afternoon. 

Mr.  ALTER.   Mr.  Chairman:  I  second  the  motion. 

The  motion  was  agreed  to. 

CORRECTION  OF  ERROR. 

Mr.  ALTER.  Mr.  Chairman :  I  would  like  to  note  an  error  in  the 
report  of  the  committee  in  the  last  paragraph  of  the  budget  section, 
tJie  second  paragraph  at  the  top  of  page  two.  It  was  not  the  in- 
tention of  the  committee  that  that  paragraph  should  appear  in  the 
report,  because  it  is  superfluous,  in  view  of  the  language  of  the 
preceding  paragraph.  It  is  in  there  by  clerical  error.  It  is  not  in- 
tended to  be  a  part  of  the  report. 

The  CHAIRMAN.   The  Secretary  will  make  the  correction. 

COMMITTEE  OF  THE  WHOLE  RISES. 

The  Committee  of  the  Whole  then  rose  and  the  Chairman  reported 
progress ;  with  the  recommendation  that  sections  13  and  20  of  article 
III  be  re-referred. 

SECTIONS  RE-REFERRED. 

The  CHAIRMAN.  Sections  13  and  20  of  article  III  are  re-referred 
in  accordance  with  the  recommendation  of  the  Committee  of  the 
Whole.  '    .  _ 

APPOINTMENT  OF  CHAIRMAN  OF  NEW  COMMITTEE. 

The  CHAIRMAN.  The  Chair  desires  to  announce,  in  regard  to 
the  committee  appointed  by  the  Chair  to  consist  of  the  five  chair- 
men of  the  several  committees,  that  the  chairman  of  the  new  com- 
mittee will  be  Mr.  Alter,  the  chairman  of  Committee  No.  1. 

ADJOURNMENT. 

Mr.  GORDON.  Mr.  Chairman:  I  move  the  Commission  do  now 
adjourn  until  10  o'clock  next  Tuesday  morning. 

Mrs.  MILLER.   Mr.  Chairman:  I  second  the  motion. 
The  motion  was  agreed  to. 

Whereupon,  at  12.45  o'clock  P.  M.,  the  Commission  adjourned 
until  Tuesday,  January  13,  1920,  at  10  o'clock  A.  M. 
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Senate  Chamber, 
Tuesday,  January  13, 1920. 

The  Commission  met  at  10  o'clock  A.  M. 
The  Chairman,  William  I.  Schaffei^,  in  the  Chair. 
The  CHAIRMAX.    The  hour  fixed  for  tlie  meeting  of  the  Commis- 
sion having  arrived,  the  Commission  will  be  in  order. 

ROLL  CALL. 

The  CHAIRMAN.  The  Secretary  will  now  call  the  roll. 
The  roll  was  called  by  the  Secretary  and  was  as  follows: 

PRESENT— 21, 

Alter,  Carson,  Englisli,  Fitsher,  Fox,  (Gordon,  Kelly,  McCorniiek,  Miller,  Munee, 
Pepper,  Perrine,  Pinchot,  Reed,  Smith,  Stackpok,  Thorpe,  Tyson,  VoU,  Warburton, 
Sehaffer  (Chairman) . 

ABSENT— 4. 
Connelly,  Cuyler,  Sharpless,  Sulzberger. 

The  CHAIRMAN.  A  quorum  of  the  Commission  being  present,  the 
Commission  will  proceed  with  its  business. 

The  Chair  lays  before  the  Secretai'j'  certain  communications  which 
have  been  received,  containing  suggestions  for  amendments  to  the 
Constitution. 

JOURNAL  APPROVED. 

Mrs.  MILLER.    Mr.  Chairman:  I  move  that  the  readings  of  the 
Journal  be  dispensed  with  and  the  Jovirnal  a^jproved. 
Mr.  REED.   Mr.  Chairman:  I  second  the  motion. 
The  motion  was  agreed  to. 

INFORMATION. 

The  CHAIRMAN.  The  Assistant  Secretary  of  the  Commission 
has  compiled  some  information  which  may  be  of  interest  to  the 
Commission,  and  the  Chair  will  now  lay  this  information  before  the 
Commission. 

There  are  two  hundred  and  ten  sections  in  the  eighteen  articles  of 
the  Constitution.  The  Commission  up  to  this  time  has  adopted  with- 
out change  one  hundred  and  seven  of  those  sections ;  with  slight 
verbal  changes  it  has  adopted  thirteen;  it  has  adopted  as  substitute 
sections  four ;  it  has  dropped  from  the  Constitution  three  sections ; 
there  are  on  the  calendar  for  consideration  four  sections;  there  are 
unreported  and  undisposed  of  sections  numbering  seventy-eight;  and 
one  new  section  has  been  added.  So  that  there  are  but  seventy-eight 
sections  of  the  Constitution  awaiting  the  action  of  the  Commission. 

REPORTS  FROM  COMMITTEES. 

The  CHAIRMAN.  Are  there  any  reports  from  Committees  at 
this  time? 

Has  Committee  No.  1  anything  to  report  ? 
Has  Committee  No.  2  anything  to  report  ? 
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Mr.  CARSON.   Mr.  Cliairmau:  Not  at  the  present  time,  sir. 
Tlie  CHAIRMAN.    Has  Committee  No.  3  anything  to  report  at 
this  time? 

Mr.  THORPE.    Mr.  Chairman:    This  committee  begs  to  submit  a 
report  for  the  consideration  of  the  Commission. 
The  CHAIRMAN.   The  report  will  be  received. 
For  Report  No.  12  see  Appendix. 

The  CHAIRMAN.  Has  Committee  No.  4  anything  to  report  at 
this  time? 

Has  Committee  No.  5  anything  to  report  at  this  time? 

Has  any  member  of  the  Commission  anything  to  bring  before  the 
•  Commission  at  this  time? 

Mr.  PINCHOT.  Mr.  Chairman:  I  beg  leave  to  submit  and  ask 
to  have  referred  to  the  proper  committee  under  the  rules  the  recom- 
mendations of  the  Pennsylvania  State  Grange. 

The  CHAIRMAN.    The  recommendations  will  be  received. 

The  Secretary  read  the  recommendations  as  follows : 

RECO:\rMENDATIONS  OF  THE  PENNSYLVANIA  STATE 

GRANGE. 

ARTICLE  II,  SECTION  17. 

Each  ratio  of  population  should  singly  elect  its  own  representative  to  the  legis- 
lature. 

ARTICLE  III,  SECTION  13. 

No  law  shall  extend  the  term  of  any  public  officer  or  judge,  etc.  (The  committee 
thinks  judges  should  be  subjected  to  the  same  rule  as  other  officers  are.  By  a  de- 
cision of  the  supreme  court  of  the  atate,  judges  are  exempted  from  the  workings 
of  this  provision  of  the  Constitution.) 

ARTICLE  VIII,  SECTION  1. 
Strike  out  the  word  "male,"  thus  providing  for  equal  suffrage. 

ARTICLE  X,  SECTION  3. 

This  section  should  be  dropped  because  of  adoption  of  the  principle  of  equal 
suffrage  in  article  VIII,  section  1. 

ARTICLE  XVI,  SECTION  6. 
No  change  to  be  allowed  in  this  section. 

ARTICLE  XVI,  SECTION  12. 

Telephone  should  be  mentioned  in  'connection  with  the  telegraph.  This  section 
should  also  provide  that  one  company  must  transmit  the  messages  of  another,  just 
as  one  railroad  must  handle  the  cars  of  another,  without  discrimination.  The 
Public  Service  Commission  has  made  a  ruling  to  this  effect,  but  it  does  not  apply 
within  a  radius  of  fifty  miles  frorn  the  point  wliere  the  call  is  made. 

ARTICLE  IX,  SECTION  3. 

Natural  resources  should  be  stipulated  as  proper  subjects  of  taxation. 

(The  legislative  and  executive  committee  of  the  State  Grange  are  of  the  opinion 
that  the  Constitution  of  Pennsyhania  needs  fair  interpretation  and  rigid  enforce- 
ment more  than  it  does  revision  and  am^i-ndment.) 

The  CHAIRMAN.  The  recommendations  will  be  referred  to  the 
proper  committee. 

.  Has  any  other  member  of  the  Commission  anything  to  bring  before 
the  Commission  at  this  time? 
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COMMITTEE  OF  THE  WHOLE. 

The  Commission  then  resolved  itself  into  the  Committee  of  the 
Whole,  William  I.  Schaffer,  Chairman. 

The  CHAIRMAN.  It  is  the  recollection  of  the  Chair  that  the 
charitable  appropriation  section  of  the  Constitution  was  made  a 
special  order  for  this  afternoon,  and,  therefore,  it  will  not  be  proper 
to  take  it  up  at  this  time;  but  the  other  matters  that  are  pending 
before  the  Committee  of  the  Whole  are  proper  to  be  taken  up  at  this 
time. 

The  Commission,  now  being  in  the  Committee  of  the  Whole,  will 
resume  the  consideration  of  rejiorts  of  sub-committees  at  the  point 
where  they  were  dropped  last  week. 

ARTICLE  III,  SECTION  15. 

The  CHAIRMAN.    The  first  subject  in  order  is  the  resuming  of 
the  consideration  of  section  15  of  article  III  of  the  Constitution. 
The  Secretary  read  the  section  as  follows: 

Sectiou  15.  On  or  before  March  1  of  each  year  in  which  the  legislature  shall 
be  in  regular  session  the  Governor  shall  submit  to  the  general  assembly  a  budget. 
The  budget  shall  contain  a  complete  plan  of  proposed  expenditures  and  estimated 
revenues  for  the  two  fiscal  years  next  ensuing,  including  expenditures  for  charitable 
and  educational  purposes.  The  Governor  shall,  at  the  time  of  presenting  the  budget 
to  the  general  assembly,  submit  a  bill  containing  the  proposed  appropriations  for 
the  fiscal  years  covered  by  said  budget,  as  well  as  any  bill  or  bills  embodying  any 
1  ecommendations  he  may  desire  to  make  as  to  sources  of  revenue. 

Immediately  upon  receipt  of  the  Governor's  budget  the  presiding  oflicer  of  the 
House  of  Representatives  shall  introduce  in  such  House  the  said  appropriation  bill 
and  also  all  bills  relating  to  sources  of  revenue  submitted  by  the  Governor. 

The  general  assembly  shall  have  power  to  increase,  decrease,  strike  out  or  other- 
wise alter  any  item  in  the  appropriation  bill,  or  add  new  items  thereto.  Until  the 
appropriation  bill  shall  have  been  finally  acted  upon  by  both  Houses  of  the  general 
assembly,  neither  House  shall  consider  any  appropriation  measure,  unless  the  same 
shall  be'  solely  for  the  immediate  needs  of  the  general  assembly,  or  shall  have  been 
submitted  to  the  general  assembly  by  the  Governor  with  the  request  that  it  be 
acted  upon  in  advance  of  the  appropriation  bill.  — 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report? 

BUDGET. 

Mr.  McCORMICK.  Mr.  Chairman:  Since  the  meeting  of  our 
committee,  at  which  time  we  determined  to  submit  this  to  the  Com- 
mittee of  the  Whole,  I  have  been  thinking  somewhat  of  the  provisions 
which  permit  the  general  assembly  to  increase,  decrease,  strike  out 
or  otherwise  alter  any  item  of  the  appropriation  bill,  or  add  new 
items  thereto.  That  is  not  inserted  in  some  of  the  budget  systems  of 
some  of  the  states,  the  right  to  increase  and  to  alter  as  generally  as 
this  proposes.  I  wondered  whether  in  considering  this  question  we 
could  not  consider  it  in  connection  with  this  measure,  with  this  other 
question,  the  larger  question  of  appropriation  and  the  method  of 
making  those  appropriations.  This  as  I  understand  it  would  permit 
the  legislature  to  treat  appropriations  exactly  as  they  now  treat  them. 
In  other  words,  the  appropricition  bill  is  held  until  the  last  day  of  the 
session  and  the  same  influence  that  can  be  exerted  upon  a  legislature 
under  the  old  system  still  remains.  Under  that  system  this  bill 
could  be  held  until  the  closing  days  of  the  session  as  it  is  now  done,  in 
which  event  the  same  responsibility  would  be  thrown  upon  the  Gov- 


Jan.  13]        CONSTITUTIONAL  AMENDMENT  AND  REVISION  213 


emor  which  is  wrong  today.  The  appropriations  should  be  de- 
termined while  the  legislature  is  still  in  session,  and  therefore  I  want 
to  open  up  the  question  as  to  whether  while  we  are  upon  this  it  is  to 
be  discussed  in  connection  with  the  other  bigger  and  broader  ques- 
tions ;  and  whether  there  should  not  be  thrown  around  it  a  check  of 
seme  kind  which  would  provide  the  fixing  of  some  day  on  which  this 
appropriation  bill  should  be  passed  or  adopted  that  there  can  be 
freedom  of  legislation  and  no  undue  inlluence  brought  upon  any  legis- 
lator to  force  him  into  voting  for  something  in  which  he  did  not  be- 
lieve, for  the  purpose  of  getting  the  appropriation  for  the  institu- 
tion in  his  district.  I  think  that  is  of  very  great  importance  and 
it  certainly  is  involved  in  the  other  question,  and  I  would  like  very 
much  to  have  enlightenment  upon  the  subject  from  the  other  members 
of  the  Committee  of  the  Whole. 

The  CHAIRMAN.  For  the  information  of  the  Committee,  the 
Chair  would  say  that  his  understanding  is  that  the  provision  of  the 
section  as  drafted  is  intended  to  meet  the  situation  that  Mr.  Mc- 
Cormick  has  in  mind.  Whether  it  will  do  that  or  not  the  Commis- 
sion will  determine.  "Until  the  appropriation  bill  shall  have  been 
finally  acted  upon  by  both  Houses  of  the  general  assembly,  neither 
House  shall  consider  any  appropriation  measure,  unless  the  same 
shall  be  solely  for  the  immediate  needs  of  the  general  assembly,  or 
shall  have  been  submitted  to  the  general  assembly  by  the  Governor 
with  the  request  that  it  be  acted  upon  in  advance  of  the  appropria- 
tion bill."  In  other  words,  the  legislature  would  be  tied  up  until  it 
had  acted  on  the  budget  bill.    That  is  the  Chair's  understanding. 

For  the  information  of  the  Committee,  the  Chair  desires  to  state 
that  it  is  best  to  get  the  budget  bill  out  of  the  way  before  we  take  up 
the  charitable  appropriations  section  because  the  latter  measure  may 
have  to  be  omitted  from  the  budget  section  as  finally  drafted. 

Mr.  McCORMICK.  Mr.  Chairman :  As  I  read  this,  it  reads  as  fol- 
lows: "Until  the  appropriation  bill  shall  have  been  finally  acted 
upon  by  both  Houses  of  the  general  assembly,  neither  House  shall 
consider  any  appropriation  measure  unless  the  same  shall  be  solely 
for  the  immediate  needs  of  the  general  assembly,  or  shall  have  been 
submitted  to  the  general  assembly  by  the  Governor  with  the  request 
that  it  be  acted  upon  in  advance  of  the  appropriation  bill."  What  I 
refer  to  is  other  legislation.  I  have  sat  here  in  Harrisburg  for  manv 
years,  and  I  have  had  legislators  come  down  to  see  me  with  tears  in 
their  eyes,  and  say,  "I  would  like  to  be  for  or  against  that  bill,  bur 
I  cannot  do  it  because  they  will  take  away  the  appropriation  from 
the  institution  in  my  county."  It  is  that  vicious  svstem  that  I 
would  like  to  see  done  away  with.  That  abuse  is  so' large  a  part 
of  the  whole  system  of  appropriations  that  we  are  proposing  to  dis- 
cuss in  the  near  future  that  you  cannot  divorce  it,  and  I  am  rais- 
ing that  question.  It  has  come  to  me  since  our  meeting  of  the  com- 
mittee, that  I  would  like  very  much  to  get  information  from  thf 
other  members  of  the  Committee  if  they  have  anv  definite  ideas  upon 
this  subject. 

Mr.  ALTER.  Mr.  Chairman:  I  would  like  to  inquire  of  the 
gentleman  from  Dauphiu,  Mr.  McCormack,  whether  in  his  examina- 
tion of  other  budget  systems,  he  has  observed  any  provision  in  any 
of  those  other  constitutions  which  would  obviate  the  difficulty  to 
which  he  has  referred? 


214 


PROCEEDINGS  OF  THE  COMMISSION 


[Jan. 13 


Mr.  McCORMICK.  Mr.  Chairman:  I  understand;  I  have  not 
studied  it  for  myself.  I  have  been  catapulted  into  this  Commission 
v«'ithin  the  last  few  days  and  have  not  had  time  to  study  it.  For 
that  reason  I  seek  information.  The  Secretary  of  the  Commission 
stated  at  the  meeting  of  our  sub  committee  that  there  were  certain 
slates  which  gave  the  Governor  the  power  of  fixing  appropriations 
and  that  the  legislature  could  not  l^ncrease  them.  Am  I  correct  or 
not,  Mr.  Lewis?  The  legislature  had  the  right  to  decrease  or  alter 
it,  but  did  not  have  the  right  to  increase  over  the  amount  as  specified 
in  the  budget  by  the  Governor. 

Mr.  LEWIS.  There  are  some  states  in  which  the  legislature  has 
no  povv'er  to  increase  the  recommendations  of  the  Governor,  in  other 
states  it  is  reported  by  the  committee. 

Mr.  ALTER.  Mr.  Chairman :  If  thei-e  are  any  budget  provisions 
which  provide  that  no  legislation  other  than  the  general  appropria- 
tion bill  could  be  acted  upon  until  after  that  bill  had  been  dis- 
j'osed  of,  such  provision  as  that  I  apprehend  would  probably  relieve 
the  ditnculty  which  is  in  the  mind  of  the  gentleman  from  Dauphin, 
Mr.  McCormick.  To  provide  in  the  budget  section  that  the  legisla- 
ture sliould  have  no  jiower  to  increase  an  item  would  be  to  my  mind 
taking  away  from  the  legislature  too  much  of  its  proper  prerogative 
and  put  in  the  hands  of  the  Governor  too  much  power. 

The  tendency  is  strong  enough  in  the  building  up  of  executive 
power  and  the  tearing  down  of  legislative  power  without  pursuing 
that  policy  further  than  is  necessary  for  the  protection  of  our  sys- 
tem itself. 

Mr.  McCORMICK.  Mi\  Chairman:  Those  are  just  the  points 
that  I  would  like  to  hear  the  Committee  discuss,  and  T  agree  with 
the  chairraan  of  our  committee.  Would  a  measure  of  this  kind  give 
too  much  power  to  the  executive  and  lake  away  from  the  legislature 
the  power  that  belongs  to  that  body?  1  wov.ld  have  no  objectio'i 
to  this  budget  system  as  it  stands  provided  tlie  proper  action  is 
taken  upon  the  question  of  the  princi]3le  of  making  appropriations 
to  properly  controlled  organizations ;  and  also  upon  the  method  of 
distribution,  so  tliat  you  detcimiine  the  principle  upon  wliich  the 
appropriations  are  to  be  made  and  the  method  of  distribution,  then 
I  would  have  no  objection  to  this  clause  as  it  stands.  Therefore,  it 
is  a  difficult  thing  for  me  to  vote  upon  this  question  until  I  know 
exactly  how  you  propose  to  treat  the  making  of  appropriations  to 
privately  owned  corporations  in  the  state. 

Tlie  CHAIRMAN.  The  Chair  would  state  that  tliere  is  no  motion 
before  the  Committee  except  the  motion  to  adopt  the  report  of 
Committee  No.  1  on  section  15  of  article  III.  The  suggestion  of  the 
Chair  would  be,  that  if  this  budget  system  as  laid  down  in  the  section 
as  it  now  stands  Avould  be  out  of  hannony  with  the  section  which  re- 
lates to  charitable  appropriations,  we  could  then  go  back  and  recast 
the  budget  system  to  meet  any  changes.  As  they  are  now,  the  uuder- 
slanding  of  the  Chair  is  that  the  budget  provisions  of  the  section  re- 
lating to  cliaritabie  appropriations  are  in  harmony;  if  they  are  out 
of  harmony  with  the  charitable  appropriations  section,  there  would 
have  to  be  a  corresi)onding  change  made  in  the  budget  system,  which 
coudd  be  done  at  anv  time  while  we  are  in  the  Committee  of  the 
Whole. 
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Mr.  FISHER.  Mr.  Chairman:  I  take  it  that  Mr.  McCormick 
had  iu  mind  that  there  is  mnch  abuse  in  appropriations  to  hospitals, 
private  hospitals,  and  privately  owned  hospitals  which  will  be  in- 
volved in  the  budget  which  will  be  submitted  by  the  Governor  to  the 
legislature  under  this  provision.  Now  I  take  it  that  the  ver-y  purpose 
of  the  budget  system  is  to  control  the  supposed  evil  which  Mr.  Mc- 
Cormick has  in  mind.  The  two  propositions  are  otherwise  distinct. 
If  it  were  seen  fit  by  this  Commission  to  make  a  recommendation 
that  would  abolish  private  charities,  then,  of  course,  the  budget  sys- 
tem would  not  apply  at  all  to  that  feature  of  the  case.  But  suppose 
that  were  not  done  by  this  Comniission  or  approved  by  the  legislature 
or  the  people  when  they  pass  upon  it,  why  then  the  Governor  would 
have  it  within  his  power  to  keep  these  appropriations  to  private  hos- 
pitals within  reasonable  limit  and  within  the  financial  ability  of  the 
commonwealth.  So  that  I  cannot  see  that  Mr.  McCormick  should 
have  any  hesitation  in  passing  upon  or  voting  on  this  on  account 
of  its  relation  or  bearing  upon  the  appropriations  to  hospitals,  be- 
cause it  merely  has  a  bearing  and  not  a  direct  relation.  Now  the 
other  feature  that  he  has  in  mind,  if  I  apprehend  him,  is  the  power 
which  the  legislature  may  have  over  these  appropriations  reco7n- 
meuded  in  the  budget  and  the  reflex  power  which  the  executive  might 
have  in  order  to  influence  the  opinion  and  action  of  members  of  the 
legislature.  You  must  have  a  certain  amount  of  latitude  under  our 
system  of  government.  The  functions  of  the  executive,  legislative  and 
judiciary  are  supposed  to  be  co-ordinate. 

One  cannot  place  the  binding  power  of  one  upon  the  other  with 
safety.  They  will  not  function  properly.  So  that  you  cannot  elimi- 
nate that  difficulty,  it  seems  to  me,  under  our  system'of  government  at 
all.  But  this  does  seem  to  meet  the  objecion  to  a  certain  extent.  The 
Governor  is  required  to  submit  his  budget  at  a  certain  given  time, 
which  will  be  e^^rly  in  the  session  of  the  legislature.  Now  then, 
he  has  to  make  his  recommendations,  and  it  is  only  recommendatory, 
to  the  legislative  branch.  Then  it  goes  before  them  and  they  are 
free  and  unhampered  to  act  upon  the  recommendation  of  the  Gov- 
ernor. If  they  desire  to  do  so,  they  can  eliminate  certain  articles 
which  he  has  recommended.  Suppose  they  think  that  he  desires 
appropriations  of  money  for  some  purpose  that  they  deem  nones- 
sential. They  exercise  their  function  as  legislators  in  eliminating 
the  objectionable  items.  Suppose  they  think  that  a  certain  item  is 
too  large,  they  exercise  their  like  powers  in  making  a  reduction  It  is 
altogether  possible  that  a  single  individual,  although  he  mav  be  Gov- 
ernor of  the  state,  is  not  omniscient  enough  to  know  ail  of  the  needs 
ot  a  great  common^-ealth.  It  would  secin  altogether  probable  that 
some  of  the  legislators  in  one  or  both  branches,  coming  from  everv 
corner  of  the  commonwealth,  may  be  able  to  make  some  suggestion 
which  would  even  be  enlightening'to  the  chief  executive  •  so  that  I 
cannot  see  that  there  is  any  objection  on  that  score.  The  serious  ob- 
jection is  to  the  power  of  the  legislature  to  increase  or  insert  items 
in  tlie^budget  The  Governor  has  the  right  of  vetoing  in  whole  or 
m  pari_  any  of  the  items  when  they  come  back  to  him.  He  has  that 
a^::theritv  after  the  legislature  has  taken  action,  and  has  submitted 
the  result^  i  :hen'  deliberations  in  the  ffjrm  of  a  bill  which  has  been 
passed  to  !  m  ro  exercise  his  prerogative  of  veto.  And  we  have  that 
check  agau.       ow,  it  seems  to  me  that  you  cannot  place  too  much 
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restriction  or  too  many  limitations  upon  the  operation  of  either 
bi'anch  of  the  government.    You  must  give  them  both  latitude  in 
which  to  exercise  their  opinions  and  their  judgment  in  the  matters 
in  hand.    Then  we  have  to  take  the  sum  total  of  their  action,  what 
ever  it  may  be  as  the  resultant. 

I  have  no  fears  that  the  Governor  will  use  this  power  to  unduly 
ccerce  the  members  of  the  legislature.  I  was  a  member  here  for 
a  good  many  years  and  sat  in  this  chamber.  Another  member,  the 
chairman  of  Committee  No.  1,  sat  in  the  other  end  of  the  House,  and 
upon  my  Avord  I  never  saw  a  member  in  tears  yet.  They  never  ex- 
hibited their  sorrow  in  the  form  of  tears  in  either  chamber  because 
thej''  were  under  such  excessive  pressure  by  the  Governor.  It  may 
be  that  if  they  wept  they  went  outside  to  weep.  It  might  be  that 
others  have  wept,  but  not  the  members  of  the  legislature.  I  have  no 
fears  that  there  will  be  undue  influence  brought  one  way  or  the  other. 
Now,  let  us  suppose  that  it  is  desired  on  the  part  of  the  executive  to 
exert  his  power  to  bring  about  certain  action  of  the  legislature.  Sup- 
pose that  a  limit,  a  time  limit,  is  fixed  when  a  bill  is  to  be  introduced, 
and  when  it  is  to  be  reported  out  and  acted  upon.  Now  you  have 
given  a  definite  date  as  to  when  the  chief  executive  and  his  heads 
of  departments  are  to  present  the  bydget.  Then  it  will  only  be  neces- 
sary for  him  to  get  busy  on  the  legislatiire  before  that  time  arrives. 
You  cannot  remove  the  exertion  of  pov/er  one  way  or  the  other.  T 
agree  entirely  with  Mr.  McCormick,  that,  as  far  as  possible,  one 
branch  of  the  government  ought  to  be  protected  from  any  influence 
or  exertion  of  power  by  another.  I  agree  absolutely  that  the  tendency 
is  to  concentrate  power  in  the  hands  of -the  chief  executive,  but  you 
cannot  eliminate  that  altogether.  It  seems  to  uie  that  this  provision 
is  about  as  restricted  as  it  is  safe  for  us  to  place  before  the  people 
of  the  commonwealth,  as  we  must  keep  in  mind  all  the  time  that  the 
result  of  our  deliberations  here  will  have  to  go  before  the  people 
of  the  state  in  one  form  or  another  for  their  final  action,  approval 
or  disapproval. 

Mr.  McCORMICK.  Mr.  Chairman:  I  would  like  to  make  the 
motion  that  you  proposed.  My  whole  idea  in  this  thing  is  simply 
to  attempt  to  correct  or  substitute  such  change  in  the  system.  I 
do  not  want  to  lose  any  opportunity  to  accomplish  that.  It  might 
be  possible  under  this  budget  provision,  that  if  we  should  fail  to  adopt 
under  the  question  of  the  principle  of  appropriations  a  method  of  dis- 
tribution, then  I  would  like  to  have  an  opportunity  to  attempt  to  kill 
the  present  system  under  this  budget  clause.  That  is  my  whole  idea 
and  I  think  the  motion  that  you  suggest,  which  I  would,  indeed,  like 
tc  make  as  an  amendment,  be  adopted ;  it  would  leave  the  question 
open. 

The  CHAIEMAN.  It  appears  to  the  Chair  that  no  motion  is 
necessaiy,  because  it  would  be  open  at  any  time  in  Committee  of  the 
Whole  for  suggested  amendments.  If  the  subsequent  action  taken 
upon  the  appropriation  measures  is  out  of  harmony  with  the  action 
taken  upon  this  budget  clause,  the  matter  would  still  be  open  for 
further  discussion  and  amendment  before  the  Committee. 

Mr.  ALTER.  Mr.  Chairman :  Prior  to  Mr.  McCormick's  becoming 
a  member  of  the  Commission,  when  the  Commission  as  a  Committee 
of  the  Whole  began  the  consideration  of  the  calendar,  it  was  very 
expressly  provided  and  understood  that  the  action  taken  by  the  Com- 
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mittee  of  the  Whole  upon  any  section  was  to  be  considered  merely 
as  tentative  action ;  and  that  if  thereafter  as  the  Committee  pro- 
ceeded it  became  apparent  to  any  one  that  the  action  taken  upon 
any  section  was  unwise  a  motion  to  take  other  action  could  be  made 
without  restriction  or  limitation.  I  apprehend  that  a  knowledge  of 
that  fact  will  re-assure  the  gentleman  from  Dauphin. 

Mr.  McCOEMICK.    Mr.  Chairman:    I  withdraw  my  amendment. 

Mr.  PINCHOT.  Mr.  Chairman:  I  would  like  to  make  an  amend- 
ment in  the  form  of  an  addition  to  the  clause  now  before  us,  so 
that  at  the  end  of  the  second  paragraph  on  page  two  of  the  calendar, 
after  the  clause  which  reads  "Immediately  upon  receipt  of  the  Grov- 
ernor's  budget  the  presiding  officer  of  the  House  of  Representatives 
shall  introduce  in  such  House  the  said  appropriation  bill  and  also 
all  bills  relating  to  sources  of  revenue  submitted  by  the  Governor," 
should  be  added  another  clause  reading  as  follows:  "When  the  ap- 
propriation bill  is  under  discussion  in  either  House,  the  Governor 
and  the  heads  of  the  executive  departments  shall  liave  the  right  to 
be  heard  and  shall  be  subject  to  interrogation  in  relation  to  such 
bill." 

Mrs.  MILLER.    Mr.  Chairman :    I  second  the  amendment. 
On  the  question. 

Will  the  Committee  agree  to  the  amendment? 

Mr.  CARSON.  Mr.  Chairman:  I  want  to  ask  Mr.  Pinchot  as  to 
the  exact  meaning  of  the  words  that  he  is  using.  Does  he  mean 
that  it  is  purely  optional  with  the  Governor  to  appear,  or  does  the 
second  jtart  of  his  sentence  indicate,  the  Governor  not  appearing, 
that  the  members  of  the  House  could  send  for  him  and  interrogate 
him? 

Mr.  PINCHOT.    Precisely  that. 

Mr.  CARSON.  Mr.  Chairman:  They  could  actually  summon  hira 
for  interrogation,  I  do  not  mean  in  an  otlensive  sense,  I  mean 
ir  the  way  of  obtaining  information  ;  they  could  send  for  the  Governor 
and  request  his  presence  even  though  he  had  not  appeared  volun- 
tarily? 

Mr.  PINCHOT.  Mr.  Chairman:  My  intention  is  that  the  Governor 
and  the  heaas  of  the  executive  departments  should  have  the  right 
to  be  heard  in  the  defense  of  the  appropriation  bill  and  that  at  the 
same  time  they  should  be  subject  to  interrogation  by  the  House, 
but  only  in  matters  pertaining  to  the  approjjriation  bills — 

Mr.  CARSON.  Do  you  mean  to  refer  to  the  right  of  one  depart- 
ment to  call  on  the  other  department  for  information  and  that  the 
Governor  would  be  interrogated  in  the  nature  of  a  personal  con- 
versation ? 

Mr.  PINCHOT.    Mr.  Chairman :  Precisely. 

Mr.  CARSON.  Mr.  Chairman:  Instead  of  by  address  or  com- 
munication ? 

Mr.  PINCHOT.  Mr.  Chairman:  May  I  say  a  word  or  two  as 
te  my  reasons  in  this  matter  ?  First,  I  v^'ant  to  say  that  I  was  greatly 
gratified  by  the  report  of  the  sub-committee.  I  am  in  hearty  accord 
with  the  wording  of  the  section,  of  the  clause,  as  reported  by  them ; 
but  I  believe  that  an  addition  of  this  kind  would  be  wise,  not 
only  because  it  has  been  defined  and  considered  by  high  authority, 
for  example  the  Constitutional  Convention  in  New  York,  of  which 
Elihu  Root  was  a  member,  reported  a  clause  similar  to  this  one, 
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or  similar  to  this  in  effect,  there  are  many  other  cases,  but  my 
principal  reason  for  presenting  this  is  my  own  personal  expei'ience. 
It  happens  that  for  about  a  quarter  of  a  century  I  have  been  a 
member  of  different  committees  of  Congress,  of  state  legislatures,  and 
that  for  about  twelve  years  1  happened  to  be  responsible  for  making 
and  lobbying  through  Congress  the  appropriations  for  the  United 
States  Forestry  Service,  and  that  was  a  good  deal  of  a  job,  because 
during  that  time  the  personnel  of  the  service  rose  from  eleven  persons 
to  over  three  thousand,  the  land  controlled  from  none  at  all  to  six 
times  the  area  of  Pennsylvania,  and  the  appropriations  from  less 
than  thirty  thousand  dcdlars  to  more  than  five  million.    It  was 
difficult  to  secure  not  only  the  money  that  was  needed  for  carrying 
on  this  work,  bnt  to  word  the  appropriation  bills,  tliat  would 
make  it  possible  to  do  the  necessary  work,  in  the  right  way.    It  was 
very  serious.    The  process  was  sometliing  like  this.    It  is,  indeed, 
a  very  serious  evil  whicli  1  believe  would  be  corrected  hj  tliis  amend- 
ment, and  the  process  would  be  somewhat  .similar  to  this  in  any 
slate  legislature — First,  making  the  estimate,  I  mean  by  the  chief 
of  the  service ;  then  it  was  approved  by  the  Secretary  of  Agriculture 
or  higher  officer ;  then  it  went  to  the  committee  on  agriculture  which 
incidentally  had  no  relation  to  any  other  api^ropriate  committee. 
That  would  be  corrected  by  the  wording  of  this  budget.    Then  it  was 
necessary  for  me  as  chief  of  the  service  to  appear  before  the  com- 
mittees, answer  questions  and  endeavor  to  persuade  the  committee 
that  both  the  money  was  rigiit  and  the  wording  was  right.    Then  it 
was  necessary  to  go  and  interview  members  of  the  House  who  were 
known  to  be  eitlier  friendly  or  hostile  to  any  particular  clause  or 
the  amount  in  the  bill  and  repeat  the  lobbying  process.    The  same 
thing  had  to  be  gone  over  in  the  Senate.    Then  the  same  thing  had 
to  be  gone  over  with  the  conference  committee.   The  result  of  it  was, 
as  we  often  sai<l,  and  tliere  was  a  great  deal  of  truth  in  it,  that  it  took 
about  as  much  work  to  get  an  appropriation  as  it  did  to  do  the  work 
after  the  appropriation  was  secured.    That  system  had  a  great 
many  evils  in  it.    For  instance,  it  was  impossible,  of  course,  by  any 
such  metliod  as  tliat  to  get  any  accurate  knowledge  of  what  an 
appropriation  was  for.    We  could  not  obtain  the  same  results  by 
putting  the  facts  before  a  committee  of  the  legislative  body,  for 
example,  that  was  to  make  the  appro{friation  as  to  put  those  facts 
before  the  whole  body.    Tlierefore,  the  fact  was  that  we  could  give  a 
very  impei'fect  knowledge  to  the  House  or  the  Senate,  and  that  im- 
perfect knowledge  gave  rise  to  suspicion  and  very  unfortunate  habits 
of  appropriation.   During  my  time  in  Washington  it  was  easier  to  get 
an  ap]»ropriation  of  one  hundred  thousand  dollars  than  it  was,  for 
example,  to  get  an  appropriation  for  two  hundred  and  fifty  dollars 
for  the  increase  in  salary  of  a  clerk  or  technical  expert,  and  the 
degree  of  suspicion  which  the  lack  of  information  reached  on  the 
part  of  the  legislators  was  a  very  serious  obstacle  in  making  ap- 
propriations easier,  and  the  result  was  that  we  got  more  money  for 
some  things  than  we  ought  to  have  had  and  less  for  others,  because 
of  the  lack  of  some  direct  method  of  putting  these  matters  before 
the  Senate.    Now  sujipose  that  in  ]dace  of  tliat  it  had  been  possible 
for  the  Secretary  of  Agriculture  to  appear  on  the  floor  and  answer 
directly  in  the  body  of  the  whole  House  the  questions  which  arose. 
Suppose,  for  example,  now  it  were  possible  for  the  House  of  Repre- 
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sentatives  to  put  Mr.  Burleson  on  the  stand  and  ask  him  questions 
about  certain  items  in  his  appropriation  bill.  The  elimination  of 
objectionable  items  would  be  very  easy.  At  the  same  time,  if  any 
other  cabinet  officer  were  put  on  the  stand  when  wise  appropriations 
were  asked  for  a  defense  of  them  on  the  floor  would  be  very  much  in 
the  public  interest.  This  comes  very  close  to  me.  For  five  or  six 
years  of  my  service  in  Washington  it  was  the  custom  of  the  United 
States  Senate  to  take  the  greater  part  of  a  week  every  year,  in  the 
effort  to  break  down  the  Forestry  Service  by  destroying  its  appropria- 
tion, lasting  three  to  five  days  each  year.  During  that  time  senators 
would,  with  all  their  prestige  of  office  and  with  all  the  other  prestige 
of  legal  knowledge,  rise  in  their  places  and  would  tell  what  wicked 
things  the  United  States  Forestry  Department  had  done,  what  acts 
of  arrogance  had  been  committed  by  the  employes,  and  so  on  and 
so  forth.  The  only  method  by  which  these  allegations  could  be 
answered,  which  ninety-nine  times  out  of  a  hundred  were  false, 
was  by  hook  or  crook  finding  some  one  in  the  membership  of  the 
House  or  the  Senate,  an  individual  who,  for  some  reason,  was  willing 
to  take  the  trouble  upon  himself  to  answer  the  attacks  that  we  knew 
were  coming,  and  then  placing  members  of  the  Forestry  Service  in 
the  gallery  of  the  House  ready  to  send  down  notes  in  support  of  the 
appropriation,  and  in  answer  to  the  individual  statements  as  they 
were  made.  Of  course,  such  a  method  is  imperfect  and  almost  beyond 
description.  They  almost  succeeded  in  destroying  the  Forestry 
Service  and  would  have  done  so  had  it  not  been  for  President  Roose- 
velt and  the  fact  that  the  Forestry  Department  in  Washington  had 
an  unusually  complete  knowledge  of  facts  of  the  field  service.  As 
it  was  we  came  through,  but  we  came  through  under  conditions  which 
ought  never  to  have  been  imposed  on  riij  body  of  men  trying  to  serve 
the  public,  and  under  conditions  which  would  have  destroyed  the 
department  at  once  if  it  had  not  been  for  the  Secretary  of  Agriculture 
appearing  in  person  and  giving  the  facts  which  he  had.  Now,  no 
legislative  officer,  and  that  is  no  reflection  on  the  legislature,  it  is 
simply  an  inherent  fact,  can  probably  have  the  knowledge  that  the 
executive  department  or  any  other  branch  of  tlie  executive  depart- 
ment, or  which  the  man  who  has  the  actual  management  and  respon- 
silibity  for  it,  has.  Therefore,  all  that  you  can  get,  unless  the  executive 
officers  themselves  may  appear  with  such  information  on  the  floor, 
is  what  some  member  of  the  legislature  has  been  willing  to  take  time 
from  his  other  duties  to  acquire.  Then  there  is  another  reason.  The 
best  defense  of  an  appropriation,  the  best  help  to  a  good  appropria- 
tion, and  the  best  defense  against  a  bad  appropriation  is  necessary 
publicity.  There  is  no  method  that  has  been  devised,  so  far  as  my 
laiowledge  extends,  that  would  so  concentrate  public  opinion  on  the 
making  of  appropriations  as  the  appearing  of  the  Governor  on  the 
floor  to  defend  that  feature  of  the  appropriation.  The  eyes  of  the 
whole  state  would  necessarily  be  fixed  upon  the  Governor  and  upon 
his  executive  heads  during  such  a  time.  Tlien  on  the  other  side  I 
believe  that  no  method  has  yet  been  devised  which  would  be  so 
strong  a  check  on  the  executive  as  the  right  of  the  legislators  to 
question  that  Governor  under  circumstances  v/here  he  would  be 
obliged  to  answer.  The  lawyers  here,  as  T  understand  it,  would  not 
be  willing  to  accept  the  testimony  of  a  witness  without  cross-examina- 
tion ;  but,  as  I  understand,  the  Governor  would  not  be  subject  to 
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cross-examination.  My  view  is  that  the  addition  of  this  amendment, 
and  I  base  it  on  my  own  experience  in  executive  matters,  would 
promote  the  economy  and  eflEiciency  in  the  appropriations  and  ex- 
penditures in  our  state  and  would  prove  as  strong  a  defense  as  could 
possibly  be  presented  in  the  Constitution  against  the  abuse  which 
was  so  common  in  our  state  legislature,  and  for  that  reason  I  suggest 
its  adoption. 

Mr.  CARSON.  Mr.  Chairman:  I  have  been  very  much  interested 
in  what  has  been  said  about  the  practical  difficulties  of  obtaining 
information,  useful  and  perhaps  necessary,  for  the  intelligent  under- 
standing of  a  proposition  presented  to  a  legislative  body  for  affirma- 
tive action ;  but  the  language  which  the  gentleman  has  used  cuts 
more  deeply  into  the  vitals  of  our  constitutional  structure  than  per- 
haj)s  is  apparent  upon  the  mere  reading  of  the  words.  It  might  be 
optional  under  this  language  for  the  Governor  or  the  heads  of  ex- 
ecutive departments  to  appear  bel'ore  the  legislature.  What  their 
voluntary  appearance  on  the  floor  would  mean,  I  do  not  know.  If 
they  came  there  to  interrogate  the  president  of  the  Senate  or  the 
speaker  of  the  House  or  the  members  of  the  House  as  to  what  their 
intended  action  was  going  to  be  with  regard  to  a  bill,  I  think  that 
at  once  the  independence  of  the  legislative  body  as  a  co-ordinate 
branch  of  the  government  would  exert  itself  in  very  positive  terms 
of  refusal  to  give  the  information,  and  they  could  not  be  interrogated 
in  advance  as  to  what  they  intended  to  do,  or  even  as  to  what  they 
thought  with  regard  to  a  proposition  in  which  the  executive  might  on 
the  surface  be  presumed  to  be  interested,  and  that  presumption 
strengtliened  by  the  voluntary  appearance  of  the  executive  officer  to 
interrogate  the  legislature.  But  the  other  part  of  the  proposition,  that 
the  Governor  and  the  executive  officers  shall  be  subject  to  the  call  of 
the  House  or  the  Senate  is  something  which  would  shake  to  its  founda- 
tions those  lines  of  separation  between  the  departments  which  have 
been  long  established,  not  only  because  of  the  character  of  the  dif- 
ference in  the  powers  which  are  intrusted  to  each  co-ordinate  branch 
of  the  government,  hut  in  direct  violation  of  the  decisions  of  the 
supreme  court  in  regard  to  cur  legislature  or  any  other  branch  of 
the  government  summoning  the  Governor  to  appear  for  interrogation 
before  it.  In  the  case — I  will  have  to  make  this  discussion  extem- 
poraneous without  a  chance  to  review  authorities — in  the  case  of 
the  Commonwealth  against  Hartranft,  where  in  the  midst  of  a  public 
exigency  it  was  found  that  a  legislative  body  would  like  to  inquire 
into  what  might  be  termed  executive  secrets  of  great  moment,  an 
effort  was  made  to  serve  a  subpoena  on  the  Governor  with  a  duces 
tecum  clause  to  produce  certain  papers  for  general  information.  It 
Avas  held,  in  the  opinion  of  Chief  Justice  Paxson,  I  may  be  wrong 
as  to  the  judge  who  delivered  the  opinion,  that  was  a  thing  which 
could  not  be  done.  Now,  I  know  practically  that  so  far  as  mandamus 
and  injunctions  are  concerned,  you  cannot  mandamus  a  President, 
you  cannot  enjoin  a  President.  President  Jefferson,  in  the  Aaron 
Burr  case,  refused  to  obey  the  subpoena  issued  even  by  John  Marshall 
for  the  production  of  papers  in  the  case  of  even  so  important  an  of- 
fense as  high  treason.  When  the  matter  was  brought  to  the  at- 
*tention  of  Marshall,  he  was  big  enough  and  of  sufficient  judicial 
frame  of  mind  to  recognize  the  impropriety  of  the  exercise  of  any 
such  power.    In  addition  to  that,  how  are  you  going  to  enforce  it? 
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If  a  Governor  refuses  to  obey,  how  will  the  House  enforce  it?  If 
he  simply  folds  his  arms  and  says,  "Gentlemen,  I  refuse  the  invita- 
tion and  I  decline  to  appear;  the  dignity  and  the  independence  of 
my  function  as  Governor  make  it  improper  in  my  judgment  to  yield," 
it  cannot  be  enforced.  What  an  idle  thing  it  is  to  attempt  to  issue 
commands,  or  what  are  apparent  commands,  unless  the  power  to 
enforce  those  commands  is  behind  it !  The  Governor,  in  the  exercise 
of  his  legislative  power,  is  intrusted  under  general  law  with  either 
the  power  of  approval,  or  refusal  to  join  by  disapproval,  of  charters 
of  corporations  for  profit  presented  for  his  consideration.  Conflicts 
arise  between  contesting  applicants  for  charters,  railway  companies, 
electric  light  companies,  in  different  jurisdictions,  and  one  would 
come  before  the  Governor  for  his  approval  of  his  application  and 
another  praying  for  its  refusal.  The  question  comes  before  the 
Dauphin  county  court.  Can  the  Dauphin  county  court  issue  an 
alternative  mandamus  to  the  Governor,  and  say  to  the  Governor, 
"Take  up  your  pen  and  approve  this  charter,  or  if  you  are  about  to 
approve  that  charter,  here  is  a  restraining  order  which  will  prevent 
you  from  placing  your  signature  on  that  paper?"  Now,  you  cannot 
enforce  it.  The  Governor  is  officially'  the  commander  of  the  army 
and  navy  of  the  state.  In  other  words,  you  may  read  Spelling  on 
Extraordinary  Kemedies,  or  books  on  the  question  of  injunction  or 
mandamus  proceedings,  which  are  of  the  highest  authority,  in  the 
exercise  of  the  sovereignty  of  quo  warranto,  the  most  tremendous 
weapon  that  the  Attorney  General  can  wield  in  the  name  of  the  com- 
monwealth. But  after  all  there  are  certain  high  officers  which  are 
bej'ond  reach,  and  ought  to  be  beyond  reach,  because  it  would  be  in 
the  power  of  the  legislature  to  subject  the  Governor  to  a  peremptory 
call  on  the  floor,  because  some  rough-neck  on  the  floor,  or  somebody 
who  has  no  regard  for  the  high  office — I  do  not  mean  to  say  it  in  an 
improper  sense — had  no  regard  for  the  dignity  and  independence  of 
the  office,  would  subject  the  Governor  to  interrogation. 

It  is  not  as  in  the  case  of  a  witness  in  the  box,  where  the  question 
is  not  one  of  co-ordinate  action  between  sovereign  bodies  legislating 
for  a  sovereign  people,  as  is  a  dispute  between  parties  over  prop- 
erty, where  the  judge  or  the  jury  is  charged  with  the  duty  of  ascer- 
taining the  fact,  and  therefore  the  witness  is  very  jiroperly  subject 
to  cross-examination  as  to  whether  he  has  any  special  knowledge 
and  whether  he  heard  with  his  own  ears  and  saw  with  his  own 
eyes  the  fact  to  which  he  has  testified.  I  am  in  all  earnestness 
about  this  matter,  because,  while  I  appreciate  very  fully  the  dif- 
ficulties which  Mr.  Pinchot  has  had  in  presenting  appropriation  meas- 
ures, and  meeting  with  indifference,  coldness  and  perhaps  with  hos- 
tility, yet  it  seems  to  me  whatever  good  might  be  accomplished  by  a 
free  interchange,  as  if  it  were  around  a  little  table,  the  moment  you 
strike  opposition,  sparks  fly  and  interrogation  becomes  simply  a  con- 
test. It  is  a  contest  for  power.  One  department  wishes  to  drive  the 
other,  but  the  other  is  in  a  natural  attitude  of  resistance  and  refuses, 
and  there  is  no  power  to  settle  the  dispute.  I  think  it  would  not  only 
be  an  extraordinary  departure,  but  it  would  really  amount  to  such  an 
amendment  of  the  Constitution  as  would  be  revolutionary  in  its 
character,  and  therefore  I  am  opposed  to  the  amendment. 

Mr.  REED.  Mr.  Chairman:  I  do  not  know  that  I  can  add  any- 
thing to  what  Mr.  Carson  has  said,  but  I  suggest  to  Mr.  Pinchot  the 
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practical  consideration  that,  by  bringing  the  Governor  before  the 
legishiture  he  makes  him  at  once  a  partisan  and  a  defender  of  his 
budget,  in  which  case  he  would  probably  use  all  the  power  of  his 
high  office  and  make  the  legislators  cry  worse  than  they  do  now  in 
order  to  force  the  budget  through.  It  seems  to  me  that  the  Governor 
at  least  should  be  eliminated  from  this  amendment.  When  he  pre- 
sents  the  budget  he  does  not  do  it  as  being  persoiuilly  acquainted 
with  everj'  item  of  it,  but  it  is  a  certain  measure  of  responsibility  on 
his  part,  and  if  it  is  necessary  to  interrogate  anybody  let  it  be  the 
heads  of  the  departments  who  are  responsible  for  it. 

Mr.  CARSON.  Mr.  Chairman:  May  1  ask  some  one  who  is  familiar 
with  the  practice,  Mr.  Alter,  perhaps  would  answer  my  question, 
has  not  the  practice  been  for  a  chairman  of  a  committee  of  either 
House  to  send  to  the  executive  departments  and  request  information 
or  for  pai>ers  to  be  forwarded? 

Mr.  ALTER.    Mr.  Chairman:  Undoubtedly. 

Mr.  CARSON.  Mr.  Chairman:  If  that  is  so,  then  why  insert 
such  an  extraordinary  method  as  this?  I  am  quite  sure  that  Mr. 
Pinchot  did  not  realize  the  extent  to  which  the  extraordinary  powers 
of  enforcing  such  a  budget  could  be  exercised  if  his  language  should 
be  adopted. 

Mr.  PINCHOT.  Mr.  Chairman:  May  I  say  just  a  word  in  reply? 
I  am,  of  course,  unable  to  meet  Mr.  Carson  on  the  legal  .side,  and  can 
only  answer  him  by  saying  that  so  far  as  the  status  of  his  point  of 
view  is  concerned,  and  I  believe  Mr.  Root  supported  siich  a  provision 
in  the  New  York  State  Constitutional  Convention,  and  that  Mr.  Root's 
advocacy  of  it  would  be  as  strong  a  reason  for  as  Mr.  Carson's  point 
of  view  would  be  against  the  constitutionality  of  it.  I  would  like  to 
call  his  attention  also  to  the  fact  that  there  is  no  provision  in  this 
clause  for  the  interrogation  by  the  Governor  of  the  legislators,  but  in- 
terrogation of  the  Governor  by  the  legislature,  which  is  different.  As 
to  the  supreme  court  decisions,  we  are  making  or  proposing  to  make 
in  this  body  fundamental  law  which  would  be  the  guide  of  the  su- 
preme court.  Therefore,  what  the  supreme  court  has  said  in  the 
past,  under  the  existing  Constitution,  would,  I  apprehend,  not  be  ap- 
plicable as  an  argument  against  what  we  propose  to  undertake.  I 
til  ink  we  can  assume  the  Governor  would  obey  the  Constitution  and  it 
would  be  unnecessary  for  the  legislature  to  attempt  to  compel  the 
attendance  of  the  Governoi-.  When  there  was  a  clear-cut  provision 
in  the  Constitution  the  Governor  himself  would  undertake  to  see  to 
it  that  it  was  kept.  Moreover,  most  of  tlie  civilized  nations  of  the 
world  contain  in  their  constitutions  provisions  which  are  analagoxis 
to  this  one.  1  realize  that  we  do  not  have  a  responsible  head  of  the 
government  in  the  same  sense  as  the  English,  French  and  Italians 
have.  On  the  other  hand,  under  those  governments  it  is  found  to  be 
appro])riate  aud  right  for  the  head  of  the  government  to  appear  before 
the  representatives  of  the  ])eople  and  answer  questions.  I  apprehend 
here  again  there  would  be  no  danger  of  loss  of  dignity  on  the  part  of 
the  Governor,  es])eciany  as  we  may  assume,  under  our  government,  the 
Governor  would  be  supported  by  the  majority  party  in  the  budget 
which  he  undertook  to  prepare,  and  not  refuse  to  pass  a  bill  originated 
by  the  leader  of  tlie  majority,  which  the  Governor  is.  The  Governor 
must  appear  in  person.  T  realize  that  many  measures  are  passed, 
and  especially  many  appropriation  measures,  wathout  any  such  at- 
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titiide  on  his  part  or  on  the  part  of  the  majority ;  and  yet  it  is  the 
party  in  power  fhat  is  responsible  for  the  legislation.  Therefore,  if 
a  method  can  be  devised  that  makes  that  responsibility  more  clear  and 
enables  it  to  work  out  for  the  public  benefit,  I  see  no  reason  why 
the  fact  should  not  be  recognized.  I'ei'haps  all  1  say  on  the  subject 
comes  down  to  this.  1  believe  on  the  basis  of  experience  the  present 
method  of  making  appropriations  is  clumsy  and  inelfective  and  lends 
itself  to  such  plentiful  abuses  that  under  a  plan  of  this  kind,  which 
has  the  sanction  and  authority  of  the  practice  of  the  larger  part  of 
the  civilized  world,  many  of  those  abuses  could  be  done  away  with. 

Mr.  THOEPE.  Mr.  (  hairman:  There  is  one  instance  that  might 
properly  be  recalled.  This  projjosition  to  have  the  executive  or  the 
appointee  of  the  executive  appear  before  either  branch  for  inquiry 
or  for  explanation  was  tried  once  in  our  country.  It  was  tried  in 
the  Confederate  Congress.  I  believe  the  only  record  made  of  it  was 
by  a  senator  from  Texas,  who  tells  us  very  plainly  that  it  was  faulty. 
To  use  his  own  language,  as  I  recall  it,  he  said  that  the  executive  or 
the  representative  of  tlie  government,  who  was  the  Postmaster  Gen- 
eral, was  torn  all  to  pieces.  I  do  not  think  we  ought  to  pass  the  matter 
without  some  consideration  of  the  principles  that  may  have  been 
incorporated.  But  since  1860  apparently  in  many  Constitutional 
Conventions  this  question  was  discussed.  It  i\«  nothing  new.  A  few 
days  ago  a  member  of  this  Commi.«sion  suggested  that  this  thing 
should  be  done.  The  fine  arguments  given  by  the  gentleman  from 
Dauphin,  Mr.  McCormick,  and  given  by  Mr.  Carson  answer  the  con- 
stitutionality, and  if  we  are  going  to  turn  to  precedents  we  have  none, 
except  that  one  in  Richmond ;  and  if  we  turn  to  precedents  in  foreign 
lands  we  turn  to  precedents  which  do  not  apply  to  our  state,  and 
which  do  not  apply  to  our  system  of  government. 

Mr.  FISHER.  "^Mr.  Chairman:  May  I  ask  Mr.  Pinchot  whether 
or  not  he  has  any  experience  in  mind,  any  experience  in  our  state 
which  suggests  the  amendment  he  is  offering,  whetlier  or  not  there 
has  been  any  difficulty  on  the  part  of  the  legislature  in  securing  the 
information  desired  from  the  heads  of  departments  or  the  executive? 

Mr.  PINCHOT.  Mr.  Chairman:  There  has  not  been  any  case  to 
my  knowledge  in  which  information  was  refused,  but  I  am  confident 
from  my  own  experience  that  under  the  principle  that  obtains  at 
present  it  is  a  very  unfortunate  metlrod  of  getting  it  before  the  leg- 
islative body.  What  we  do  in  a  sense  is  to  exclude  the  president 
of  our  corporation  from  the  meetings  of  the  board  of  directors,  some- 
thing that  no  busine-s  organization  ever  would  think  of  doing,  but 
simply  allow  him  to  write  letters  instead  of  calling  him  into  the  board 
room  where  the  members  of  tlie  board  can  get  from  him  the  infor- 
mation they  need  to  pass  intelligently  on  the  prol)lems  before  them. 
I  do  not  knoAv  that  members  of  tlie  executive  department  in  Pennsyl- 
vania have  suflered  severely  in  the  past  from  tlie  inability  of  their 
heads  to  get  proper  information  before  the  legislature,  and  that  work 
greatly  needed  to  be  done  in  the  state  has  failed  to  be  done  for  that 
reason.  I  apprehend  that  under  any  state  government  where  the 
present  system  obtains  that  would  be  true.  As  to  what  Dr.  Thorpe 
has  just  said,  I  realize  tliis  matter  is  not  in  effect  in  this  or  in  any 
other  state  government  in  the  United  States.  I  am  inclined  to  be- 
lieve, however, ^that  the  failure  during  the  Civil  War  by  the  Con- 
federacy is  not  proof  that  it  is  not  a  good  thing.   I  might  differ  from 
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Mr.  Root  in  certain  respects,  but  not  witli  the  conclusions  reached  by 
him  and  his  associates  in  the  Constitution  which  was  prepared  by 
them  for  the  state  of  New  York. 

MR.  ALTER  IN  THE  CHAIR. 

Mr.  SCHAFFER.  Mr.  Chairman:  I  think  there  is  no  matter 
that  can  come  before  this  Commission,  and  no  matter  that  can 
come  before  the  people  for  their  linal  adoption  or  rejection,  that 
transcends  in  importance,  so  far  as  our  form  of  government  is  con- 
cerned, the  proposition  that  Mr.  Pinchot  makes  so  far  as  tlie  Gov- 
ernor is  concerned.  If  you  wiU  read  the  provisions  of  the  Consti- 
tution applicable  to  the  Governor,  the  provisions  of  the'  Constitu- 
tion which  make  him  the  commander-in-chief  of  the  army  and  navy 
of  the  commonwealth,  and  the  provisions  of  the  Constitution  which 
define  Jiis  general  duties,  that  is  to  say,  that  the  supreme  executive 
veto  shall  be  vested  in  the  Governor,  who  shall  take  care  that  the  laws 
be  faithfully  executed,  you  can  see  that  the  intent  in  framing  the  gov- 
ernment was  that  the  Governor  should  be  absolutely  free  from  the 
control  of  the  legislative  or  the  judicial  branch  of  the  government. 
That  runs  all  through  the  form  of  government,  not  only  for  the 
state,  but  it  runs  through  the  form  of  government  as  it  exists  in 
Federal  affairs.  Mr.  Caison  has  called  attention  to  the  striking 
case  that  took  i3lace  in  this  state  when  the  power  of  the  judiciary 
over  the  Governor  was  put  to  the  test,  and  while  I  have  not  read 
that  case  for  a  long  time,  I  do  recall  the  graphic  story  told  to  me  by 
Judge  Orlady,  noAv  president  judge  of  the  superior  court,  who,  as 
I  recollect,  happened  to  be  in  the  courtroom  in  Pittsburgh  when  the 
case  of  the  Commonwealth  against  Hartranft  was  called.  The  propo- 
sition was,  whether  the  court  of  Allegheny  county  investigating  the 
railroad  riots  of  1877  had  the  right  to  summon  the  Governor  of  the 
commonwealth  before  the  grand  jury  in  order  that  he  might  give  testi- 
mony as  to  why  he  called  out  the  troops  and  as  to  what,  if  anything, 
was  back  of  the  call.  As  I  recall  Judge  Orlady's  statement  of  what 
took  place,  George  Lear,  then  Attorney  General  of  the  commonwealth, 
appeared  at  the  bar  of  the  court,  and  informed  the  court  that  he 
was  the  Attorney  General  of  the  commonwealth  ;-that  a  subpoena 
had  been  sent  for  the  Governor,  summoning  him  to  appear  before 
the  grand  jury  of  Allegheny  county,  and  that  if  the  purpose  of  the 
court  was  to  enforce  that  subpoena  by  further  legal  process,  he  would 
instruct  the  Governor  that  it  was  not  only  his  right  but  his  duty  to 
call  on  the  organized  armed  forces  of  the  state  to  resist  the  sheriff 
of  Allegheny  county  in  any  endeavor  to  bring  the  Governor  before 
the  grand  jury.  I  can  see  where  the  situation  would  arise  as  between 
a  hostile  legislature  or  a  hostile  house  of  the  legislature  and  the 
Govei'nor,  which  would  put  the  Governor  of  the  state  really  to  the 
test  of  power  in  the  co-ordinate  and  separate  branches  of  the  govern- 
ment, with  no  tribunal  to  settle  where  the  rights  were.  For  instance, 
the  Governor  is  summoned  before  the  legislature  and  he  is  asked  a 
question  he  ought  not  to  answer,  because  there  are  many  questions 
which  could  be  asked  of  the  Governor  that  he  ought  not  to  be  required 
to  answer;  jnst  as  there  are  many  questions  that  could  be  asked  the 
President  of  the  United  States  that  he  ought  not  to  be  required  to 
answer.  If  the  Governor  is  asked  a  question  and  declines  to  answer, 
then  he  is  haled  before  the  bar  of  the  House.    For  what?    For  one 
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of  two  things,  either  that  he  may  defy  the  House  or  that  the  House 
way  commit  him  for  contempt.  In  either  event  there  is  presented 
such  a  clash  that  the  very  foundation  of  the  government  would  be 
subverted.  Now,  it  is  in  many  of  the  undefined  powers  of  the  Gov- 
ernor, as  it  is  in  many  of  the  undefined  powers  of  the  office,  for  in- 
stance, I  happen  to  occupy  at  this  time,  that  its  greatest  powers  exist, 
because  it  will  be  possibly  a  matter  of  information  to  this  Commis- 
sion, that  nowhere  in  the  Constitution  are  the  powers  of  the  Attorney 
General  defined.  They  are  impossible  of  definition,  because  there  are 
exigencies  which  arise  wherein  the  Attorney  General  must  act  in  the 
broadest  kind  of  way,  where  any  attempt  to  limit  or  define  what 
the  powders  should  be  would  operate  to  the  greatest  detriment  of 
the  commonwealth.  Therefore,  it  does  seem  to  me  that  howeve)- 
this  amendment  may  be  acted  upon  so  fai>  as  all  other  state  officials 
are  concerned,  it  ought  not  to  be  within  the  power  of  the  legis- 
lature either  to  summon  the  Govei^nor  before  it  or  to  summon 
the  Attorney  General  before  it  or  to  compel  either  the  Governor  or 
the  Attorney  General  under  the  penalty  that  the  legislature  had 
thought  it  might  prescribe  to  answer  questions  which  ought  not  to 
be  answered  in  the  public  interest  and  for  the  public  good.  I  can 
understand  how  in  a  body,  and  I  thinlc  that  is  the  practice  in  tlie 
English  Parliament,  where  the  members  of  the  cabinet  sit  as  mem- 
bers of  Parliament,  I  can  understand  how  the  right  of  interrogation, 
ttough  a  limited  right  as  I  recall  it,  because  it  is  always  within 
the  power  of  the  minister,  or  always  Avithin  the  power  of  any  mem- 
ber of  the  cabinet,  to  decline  for  the  public  good  or  decline  in  the 
public  interest  to  answer  questions.  As  I  recall.  Lord  Kitchener  was 
summoned  for  interrogation  before  Ihe  house  and  declined  to  answer 
certain  questions  relative  to  the  preparations  for  war.  So  I  can 
readily  understand  how  the  Governor,  summoned  on  the  budget  that 
would  have  an  item  that  was  intended  to  provide  for  the  organiza- 
tion of  the  militia  or  for  the  organization  of  the  state  constabulary, 
might  very  properly  decline  to  answer  as  to  what  uses  were  to  be 
made  of  the  forces  of  the  state  in  pursuance  of  the  appropriation 
that  was  set  forth  in  the  budget.  Furthermore,  who  would,  and  who 
could,  determine  whether  questions  that  were  asked  the  Governor 
were  relevant  or  irrelevant  or  matei'ial  or  immaterial  to  the  particu- 
lar item  in  the  budget  under  discussion  at  the  time  he  happened  to 
be  interrogated?  Would  that  be  for  the  speaker  of  the  House  or  the 
president  pro  tempore  of  the  Senate  to  define  whether  or  not  the 
interrogating  member  was  asking  relevant  and  proper  or  irrele- 
vant and  improper  questions,  or  would  it  be  determined  by  the  body 
of  the  House  voting  on  the  question?  Therefore,  when  you  come  to 
consider  this  question  as  it  leads  down,  as  Mr.  Carson  says,  into 
the  ver^^  vitals  of  government,  it  seems  to  me  that  if  this  shall  be 
adopted,  then  the  independence  of  the  three  co-ordinate  branches  of 
the  government  is  destroyed,  because  the  Governor  would  no  longer  be 
independent  if  the  legislature  can  coerce  him.  He  would  not  be  inde- 
pendent if  the  courts  coerce  him,  and  the;  .sole  purpose,  as  I  read  the 
Constitution  and  understand  the  traditions  of  our  people,  which  are 
back  of  and  underline  all  constitutions,  is  that  the  three  branches 
of  the  government  shall  be  separate,  distinct  and  independent  each 
of  the  other. 
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Therefoi'e,  it  does  seem  to  me  that  before  voting  in  favor  of  this 
amendment,  including  the  Governor,  there  ought  to  be  pause  given 
in  the  minds  of  every  member  of  the  Commission.  If  the  proposition 
that  members  of  the  Governor's  so-called  cabinet  should  have  seats 
in  the  general  assembly  for  the  purpose  of  debating  or  for  the  pur- 
pose of  explaining  in  a  way  similar  to  the  form  of  government  that 
exists  in  Great  Britain,  in  France  and  other  European  countries, 
then  it  would  be  a  different  proposition.  But  the  analogy  as  between 
a  witness  under  cross-examination  and  the  Governor  called  before  the 
bar  of  the  House  does  not  pertain.  My  own  experience  is  that  as  we 
get  older  cross-examination  is  used  by  all  lawyers  less  and  less.  And 
suppose  the  interrogator,  particularly  with  a  man  charged  with 
great  responsibilities,  as  the  Governor  would  be  charged,  a  skillfiil  in- 
terrogator, should  i^ut  questions  to  the  Governor  that  could  not  be  an- 
swered  categorically,  yes  or  no,  and  which  would  necessarily  involve 
the  Governor  on  the  floor  of  the  chamber  he  happens  to  be  in,  in  an 
argument  in  order  that  he  might  cast,  or  attempt  to  cast,  the  eye  of 
suspicion  or  uncertain  innuendo,  that  would  originate  in  the  skillful, 
adroit  and  malign  questions  that  were  hurled  at  him.  And  for  one 
Pennsylvanian,  I  think  it  is  of  the  most  vital  importance  as  this  state 
grows  in  population,  as  this  state  grows  in  wealth,  and  grows  as  it  has 
financially,  having  greater  and  greater  responsibility,  1  tliink  it  is 
vitally  essential  that  the  Governor  of  the  commonwealth  shall  be  as 
independent  as  he  has  been  in  all  times  past,  and  that  he  shall  not  be 
the  subject  of  attack  by  covert  innuendo  or  by  suggestions  of  any  man 
who  temporarily  may  differ  with  him  or  temporarily  may  be  not  in  ac- 
cord with  the  Governor's  thought.  But  fundamentally,  and  the  real 
reason  why  I  left  the  Chair  to  come  here  on  the  floor  of  the  Commis- 
sion, is  because  of  my  thought  and  my  conviction  that  to  summon  the 
Governor  in  the  way  this  resolution  would  summon  him  and  put  hinu 
before  the  House  or  the  Senate  in  the  way  that  a  hostile  majority,  or 
a  hostile  movement  in  the  body,  would  be  able  to  put  him  before  the 
House  or  the  Senate,  would  be  such  an  invasion  of  the  traditional, 
tried-out  form  of  government  we  have  as  would  amount,  as  Mr.  Car- 
son says,  to  a  real  revolution  in  government. 

Mr.  FISHER.  Mr.  Chairman:  This  amendment  seeks  to  do  two 
things,  it  appears  to  me.  In  the  first  place,  it  gives  the  Governor  and 
heads  of  the  executive  departments  the  absolute  right  to  be  heard 
before  the  legislature.  On  the  other  hand,  it  gives  the  legislature 
the  absolute  right  to  subject  the  Governor  and  the  heads  of  the  de- 
partments to  interrogation.  In  other  words,  you  break  down  the  line 
of  demarcation  between  the  two  branches  of  government  and  give 
the  legislative  branch  absolute  authority  to  exercise  power  over  the 
executive  branch,  and,  conversely,  the  executive  absolute  power  over 
the  action  of  the  legislative.  I  take  it  that  that  is  the  point  that  has 
been  particularly  raised  in  the  mind  of  ex-Attorney  General  Carson 
and  of  our  present  Attorney  General,  the  Chairman.  That  is  a  dan- 
gerous situation  to  create.  Will  it  not  instead  ))ring  about  the  very 
situation  objected  to  by  the  framer?  Will  it  not  create  friction  be- 
tween the  two  departments  of  government?  It  will  prevent  the 
accomplishment  of  the  very  thing  Mr.  Piuchot  has  in  mind. 

I  ask  him  whether  or  not  there  have  been  any  incidents 
in  our  government  which  would  justify  a  constitutional  provision 
of  this  kind,  and  he  answers  no.      Within  my  own  legislative  ex- 
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perience  and  knowledge,  covering  more  than  twenty  years,  I  have 
never  known  of  any  ditiiculty  existing  between  the  Governor  and 
the  legislative  branch  with  respect  to  the  interchange  of  information 
that  bears  upon  the  subject  of  appropriations.  If  it  can  be  proven 
that  no  troubles  have  existed  of  this  sort  in  all  the  history  of  the 
commonwealth,  is  it  necessary  to  introduce  an'  amendment  of  this 
kind  which  is  fraught  with  so  much  danger? 

Another  question  that  arises  on  the  proposition  is  encroachment  by 
the  executive  upon  that  what  has  hitherto  been  purely  legislative 
power.    It  has  its  reason,  however,  in  the  fact  that  knowledge  witli 
resiject  to  the  income  and  expenditure  of  the  government  comes  quite 
peculiarly  within  the  ken  of  the  chief  executive.    He  is  the  head, 
through  the  power  of  appointment,  of  most  of  the  executive  depart- 
ments of  the  government.   He  has  the  constitutional  power,  1  believe, 
to  call  on  every  executive  head  of  the  government  for  whatever  infor- 
mation he  may  desire.   Now,  because  of  that  peculiar  knowledge  it  is 
thought  wise,  I  believe,  will  be  thought  wise  by  this  Commission,  to 
take  away  the  power  from  the  legislature  of  proposing  this  kind  of 
legislation  and  allowing  it  to  be  vested  in  the  Governor.  Hithei'to  the 
Governor  exercised  great  power  because  of  his  veto  power  over  this 
sort  of  legislation  after  it  had  been  passed  upon  and  submitted  to 
him  by  the  legislative  branch.    And  now,  if  this  amendment  goes  into 
effect,  will  it  not  result  in  great  confusion?   The  power  of  preparing 
and  submitting  a  budget,  under  our  proposed  amendment  to  the 
Constitution,  vests  in  the  Governor,  not  in  the  Governor  and  the  heads 
of  the  executive  departments.   Now,  when  legislation  becomes  a  sub- 
ject of  action  in  the  legislative  branch,  will  it  hai'monize  Avith  the 
thought  which  prompts  the  budget  system  to  give  the  power  to  every 
executive  head  to  step  into  the  House  of  Representatives  or  into  the 
hall  of  the  Senate  and  demand  his  constitutional  right  to  be  heard 
on  an^'  of  the  items  in  the  bill?   He  has  no  voice  in  the  preparation  of 
the  budget.    The  Governor  calls  upon  the  heads  of  the  executive  de- 
partments for  the  information  upon  which  lie  bases  the  bill  which  he 
is  required  to  prepare,  but  this  amendment  proposes  to  put  into  the 
hands  of  the  executive  heads  the  same  power  that  is  vested  in  the 
Governor  of  appearing  in  both  Houses  at  any  time  that  they  may  elect 
and  demand  their  constitutional  right  to  be  heard.   Now,  it  seems  to 
me  that  there  would  be  much  confusion  arise  among  the  appointive 
executive  heads  of  departments  and  the  Governor.    I  can  easily  see 
how  the  Governor  could  soon  settle  that  sort  of  difticulty.    But  we 
have  some  elected  heads  of  executive  departments,  and  suppose  there 
is  a  conflict  between  the  Auditor  General  and  the  Governor  or  between 
the  State  Treasurer  and  the  Governor.   These  two  offices  are  very  im- 
portant; they  are  very  vital;  their  use  could  easily  be  exercised  so  as 
to  greatly  embarrass  the  executive.    The  heads  of  these  departments 
could  exercise  the  right  under  this  ameiidment  to  appear  before  the 
legislature  and  embarrass  the  Governor,  and  the  Governor's  budget 
bill.   Now,  it  seems  to  me  if  any  body  should  be  given  the  right  to 
appear  before  the  legislature  and  defend  the  bill,  it  should  be  limited 
to  the  proponent  of  the  bill.    But  the  arguments  of  the  ex-Attorney 
General  and  the  present  Attorney  General  have  convinced  me  on  very 
broad  grounds  that  it  would  be  inexpedient  to  permit  the  Governor  to 
be  called  before  the  legislature  on  its  mandate,  and  if  he  is  eliminated 
then  it  seems  to  me  that  the  amendment  ought  not  to  stand  at  all. 
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As  a  mutter  of  expedience,  the  heads  of  the  depavtnients  ought  not  to 
be  permitted  to  exercise  or  be  subject  to  such  power,  and  on  the  broad 
ground  indicated  in  the  addresses  of  Mr.  Carson  and  our  Chairman, 
the  Governor  ouglit  not  to  be  subjected  to  the  authority  of  the  legis- 
lature. 

Mr.  PINCHOT.  Mr.  Chairman:  1  hesitate  to  impose  so  often  on 
the  patience  of  the  Commission;  but  since  the  gentleman  from  Indi- 
ana, Mr.  Fisher,  has  directed  to  me  one  or  two  direct  questions, 
perhaps  tlie  Commission  will  bear  with  me  just  one  more  moment.  I 
would  like  to  read  the  amendment  and  see  what  it  actually  does 
mean.  "When  the  appropriation  bill  is  under  discussion  in  either 
House,  tlie  Governor  and  the  heads  of  the  executive  departments  shall 
have  the  right  to  be  heard  and  shall  be  subject  to  interrogation  in 
relation  to  such  bill."  Therefore,  it  becomes  purely  a  question  of 
defense  and  attack  upon  the  appropriation  bill  itself.  Now.  all  of  the 
things,  in  my  view,  which  the  various  gentlemen  who  have  spoken 
against  this  amendment  have  raised  are  things  that  they  dread  to 
see  happen.  The  Governor  is  being  attacked  in  botli  Houses  with- 
out the  opportunity  of  answering  in  this  case,  where,  if  this  particu- 
lar bill  was  up,  he  would  have  the  opportunity  of  answering  them. 
No  additional  confusion  could  possibly  arise  from  a  face  to  face 
discussion  of  a  matter  of  this  kind,  instead  of  the  present  practice 
which  amounts  to  writing  letters  to  each  other.  I  am  unable  to  see 
how  it  could  be  brought  about.  It  seems  to  me  that  an  open  dis- 
cussion of  tliis  question  would  inevitably  tend  to  do  away  with 
confusion  and  I  should  say  also  that  I  see  no  reason  in  the  world 
why  the  Governor  upon  being  interrogated  upon  this  clause  would 
not  have  precisely  the  same  right  if  the  public  welfare  would  re- 
quire him  to  keep  silent  as  to  a  particular  subject,  as  the  President 
has  now  under  the  form  which  is  in  use.  My  advocacy  of  this  mat- 
ter is  because  it  seems  to  me  a  more  common  sense,  business  like 
method  of  procedure  in  all  states  which  would  inevitably  result  in 
the  elimination  of  the  difficulties  and  vastly  improve  the  work  of  the 
legislature  in  making  appropriations.  It  seems  to  me  particularly 
along  the  line  of  plain  business  sense,  and  it  is  only,  of  course,  from 
that  point  of  view  that  T  can  speak.  I  do  not  have  the  experience 
to  speak  upon  it  from  the  standpoint  of  its  constitutionality.  No 
business  organization  would  think  of  excluding  the  president  from 
any  question  and  making  suggestions  to  the  board  of  directors.  Now. 
why  should  we  prevent  the  possibility  of  the  same  thing  in  dealing 
with  the  business  of  the  state? 

On  the  question. 

Will  the  Committee  agree  to  the  amendment? 

It  was  not  agreed  to. 

On  the  question  recurring. 

Will  the  Committee  adopt  the  report? 

MR.  SCHAPFER  IN  THE  CHAIR. 

Mr.  FOX.  Mr.  Chairman:  While  Mr.  McCormick  was  speaking 
he  suggested  that  the  question  should  be  considered  when  the  chari- 
table appropriations  were  considered.  I  feel  that  we  have  not  quite 
reached  the  point  which  he  suggested  was  the  real  difficulty,  that  is  a 
period  covered  by  the  thirty  days  after  tlie  adjournment  of  the  legis- 
lature.  Unquestionably  if  an  appropriation  bill  is  passed  during  the 
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session  of  the  legislature  and  the  Governor  does  not  approve  it  within 
ten  days,  it  becomes  a  law.  But  the  abuse  which  Mr.  McCorniick 
has  dreaded  is  that  the  Governor  after  the  adjournment  of  the  legis- 
lature is  loaded  down  with  a  large  number  of  appropriation  bills 
which  he  is  obliged  either  to  approve  or  disapprove  as  he  may  see  fit, 
and  assume  the  entire  responsibility.  Now,  it  seems  to  me  that  what 
we  want  to  guard  against  is  not  to  put  that  responsibility  entirely 
upon  the  Governor.  I  am  not  prepared  at  this  time  to  suggest  any 
practical  method  by  which  it  may  be  done.  It  has  occurred  to  me,  but 
1  do  not  know  whether  it  is  practical,  to  provide  that  after  a  period  of 
thirty  days,  if  the  Governor  disapproves,  that  he  may  recall  the  legis- 
lature for  the  purpose  of  passing  again  over  his  veto,  if  it  pleases,  the 
items  which  he  disapproved.  The  suggestion  that  I  desire  to  make 
now  is  that  the  committee  having  this  matter  in  charge,  pending  our 
considei^ation  of  it,  will  consider  some  method  of  meeting  just  this 
difficulty.  1,  therefore,  move  that  Committee  No.  1  be  directed  to 
consider  whether  it  is  practical  or  wise  to  amend  it  to  cover  just 
this  condition. 

The  CHAIRMAN.  The  Chair  happens  to  be  a  member  of  that  com- 
mittee, and  he  would  say  that  the  committee  has  been  considering, 
and  has  been  able  to  develop  no  plan  to  take  care  of  it.  It  has  been 
suggested  many  times  that  the  legislature  adjourn  for  thirty  days 
and  then  reconvene  of  its  own  accord. 

Mr.  McCORMICK.  Mr.  Chairman:  May  I  ask  one  more  question 
along  that  line?  Would  it  be  possible  to  tix  a  date  in  the  Consti- 
tution upon  which  this  bill  should  be  passed  .so  many  days  after  the 
convening  of  the  legislature? 

The  CHAIRMAN.  If  the  interrogation  is  addressed  to  the  Chair, 
I  would  say  that  that  was  not  possible.  That  is  something  that  you 
could  not  control.  You  cannot  limit  the  debate  of  the  legislature 
and  at  the  same  time  have  full  and  intelligent  action ;  but,  it  does 
seem  to  the  Chair,  in  answer  to  Mr.  McCormick,  that  this  provision 
will  prevent  consideration  of  other  appropriation  bills  while  the 
budget  bill  is  before  the  House,  and  will  speed  the  action  as  fast  as  it 
can  be  speeded,  and  that  the  budget  will  be  placed  before  the  Governor 
more  than  thirty  days  before  the  adjournment  of  the  legislature,  be- 
cause there  will  be  more  than  thirty  days'  work  after  the  budget  is 
passed  for  the  legislature  to  do. 

Mr.  McCORMICK.  Mr.  Chairman:  I  will  ask  the  Chair  whether 
the  Governor  has  any  right  now  to  recommend  legislation  upon  this 
or  any  other  subject. 

The  CHAIRMAN.    My  recollection  is  that  he  can  do  so. ' 

Mr.  REED.  Mr.  Chairman:  Why  then  fix  March  first  as  the  date 
for  presenting  the  budget?  The  legislature  will  then  have  been  in 
session  nearly  sixty  days. 

The  CHAIRMAN.  The  Governor  does  not  take  office  until— the 
present  Governor  took  office  on  the  twenty-first  of  January,  and  the 
time  is  too  short  to  fix  it  earlier  than  March  first  to  give  the  Gov- 
ernor sufficient  time. 

Mr.  REED.  Mr.  Chairman:  He  can  present  it  before  if  he  has  it 
ready. 

The  CHAIR.AIAN.  The  amendment  to  the  Constitution  is  that  ho 
must  present  it  on  or  before  that  date. 
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Mr.  PEPPER.  Mr.  Chairman:  I  have  no  desire  to  prolong  the 
discussion,  especially  as  I  came  late  to  the  session;  but  I  am  loath 
to  have  the  important  question  which  has  just  been  discussed  with 
reference  to  the  appearance  by  the  Governor  in  support  of  the  budget 
recommendation  disposed  of  without  at  least  consideration  of  the  po.s- 
sibility  of  substituting  the  resolution  that  I  am  about  to  propose  for 
the  one  that  has  been  voted  down.  If  I  am  so  fortunate  tx)  have  a 
seconder,  I  shall  ask  that  it  be  referred  to  the  committee  for  such 
consideration  as  it  sees  lit  to  give  it.  It  is  this:  "When  the  ap- 
propriation bill  is  under  discussion  in  either  House,  the  Governor 
and,  at  his  invitation,  the  heads  of  any  executive  departments  shall 
have  the  right  to  be  heard  upon  the  pending  question."  If  that  is 
seconded  I  merely  ask  for  reference  to  the  committee. 

The  CHAIRMAN.  It  can  be  threshed  out  here.  We  are  in  Com- 
mittee of  the  Whole. 

Mr.  PEPPER.  Mr.  Chairman:  Very  good,  sir.  I  made  that 
suggestion  merely  that  the  deljate  might  not  be  prolonged.  I  do  not 
feel  at  liberty  to  discuss  the  question  a  length,  because  I  have  not 
heard  the  arguments  that  were  advanced  in  opposition  to  Mr.  Pin- 
chot's  motion ;  but  I  take  it  that  the  opposition  to  that  motion  was 
based  principally  upon  three  grounds.  In  the  first  place,  that  it  was 
undesirable  tliat  the  heads  of  executive  departments  should  have  the 
constitutional  right  to  be  heard  upon  their  own  application.  In  the 
second  place,  that  there  was  no  limitation  in  the  resolution  respect- 
ing the  subject-matter  upon  which  either  they  or  the  Governor  might 
be  heard.  In  the  tliird  place,  that  it  was  for  various  reasons  im- 
practicable that  either  the  Governor  or  heads  of  the  executive  depart- 
ments should  be  under  summons  from  the  legislature  to  answer  in- 
terrogations as  if  they  were  under  cross-examination.  I  accordingly 
jjresent  this  suggestion  which,  it  seems  to  me,  meets  these  three  ob- 
jections. It  provides,  in  the  first  place,  that  the  heads  of  executive 
departments  shall  have  the  right  to  be  heard  only  upon  invitation  of 
the  Governor ;  that  is,  that  when  the  heads  of  the  executive  depart- 
ments go  to  the  legislature  it  is  the  Governor  going  in  the  person  of 
his  representative  and  at  the  Governor's  invitation.  1  have  limited 
the  subject-matter  upon  which  either  the  Governor  or  the  head  of  ;i 
department  can  be  heard  on  a  pending  question ;  that  is,  matters 
arising  under  the  appropriation  bill,  and  I  have  stricken  out  the  pro- 
vision which  summons  the  Governor  or  the  head  of  an  executive  de 
partment  and  the  right  to  subject  him  or  them  to  interrogation. 

The  CHAIRMAN.    Is  the  amendment  seconded? 

Mr.  FI-SHER.    Mr.  Chairman:    I  second  the  amendment. 

On  the  question, 

Will  the  Committee  agree  to  the  amendment? 

Mr.  McCORMlCK.  Mr.  Chairman:  Has  the  Governor  not  now 
the  right  to  be  heard  upon  any  question  he  desires  to  submit  to  the 
Ifgislature  by  message? 

The  CHAIRMAN.  The  Chair's  understanding  is  that  he  can  either 
appear  in  person,  as  the  President  has  done,  or  by  written  message 
to  be  heard  on  any  question. 

Mr.  CARSON.  Mi\  Chairman:  Is  it  not  in  the  nature  of  a  de- 
claratorj^  section? 

The  CHAIRMAN.  So  it  seems  to  the  Chair.  It  may  be  well  for 
the  Committee  to  know  for  its  information  that  at  the  last  session 
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of  the  legislature  the  Auditor  General  appeared  before  the  session 
either  on  request  or  of  his  own  volition. 

Mr.  PEPPER.  Mr.  Chairman:  In  answer  to  the  question  of  ex- 
Attorney  General  Carson,  I  should  say  that  this  is  not  merely  a 
declaratory  resolution,  inasmuch  as  it  gives  the  right  to  the  Governor 
to  appear  in  the  person  of  the  head  of  a  department,  and  not  merely 
as  at  present  in  his  proper  person. 

Mr.  CARSON.  Mr.  Chairman:  That  is  the  interpretation  put 
upon  it  by  Mr.  Pepper.  I  see  more  in  the  resolution  than  my  astute 
fiiend  perceives.  ' 

Mr.  PEPPER.    More  or  less  astute  friend. 

Mr.  CARSON.    No ;  I  put  it  the  other  way. 

Mr.  GORDON.  Mr.  Chairman:  Like  the  gentleman  from  Phila- 
delphia, I  have  not  heard  the  previous  discussion.  I  do  not  know 
how  wide  a  range  it  had,  but  in  democratic  government  it  is  very 
generally  regarded  as  inappropriate  to  have  the  executive  appear 
in  the  legislative  body,  and  for  excellent  reasons.  Possibly  some 
of  those  reasons  apply  to  the  executive  himself  in  order  that  he 
might  be  relieved  from  the  embarrassment  and  the  very  often  hu- 
miliating interrogation  to  which  he  might  be  subjected.  But  more 
fundamental  than  that  is  undoubtedly  the  opj)osition  to  having  the 
executive,  with  his  vast  power  of  reward  and  power  of  punishment, 
the  possibility  of  his  awe-inspiring  if  not  persuasive  presence  having 
a  particular  effect  upon  an  assembly  either  to  intimidate  it  or  stimu- 
late it  unduly  to  pass  the  legislation  he  desires,  But  1  do  not  be- 
lieve that  thought  is  altogether  one  that  is  without  its  present  im- 
pressiveness.  It  might  be  injudicious  to  discuss  august  dignitaries 
but  I  can  very  well  remember  when  there  was  a  very  wide  wave  of 
criticism  passing  over  the  country  when  the  present  incumbent  of 
the  Fedei-al  executive  office  too  frequently  and  too  pertinaciously  ap- 
peared even  in  the  outer  chambers  of  the  committee  rooms  of  the 
legislative  halls  at  Washington ;  not  content  with  the  revival  of  the 
practice  of  addressing  the  assembled  body  of  Congress  in  person 
rather  than  by  communication  in  writing,  he  frequently  sat  in  an 
adjoining  room  during  debate,  while  measures  were  pending  in  which 
his  administration  was  interested.  There  were  some  venerable  demo- 
crats like  myself  who  thought  it  was  rather  an  invasion  of  the  rights 
of  the  independence  of  the  legislative  branch  of  government.  I 
thought  so  then  and  I  think  so  now.  The  Governor  is  secured  by 
the  Constitution  in  all  his  rights  of  free  address  to  the  assembly. 
He  may  at  any  time  communicate  to  them  the  state  of  the  Union 
or  anything  else  that  he  thinks  desirable  for  the  legislature  to  hear. 
I  do  not  see  any  reason,  therefore,  why  he  should  "be  invested  with 
the  right,  his  own  right,  to  walk  into  the  legislative  body  and  demand 
to  be  heard  during  the  discussion  of  a  matter  of  legislation.  On 
principle,  therefore,  because  I  have  reached  the  stage  when  old  prin- 
ciples present  more  attractiveness  to  me  possibly  than  new  ideas,  on 
principle  I  am  opposed  to  this  resolution.  I  can  see  no  good  that  it 
can  accomplish.  I  can  see  much  harm  that  might  be  accomplished. 
The  legislature,  although  it  is  not  a  modern  idea,  the  legislature  is  an 
important  body  in  democratic  government.  It  is  more  repre- 
sentative than  the  executive,  more  representative  in  numbers,  and 
more  independent  in  that  the  members  come  from  all  parts  of  the 
state,  and  it  is  the  real  depository  of  power,  and  I  believe  is  best 
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to  be  trusted  with  the  expression  of  the  public  will.  Therefore,  I 
see  nothing  to  be  accomplished  by  this  resolution  that  would  be  help- 
ful to  the  free  and  untrammeled  action  of  the  legislature,  and  1  shall 
vote  against  it. 

Mr.  PEPPER.  Mr.  Chairman:  I  think  what  Judge  Gordon  has 
just  said  is  a  powerful  statement  of  reasons  Avhich  might  induce  th3 
Commission  to  reject  the  executive  budget.  It  seems  to  me  that 
what  has  been  said  might  well  be  applicable  to  a  proposal  to  invest 
the  executive  with  the  responsibility  of  initiating  legislation  by  pro- 
posing for  the  consideration  of  the  legislature  the  budget  which  is 
to  be  the  exclusive  measure  of  appropriation.  If  you  are  going  to 
adopt  the  budget 'system,  however,  and  if  you  are  going  to  place 
responsibility  for  the  action  of  submitting  this  budget  to  the  Houses 
of  the  legislature  for  consideration,  it  seems  to  me  as  a  matter  of 
common  sense  he  should  have  the  right  not  merely  of  presenting  it 
ii.  person,  but  in  the  person  of  a  representative,  that  representative 
being  the  head  of  an  executive  department,  who  would  appear  in 
the  discharge  of  the  responsibility  which  jon  have  laid  upon  him. 
It  seems  to  me  that  the  arguments  that  you  may  adduce  against  the 
executive  concerning  himself  in  legislative  matters  are  arguments 
tbat  are  inapplicable  to  the  case  in  which  you  have  specifically  con- 
ferred upon  the  executive  the  duty  of  concerning  himself  in  specific 
legislation  which  under  the  terms  of  the  resolution  must  be  pending 
and  under  discussion  before  the  right  to  be  represented  through  the 
head  of  a  department  is  claimed.  It  must  be  a  matter  of  common 
knowledge  that  when  a  budget  is  prepared  and  submitted  the  intel- 
ligent discussion  of  that  document  can  best  go  forward  if  the  person 
importantly  concerned  is  present  and  can  explain  its  provisions.  This 
Vi'ill  be  the  case  Avith  all  those  budget  items  affecting  the  various 
executive  departments,  and  it  seems  to  me  that  it  ought  not  to  rest 
upon  a  matter  of  invitation  from  the  legislature,  which  may  be  rest- 
less at  the  imposition  of  the  budget  system,  to  permit  the  attendance 
of  the  person  in  the  whole  commonwealth  best  qualified  to  give  tbe 
iiiformation  which  ought  to  be  before  the  law-making  body  before  it 
acts.  I  submit  that  there  is  need,  if  jon  are  goiug  to  have  the  budget 
system,  for  some  such  provision  as  the  one  embodied  in  the  resolu- 
tion. 

Mr.  GORDON.  Mr.  Chairman:  May  I  call  attention  to  the  pro- 
vision of  the  present  Constitution  on  the  powers  of  the  executive? 
First,  he  is  given  pov/er  to  demand  information  of  any  executive  de- 
jtartmcnt  respecting  that  department.  That  is  his  right.  He  may 
demand  it,  and  as  supreme  executive  compel  compliance.  "He  may 
require  information  in  writing  from  the  officers  of  the  executive  de- 
partment upon  any  subject  relating  to  the  duties  of  their  respecti\'e 
oflflces."  Now  comes  the  clause  which  relates  to  his  communication 
to  the  legislature.  "He  shall  from  time  to  time  give  to  the  general 
assembly  information  of  the  state  of  the  commonwealh  and  recom- 
T;iend  to  their  consideration  such  measures  , as  he  may  think  ex- 
pedient." It  seems  to  me  that  those  two  things  cover  all  the  powers 
tbat  he  ought  to  have  and  the  duties  tbat  he  ought  to  liave  with  re- 
spect to  the  recommendation  of  legislation. 

On  the  question  recurring, 
_    Will  the  Committee  agree  to  the  amendment  ? 

It  was  not  agreed  to. 
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On  the  question  recurring. 

Will  the  Committee  adopt  the  report? 

It  was  adopted.  •  ' 

ARTICLE  IV,  SECTION  16. 

The  CHATEMAN.  The  next  section  in  order  for  consideration  is 
section  16  of  article  IV  of  the  Constitution,  the  report  of  Committee 
'No.  1  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  16.  The  Governor  shall  have  power  to  disapprove  of  or  reduce'  any  item 
or  items  of  any  bill  making  appropriations  of  money,  embracing  distinct  items 
and  the  part  or  parts  of  the  bill  apjjroved  shall  be  the  law,  and  the  part  or  parts  of 
appropriation  disapproved  shall  be  void,  unless  repassed  according  to  the  rules  and 
limitations  prescribed  for  the  passage  of  other  bills  over  the  executive  veto. 

On  the  question, 

Will  the  Committee  adopt  the  report? 
It  was  adopted. 

ARTICLE  XIV,  SECTION  5. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  5  of  article  XIV  of  the  Constitution,  the  report  of  Commit- 
tee No.  3  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  5.  All  county  officers  shall  be  parid  by  salary  only  for  services  performed 
for  the  county,  state  or  any  political  subdivision  cf  either,  and  all  laws  providing  any 
other  form  of  compensation  for  such  services  are  hereby  declared  to  be  repealed. 

On  the  question. 

Will  the  Committee  adopt  the  report? 

FEES  OF  COUNTY  OFFICERS. 

Mr.  CARSON.  Mr.  Chairman:  I  should  lilie  to  interrogate  the 
chairman  of  that  committee.  There  was  some  discussion — Judge 
Gordon  will  you  kindly  refer  me  to  that  clause  of  the  Constitution 
in  regard  to  county  officers,  the  terms  of  the  officers  fixed  by  the  Con- 
stitution, certain  county  officers  like  the  sheriff  and  the  coroner? 

Mr.  GORDON.  Mr.  Chairman:  The  page  is  fifty -nine  of  the  Com- 
pilation. 

Mr.  CARSON.  Mr.  Chairman :  The  Committee  of  the  Whole  will 
recall  that  when  we  had  the  section  of  the  report  from  Committee 
No.  1  under  discussion  in  regard  to  the  limitation  of  the  power  of  the 
legislature,  particularly  that  of  section  13,  which  will  be  found  on 
page  21  of  the  Compilation,  the  provision  that  "No  law  shall  extend 
the  term  of  any  public  officer  or  increase  or  diminish  his  salai^  or 
emoluments  after  his  election  or  appointment,"  I  took  occasion  to 
point  out  that  use  had  been  made  of  that  provision  to  sap  the  in- 
dependence of  the  judiciary  by  denying  to  the  legislature  the  right 
to  give  judges  of  the  court  a  living  salary  and  that  therefore  I  sug- 
gested an  amendment  which  I  think  the  Committee  of  the  Whole  h.is 
already  adopted  by  inserting  the  words,  "No  law  shall  extend  the 
time  of  any  public  officer  whose  term  is  fixed  by  statue." 

Then  Judge  Gordon  very  correctly  and  to  me  very  obligingly  called 
my  attention  to  article  XIV  with  regard  to  countv  officers  and  sua;- 
gested  the  fact  that  inasmuch  as  the  terms  of  the  county  officers 
were  omitted  in  this  section  of  article  XTV,  as  fixed  by  the  Consti- 
tution itself,  that  we  might  unintentionally  extend  our  benevolence 
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tc  officers  whom  we  did  not  intend  to  protect.  I  think  the  jjoint  was 
well  taken  by  the  Judge.  "All  county  oflticers  shall  be  paid  by 
salary  only  for  services  performed  tor  the  county,  state  or  any  politi- 
cal subdivision  of  either,  and  all  laws  providing  any  other  form  of 
compensation  for  such  services  are  hereby  declared  to  be  repealed.'' 
Would  it  not  be  wise  right  there  to  kill  the  matter  by  providing  that 
the  salary  of  all  city  and  county  officers  shall  not  be  increased  or 
their  term  extended  by  any  statute?  Then  you  take  that  out  of 
the  dangerous  extension  of  what  should  be  a  proper  position  of  the 
judiciary,  but  which  would  be  with  regard  to  merely  subordinate  of- 
ficers a  highly  improper  provision.  I,  therefore,  would  move  to  amend 
by  the  addition  of  the  words,  "nor  shall  the  salaries  of  such  county 
odcers  be  increased  or  their  terms  extended  after  their  election  or 
appointment." 

Mr.  FISHER.  Mr.  Chairman:  In  the  absence  of  General  Carson, 
section  13,  on  page  25  of  the  Compilation,  to  which  he  refers,  was 
referred  back  to  Committee  No.  1  and  reported  out  so  as  to  meet 
this  thought  and  obv'ate  the  criticism  of/ered  by  Judge  Gordon. 

Mr.  CAESON.  Mr.  Chairman:  If  that  has  been  done  I  am  per- 
fectly satisfied. 

Mr.  FISHER.  Mr.  Chairman:  When  it  came  before  the  Commit- 
tee of  the  Whole,  we  found  we  had  failed  to  meet  the  situation  and 
the  section  was  then  referred  back  and  is  now  in  the  hands  of  Com- 
mitte  No.  1. 

Mr.  ALTER.  Mr.  Chairman:  The  purpose  is  to  amend  it  so  as 
to  exempt  judges  from  having  their  salaries  diminished.  Now  then, 
the  objection,  if  General  Carson  will  permit  me  to  say,  to  his  pres- 
ent amendment  is  still  open,  for  it  would  allow  the  salaries  of  per- 
sons elected  to  state  offices  whose  terms  ai'e  fixed  by  the  Constitu- 
tion to  become  the  subject  of  increase  or  decrease,  the  Secretary  of 
Internal  Affairs,  and  so  forth.  I  feel  that  the  whole  question  can 
be  met  best  by  the  omission  of  this  section  13  which  is  now  in  the 
hands  of  Committee  No.  1. 

Mr.  CARSON.  Mr.  Chairman :  Very  good.  My  purpose  is  not  to 
extend  any  advantages  to  any  officers  whose  terms  being  exceedingly 
short  are  not  the  victims  of  a  change  in  the  value  of  money ;  but 
with  regard  to  judges,  whose  terms  are  long,  whose  terms  are  fix(  <l 
by  the  Constitution  itself,  and  whose  usefulness  to  the  public  is 
increased  by  their  experience  in  office,  so  that  the  older  the  judge 
becomes,  because  judicial  wisdom  ripens  very  slowly,  the  l)etter  equip- 
ped he  is  to  stay  there.  The  longer  the  judges  are  in  service  the  bet- 
ter equipped  they  are  to  stay  there.  If  it  had  not  been  for  the  de- 
cision which  was  secured  confirming  the  constitutionality  of  the  act 
of  1903,  the  judges  today,  in  face  of  the  war  prices  would  be  living 
on  the  salaries  of  1873,  the  bench  would  have  been  swept  absolutely. 
The  judges  could  not  stay  there,  but  we  would  have  incompetents 
there,  eking  out  a  miserable  salary.  Now  then,  it  is  to  guard  agaim^t 
a  repetition  of  such  a  crisis,  and  it  was  a  very  urgent  one,  that  1 
am  trying  to. provide  against.  In  regard  to  the  county  officers,  their 
terms  being  short,  I  repeat  it  is  a  very  proper  provision  that  theii' 
salaries  should  not  be  increased  or  diminished  during  their  incum- 
bency in  office,  and  if  the  committee  has  fixed  that  safely,  I  am  pe-- 
fectly  willing  to  vote  for  the  proposition  as  it  now  is.  I  withdraw  my 
motion  to  amend. 
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The  CHAIRMAN.  The  Chair  called  the  attention  of  the  Com- 
mission, I  think  it  was  last  week,  to  the  situation  that  will  exist  in 
the  revenues  of  the  state  if  such  an  amendment  is  adopted,  and  the 
l>eril  that  the  state  will  be  in,  and  the  immense  additional  costs  that 
the  state  must  be  subjected  to,  because  if  it  has  no  means  of  creatiujj; 
some  other  medium  for  collecting  its  revenues,  which  are  now  being 
collected  by  county  officers,  who  receive  a  fee  for  it,  the  increase*! 
cost  to  the  state  will  be  very  great.  For  instance,  I  would  say,  I  do 
not  know  just  what  the  expense  will  be  on  the  collection  of  the 
inheritance  tax,  how  much  it  will  be  increased,  but  very  greatly. 
At  present  the  inheritance  taxes  are  collected  by  the  registers  of 
'\\'ills  of  tlie  different  counties,  for  wliich  tliey  receive  a  small  com- 
mission on  tlie  amount  that  they  collect.  Th's  amendment  would 
repeal  the  act  of  1919,  providing  for  the  collection  of  tlie  taxes,  and 
providing  for  the  payment  of  fees  to  county  oflticers  for  services  per- 
formed for  the  state,  and  is,  therefore,  a  very  important  matter  for 
consideration. 

Mr.  ALTER.  Mr.  Chairman:  I  would  like  to  offer  an  amend- 
ment by  inserting  at  the  end  of  the  third  line,  as  the  section  appears 
upon  the  calendar,  "except  for  the  collection  of  state  revenues." 

Mr.  Mccormick.  Mr.  chairman:  What  objection  could  there  be 
to  have  the  state  pay  salaries-  to  those  individuals  of  the  same 
amount  as  they  noAv  collect  through  a  fee  system? 

The  CHAIRMAN.  It  would  be  very  difficult  to  work  out  a  scale 
of  salaries,  particularly  when  you  come  to  the  inhei'itance  tax. 

Mr.  CARSON.  Mr.  Chairnian:  Having  been  absent  last  week, 
1  have  not  had  the  benefit  of  listening  to  debate  on  this  particular 
.subject,  if  there  was  debate.  If  this  amendment  is  aimed  at  abolisli- 
ing  what  we  call  the  fee  system  in  our  counties,  I  certainly  am  in 
favor  of  destroying  that  fee  system.  Why  a  state  officer  collecting 
C(dlateral  inheritance  taxes  should  receive  for  his  services  a  percent- 
age of  the  amount  collected,  passes  my  comprehension.  The  service  is 
the  easiest  to  perform.  Not  a  single  auditing  judge  of  our  orphans' 
court  will  pass  an  account  of  an  executor  without  the  production 
of  a  receipt  for  the  collateral  inheritance  tax.  duly  countersigned  by 
the  Auditor  General. 

The  CHAIRMAN.  The  gentleman  forgets  that  there  is  a  part  of 
the  state  west  of  Overbrook,  where  we  do  not  have  courts  of  that  kind. 

Mr.  CARSON.  Mr.  Chairman:  That  I  under.stand.  That  may  be, 
but  if  there  is  anything  that  is  a  primary  duty  resting  on  an  executor, 
it  is  to  pay  the  collateral  inheritance  tax.  The  auditing  judge  or  the 
auditor  of  his  account  demands  first  a  receipt.  It  is  tlie  very  first 
thing  that  the  executor  pays.  He  pays  it  even  before  paying  the 
undertaker,  because  prompt  payment  entitles  him  to  a  discount  on 
the  tax  paid.  One  hundred  thousand  dollars  in  the  countv  of  Phila- 
delphia alone  for  a  service  which  automatically  performs  itself,  and 
i.«  taken  care  of  by  the  auditing  judge,  is,  I  think,  not  only  highly 
improper  but  a  very  censurable  misapplicatior,  of  the  funds  of  the 
state.  There  is  no  service  performed  by  any  collecting  agent.  The 
suggestion  of  the  gentleman  from  Dauphin,  Mr.  McCormick,  is  a 
good  one.  If  a  distinct  service  is  rendered  by  a  county  officer  for  the 
state  of  Pennsylvania,  let  his  salary  be  fixed.  If  the  register  probates 
wills  in  Philadelphia  county  for  the  sum  of  ten  thousand  dollars  a 
year,  why  cannot  lie  readily  perform  the  service  for  the  state  of  Penn- 
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yylvania  ?  He  does  not  go  out  of  his  office.  The  money  is  thrust  into 
his  hands.  All  he  has  to  do  is  to  hold  out  his  hand  for  it,  because  the 
money  is  thrust  into  it.  The  state  might  pay  him  for  that  service,  a 
liberal  sum,  perhaps  ten  thousand  dollars.  That  would  be  twenty 
thousand  dollars  for  all  services ;  but  to  leave  a  situation  open  to  a 
compensation  beyond  all  reason,  probably  amounting  to  one  hundred 
thousand  dollars  in  fees,  not  to  correct  a  situation  such  as  this,  seems 
to  me  loss  of  an  opportunity  to  correct  an  evil  which  for  years  has 
been  a  crying  scandal  in  our  state. 

Mr.  FISHER.  Mr.  Chairman:  It  seems  this  provision  is  for  the 
benefit  of  the  smaller  counties  and  not  for  the  larger  counties  like 
Philadelphia.  Now,  the  matter  of  collecting  these  taxes,  to  which 
General  Carson  referred,  is  not  quite  as  simple  as  he  seems  to  have 
in  mind.  Up  around  my  section  there  is  no  one  that  is  going  to 
thrust  his  money  into  the  hands  of  the  tax  collectors.  It  is  neces- 
sary that  we  have  appraisers,  and  it  is  the  duty  of  the  recorder  and 
tlie  register  of  wills  to  see  that  those  appraisers  are  appointed,  and  it 
is  their  responsibility  to  select  the  proper  men  who  will  act  conscient- 
iously and  see  that  the  state  gets  the  proper  valuation. 

Mr.  CARSON.  Mr.  Chairman:  Then  let  them  be  paid  a  salary, 
but  abolish  the  fee  or  the  percentage. 

Mr.  FISHER.  Mr.  Chairman:  Under  the  old  license  system,  of 
which,  of  course,  the  state  has  been  relieved,  it  was  the  duty  of  the 
treasurer  of  the  county  to  collect  the  fee  and  handle  the  funds  and 
remit,  and  all  that  sort  of  thing.  There  is  considerable  responsibility 
in  getting  the  returns,  in  taking  charge  of  them,  and  in  giving  bond 
for  them,  and  it  is  not  a  service  which  the  state  ought  to  ask  of  an 
individual  gratis.  Now,  in  the  smaller  counties  the  fee  sj'stem  was 
in  vogue.  I  am  just  as  much  opposed  as  General  Carson  to  the  evil 
of  the  fee  system,  and  during  my  service  here  I  earned  somewhat  of  a 
reputation  by  the  introduction  of  bills  for  the  abolition  of  fees  and 
for  the  payments  of  salaries  to  state  and  county  officers.  But  there 
is  a  practical  difficulty  in  some  counties.  Take  a  county  like  Camer- 
on, and  other  smaller  counties.  I  do  not  know  about  Pike  county, 
but  some  one  here  can  inform  us ;  there  are  smaller  counties  in  the 
state  where  the  amount  of  labor  to  be  performed  by  officers  is  very 
small  and  they  devote  only  a  part  of  their  time  to  it — the  treasurer 
for  insance,  tlie  sheriff  and  the  coroner.  Now,  if  you  abolish  the  fee 
system  you  open  up  the  way  to  a  more  extravagant  remuneration  than 
exists  today.  You  will  find  considerable  opposition  on  the  part  of 
the  taxpayers  in  such  localities  as  that  to  a  flat  salary  provision  in 
the  Constitution.  I  think  it  would  be  wise  for  us  perhaps  to  classify 
the  county  on  the  basis  of  a  smaller  population  than  the  present  pro- 
vision of  the  Constitution  and  leave  the  provision  stand.  Perhaps  the 
difficulty  that  General  Carson  has  in  mind  could  tlien  be  worked 
out.  With  this  in  view,  I  move  you  that  we  amend  the  report  of  the 
committee  by  substituting  the  original  provision  of  the  Constitution, 
with  the  classification  reduced  to  counties  of  one  hundred  thousand 
inhabitants  instead  of  one  hundred  and  fifty  thousand  inhabitants.  I 
do  that  merely  for  the  purpose  of  raiding  the  question,  if  it  can  be 
worked  out  without  complication.  I  think  we  ought  to  abolish  the 
old  system,  but  I  have  serious  doubts  in  the  smaller  counties. 

Mr.  CARSON;    Mr.  Chairman:    I  second  the  amendment. 
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Ou  the  question, 

Will  the  Committee  agree  to  the  amendment? 

Mr.  GORDON.  Mr.  Chairman:  The  committee  evidently  had  in 
view  in  reporting  this  section  the  total  abolition  of  payment  hx  fees 
for  any  public  service.  Tliat  has  heretofore  been  the  prevailing  idea 
of  the  framers  of  our  present  Constitution,  carried  out  almost  into 
full  effect,  but  not  quite.  With  respect  to  county  officers,  it  was  re- 
quired that  all  fees  sliould  be  paid  into  the  treasury  and  that  the 
officer  should  be  paid  by  salary  only.  But  it  also  required  that  in 
certain  counties  if  the  fees  which  he  collected  were  paid  iirto  the 
county  treasury  and  did  not  amount  to  the  sum  which  he  was  entitled 
to  as  salary,  he  could  not  get  all,  but  only  aT?  much  as  the  fee  amounted 
to.  But  the  fee  system,  whicli  the  report  of  the  committee  aims  at, 
is  an  ancient  one  and  a  fundamental  one  in  all  governments ;  and 
with  much  respect  for  the  Chairman  of  this  body,  the  presiding  of- 
ficer, and  the  gentleman  from  Allegheny,  I  am  obliged  to  say  that  I 
think  any  system  which  regulates  the  collection  of  taxes  by  the  fees 
of  oflficers  is  wrong  and  full  of  danger.  I  do  not  want  to  be  sop- 
homoric,  but  it  is  within  the  reading  of  all  the  studious  members  of 
this  body,  the  great  abuses,  which,  in  France,  especially  under  the 
farmer-general,  brought  about  directly  the  situation  which  shook  the 
world,  the  revolution  of  that  state.  The  sovereign  farmed  out  the  col- 
lection of  taxes  to  favorites.  They  got  fees  in  some  cases,  and  in 
some  cases  they  paid  the  taxes  outright  and  oppression  followed  such 
a  method  of  the  collection  of  taxes.  It  always  will.  Diligence  on 
behalf  of  the  taxing  power  is  well  enough,  but  at  the  same  time  the 
collection  of  public  revenue,  the  collection  of  the  taxes  paid  by  the 
people,  exacted  of  them  by  virtue  of  law,  should  all  go  into  the  treas- 
ury. No  part  of  the  fund  should  be  halted  on  the  way  to  the  treas- 
ury, and  go  into  the  pocket  of  the  collecting  officer.  Today  by  virtue 
of  more  humane  government,  by  virtue  of  the  publicity  which  at- 
tends all  public  officers,  also  the  perfection  of  government  as  a 
science,  there  should  not  be  any  great  oppression ;  yet  the  vice  stands. 
The  vice  stands  if  you  pay  a  public  officer  for  his  services  in  accord- 
ance with  his  diligence  in  collecting  the  taxes. 

Let  me  suggest  what  might  exist  very  well  if  that  were  so.  If  the 
state  paid  him  for  his  diligence  in  collecting  the  taxes,  you  make 
the  taxpayer  a  debtor  against  the  state  for  his  inaction  and  for  the 
noncollection  of  the  taxes,  and  that  is  exactly  what  occurred  in  the 
past  in  France  and  in  Great  Britain  and  in  every  other  state  where 
the  taxes  have  been  farmed  out.  I  am  not  in  favor  of  this  because  of 
that  principle.  I  am  not  in  favor  of  it  also  for  this  further  reason 
that  the  people  do  not  know  what  the  return  to  the  officer  is,  and 
there  is  a  possibility  of  enormous  compensation  for  an  odious  service 
because  excisemen  and  taxcollectors  have  never  been  popular.  I  may 
leave  the  exciseman  out;  if  prohibition  continues  he  will  be  functus 
officio.  In  the  past  the  taxcollectors  and  the  excisemen  have  never 
been  popular.  If  the  men  wlio  collect  tlie  taxes  are  paid  a  definite 
sum  they  are  not  subject  to  this  keen  scrutiny,  and  there  would  not 
have  been  the  enormous  returns  that  some  one  referred  to  if  it  had 
not  been  for  the  diligence  of  some  municipal  officer  in  Philadelphia,  if 
it  would  not  have  been  known  that  a  very  amiable  officer,  the  register 
of  wills  in  that  county,  made  one  hundred  thousand  dollars  a  year, 
very  nearly  that,  for  passing  on  certain  taxes  that  came  into  his  hands 
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from  the  city  of  Philadelphia  to  the  state  treasury.  This  enormous 
sum  was  only  disclosed  because  some  oue  tried  to  enforce  the  Con- 
stitution in  spirit,  and  the  supreme  court  afterwards  said  that  the 
JaAV  must  be  enforced  in  letter  and  not  in  spirit.  ^ 

Mr.  FOX.  Mr.  Chairman :  I  come  from  one  of  the  smaller  counties, 
which,  until  a  very  recent  period,  had  not  reached  the  one  hundred 
thousand  class,  but  I  nevertheless  am  very  heartily  in  favor  of  this 
section.  1  agree  with  my  colleagues  tliat  the  tee  system  is  an  abuse, 
and  I  can  see  no  i*eason  why  the  legislature  in  its  wisdom  when  fixing 
the  salaries  of  the  various  otticials  did  not  take  into  consideration  the 
long-established  practice  of  having  the  i  egister  of  wills  collect  the  col- 
lateral inheritance  tax  and  include  in  his  salary  enough  to  cover  the 
compensation  for  that  service.  I  think  that  was  the  purpose  of  the 
act  which  lixed  the  salary  of  the  register  of  wills  in  Philadelphia,  and 
it  was  to  meet  that  very  abuse  that  the  act  was  passed.  I  regret  that 
my  friend,  Judge  Gordon,  feels  as  he  does  about  the  oi)inion  of  the  su- 
preme court  in  thv^  Sheehan  case.  Unfortunately,  1  wrote  that  opin- 
ion m3'self,  though  1  can  assure  him  it  was  a  very  unpleasant  but  an 
11  ua voidable  thing,  not  only  for  myself,  but  also  for  the  other  members 
of  the  court  to  decide  as  they  did.  i  think  if  any  one  thing  was 
needed  to  persuade  me  that  we  had  a  vicious  fee  system,  it  was  the 
study  which  I  gave  to  the  question  in  that  case,  i  hope,  therefore, 
that  this  report  of  the  committee  will  be  adopted.  The  argument  that 
the  register  of  wills  in  a  particular  county  or  in  the  counties  of  the 
state  require  the  spur  of  additional  compensation,  does  not  aj^peal 
to  me.  A  man  who  is  sworn  to  perform  ]iis  duty  ought  to  perform 
it  whether  he  is  paid  in  salary  or  in  fees.  The  collection  of  the  col- 
lateral inheritance  tax  is,  in  the  first  instance,  imposed  upon  the 
Auditor  General.  He  n^ed  to  be  paid  fees,  but  I  think  since  he  has 
been  paid  a  salary  he  is  even  more  active  in  the  collection  of  in- 
heritance tax.  He  supervises  the  work  of  the  register  of  wills  in 
each  county.  He  not  only  sees  that  tlie  register  of  wills  performs 
his  duty,  but  he  has  a  young  lawyer  who  looks  after  it.  He  has  gone 
over  the  records  in  many  estates  where  the  tax  for  one  reason  or 
another,  has  not  been  paid ;  and  no  doubt  the  report  of  the  Auditor 
General  will  show  that  large  sums  have  been  collected  in  the  very 
recent  past.    I  hope,  therefore,  that  the  report  will  prevail. 

The  CHAIRMAN.  The  (  hair  wishes  to  be  understood  as  believing 
the  fee  system  an  anachronism  in  government  as  it  exists  today ;  but 
my  thought,  on  the  second  reading  of  this  amendment,  leads  me  to  be- 
lieve that  under  it  a  provision  can  be  worked  out  by  which  the'  state 
will  compensate  the  county  officers  performing  services  for  the  state. 

Mr,  FISHER.  Mr.  Chairman:  1  offered  the  motion  for  the  pur- 
pose of  developing  the  sentiment  of  the  Commission,  and  particularly 
the  reasons  which  inspired  the  committee  to  report  it  out,  rather  than 
because  I  believed  in  the  fee  system.  The  fact  is  [  am  a  suppoi*ter 
of  the  abolition  of  the  fee  system,  and  therefore  I  ask  to  withdraw  the 
motion. 

Mr.  CARSON.   Mr.  Cliairman:  I  withdraw  my  second. 

The  CHAIRMAN.  The  amendment  by  the  gentleman  from  In- 
diana is  withdrawn. 

Mr.  ENGLISH.  Mr.  Chairman:  We  now  come,  as  I  understand  it, 
to  the  consideration  of  the  report  of  the  committee.  May  I  call  the 
attention  to  what  might  later  on,  if  this  section  should  be  adopted. 
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and  find  its  way  into  the  Constitution,  of  something  in  the  nature  of 
a  difliculty  in  construction.  The  language  in  tlie  report  is,  "All 
county  officers  shall  be  paid  by  salary  only  for  services  performed 
for  the  county,  state  or  any  political  subdivision  of  either."  As  I 
understand  it,  any  county  officer,  and  I  have  particularly  in  mind 
the  recorder  of  deeds  and  register  of  wills,  performs  two  distinct  types 
of  service.  There  are  statutes  which,  for  instance,  require  that  the 
register  of  wills  and  the  recorder  of  deeds  keep  records  of  mortgages 
for  the  use  and  benefit  of  the  county  commissioners,  in  order  that  the 
county  commissioners  in  collecting  the  taxes  on  money  at  interest  may 
have  a  very  definite  record  of  money  that  is  at  interest  as  shown  by 
the  mortgage  record  in  the  office  of  the  i*ecorder  of  deeds.  Tliat,  I 
take  it,  is  a  service  performed  for  the  county.  The  recorder  of  deeds 
is  paid  for  that  service  out  of  the  county  treasury,  if  I  understand 
the  practice  correctly.  In  the  same  way,  the  same  official  performs 
certain  services  for  the  municipalitj'.  Let  us  say  that  they  are  of 
the  third  class  that  happen  to  be  within  his  jurisdiction  ;  and  undoubt- 
edly there  are  distinct  services  to  be  performed  for  the  commonwealth 
itself.  But  the  principal  source  of  revenue  of  that  particular  office 
comes,  it  seems  to  me,  from  the  services  performed  for  the  individuals 
who  take  advantage  of  the  machinery  provided  by  the  state  for  the 
recording  of  their  instruments  of  title.  The  question  that  I  have  in 
mind  is  simply  this:  Is  the  language  of  the  section  broad  enough  to 
comprehend  the  services  performed  for  the  individuals  who  have 
occasion  to  avail  themselves  of  the  facilities  of  the  office  of  the  re- 
corder of  deeds  ?  Are  the  services  performed  by  the  recorder  for  such 
individual  services  performed  for  the  county?  It  seems  to  me  that 
they  are  not,  and  that  in  order  to  express  the  true  meaning  of  the 
section  the  words  "only  for  services  performed  for  the  county,  state 
or  political  subdivisions  or  either,"  should  be  stricken  out,  and  some- 
thing like  this  substituted :  "For  the  discharge  of  their  legal  duties," 
so  that  the  section  would  read  "All  county  officers  shall  be  paid  by 
salary  for  the  discharge  of  their  legal  duties,  and  all  laws  providing 
any  other  form  of  compensation  for  such  services  are  hereby  declared 
to  be  repealed."  I  am  heartily  in  sympathy  with  the  general  propo- 
sition. 

Mr.  CARSON.  Mr.  Chairman:  How  are  they  to  be  paid?  By 
warrant  on  the  state  treasury  or  by  draft  on  the  county  treasurer  ? 

Mr.  ENGLISH.  Mr.  Chairman:  In  answer  to  the  question  of  the 
gentleman  from  Philadelphia,  it  seems  to  me  that  this  is  a  matter 
that  might  be  appropriately  taken  care  of  by  general  legislation,  in 
view  of  this  other  section  of  the  Constitution,  or  the  section  which 
might  very  well  be  adopted,  or  by  the  provision  of  the  general  law, 
which  undoubtedly  would  be  adopted  requiring  that  their  fees  be 
paid  into  the  county  treasury.  In  the  case  of  county  officers  for 
services  that  are  rendered  to  the  people  of  a  particular  community, 
for  instance,  the  register  of  wills  for  Erie  count}^  receives  fees  for 
recording  instruments  of  the  character  as  now  provided.  It  will  be 
perfectly  right  and  proper  and  entirely  logical  that  these  fees  should 
be  paid  into  the  county  treasui-j'  and  that  he  be  paid  his  salary  out 
of  the  treasury  of  Erie  county.  It  seems  to  me  this  is  a  matter  that 
could  easily  be  taken  care  of  by  general  legislation.  I  hope  that  this 
Commission  will  do  something  to  abolisli  the  fee  system  so  far  as 
county  and  municipal  officers  generally  are  concerned.   I  do  not  care 
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to  admit  that  the  county  from  which  I  come  is  one  of  the  smaller 
counties  of  the  state,  because  we  are  rapidly  ai)proaching  the  one 
hiindred  and  fifty  thousand  mark ;  but  up  to  the  present  time  we 
have  seen  a  great  deal  of  the  practical  workings  of  the  fee  system. 
There  are  ofticers  in  our  county  and  in  other  counties  in  our  neigh- 
borhood who  receive  more  for  the'  performance  of  purely  ministerial 
functions  that  are  ordinarily  taken  care  of  by  stenographers  and 
deputies  than  is  paid  to  the  Governor  of  Pennsylvania  or  to  the 
judges  of  any  of  our  courts.  It  seems  to  me,  however,  there  need  be 
no  practical  difficulties  to  the  working  out  of  a  just  and  equitable 
salary  system.  The  salaries  are  paid  to  our  judges  in  the  counties, 
our  county  commissioners  are  paid  salaries,  and  all  of  our  county 
officers  generally  with  the  exception  of  four  or  five  conspicuous 
exceptions  wliere  the  officials  receive  compensation  by  way  of  fees 
that«are  greatly  out  of  proportion,  either  to  the  value  of  the  services 
rendered  or  to  the  quality  of  intelligence  that  is  required  to  render 
the  service.  It  seems  to  me,  therefore,  if  I  am  right  in  my  criticism 
of  the  language  of  the  section,  that  it  ought  to  be  amended  so  as  to 
put  beyond  question  the  proposition  that  fees  received  by  county 
officials  shall  not  be  considered  a  part  of  their  compensation  in 
addition  to  their  salaries,  and  with  that  exception  probably  the  sec- 
tion should  certainly  be  adopted. 

Mr.  GOKDON.  Mr.  Chairman:  I  suggest  to  the  Committee  that 
we  add  after  the  word  "either"  after  the  third  line,  the  words  "or 
any  other  official  service." 

The  CHAIRMAN.  May  the  Chair  offer  a  suggestion?  Mr.  Eng- 
lish is  correct.  In  the  country  districts  the  question  is  whether  or 
not  the  officers  serving  under  the  provision,  as  it  is  written,  would 
have  to  be  paid  salaries  by  the  cities  or  municipalities  in  which  the 
services  were  rendered.  We  are  talking  about  the  compensation  of 
county  officers,  and  it  seems  to  me  that  out  of  the  situation,  as  it 
now  exists,  the  provision  as  it  now  is,  is  a  clear  expression  of  the 
intent  which  is  desired  to  be  worked  out.  "The  compensation  of 
county  officers  shall  be  regulated  by  law,"  section  5  of  article  XIV, 
page  60  of  the  Compilation,  "and  all  county  officers  who  are  or  may 
be  salaried  shall  pay  all  fees  which  they  may  be  authorized  to  receive 
into  the  treasury  of  the  county  or  state,  as  may  be  directed  by  law." 
What  we  are  speaking  of  is  the  compensation  of  county  officers. 

Mr.  FOX.  Mr.  (  luiirman:  I  am  afraid  that  will  not  cover  the 
difficulty.  I  think  we  ought  to  have  some  language  as  we  have  here, 
that  is  to  include  the  services  performed  for  the  county,  state  or  any 
political  subdivision. 

The  CHAIRMAN.  May  the  Chair  suggest  something  at  this  time? 
The  hour  of  recess  has  arrived,  and  by  the  time  we  reconvene  some- 
body will  doubtless  have  thought  out  a  proposition,  just  exactly 
what  we  need  to  express  the  idea. 

Mr.  ENGLISH.  Mr.  Chairman:  May  1  offer  this  amendment  in 
place  of  the  suggestion  I  have  just  made?  That  the  section  be 
amended  so  as  to  read  as  follows:  "All  county  officers  shall  be  paid 
only  by  salary  for  services  performed  for  tlie  county,  state  or  any 
political  subdivision  of  either,  or  for  any  other  official  service;  and 
all  la^\•s  providing  ar.y  other  form  of  compensation  are  hereby  de- 
clared to  be  repealed." 

Mr.  GORDON.   Mr,  Chairman :  I  second  the  amendment. 
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On  the  question, 

Will  the  Committee  agree  to  the  amendment? 

Ml".  OAESON.  Mr.  Chairman:  Is  it  not  unusual  to  repeal  acts 
of  assembly  by  constitutional  provision?  Do  you  really  mean  the 
word  "repeal''  there? 

Mr.  GORDON.   Mr.  Chairman:  You  will  find  other  inst^iices. 

Mr.  CARSON.  Mr.  Chairman:  It  does  seem  novel  to  me  to  repeal 
acts  of  assembly  by  constitutional  provision. 

RECESS. 

Mr.  FISHER.   Mr.  Chairman:  I  move  that  the  Committee  do  now 
take  a  recess  until  2.30  o'clock  P.  M. 
Mr.  GORDON.   Mr.  Chairman :  I  second  the  motion. 
The  motion  was  agreed  to. 

Whereupon,  at  1.05  o'clock  P.  M.,  the  Committee  of  the  Whole 
took  a  recess  until  2.30  o'clock  P.  M. 

AFTER  RECESS. 

The  Committee  of  the  Whole  reconvened  at  2.30  o'clock  P.  M. 

The  Chairman,  William  1.  Schatter,  in  the  Chair. 

The  CHAIRMAN.  We  will  resume  consideration  of  the  amendment 
to  the  report  of  the  committee  on  section  5  of  article  XIV. 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  amendment? 

Mr.  ENGLISH.  Mr.  Chairman:  With  the  consent  of  the  gentle- 
man who  seconded  the  amendment,  I  would  ask  leave  to  withdraw  it. 

Mr.  GORDON.    Mr.  Chairman:  I  withdraw  my  second. 

The  CHAIRMAN.    The  amendment  is  withdrawn. 

ARTICLE  XIV,  SECTION  5. 

-  Mr.  ENGLISH.  Mr.  Chairman:  I  now  move  that  the  report  of  the 
committee  be  amended  by  substituting  for  the  report  the  following: 

"The  compensation  of  county  officers  shall  be  regulated  by  law  and 
all  fees  which  county  officers  may  be  authorized  to  receive  shall  be 
paid  into  the  treasury  of  the  county  or  state  as  may  be  directed  by 
law.  All  count}^  officers  shall  be  paid  only  by  salary  for  services  per- 
formed for  the  countj',  state  or  any  political  subdivision  of  either, 
or  for  any  other  official  service ;  and  all  laws  providing  am^  other 
form  of  compensation  are  declared  to  be  repealed." 

Mr.  FOX.   Mr.  Chairman:  I  second  the  amendment. 

On  the  question, 

Will  the  Committee  agree  to  the  amendment? 

Mr.  THORPE.  Mr.  Chairman:  The  word  "repeal"  which  occurs  in 
the  amendment  and  also  occiirs  in  the  original  is  objectionable  to 
put  into  an  organic  law,  and  I  submit  that  a  better  word  be  selected 
than  that. 

Mr.  ENGLISH.  Mr.  Chairman:  Of  course,  I  merely  adopted  the 
language  of  the  committee  in  suggesting  this  amendment,  and  if  the 
gentleman  can  add  to  his  criticism  an  apt  word  I  will  be  very  glad 
to  adopt  it  in  this  amendment. 

Mr.  THORPE.  Mr.  Chairman:  I  would  ask  for  information.  Would 
not  the  repeal  be  effective  by  the  organic  act  itself  without  mention- 
ing the  word  "repeal?" 

16  .  , 


242 


PROCEEDINGS  OF  THE  COMMISSION 


[Jan.  13 


The  CHAIRMAN.    11  would  seem      to  the  Chair. 

Mr.  REED.  Mr.  Chairman:  In  the  Constitution  of  1874  we  And, 
the  Avord  used  is  "avoided,"  "such  acts  now  existing  are  avoided." 
I  do  not  tliink  that  word  any  better. 

Mr.  E]S^GL1^SH.  Mr.  (chairman:  I  understand  that  when  we  get 
all  through  there  will  be  a  committee  very  well  qualified,  no  doubt, 
on  account  of  their  literary  and  legal  achievements,  to  suggest  legal 
and  literary  criticisms  for  all  ol  the  language  used  in  all  of  the 
sections.  We  are  merely  seeking  to  express  the  substance  of  the 
thought  that  ought  to  be  incorporated  into  the  Constitution  in  con- 
nection with  the  various  sections.  So  that  it  seems  to  me  that  hav- 
ing in  mind  what  we  are  about  at  the  present  moment  it  does  not 
make  any  difference  whether  we  use  the  word  "repeal''  or  any  other 
word  that  expresses  the  same  thought. 

The  CHAIRMAN.  This  matter,  it  seems  to  the  Chair,  could  be 
taken  care  of  by  the  committee  on  st\de  when  it  is  created.  If  any 
gentleman  has  a  more  apt  word  than  "repeal"  that  occurs  to  him,  he 
may  offer  the  suggestion  at  any  time. 

On  the  question  recurring,  ■ 

Will  the  Committee  agree  to  the  amendment? 

It  was  agreed  to.  ^ 

On  the  question, 

Will  the  Committee  adopt  the  report  as  amended? 
It  was  adopted. 

RECONSIDERATION  OF  VOTE  ON  SECTION  15  OF 

ARTICLE  III. 

Mr.  FOX,  Mr.  Chairman:  I  move  than  the  vote  by  which  the  re- 
port of  Committee  No.  1  on  section  15  of  article  III  was  adopted 
be  reconsidered. 

Mr.  ALTER.    Mr.  Chairman:  I  second  the  motion. 

The  motion  was  agreed  to.  ; 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report? 

BUDGET. 

Mr.  FOX.  Mr.  Chairman :  May  I  be  indulged  to  suggest  an  amend- 
ment somewhat  along  the  line  of  that  I  suggested  this  morning  with 
respect  to  section  15  of  article  III,  the  budget  section?  I  move  that 
the  section  approved  this  morning  be  amended  as  follows:  "The  final 
adjournment  of  the  general  assembly  shall  not  take  place  until  a 
period  of  ten  days  shall  have  elapsed  after  the  a]spropriation  bill 
shall  have  been  finally  acted  upon  by  both  Houses  of  the  general 
assembly  and  shall  have  been  presented  to  the  Goveimor." 

Mr.  ALTER.   Mr.  Chairman:  I  second  the  amendment. 

On  the  question. 

Will  the  Committee  agree  to  the  amendment? 

The  CHAIRMAN.  May  the  Chair  ask  for  information  as  to 
whether  that  would  compel  the  Governor  to  act  on  appropriation 
bills  within  ten  days? 

Mr.  FOX.  Mr.  Chairman:  No,  I  think  not.  The  tliought  that  I 
had  in  mind  was  this:  The  appropriation  bill  would  be  sent  to  the 
Governor  during  the  session  of  the  legislature  and  he  has  ten  days 


Jan.  13]        CONSTITUTIONAL  AMENDMENT  AND  REVISION 


243 


to  consider  it.  This  Avould  give  him  a  pex'iod  of  ten  days  in  which 
to  consider  the  appropriation  bill.  Of  course,  the  thirty  days  that 
he  has  to  consider  after  the  adjournment  of  the  legislature  is  a  dif- 
ferent proposition. 

The  CHAIRMAN.  May  I  suggest  for  information  that  my  expe- 
rience with  the  consideration  of  the  appropriation  measures  of  the 
]ast  session  of  the  legislature  led  me  lo  the  conclusion  that  the 
Governor  cannot  consi(ier  them  in  ten  days,  if  they  were  to  be  put 
to  him  in  bulk? 

Mr.  McCOKMKUv.  Mr.  Chairman:  May  1  suggest  that  it  is  only 
in  the  event  of  the  budget  sj'stem  being  adopted,  in  which  event  the 
Governor  would  be  much  more  familiar  with  the  appropriations  than 
he  has  been  under  the  old  system? 

The  CHAIRMAN.  I  think  the  gentleman's  thought  is  well  stated, 
because  if  the  budget  is  presented  to  the  Governor  prior  to  the  ad- 
journment of  the  legislature,  he  must  sign  or  veto  it  within  ten  days. 

Mr.  FOX.  Mr.  Chairman:  The  other  portions  of  this  section  pro- 
vide that  the  appropriation  bills  shall  have  been  finally  acted  upon 
by  both  Houses  of  the  general  assembl3^  So  I  take  it  that  would 
in  effect  give  the  Governor  ten  days  in  which  he  can  consider,  and 
then  if  he  has  any  objection,  they  shall  go  back  to  the  legislature, 
and  the  responsibility  rests  with  the  legislature  rather  than  with 
the  Governor. 

The  CHAIRMAN.  May  I  ask  another  question  for  information? 
Does  that  apply  just  to  the  budget  or  to  other  appropriation  bills? 

Mr.  FOX.  Mr.  Chairman:  Just  to  the  budget.  It  is  an  amend- 
ment to  this  section. 

Mr.  FISHER.  Mr.  Chairman:  1  am  still  not  quite  clear,  perhaps 
I  am  somewhat  slow  of  comprehension,  that  the  wording  as  sub- 
mitted by  Judge  Fox  does  not  include  other  appropriation  bills.  It 
seems  to  me  that  it  is  not  limited  to  the  budget  bill. 

Mr.  FOX.  Mr.  Chairman:  That  is  the  purpose  I  have  in  mind. 
The  preceding  part  section  is:  "Tlie  general  assembly  shall  have 
power  to  increase,  decrease,  strike  out  or  otlierwise  alter  any  item  in 
the  appropriation  bill,  or  add  new  items  tliereto.  Until  the  appro- 
priation bill  shall  have  been  finally  acted  upon  by  both  Houses  of  the 
general  assembly,  neither  House  shall  consider  any  appropriation 
measures,  unless  the  same  shall  be  solely  for  the  immediate  needs  of 
the  general  assembly,  or  shall  have  lieen  submitted  to  the  general 
assemblj'  by  the  Governor  with  the  request  that  it  be  acted  upon  in 
advance  of  the  appropriation  bill."  "The  final  adjournment  of  the 
general  assembly  shall  not  take  place  until  a  period  of  ten  days 
shall  have  elapsed  after  the  appropriation  bill" — I  am  using  the 
exact  language— "shall  have  been  finally  acted  upon  by  both  Houses 
of  the  general  assembly  and  shall  have  been  presented  to  the  Gov- 
ernor." 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  amendment? 

It  was  agreed  to. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report  as  amended? 

Mr.  McCORMICK.  Mr.  Chairman:  May  I  offer  a  further  amend- 
ment, to  insert  at  the  end  of  the  section  preceding  the  one  just 
adopted,  the  end  of  the  clause  as  reported  hj  the  committee,  the 
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following:  "nor  shall  the  general  assembly  after  the  introduction  of 
the  appropriation  bill  and  until  its  final  passage,  pass  finally  any 
other  measure  unless  by  a  two-thirds  vote  of  the  House  such  meas- 
ure is  declared  to  be  an  emergency  measure."  The  object  of  that  is 
to  attempt  to  correct  the  system  which  has  existed  in  the  past  of 
holding  the  appropriation  bill  until  the  end  of  the  session,  and  which 
could  be  used  as  a  whip  over  other  legislation. 

Mr.  PINCHOT.    Mr.  Chairman:  1  second  the  amendment. 

On  the  question. 

Will  the  Committee  agree  to  the  amendment? 

The  CHAIKMAN.  Is  the  gentleman  from  Dauphin  speaking  about 
the  general  appropriation  bill  or  the  budget  bill? 

Mr.  McCORMlCK.  Mr.  Chairman:  Only  the  budget  bill,  the  bill 
presented  by  the  Governor,  that  that  should  be  considered  and  pushed 
to  a  conclusion  by  the  legislature. 

The  CHAIKMAN.    Before  any  other  measure? 

Mr.  McCOEMICK.  Before  any  other  legislation  is  passed,  unless 
it  is  an  emergency  measure,  and  then  by  a  vote  of  two-thirds  of  the 
members  of  the  legislature  such  a  measure  can  be  passed  prior  to  t]\e 
passage  of  the  general  budget  ajipropriation  bill. 

The  CHAIRMAN.  The  experience  of  the  Chair  with  the  last  gen- 
eral appropriation  bill,  and  I  take  it  that  it  may  be  so  with  the 
budget  bill,  was  that  after  its  introduction  there  were  a  number  of 
matters  that  arose  that  had  to  be  incorporated  in  it,  but  it  had  to  be 
held  in  abeyance  in  the  legislature  until  those  matters  could  be  gotten 
in.  1  am  just  suggesting  to  the  gentleman  whether  all  legislation 
ought  to  be  held  up  in  the  light  of  Judge  Fox's  amendment,  which 
would  require  that  the  budget  bill  should  be  disposed  of  by  the 
Governor,  and  that  the  legislature  should  be  in  session  to  hear  his 
approval  or  disapproval;  that  is  what  I  understand  to  be  the  effect 
of  Judge  Fox's  amendment.  That  is,  that  the  budget  bill  would  go 
back  to  the  legislature  either  approved  or  disapproved  while  the 
legislature  was  still  in  session. 

Mr.  McCORMiCK.  Mr.  Chairman:  The  trend  of  Judge  Fox',? 
amendment  is  that  when  the  Governor  gets  the  appropriation  bill 
he  sees  that  it  so  far  exceeds  the  revenue,  which  has  been  the  case 
in  every  session  for  a  number  of  years,  and  he  sends  it  back  to  the 
legislature  and  says,  "Keep  within  your  revenues,"  instead  of  taking 
tliat  responsibility,  himself,  and  I  therefore  voted  for  Judge  Fox's 
amendment  on  that  ground.  There  still  exists  a  verj-  serious  situa- 
tion whereby  we  hold  all  the  appropriations  to  all  the  various  insti- 
tutions until  the  last  day  of  the  session,  so  that  no  member  of  the 
House  or  Senate  has  any  knowledge  as  to  whether  or  not  his  bill  is 
tlirough;  there  is  very  little  independence  of  thought  or  action  under 
these  conditions.  It  is  to  obviate  that  fear  on  the  part  of  a  legisla- 
tor that  I  make  this  amendment. 

The  CHAIRMAN.  The  Chair  had  some  experience  in  the  last 
session  of  the  legislature.  It  is  not  alone  concerning  the  appropria- 
tion bill  that  there  is  danger  in  the  last  part  of  the  session.  The 
calendar  gets  so  cluttered  with  general  legislation  that  there  is  no 
opportunity  to  consider  or  debate  on  anything. 

it  is  some  sort  of  an  endless  chain  of  getting  measures  through.  I 
think  Mr.  McCormick  might  give  some  thought  to  the  proposition  as 
to  whether  such  an  amendment  would  not  tie  up  the  calendar  and 
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make  the  whole  mass  of  legislation  swing  into  the  legislature  in  the 
last  few  days,  which  is  very  bad  legislative  practice.  I  cannot  fully 
grasp  what  Mr.  McCormick  has  in  mind. 

Mr.  McCORMICK.  Mr.  Chairman:  As  a  practical  matter,  I  think 
that  that  statement  would  show  the  need  of  getting  the  general  ap- . 
propriation  bill  out  of  the  way.  I  think  that  is  true  as  you  stated  it. 
There  is  a  tremendous  confusion,  a  great  trading,  a  great  pulling 
here  and  there  and  log-rolling,  there  is  tremendous  confusion ;  and 
there  is  no  businesslike  or  systematic  discussion  of  this  budget  bill. 
All  I  want  to  do  is  to  get  it  out  of  the  way  in  a  business-like  manu'ir 
in  the  first  part  of  the  session.  No  one  is  satisfied.  In  this  way  we 
get  the  budget  or  appropriation  bill  before  the  legislature  early 
in  the  session  and  the  people  back  home  know  exactly  what  they  are 
going  to  get. 

Mr.  FISHER.  Mr.  Chairman:  May  I  ask  Mr.  McCormick  just 
what  he  considers  an  emergency  measure?  I  would  like  to  be  en- 
lightened and  known  just  exactly  what  it  means. 

Mr.  McCORMICK.  Mr.  Chairman:  I  can  think  of  the  Johnstown 
Hood,  I  can  think  of  a  possible  invasion,  a  call  to  arms,  and  questions 
"of  that  character  that  demand  an  appropriation;  a  great  state  neces- 
sity, a  great  public  necessity ;  but  I  cannot  so  regard  a  bridge  across 
Si;me  river  or  some  appropriation  of  that  kind.  I  would  not  call  that 
a  measure;  if  there  is  a  better  word,  I  am  not  particular  about  the 
word,  I  accept  any  amendment  of  that  kind;  but  it  is  the  principle 
I  want  to  have  adopted.  I  think  it  is  quite  worth  while.  I  think  ir 
is  giving  a  clearer  expression  to  the  people  of  the  commonwealth  if 
such  a  thing  can  be  accomplished. 

Mr.  GORDON.  Mr.  Chairman:  There  are  practical  legislators 
here  who  can  speak  more  accurately  than  I  on  this  subject,  but  1 
cannot  see  the  utility  or  any  advantage  whatever  in  the  amendment 
proposed  by  the  gentleman  from  Dauphin.  The  appropriations  made 
by  the  legislature  are  for  two  years  and  cover  the  period  the  legisla- 
ture is  not  in  session.  There  is  no  exigency  or  emergency  requiring 
expedition  in  the  passing  of  the  appropriation  bill,  no  special  emer- 
gency. If  I  gather  the  thought  of  the  gentleman  from  Dauphin,  it 
is  that  other  legislation  might  be  used  to  trade  with  in  the  passage  of 
the  items  of  the  appropriation  bill,  and  therefore  would  hamstring  the 
legislature  on  all  legislation  until  they  had  adopted  the  general  ap- 
propriation bill.  That  is  tutelage,  which  I  do  not  think  is  desirable, 
and  I  do  not  think  would  accomplish  any  good  purpose.  The  ex- 
penditure of  money,  millions  of  dollars,  that  would  be  involved  in 
the  appropriation  bill,  touches  the  general  finances  of  the  state,  both 
in  its  receipts  as  well  as  its  expenditures.  This  appi^opriation  bill 
has  usually  been  retained  until  the  end  of  the  session,  not  from  any 
intention  to  embarrass  the  Governor,  but  perforce  in  order  that  there 
may  be  a  comprehensive  knowledge  of  the  receipts  during  the  coming 
two  fiscal  years,  and  the  appropriations  that  can  be  made  within 
those  receipts.  I  can  see  much  harm  that  would  come  from  a  too 
rapid  or  a  too  expeditious  passage  of  the  appropriation  bill.  All  of 
tiie  departments  must  have  made  their  reports,  they  must  have  been 
submitted  to  the  Governor  and  to  the  legislature  before  the  con- 
sideration, the  intelligent  consideration  of  the  appropriation  bill. 
I  do  not  know  of  any  reason  why  a  law  amending  the  intestate  laAvs 
of  the  commonwealth  or  any  other  law  touching  on  any  of  the  various 
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subjects  which  might  be  brought  under  the  legislative  purview  coul-l 
not  go  on  and  be  passed  and  the  legislative  appropriation  bill  wait 
until  it  conies  I'or  final  disposition.  It  must  be  disposed  of  ten  days 
before  the  final  adjournment.  If  the  Governor  does  not  approve  ami 
sends  it  back  to  the  legislature,  they  can  correct  their  errors  and 
amend  the  bill.  I  am  inclined  to  think  that  the  amendment  of  the 
gentleman  from  Dauphin  will  be  destructive  and  in  no  sense  bene- 
Ijcial.  I  submit  it  to  the  practiced  legislator  sitting  on  my  right, 
not  the  gentleman  from  Pike,  but  the  gentleman  from  Allegheny. 

The  CHAIKMAN.  For  information,  the  Chair  would  state  that 
frequently  there  was  in  the  last  session  of  the  legislature  the  creation 
of  offices  which  had  to  be  taken  care  of 'in  the  appropriation  bill.  It 
occurs  to  the  Chair  that  the  whole  sj^stem  of  collecting  the  collateral 
and  direct  inheritance  taxes  Avas  changed,  and  that  the  bill  was 
riot  passed  until  late  in  the  session,  and  the  means  of  putting  them 
i]ito  execution  by  carrjdng  them  in  the  appropriation  bill  had  to  be 
put  into  the  appropriation  bill  after  the  passage  of  that  act,  so  that 
it  may  be  essential  that  the  appropriation  bill  shall  be  held  until  it 
is  seen  what  the  legislature  in  session  at  the  time  is  going  to  do  in_ 
the  way  of  expenditures  and  further  develop  the  revenues  of  the 
state. 

Mr.  ALTER.  Mr.  Chairman:  The  preparation  of  the  general  ai-- 
proiH'iation  bill  including  these  subjects  which  are  now  included  in 
0  general  apj)ropriation  bill  is  a  very  considerable  task,  and  if  it 
should  be  provided  that  in  addition  to  the  matters  n'ow  taken  care  of 
in  that  bill,  other  subjects  contemplated  should  also  be  included  in 
ii,  the  task,  of  course,  would  become  still  greater.  There  are  great 
practical  difficulties,  it  seems  to  me,  in  the  Avay  of  pushing  such  a 
general  appropriation  bill  through  the  legislature  in  advance  of  the 
entire  body  of  legislation  to  be  covered  by  the  session  outside  of  the 
matter  of  the  general  appropriation  bill.  It  has  been  sr.ggested  that 
new  offices  are  created  at  every  session  of  the  legislature.  NeAv  de- 
]>artments  are  created  from  time  to  time,  and  the  proper  provisions 
for  the  expenses  of  such  new  offices,  or  new  departments,  or  new  acti- 
vities of  any  kind,  have  to  be  taken  care  of  in  the  general  appropria- 
tion bill,  the  completion  of  which  must  necessai'ily  await  the  deter- 
mination of  the  legislature,  as  to  what,  if  any,  new  activities  are  to 
be  undertaken  by  the  state,  and  new  departments,  or  new  offices 
created.  In  my  experience,  Mr.  Chairman,  I  have  not  obseiwed  any 
serious  invasion  of  the  right  of  private  judgment  upon  the  part  of 
members  of  the  legislature  growing  out  of  their  participation  or  tlie 
participation  of  their  districts  in  the  appropriations.  I  can  recollect 
of  no  case  where  it  ever  came  to  my  knowledge  that  the  appropria- 
tion sought  by  any  member  for  institutions  in  his  district  w"ere  im- 
paired by  reason  of  his  being  unable  conscientioiisly  to  support  some 
item  of  legislation,  nor  of  any  case  where  it  ever  came  to  my  atten- 
tion, or  any  rumor  ever  came  to  my  attention,  of  appropriations 
songlit  by  any  particular  member  being  increased  as  the  price  of  that 
members  support  of  any  item  of  legislation.  I  think  the  apprehen- 
sion on  that  score  is  not  justified  by  experience  in  so  far  as  I  have 
been  able  to  observe  the  operations  of  the  legislature.  I  know  of  no 
case,  as  I  stated,  where  appropi"iations  sought  by  a  member  have 
been  jeopardized  by  that  member's  conscientious  action,  whether 
favorable  or  unfavorable  to  the  desires  of  those  in  control  of  legis- 
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lation.  If  a  member  of  the  legislature  gets  into  the  habit  of  lectur- 
ing his  colleagues,  or  assumes  superior  virtue,  he  must  take  the  cosi- 
sequence,  and  perhaps  cases  of  that  kind  are  sometimes  attribiited 
to  the  machinations  of  the  supposed  overruling  powers.  I  think  the 
reasons  why  members  become  unable  to  get  anything  done  are  usually 
atti'ibutable  to  the  make-up  of  the  member,  and  not  to  the  syste]Ji 
lender  which  the  legislature  is  operated. 

Mr.  FISHER.  Mr.  Chairman:  Just  one  feature  occurs  to  me  as  a 
practical  result  of  this  amendment,  is  that  the  effect  will  be  to 
estop  any  legislative  action  during  the  pendency  of  the  budget  biij. 
Is  that  not  so  ?  The  budget  bill  must  pass  by  a  two-thirds  majority, 
the  same  as  anj  other  appropriation  bill.  Suppose  a  minority  greater 
tlian  one-third  existed  in  the  legislature  and  Avanted  to  obstruct  all 
legislation.  Yv'hat  would  it  do?  Why  simply  obstruct  the  budget 
bill,  and  everything  else  would  be  held  up.  The  whole  course  of  leg- 
islation is  stopped  right  there.  It  seems  to  me  from  this  practicid 
effect,  we  ought  to  go  very  slow  in  adopting  this  amendment. 

Mr.  STACKPOLE.  Mr.  Chairman:  I  was  just  going  to  suggest 
that  Mr.  Fisher  has  stated  a  very  vital  objection  to  this  pro])Osition. 
1  can  see  how  the  Governor,  out  of  touch  with  the  legislature,  con- 
trolling a  minority  such  as  he  has  suggested,  would  practically  tie  up 
legislation  indefinitely,  and  would  produce  a  situation  that  would 
be  much  more  lamentable  and  much  more  scandalous  than  any  pos- 
sible conception  of  the  present  system. 

Mr.  TYSON.  Mr.  Chairman:  It  seems  to  me  that  the  desirable 
results  aimed  at  by  Mr.  McCormick's  amendment  would  be  accom- 
plished without  the  possible  undesirable  features  of  the  amendment 
as  it  stands,  which  I  understand  provides  that  no  appropriation  biU 
ni.ay  be  considered  until  this  budget  bill  is  out  of  the  way. 

Mr.  McCORMICK.  Mr.  Chairman:  I  just  want  to  say  that  this 
amendment  was  made  upon  the  budget  clause  of  the  amendment  to 
the  Constitution.  We  are  adopting  something  entirely  new;  it  is 
something  that  never  before  existed.  We  never  had  presented  to  the 
legislature  a  comprehensive  businesslike  statement  of  the  state's 
needs.  The  Governor  under  this  amendment  could  send  that  budget ; 
it  is  the  administration  budget  of  the  state,  and  while  it  is  possible 
that  questions  might  come  up  after  that,  he,  under  this  act,  is 
required  to  study  out  the  needs  for  two  years  and  to  submit  them  to 
tbe  legislature  after  consultation  with  the  heads  of  the  departments, 
and  it  is  upon  that  routine  of  administrative  work  that  he  makes 
his  estimates.  It  seems  to  me  that  the  first  thing  to  do  is  to  get  the 
business  of  the  state  out  of  the  way.  It  is  for  that  reason  that  I  do 
not  think  it  will  be  particularly  complicated.  I  do  not  think  the 
budget  should  be  made  subject  to  extraneous  or  outside  matters.  I 
think  the  budget  should  confine  itself  to  administrative  appropria- 
tions, and  it  seems  to  me  those  things  could  be  adopted  within  a  very 
short  period  of  time  after  the  Governor  has  made  his  preliminary 
study  with  the  heads  of  the  departments  and  the  budget  properly 
submitted.  It  is  only  for  that  reason  under  the  present  system  that 
tliese  objections  that  have  been  raised  may  be  pertinent,  as  new  bills 
come  in  up  to  the  very  last  day  of  the  'introduction  of  the  appro- 
priation bills. 
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On  the  question  recurring, 

Will  the  Committee  agree  to  the  amendment? 

It  was  not  agreed  to. 

On  the  question  recurring. 

Will  the  Committee  adopt  the  report  as  amended? 
It  was  adopted. 

AKTICLE  III,  SECTION  17. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  17  of  article  III  of  the  Constitution,  the  supplemental  report 
of  Committee  No.  1  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  17.  Appropriations  for  charitable,  educational  or  benevolent  purpo.ses 
may  be  made  to  a  corporation  or  association  not  under  the  control  of  the  common- 
wealth, but  engaged  in  work  or  service  deemed  by  the  general  assembly  to  be  for 
the  public  good  :  provided,  that  such  work  or  service  conforms  to  such  standards  of 
excellence  as  may  be  "prescribed  by  general  law  or  by  an  executive  agency  established 
by  general  law;  and  provided  further,  that  the  benefits  of  such  work  or  service  are 
in  no  way  dependent  upon  religious  belief  or  denominational  connection  :  and  pro- 
vided further,  that  every  such  apjiropriation  shall  be  made  by  a  vote  of  two-thirds 
of  the  members  elected  to  each  House.  No  such  appropriation  shall  be  made  to 
any  person  or  community;  but  this  pi-ohibition  shall  not  affect  appropriations  for 
pensions  or  rewards  for  military  service  or  for  the  retirement  of  judges  or  of  em- 
ployes of  the  state,  or  a  state  institution  or  of  the  public  school  system. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

APPROPRIATIONS   TO   CHARITABLE   AND  EDUCATIONAL 

INSTITUTIONS. 

Mr.  GORDON.  Mr.  Chairman:  I  sliould  like  to  hear  from  the 
cljairman  of  tliat  committee  as  to  just  wliat  are  the  changes  made  in 
this  report. 

Mr.  ALTER.  Mr.  Chairman:  As  chairman  of  Committee  No.  1, 
fi'om  which  this  report  comes,  it  liad  referred  to  it  the  sections  pre- 
sented to  the  Committee  of  the  Whole  by  the  gentleman  from  Phila- 
delphia. Mr.  Pepper,  and  this  is  the  section  the  committee  reported 
back  without  any  recommendation,  in  order  that  the  section  as  it 
came  from  Mr.  Pepper  might  be  considered  by  the  Committee  of  the 
Whole.  There  i^  nothing,  therefore,  that  the  committee  can  add  to 
the  section  as  it  stands. 

Mr.  GORDON.  Mr.  Chairman:  I  am  opposed  to  the  report  of 
the  committee  on  this  section  as  it  stands  in  its  entirety.  This  sub- 
ject is  full  of  very  combustible  material,  and  I  am  not  at  all  sui'- 
prised  that  it  came  back  from  the  committee  and  was  presented  to 
the  body  without  comment;  but  I  think  that  would  be  a  trite  and 
i  nworthy  treatment  of  so  great  a  subject.  The  report  proposes  to 
take  the  place  of  two  sections  of  the  present  fundamental  law.  F 
will  read  them  on  page  twenty-five  of  the  Compilation. 

"No  appropriation  shall  be  made  to  any  charitable  or  educational 
institution  not  under  the  absolute  control  of  the  commonwealth,  other 
than  normal  schools  established  by  law  for  the  professional  training 
of  teachers  for  the  public  schools  of  the  state,  except  by  a  vote  of  two- 
thirds  of  all  of  the  members  elected  to  each  House." 

The  effect  of  that  provision  is  that  appropriations  may  be  made  for 
charitable  and  educational  purposes  to  institutions  not  under  the 
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absolute  control  of  the  commonwealth,  but  two-thirds  of  the  members 
of  each  House  must  vote  for  such  appropriation. 

"Section  18.  No  appropriations,  except  for  pensions  or  gratituities 
for  military  services,  shall  be  made  for  charitable,  educational  or 
benevolent  purposes,  to  any  person  or  community,  nor  to  any  denomi- 
national or  sectarian  institution,  corporation  or  association." 

The  effect  of  that  paragraph  is  to  strike  out  of  the  general  class  of 
institutions  not  under  the  absolute  control  of  the  state,  denomina- 
tional and  sectarian  insitutions,  and  forbidding  absolutely  appropria- 
tions to  such  institutions.  The  effect  of  the  amendment  proposed  by 
the  committee  whose  report  we  have  under' considei'ation  is  to  abso- 
lutely destroy  the  last  section  which  I  have  read,  that  which  forbids 
the  appropriation  to  denominational  or  sectarian  institutions,  if 
this  report  should  be  passed,  that  prohibition  would  disappear  from 
the  fundamental  law  of  the  commonwealth.  I  will  read  the  report 
of  the  committee  that  it  may  be  seen  that  this  is  a  fact. 

"Appropriations  for  charitable,  educational  or  benevolent  purposes 
may  be  made  to  a  corporation  or  association  not  under  the  control  of 
the  commonwealth,  but  engaged  in  work  or  service  deemed  by  the 
general  assembly  to  be  for  the  public  good;  provided,  that  such  work 
or  service  conforms  to  such  standards  of  excellence  as  may  be  pre- 
scribed by  general  law  or  by  an  executive  agency  established  by  geu- 
eral  law ;  and  provided  further,  tliat  the  benefits  of  such  work  or 
service  are  in  no  way  dependent  upon  religious  belief  or  denomina- 
tional connection ;  and  provided  further,  that  every  such  appropria- 
tion shall  be  made  by  a  vote  of  two-thirds  of  the  members  elected  to 
each  House." 

On  the  subject  that  I  am  now  discussing,  that  is  the  whole  of  this 
amendment,  and  that  amendment,  therefore,  permits  appropriatioiis 
to  denominational  or  sectarian  institutions,  but  contains  the  very 
curious  clause  that  it  may  be  done  provided  the  beneffts  of  sucli 
v/ork  or  service  are  in  no  way  dependent  upon  religious  belief  or 
denominational  connection.  Let  me  make  a  little  passing  textiial 
criticism  on  that  for  the  benefit  of  the  gentleman  who  is  its  author. 
It  provides  "that  the  benefits  of  such  work  or  services  are  in  no  way 
dependent  upon  religious  belief."  How  could  the  benefit  of  the  ser- 
vice be  dependent  upon  religious  belief?  If  you  prick  a  Jew,  will  he 
not  bleed  ?  If  you  tickle  a  Baptist,  will  he  not  laugh  ?  A  blister  on 
the  neck  of  a  Presbyterian  would  be  just  as  effective  as  though  it 
were  applied  to  a  mere  Anglican.  But  the  author  of  this  article,  in- 
tending to  escape  facing  directly  the  question  of  appropriations  to 
denominational  institutions,  allows  the  appropriation  to  any  insti- 
tution if  the  benefit  of  the  service  does  not  depend  upon  religious 
belief  I  say  again,  how  can  the  benefits  of  the  service  depend  upon 
religious  belief?  The  sei'vice  will  be  just  as  effective  to  an  Anglican 
as  it  would  be  on  the  most  credulous  of  sectarians.  I  presume, 
however,  that  that  is  not  what  the  author  of  this  amendment  meant, 
but  whatever  he  meant,  it  is  hung  in  midair.  Now,  T  too  deplore, 
deeply  deplore,  any  amendment  to  the  fundamental  law  whicn 
A\  ould  take  out  of  it  an  emphatic  and  unequivocal  denial  of  the  right 
of  the  legislature  to  make  any  appropriations  for  educational  or 
charitable  purposes  to  any  denominational  or  sectarian  institution. 
I'he  purpose  aimed  at  by  those  who  drafted  this  Constitution  is  pei*- 
fectly  well  known,  and  it  is  perfectly  well  known  to  every  member  of 
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tbis  Commission.  Tt  was  an  abuse  so  great  in  other  countries  and 
i:i  other  times  that  the  progress  of  liberty  has  been  marred  by  legis- 
lation, statutory  and  fundamental,  intended  to  prevent  the  effect  of 
just  such  legislation  as  this;  in  othef  words,  the  fundamental  law 
which  we  have  inserted  in  the  Bill  of  Rights  is  that  there  shall  be  no 
establishment  of  religion.  The  provision  for  freedom  of  religion 
carries  with  it  also  a  prohibition  of  legislative  or  state  aid  to  re- 
ligious institutions  of  all  kinds.  And  those  who  wrote  the  present 
Constitution,  when  they  forbade  absolutelj^  any  appropriation  to 
denominational  or  sectarian  institutions,  meant  to  announce  that 
fundamental  principle.  Because,  if  there  is  to  be  a  severance  between 
tlie  state  and  the  various  forms  of  religion,  that  severance  must 
not  only  take  the  form  of  giving  absolute  freedom  of  worship  to  all 
iiien  according  to  their  conscience,  but  it  must  take  the  form  of  an 
absolute  denial  of  state  aid  to  any  religion  or  any  religious  insti- 
tution;  because  a  religion,  or  a  religious  institution,  which  receives 
the  benefits  of  the  tax  of  tlie  people  is  jwo  tanto  established,  is  x>i^o 
tanto  fathered  by  the  state,  is  pro  tanto  being  helped  by  the  moneys 
of  all  the  people. 

Mr.  Chairman,  under  the  old  system  which  is  now  so  well  and  so 
finally  dead,  under  the  old  system,  the  king,  tlie  prince,  appointed 
almoners  for  his  charity.  Usually  tlie  lord  high  almoner  of  the 
crown  was  a  bishop.  That  was  in  the  days  when  state  and  church 
weve  one.  All  that  is  past,  past  in  the  most  advanced  states,  and 
past  I  hope  and  believe  forever.  A  democratic  state  needs  no 
almoner.  Tt  makes  its  appropriations  for  education  and  for  charity 
directly  to  its  own  institutions;  it  does  or  it  ought.  It  does  in  all 
recent  and  new  states,  and  it  does  to  a  large  extent  in  the  old  states. 
The  only  limitation,  gentlemen,  which  would  admit  of  any  different 
rule  is  that  Avhicli  i*equires  a  two-thirds  vote  for  appropriations  to  in- 
stitutions, educational  or  chariable,  not  under  state  control.  But 
there  alone  is  the  line  of  demarcation  beyond  which  the  legislature 
may  not  go.  Now,  I  repeat,  the  iH'ohibition  against  the  appropria- 
tions to  denominational  and  sectarian  institutions  is  absohitely  re- 
pealed and  destroyed  by  the  report  now  under  consideration,  and 
an  appropriation  may  be  made  by  a  two-thirds  vote  to  any  educa 
tional  institution,  to  any  charitable  institution,  no  matter  what  may 
be  the  denominational  or  sectarian  nature  of  it,  if  the  benefits  of  the 
service  do  not  de]»end  upon  the  religion  of  the  person  who  receives 
tJie  benefit.  I  pointed  out  that  that  was  an  impossible,  incongruous 
and  absurd  limitation,  and  probably  was  not  intended  as  it  reads. 
Rut  what  a  vast  door  that  would  open!  Who  would  be  the  person 
to  determine  that  the  benefits  of  the  service  rendei'ed  depended  upon 
tlie  religious  faith  of  him  who  received  it?  Let  me  cite  that  very 
important  charitable  institution  in  Philadelphia,  the  Presbyterian 
Hospital.  T  mention  that  institution  because  it  is  under  the  guard- 
ianship of  the  religious  body  with  which  1  am  traditionally  con- 
nected. The  services  and  the  benefits  which  that  institution  renders 
depends  in  no  respect  upon  the  religious  belief  of  the  person  who  re- 
ceives the  benefit.  Certainly  not.  Now,  I  am  obliged  to  say  that 
that  institution  is  just  as  denominational  as  it  would  be  possible 
for  a  charity  to  be  which  was  not  non-denominational.  It  has  its 
origin  in  a  charitable  disposition  of  the  members  of  the  Presbyterian 
denomination.    The  collections  for  its  maintenance  are  taken  up 
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•cit  stated  times  in  tlie  clnirclies.  The  body  controlling  it  is  made  up. 
1  am  sure,  entirely  of  persons  of  that  communion ;  and  while  its  doors 
are  open  to  all,  and  while  I  believe  there  is  nothing  in  its  perform- 
ance of  duty  which  would  indicate  a  religious  persuasion  of  thos-e 
who  control  its  charities,  nevertheless,  it  is  a  Presbytei'ian  charity. 
Go  out  to  the  western  end  of  the  state,  and  we  have  the  Mercy  Hos- 
pital, which  I  remember  very  well,  because  when  I  had  the  honor 
to  be  in  the  Senate  it  was  then  a  strong  and  powerful  charitable  in- 
stitution. It  is  under  Catholic  guidance  and  control.  I  do  not  know 
Diuch  about  the  personnel  of  its  body.  We  know  how  it  is  con- 
trolled, but  it  is  to  all  intents  and  purposes  a  Catholic  charity.  Of 
course  its  doors  are  not  closed  to  any  person  who  knocks  at  them 
ft)r  the  kind  of  service  which  such  a  charity  gives.  I  might  go  over 
all  the  list  of  those  charities  which  are  under  the  list  of  particular 
patronage  of  particular  churches,  or  that  might  be  much  more  than 
they  are  under  religious,  denominational  and  sectarian  control  it 
this  amendment  should  be  passed  as  the  organic  law,  because  then 
the  only  thing  to  be  considered  would  be  the  religion  of  the  person 
who  receives  the  benefit.  Do  they  in  any  way  receive  the  benefit; 
the  less  or  receive  them  the  more  because  of  their  religious  belief? 

What  I  have  said  will  apply  still  more  strongly  to  educational  in- 
stitutions. This  amendment  allows  appropriations  to  educational 
institutions  that  are  under  sectarian  or  denominational  control,  if 
tiie  benefits  of  such  education  are  not  affected  by  the  religion  of  the 
person  who  receives  the  benefit.  That  is  the  language  of  this  report. 
I  do  not  know  whether  it  was  intended,  I  cannot  befieve  that  it  wa-, 
but  at  least  that  is  what  the  words  say;  and  that  I  might  not  be 
thought  to  misrepresent  it  let  me  read  it  again: 

"Appropriations  for  charitable,  educational  or  benevolent  pur- 
poses may  be  made  to  a  corporation  or  association  not  under  the  con- 
trol of  the  commonwealth,  but  engaged  in  work  or  service  deemed 
by  the  general  assembly  to  be  for  the  public  good ;  provided,  that  such 
work  or  service  conforms  to  such  standards  of  excellence  as  may  be 
prescribed  by  general  law  or  by  an  executive  agency  established  by 
general  law;  and  provided  further,  that  the  benefits  of  such  work 
or  service  are  in  no  way  dependent  upon  religious  belief  or  denomi- 
national connection." 

Mr.  Chairman,  I  do  not  think  there  is  a  religious  bodv  in  the  com- 
mon\yealth  maintaining  an  educational  institution  which  would  not 
be  willing  to  accept  an  appropriation  of  public  monev  with  the  dis- 
tinct understanding  that  it  would  admit  anv  student  who  applied  to 
receive  the  educational  advantages  of  the  institution.  Why,  of  course, 
It  would.  I  may  be  repeating  myself.  The  benefits  of  the  education 
cannot  be  dependent  upon  the  religious  belief  of  him  who  receives 
the  education.  But  there  is  another  subject  which  must  be  considered 
in  determining  this,  and  that  is,  what  shall  we  do  about  such  in- 
stitutions, whether  they  are  under  religious  patronage  or  whether 
they  are  under  any  other  patronage?  Shall  we  continue  our  present 
method  of  giving  millions  of  dollars  every  year  to  private  persons 
engaged  m  charity  through  private  organizations  and  institutions? 
That  this  is  an  evil,  I  mean  that  it  is  a  financial  evil,  that  it  is  an 
abuse,  in  that  the  money  is  not  appropriated  scientifically  or  wisely, 
or  economically,  or  upon  any  system.  I  remember  very  well  when 
T  was  in  this  legislative  body  years  ago,  that  there  tlien  occurred 
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what  I  am  told  still  occurs.  The  membei*  or  senator,  as  the  case 
might  be,  from  a  region  where  there  was  a  hospital  or  an  educational 
institution  that  wanted  state  aid  was  solicited  by  his  constituents 
to  present  the  bill  making  the  appropriation,  that  was  always  for 
a  sum  in  excess  of  what  it  was  expected  that  the  legislature  would 
give.  Those  institutions  represented  a  great  many  well-meaning 
people,  a  great  many  good  people,  a  great  many  religious  peof)le,  a 
great  many  j^hilanthrophic  people  who  found  a  vent  for  their  religion 
or  philanthropy  or  general  good  intentions  in  the  foundation  of  an 
organization  tor  the  dispensation  of  some  sort  of  charity  which  en- 
gages their  attention.  It  gives  them  a  certain  amount  of  conspicuity ; 
it  also  gives  them  a  certain  amount  of  status  in  the  community ;  it 
also  gives  them  a  certain  amount  of  general  character  as  people  who 
go  about  doing  good.  The  sweet  name  of  charity,  when  it  is  con- 
nected with  a  man  or  woman,  of  course,  gives  him  or' her  an  odor 
which  sometimes  years  and  years  of  very  simple,  plain  righteous 
living  would  not  give.  But,  Mr.  Chairman,  they  attain  by  and  by  into 
the  attitude  of  a  class,  and  they  have  their  beds,  they  have  their 
darling  employments,  they  have  their  particular  line  of  good  and 
well  doing.  Well  now,  that  would  be  all  very  well  if  it  stopped  there. 
But  they  come  to  the  public  treasury  and  ask  to  be  helped  for  the  kind 
of  good  that  they  do.  They  present  to  their  senator  or  member  a  list 
of  the  number  of  accident  cases  which  were  taken  in,  how  many  were 
cured,  the  number  of  those  sick,  and  cases  that  were  taken  in,  relief 
that  was  granted ;  and  generally  the  good  work  of  that  institution  is 
exploited  for  the  benefit  of  an  appropriation  from  the  state.  All 
those  things  must  come  into  the  legislature,  and  here  sit  the  mem- 
bers with  their  constituents  behind  them,  in  each  instance  desiring 
a  large  appropriation  of  the  public  money  for  the  conduct  of  public 
charity  or  public  education  according  to  the  will  or  desires  or  pre- 
judices of  private  citizens.  And  what  is  the  result?  Why,  we  all 
know.  These  bills  carrying  millions  are  passed  by  a  system  of  com- 
radeship among  members  of  the  legislature,  in  which  eacli  votes  for 
the  appropriations  of  the  other  in  order  that  he  may  get  his  own 
appropriation.  That  is  the  only  way,  as  a  general  proposition, 
that  the  smaller  charities  get  anything.  They  get  their  appropriation, 
because  the  member  who  seeks  it  for  his  constitirency  has  a  vote 
which  he  can  cast  for  or  against  the  other  appropriations  if  he  does 
not  get  his  own.  He  has  a  stimulus  in  this  case  which  is  not  on  the 
side  of  economy,  and  is  not  on  the  side  of  the  public  good.  That 
stimulus  is  to  befriend,  to  serve  a  very  important  element  of  his 
constituency,  and  that  is  the  important  people,  the  prominent,  good, 
religious,  charitable  people,  well  known  in  the  community,  who  carry 
on  these  particular  corporate  works.  Imagine  a  member  from  a 
legislative  district,  resisting  those  appeals  and  saying  to  those  con- 
stituents, "I  will  not  present  the  bills;  you  have  originated  this 
charity,  it  is  true,  in  your  denomination,  and  it  is  a  very  good  one, 
and  you  have  spent  whatever  may  be  the  number  of  thousands  of 
dollars,  and  that  is  very  good  ;  you  have  your  superintendent,  a  very 
good  one,  and  his  assistants ;  you  have  your  matron  and  her  assist- 
ants ;  you  have  your  body  of  nurses,  and  they  are  all  very  good  people ; 
and  you  might  be  doing  "a  very  good  work ;  and  you  spend  a  great  deal 
of  money,  and  your  salary  list  is  very  considerable;  but  that  is  no 
reason  why  the  state  should  give  you  money  to  enlarge  your  domain 
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of  activity ;  that  is  no  reason  wliy  tlie  state  should  give  you  money 
to  sxjend  as  almoner  of  the  commonwealth ;  that  is  no  reason  why 
the  taxes  of  the  people  should  be  taken  and  given  to  you  to  use  and 
distribute  as  an  agency  for  expenditure  from  the  public  purse.  1 
will  not  present  your  bill,  madam.  I  do  not  think  you  ought  to  have 
started  this  institution.  There  is  another  one  three  squares  away. 
It  is  true,  it  is  conducted  by  another  church,  and  it  is  true  that  it  is 
mainly  supported  by  that  other  church;  but  it  has  its  medical  staff, 
its  administrative  staff',  and  if  you  two  would  join  together  and  unite, 
you  would  make  a  stronger-  institution  and  the  money  would  be  spent 
more  advantageously  and  economically.  There  is  a  little  institution 
back  on  this  other  street,  just  started  last  year  by  a  few  people  who 
do  not  belong  to  any  church,  and  they  too  are  very  good  people,  and 
if  you  took  them  in  and  united,  and  if  you  would  all  get  together, 
then  I  believe  I  would  be  able  to  go  before  the  legislature  and  ask 
for  a  reasonable  allowance  to  help  3'ou."  That  member  would  be  re- 
tired from  the  legislature  at  the  next  session.  The  godly  would  vote 
against  him  in  overwhelming  numbers  at  the  polls. 

This  system  has  grown  up  largely  because  the  institutions  of  charity 
originated  in  this  state  without  any  connection  with  the  church,  and 
the  educational  institutions  originated  with  no  connection  with  the 
church.  When  this  commonwealth  was  founded  that  was  still  the 
case,  and  hence  no  extensive  system  of  charities  was  adopted  by  the 
commonwealth  in  which  the  administration  would  be  under  state 
control.  Fortunately^  education  was  taken  up  in  those  daj^s,  and 
this  state  was  one  of  the  earliest  to  adopt  a  system  of  public  educa- 
tion, and  is  leading  in  the  education  of  the  youth  of  the  land  under 
public  control  today.  That  is  not  so  as  to  public  charities ;  it  ought 
to  be  so.  And  once  again,  let  me  say  this,  and  1  want  to  speak  with 
great  plainness,  I  think  we  all  ought  to  in  a  body  like  this,  where 
these  very  profitable  offices  that  we  hold  are  not  dependent  upon  the 
votes  of  our  constituents  in  the  future.  A  religious  denomination 
does  not  merely  consist  of  its  house  of  worship ;  does  not  merely 
consist  of  its  ministers,  or  of  its  pulpits  from  which  its  doctrines  are 
preached,  of  its  altars  where  its  priests  minister,  of  its  Sunday  schools 
Avhere  its  youth  are  taught  the  principles  of  religion  and  morality. 
A  religious  denomination  consists  of  more  than  this.  It  consists  of 
all  its  activities,  its  denominational  activities,  its  educational  ac- 
tivities, its  sociological  activities,  and  especially  its  benevolent  ac- 
tivities. There  is  a  race  among  the  denominations  of  all  kinds  to 
outstrip  each  other  in  the  evidences  of  the  good  they  do  through  their 
charitable  organizations.  Why  is  this?  It  is  not  only  Jjecause  of 
the  good  disposition  of  the  particular  person,  but  it  is  because  of  the 
public  impression  it  is  supposed  will  he  made  by  exhibiting  the  wide 
extent  of  the  benevolent  and  educational  work  done  by  a  particular 
institution.  Well,  now,  that  is  to  be  encouraged,  but  it  ought  to  be 
done  Avith  private  money  and  not  with  public  money.  One  cannot 
tell  all  the  things  which  will  occur  of  a  radical  character  to  change 
the  complexion  of  the  earth  and  its  institutions,  political  and  social, 
in  the  future  as  the  result  of  the  war  we  have  gone  through ;  but  if 
the  thoughts  of  those  who  have  studied  the  subject  profoundly  are  to 
be  given  weight,  it  is  believed  that  the  churches  of  the  future  will  be 
less  and  less  denominational  and  will  be  more  and  more  sociological. 
If  you  read  the  magazines  of  the  country,  the  religious  journals,  or 
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those  which  give  themselves  over  to  philosophy  and  economy  and  eco- 
nomic thought,  you  will  find  that  the  adjuration  to  the  clergy  and 
the  adjuration  to  the  laymen  everywhere  is  that  the  churches  here- 
after shall  be  more  active  in  social  matters.  They  have  been  too 
cold.  Their  doors  have  been  closed  except  on  Sunday,  and  their 
church  buildings  have  only  been  used  for  ceremonies  of  worshij). 
It  is  said  the  church  must  come  down  to  the  people,  must  mingle 
among  them,  it  or  some  of  its  appliances  must  be  their  gymnasium, 
must  be  their  place  of  education,  must  be  their  place  of  debate  on 
public  matters,  must  interest  itself  in  all  the  questions  which  tend  for 
the  well-being  of  the  race  physically,  intellectually,  morally  and 
spiritually,  if  that  is  to  be  so  in  the  future,  and  personally  1  do  not 
doubt  that  it  will  be  so,  I  believe  that  the  churches  of  the  future  will 
be  more  important  institutions,  because  they  will  be  more  intimately 
concerned  with  the  personal  well-being  of  their  members.  If  that 
is  so,  cannot  we  see  the  demand  for  the  appropriations  to  institutions 
under  church  patronage  increased  year  by  year,  and  day  by  day? 
It  is  time  to  arrest  this  matter.  What  answer  can  be  made?  Surely, 
the  good  people  behind  these  charities  cannot  say,  "If  we  do  not  get 
state  aid  we  will  stop."  That  would  be  unchristian,  that  would  be 
sectarian;  and  we  cannot  accuse  them  of  being  that.  What  must 
be  their  answer  if  we  stop  giving  at  some  time  in  the  future  this  aid 
from  public  money  for  private  cliarities  and  the  private  educational 
institutions?  Why,  only  one  answer;  that  is,  that  the  churches 
must  be  compelled  to  support  their  institutions,  both  charitable  and 
educational.  Let  them  have  drives  for  charity  and  drives  for  educa- 
tion, as  we  had  drives  during  the  time  of  the  war  for  all  sorts  of  loans 
and  all  sorts  of  charitjes.  Let  them  vie  with  each  other  in  that 
respect;  and  instead  of  sending  lawyers  up  to  the  general  assembly 
to  lobby  through  bills,  taking  public  money  for  private  charities  and 
educational  institutions,  let  them  rival  each  other  in  the  abundance 
with  which  they  will  give,  knowing  that  tliere  is  a  reward  hereafter. 

Now,  what  I  am  saying  I  am  surp  must  be  in  the  minds,  must  be 
in  the  hearts  of  many  who  liear  me.  I  am  uttering  nothing  novel, 
and  notliing,  I  think,  in  even  a  novel  way.  It  is  what  is  discussed 
in  every  hamlet  of  tlie  state.  Every  public  candidate  and  every 
public  man  knows  it,  and  every  public  man  has  discussed  it.  What 
is  the  remedy?  Surely,  not  tliis  Avhicli  has  been  handed  out  by  this 
committee,  whicli  is  puny  and  feeble,  and  1  think  fictitious  and  mis- 
leading. The  remedy  should  be  that  tlie  state  should  cease  mak- 
ing appropriations  to  any  institution  not  under  state  control.  Now, 
since  it  has  done  it  so  long,  I  can  see  that  to  stop  at  once  would  work 
liarm,  work  harm  because  tliere  could  not  be  a  promi)t  readjustment 
to  the  new  conditions  by  these  instirntions,  and  1  would  not  for 
charity's  sake  have  any  suft'ering  one  taken  from  the  bed  whereupon  he 
or  she' rests;  but  let  tliis  Constitution  give  notice  to  the  philanthropic 
tliat  at  a  certain  date  in  the  future  they  wi!l  have  to  finance  their  own 
charities  from  their  own  pocket!^,  their  individual  pockets,  their  cor- 
porate pockets,  their  churcli  ])ockets^,  and  after  that  the  state  will 
be  its  own  almoner,  spend  its  own  money  for  education  and  for  charity, 
and  control  its  expenditures  and  control  the  institutions  of  that 
character  which  get  state  money.  If  this  should  in  any  degree  meet 
with  the  approval  of  the  members  of  this  body,  I  will  offer  as  an 
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amendment  to  the  committee's  report  the  following  to  take  the  place 
of  the  seventeenth  section  of  this  article: 

"On  and  after  the  year  one  thousand  nine  hundred  and  twenty- 
seven,  no  appropriation  shall  be  made  to  any  charitable  or  educa- 
tional institution  not  under  the  absolute  control  of  the  common- 
wealth, other  than  normal  schools  established  by  law  for  the  profes- 
sional training  of  teachers  for  the  public  schools  of  the  state.  Un- 
til said  year  one  thousand  nine  hundred  and  twenty-seven,  all  appro- 
priations to  such  institutions  at  any  session  of  the  legislature  shall 
be  made  by  a  single  bill  and  for  the  gross  sum  of  such  appropriation 
for  such  sessions,  and  the  same  shall  be  appropriated  and  disbursed 
by  the  Governor  to  such  institutions  and  in  such  sums  as  he  shall 
determine.  Said  disbursement  and  appropriation  may  be  made  by 
the  Governor  through  such  board  or  executive  agencies  as  now  exist 
or  may  be  hereafter  created  by  law,  for  the  supervision,  control  and 
regulation  of  the  charitable  and  educational  institutions  of  the  com- 
monwealth." 

I  would  then  leave  section  eighteen  as  it  stands. 

"jS^o  appropriations,  except  for  pensions  or  gratitudes  for  militai-y 
services,  shall  be  made  for  charitable,  educational  or  benevolent  pur- 
poses, to  any  person  or  community  nor  to  any  denominational  or  sec- 
tarian institution,  corporation  or  association." 

One  of  the  technical  advantages  of  the  amendment  which  I  present 
is  this — and  I  want  to  say  that  T.  have  consulted  and  talked  with  my 
colleague  from  Philadelphia,  Mr.  Pepper,  on  one  branch  of  this 
matter.  The  legislature  would  have  to  determine  until  one  thou- 
sand nine  hundred  and  twenty-seven  just  how  much  money  the  state 
will  give  to  institutions  not  controlled  ]>y  the  state.  Having  de- 
termined upon  that  course,  not  to  vote  to  any  particular  institution, 
but  vote  to  it  in  the  grossi  for  the  purpose  of  educational  and  chari- 
table institutions  not  under  state  control,  Avhat  would  be  the  effect  of 
that?  Why,  it  would  save  the  struggle  between  institutions  lest 
one  would  get  more  than  the  other.  It  would  save  the  incongruous 
action  of  the  legislature  parceling  out  as  between  the  institutions 
what  each  should  have,  and  determining  what  are  the  respective 
merits  of  each;  but  it  would  do  what  tiie  legislature  is  fit  and  compe- 
tent to  do,  to  say  how  much  in  the  gross  should  be  appropriated  for 
that  purpose,  and  then  the  Governor  should  determine  through  the 
Board  of  Public  Charities  or  such  executive  agencies  as  may  be 
created  by  law  to  what  institutions  this  gross  sum  should  be  appro- 
priated, and  in  what  amount,  and  in  Avliat  time.  This  would  last 
until  the  year  one  thousand  nine  hundred  and  twenty-seven.  I  fixed 
that  term  because  the  legislature  meets  in  odd  years  and  therefore 
there  would  be  six  full  years  of  state  help  to  these  institutions,  with 
the  admonition  that  at  the  end  of  six  years  they  must  govern  their 
institutions  and  provide  for  themselves  out  of  their  own  charity  and 
not  out  of  the  charity  of  the  state.    I  offer  this  as  an  amendment. 

Mrs.  MILLEE.   Mr.  Chairman:    I  second  the  amendment. 

On  the  question, 

Will  the  Committee  agree  to  the  amendment? 

Mrs.  MILLEE,  Mr.  Chairman:  I  would  like  to  say  that  I  agree 
wholly  with  Judge  Gordon,  and  he  has  left  very  little  to  be  said 
in  regard  to  the  situation  ;  but  there  are  a  few  facts  that  I  would  like 
to  bring  before  the  Commission.    Had  the  drafters  of  the  Consti- 
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tution  of  1S73  bad  just  a  little  more  courage  we  would  not  be 
forced  to  discuss  this  situation  today,  because  evidently  they  felt 
they  were  going  to  wipe  out  most  of  the  appropriations  to  private 
fbai'ities  by  the  amendment  that  they  had  in  section  seventeen.  I 
would  like  to  point  out  that  at  that  time  there  were  only  eleven 
institutions  receiving  state  charities,  in  the  sum  of  four  hundred 
and  twenty-one  thousand  dollars,  and  today  we  are  facing  the  fact 
that  in  1919  and  1920  there  are  two  hundred  and  ninety-fiive  institu- 
tions receiving  aid,  private  institutions,  and  that  sum  amounts  to 
something  like  seven  and  one-half  million  dollars;  so  it  is  going  to 
take  a  great  deal  more  courage  on  our  part  perhaps  to  wipe  out 
this  evil  that  has  grown  up  than  it  did  on  theirs.  I  agree  with 
Judge  Gordon  that  we  have  no  moral  right  to  tax  the  people  and  then 
turn  over  to  private  individuals  the  expenditure  of  that  money, 
involving  no  responsibility  to  the  taxpayers.  We  have  this  morning 
adopted  a  budget  system.  My  understanding  is  that  the  budget 
sy.stem  endeavors  to  adjust  the  revenues  of  the  state  in  a  sane  and 
sensible  way,  and  I  wonder  if  this  Commission  would  feel  that  when 
we  are  giving  one-fifth  of  our  revenues  to  charitable  institutions, 
when  we  are  not  able  to  support  "our  school  system,  when  we  are 
facing  the  fact  that  we  will  probably  not  have  enough  teachers  to 
run  that  school  system,  whether  we  are  making  a  safe  and  sane 
adjustment  of  our  budget  at  present.  Then  I  would  like  to  point 
out  to  the  Commission  that  other  states  have  had  this  question  before 
them  and  that  twenty-one  of  those  states  give  no  aid  to  private 
charities.  Fifteen  give  only  to  certain  charities  which  take  care  of 
patients  that  inight  be  considered  the  burden  of  the  state,  as  depen- 
dents, children  and  defectives ;  then  thei'e  are  nine  states  that  give 
indiscriminate  aid  as  we  do  in  Pennsylvania,  Pennsylvania  being 
by  far  tlie  worst  offender.  I  would  like  to  point  out  also  that  there 
are  certain  charities  that  really  are  the  business  of  the  state.  You 
can  consider  them  for  instance  as  the  permanently  sick,  the  insane 
and  the  feeble-minded.  We  have  correctional  institutions  and  depen- 
dent children  tliat  we  should  consider  the  first  wards  of  the  state. 
Are  we  doing  that  properly  today?  From  a  limited  personal  experi- 
ence T  know  tliat  we  are  not  taking  proper  care  of  the  charges  that 
belong  to  us  especially.  The  matter  of  the  feeble-minded — I  would 
like  to  point  out  to  this  Commission  that  in  1913  the  legislature 
appropriated  three  hundred  and  sixty  thousand  dollars  for  the  home 
for  feeble-minded  women  of  child-bearing  age,  the  Governor  being 
obliged  to  cut  the  appropriation  of  that  particular  institution  to 
forty  thousand  dollars.  At  tlie  next  session  of  the  legislature  it 
received  no  liel])  whatever.  In  1917  it  secured  one  hundred  thousand 
dollars  for  equipment  and  nothing  for  maintenance.  Therefore  very 
little  was  done.  In  the  last  legislature  one  hundred  and  eighty 
thousand  dollars  were  appropriated,  so  that  the  home  for  feeble- 
minded women  of  child-bearing  age  is  just  about  to  be  opened.  Now, 
I  understand  in  the  meantime  thousands  of  feeble-minded  children 
have  been  born  because  we  did  not  look  after  our  particular  job  in  that 
particular  case.  I  do  not  feel  indifferent  with  regard  to  our  correc- 
tional institutions  in  the  county  of  Allegheny.  There  is  no  home  for 
delinquent  girls,  and  we  must  put  them  in  charitable  institutions 
under  private  control.  We  take  them  out  of  normal  and  abnormal 
life,  as  it  may  be  and  put  them  some  place  where  we  have  no  jurisdie- 
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tion  over  tlieiu.  1  believe  that  the  same  thing  will  be  found  in  many 
other  counties.  Tlien  I  wonder  if  the  Commission  has  ever  thought, 
for  instance,  take  my  city  of  Pittsburgh,  for  many  years  we  had  the 
highest  typhoid  rate  in  the  state,  in  the  world  probably.  We  last  year 
asked  the  state  to  levy  taxes  to  help  us  take  care  of  the  people  who 
should  never  have  been  sick,  either  because  we  were  too  lazy  or  nig- 
gardlj'  to  have  a  good  filtration  plant.  The  same  thing  is  doubtless 
true  of  man3-  other  communities.  Tlsey  are  asking  the  state  to  do  the 
work  that  primarily  belongs  to  them.  It  seems  to  me  that  until 
we  can  take  care  of  the  things  that  really  belong  to  us  we  have  no 
right  to  appropriate  money  to  private  institutions,  privately  run ; 
and  personally  I  should  want  to  witlidraw  all  appropriations  from 
private  institutions  as  soon  as  feasible. 

The  CHAIKMAN.  My  opinion  is  that  there  are  no  privately  owned 
normal  schools,  or  possibly  one,  the  deed  to  which  is  about  to  pass 
to  the  state;  therefore,  the  ];hrase,  "other  than  normal  schools  estab- 
lished by  law"  could  be  eliminated,  because  all  those  normal  schools 
will  be  under  state  control.  1  think  that  is  the  condition  today  or 
is  about  to  be  the  condition. 

Mr.  GOKDON.  Mr.  Chairman:  Of  course,  that  elimination  could 
be  made  by  the  committee  on  style. 

Mr.  PEPPIER.    Mr.  Chairman:    I  understand  the  question  before 
the  Committee  of  the  Whole  is  upon  the  amendment  proposed  by 
Judge  Gordon  to  the  suggested  section  rei)orted  without  recommenda- 
tion by  Committee  No.  1.    I  understand  that  the  amendment  sug- 
gested by  Judge  Gordon  presents  for  consideration  two  distinct  ques- 
tions, one  a  question  of  fitndamental  principle  and  the  other  the 
question  of  whether  the  present  method  of  administering  charitable 
appropriations  be  further  continued.   The  fundamental  question  is 
Avhether  or  not  we  are  to  continue  in  anj^  form  the  policy  of  making 
appropriations  of  public  nu)ney  for  charitable,  Educational  and^  be- 
nevolent purposes  to  corporations  and  associations  not  wholly  under 
the  control  of  the  state.    That  question  1  have  been  at  pains  to  con- 
sider in  the  light  of  all  the  information  that  I  could  secure  upon  it. 
I  have  availed  myself  of  the  opportunity  of  consulting  with  Judge 
Johnson,  the  head  of  the  State  Board  of  Charities,  and  I  have  heard 
the  many  cogent  things  which  he  has  to  say  respecting  the  advantage 
of  a  system  of  legislative  aid  to  charitable  and  educational  institu- 
tions privately  initiated  and  in  part  privately  supported.    I  have 
also  sought  conferences  with  Mr.  Pray,  the  highly  intelligent  execu- 
tive secretary  of  the  Public  Charities  Association,  who  has  given  me 
the  point  of  view  of  those  who  believe  s\  itli  Judge  Gordon  and  Mrs. 
Miller  that  the  present  system  in  I'ennsylvania  is  not  sound  in  prin- 
ciple and  ought  to  be  abandoned.   If  we  were  to  decide,  sir,  to  recom- 
mend ail  abandonment  of  the  svstem,  we  should  have  to  choose  be- 
tween three  courses.    One  course  would  be  to  cut  the  appropriation 
off  by  constitutional  prohibition.    The  second  course  would  be  the 
course  proposed  by  Judge  Gordon,  to  specify  a  time  in  the  future, 
a  date  in  the  future  after  which  no  state  appropriations  could  be 
made.   The  third  course,  which  is  the  course  advocated  by  Mr.  Pray, 
fixes  a  date  in  the  future  after  which  no  appropriation  shall  be  made 
and  prepare  for  the  coming  of  that  date  by  scaling  down  the  appro- 
priation each  year  ten  per  cent  at  a  time,  over,  we  will  say,  a  period 
of  ten  years,  after  which  no  appropriation  at  all  shall  be  made.  The 
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amendment  under  discussion  adopts  the  second  of  these  methods 
of  dealing  with  the  question.  Fundamentally  1  suppose  the  problem 
before  the  v_ommittee  oi  the  Whole  is  this;  whether  the  individiial 
dependent,  whether  he  be  deiective  child,  defective  or  otherwise  de- 
pendent adult  or  sick  person,  is  likely  to  receive  the  best  care,  the 
most  healthful  and  developing  treatment,  if  he  is  cared  for  by  an 
institution  managed  centrally  by  the  state  through  executive  agen- 
cies created  for  that  purpose,  or  whether  he  will  in  the  long  run  re- 
ceive more  satisfactory  aud  effective  treatment  in  an  institution 
which  is  managed  and  controlled  by  unsalaried  volunteers,  who  either 
run  the  institution  and  in  jjart  maintain  it  from  the  less  worthy 
motive  ascribed  to  them  by  Judge  Gordon,  or  the  more  worthy 
motives,  which  I  am  sure  in  some  cases  actuate  those  who  give  their 
loving  service  for  the  public  good.  Fundamentally  this  is  the  ques- 
tion ;  whether  the  dependents,  whether  the  sick  persons,  whether 
the  defectives  are  going  to  be  better  cared  for  in  the  state  institutions, 
or  whether  they  are  going  to  be  better  cared  for  in  the  institutions 
which  are  privately  controlled,  because  I  take  it  that  the  justilicatioB 
for  appropriating  money  in  these  ways,  if  there  be  justification,  is 
not  that  the  state  has  resting  upon  it  the  obligation  to  be  charitable 
or  philanthropic;  that  is  not  the  justification.  The  justification, 
if  any  exists,  is  that  by  that  method  of  expending  the  state's  money 
the  ultimate  recipient  of  the  benefit  of  the  appropriation  is  thereby 
better  cared  for  and  the  community  in  which  he  lives  made  a  hap- 
pier and  more  prosperous  community.  If  we  answer  that,  in  gen- 
eral, it  would  be  a  better  thing  for  the  community  to  turn  over  all 
or  the  greater  part  of  the  care  of  those  for  whom  the  state  is  primarily 
responsible  to  institutions  owned,  controlled  and  operated  by  the 
state  than  the  cutting  off  of  the  charitable  appropriations  sooner  or 
later.  If,  on  the  other  hand,  we  accept  the  conclusion  that  there  is 
much  to  be  said  in  favor  of  the  view  so  strongly  advocated  by  those 
who  favor  the  present  system,  namely,  that  the  best  and  most  effective 
way  to  deal  with  cases  of  dependency,  or  cases  of  the  deiectives  or 
cases  of  the  sick,  is  through  institutions  run  by  those  who  are  volun- 
teers, who  are  serving  for  the  public  good,  then  Ave  shall  address  our- 
selves, not  to  a  consideration  of  when  we  shall  shut  off  those  appro- 
priations, but  we  shall  address  ourselves  to  the  consideration  of  the 
very  intensely  practical  question  of  how  we  can  reform  the  system 
under  which  these  appropriation  are  made  and  administered ;  because 
I  fancy  there  will  be  no  difi'erence  of  opinion  among  us  that  there  is 
a  very  great  evil  in  the  system  as  it  is  at  present  administered,  an  evil 
that  cries  aloud  for  remedy.  Now,  I  have  not  any  great  light  to  throw 
upon  the  fundamental  question  whether  or  not  we  shall  or  shall  not 
justify  the  system  of  appropriating  public  money  for  charitable  and 
educational  uses  to  corporations  and  institutions  not  purely  under 
state  control,  but  I  suggest  this ;  that  many  of  us  are  in  doubt  upon 
that  subject,  and  we  are  in  doubt  about  it  notwithstanding  the  fact 
that  for  many  years  the  appropriations  have  proceeded  upon  an  un- 
sound method  and  under  a  system,  that  is  fundamentally  defective; 
and  I  for  one  should  very  much  prefer  to  suspend  my  judgment  as  to 
whether  these  appropriations  for  charitable  and  educational  purposes 
to  institutions  not  under  state  control  should  be  discontinued  alto- 
gether until  we  have  been  given  an  opportunity  to  determine  whether 
a  system  cannot  be  devised  in  accordance  with  which  the  thing  may 
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be  done  with  safety  to  the  state  and  with  advantage  to  the  community, 
and  with  due  regard  to  the  importance  of  preserving  individual  and 
private  initiative  in  this  great  held  of  endeavor.  I  put  tliat  to  Mr. 
Pray,  and  he  said  that  the  difficulty  with  that  suggestion  is  that  many 
of  those  associated  with  him  woukl  object  to  a  period  of  experimenta- 
tion under  favorable  conditions  for  fear  that  at  the  end  of  that  time 
the  system  would  only  be  entrenched  in  the  commonwealth ;  to  which 
my  response  was  that  that  is  the  same  thing  as  to  say  that  3'ou  object 
to  an  experiment  tried  under  favorable  conditions  for  fear  that  it 
would  turn  out  in  a  very  different  manner  from  your  present  convic- 
tion. It  seems  to  me  that  there  is  much  to  be  said  in  favor  of  suspend- 
ing judgment  as  to  wnether  the  guillotine  is  ultimately  to  fall  upon 
this  system  pending  a  time  of  administering  it  on  a  far  more  sane  and 
sound  basis  than  has  heretofore  been  the.  method  of  procedure  in  this 
commonwealth. 

The  second  question  that  Judge  Gordon  discussed  was  the  ques- 
tion of  method  of  administration  whicli  \\  as  to  prevail  in  the  interval 
between  the  adoption  of  the  proposed  amendment,  if  it  be  adopted, 
and  the  year  ll»27,  when  under  the  amendment  the  ajjpropriation 
would  cease.  1  suggest,  sir,  that  the  method  suggested  is  an  unde- 
sirable one  for  two  reasons.  If  I  understand  it  correctly,  it  does 
not  contemplate  any  scientific  method  of  determining  how  much 
money  is  to  be  appropriated  at  any  session  for  charitable  purposes. 
It  makes  no  provision  tor  the  way  in  which  the  legislature  is  to  in- 
form itself  with  respect  to  the  lump  sum  it  is  to  disburse  for  this 
purpose.  It  leaves  it  to  the  legislature  to  say  haphazard  or  by  guess- 
work that  we  will  give  such  and  such  a  percentage  of  the  revenues  of 
the  state,  or  such  and  such  a-  lump  sum,  arbitrarily  determined,  " 
for  charitable  purposes.  That  seems  to  me  to  be  beginning  at  the 
wrong  end.  The  question  is  not  how  much  mone}^  the  state  should 
give  in  charity,  as  if  the  state  was  a  benevolent  and  conscientious  in- 
dividual giving  away  his  own  money.  The  state  government  is  trus- 
tee of  the  people's  money,  and  none  of  this  money  should  be  put  at 
the  disposal  of  the  Governor  or  anybody  else,  except  upon  the  basis 
of  the  most  careful  calculation  and  estimate  respecting  the  need  for 
the  money,  the  sum  which  will  suffice  to  answer  the  purposes  in 
question.  To  say  the  legislature  may  name  a  lump  sum  arbitrarily 
and  turn  it  over  to  somebody  else  for  distribution,  seems  to  me  to 
be  beginning  at  the  wrong  end,  and  to  be  defective  because  of  the 
failure  to  apply  a  scientific  method  of  determining  what  the  sum  shall 
be  that  is  thus  to  be  appropriated. 

The  second  reason  that  it  seems  to  me  to  be  an  unsound  method 
is  because  it  puts  into  the  hands  of  the  Governor  a  great  sum  for 
distribution  at  his  unchecked  discretion,  thereby  making  him  the 
almoner  of  the  state  with  all  those  evils  attendant  upon  such  a  system 
which  Judge  Gordon  has  so  eloquently  described.  ~  It  will  not  do. 
Mr.  Chairman,  to  reverse  the  budget  process  in  the  case  of  the 
charitable  appropriations  and  to  put  the  budget  system  into  effect 
in  the  case  of  all  the  others.  The  proper  method  of  procedure  is  to 
cause  the  suggestion  for  appropriations  for  charitable  purposes,  like 
all  the  rest,  to  originate  with  the  Governor,  to  be  made  the  subject 
of  inclusion  in  his  budget  proposals  to  the  legislature,  and  then  let 
the  legislature  act  upon  the  budget  items  which  he  has  submitted  in 
the  same  way  that  the  legislature  will  act  upon  other  items  in  the 
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budget,  saving  certain  safeguards  peculiarly  applicable  in  the  case  of 
charitable  appropriatiuns,  which  at  the  right  time  1  should  like  to 
suggest  for  the  consideration  of  the  Commission. 

But  the  question  now  being  upon  the  amendment  proposed  to  the 
report  of  the  committee,  1  venture  to  urge,  sir,  that  the  amendment  is 
objectionable  for  two  reasons.  In  the  first  place,  it  cuts  off  by 
anticipation  the  system  of  appropriations  to  institutions  not  under 
the  control  of  the  commonwealth  for  charitable,  benevolent  and  edu- 
cational purposes,  without  giving  the  commonwealth  an  opportunity 
to  test  out  the  value  of  such  an  appropriation  system  as  will  preserve 
in  healthy  combination  private  iiiitiative  and  state  grant  and  state 
supervision.  In  the  second  place,  the  method  of  administering  the  sys- 
tem in  the  interval  between  now  and  1927  is  defective  because  it  leave^i 
the  legislature  to  guess  at  the  amount  which  it  is  to  allot  in  charity 
each  year,  or  every  two  years,  and  then  makes  the  Governor  the  al- 
moner of  the  state  to  distribute  the  charity  fund  in  his  uncontrolled 
discretion.  At  the  right  time  1  sliould  like,  with  the  permission  of  the 
Commission,  to  propose  a  substitute  for  the  proposed  amendment 
now  under  discussion.  1  do  not  oifer  it  now,  because  to  inject  an 
elaborately  drawn  resolution  will  perhaps  cloud  the  air  and  obscure 
the  issue  that  the  present  amendment  raises. 

Let  me  say  that  the  proposal  that  1  shall  wish  to  press  upon  the 
attention  of  the  Commission  is  a  proposal  that  when  the  Governor 
shall  submit  his  budget  to  the  general  assembly,  he  shall  in  that 
budget  specify  either  a  lumping  item  as  a  result  of  his  study  of  the 
whole  situation,  specifying  what  is  to  be  appropriated  for  charitable 
ljurposes,  or  else  items  covering  the  api^ropriations  by  classes  of  ben- 
eficiaries, and  not  by  named  institutions ;  together  with  a  plan  for  the 
division  of  the  appropriated  fund  among  the  ultimate  beneficiaries 
according  to  a  plan  of  distribution,  taking  accoiuit  of  the  relative 
importance  of  the  classes,  and,  within  the  classes,  of  the  relative  con- 
formity to  the  prescribed  standards  of  excellence,  on  the  part  of 
the  ultimate  beneficiaries.  Then  let  the  legislature  be  limited  in 
its  functions  to  striking  out  items  or  reducing  them  in  the  case  of 
these  charitable  appropriations,  but  in  no  instance  permitted  to  in- 
crease them  ;  in  no  instance  permitted  to  make  approjiriations  to  an 
individual  institution,  or  to  a  particular  chaiity ;  in  no  instance  to 
modify  the  Governor's  plan  in  its  application  to  particular  bene- 
ficiaries ;  but  with  power  to  modify  the  plan  as  a  whole.  You  Avill 
then  introduce  into  your  distribution  of  the  charity  ntoney  the  prin- 
ciple of  general  as  distinguished  from  special  legislation.  Almost 
unconsciously  we  are  discussing  in  connection  with  this  matter  of 
charitable  appropriations  the  evils  of  special  legislation  which  in  their 
broader  sense  we  have  dealt  with  elsewhere.  That,  it  seems  to  me, 
is  going  about  the  thing  i  ight  end  foremost ;  to  put  upon  the  Gov- 
ernor the  responsibility  of  submitting  a  scheme  to  the  legislature, 
leaving  the  legislature  to  appropriate  in  accordance  with  the  scheme 
in  a  way  which  eliminates  special  appropriation  to  individual  asso- 
ciations or  particular  institutions.  But  when  you  proceed  the  other 
way  round  the  legislature  names  haphazard  a  lump  sum  and  makes 
the  Governor  an  irresponsible  almoner.  I  very  much  hope,  sir,  that 
the  amendment  under  consideration  will  not  prevail,  that  we  shall 
not  make  the  mistake  of  shutting  down  now  on  this  great  combination 
of  state  activity  and  pinvate  activity  until  we  shall  have  had  first  an 
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iiitelligeut  system  of  distributiou  of  the  state  monej',  and  in  particular 
also  that  we  shall  not  adopt  any  method  of  distribution  which  makes 
the  legislature  approj)riate  an  arbitrary  sum,  and  leaves  the  Gov- 
ernor in  the  position  of  irresponsible  distributor. 

Mr.  STACKPOLE.  Mr.  Chairman:  I  have  listened  with  much 
interest  to  the  discussion  of  this  question.  I  thought  up  to  today 
that  this  Commission  was  broad  enough,  and  safe  and  sane  enough, 
and  headed  in  the  right  direction,  but  1  fear  today  that  we  are 
rapidly  approaching  the  paternalistic  in  revision.  I  do  not  know 
whether  the  Governor  has  yet  decided  to  resign,  but  I  suspect  he  will 
should  all  these  amendments  go  tlirough.  No  Solomon,  in  my  judg- 
ment, has  yet  appeared,  who  would  be  able  to  de\'elop  the  system  that 
we  are  now  discussing  with  any  great  satisfaction  to  the  people  of 
the  state.  It  occurs  to  me  that  when  we  propose  to  impose  upon  the 
Governor  of  the  state  the  great  and  tremendous  responsibility  of 
preparing  a  budget  which  would  be  satisfactory  to  a  considerable 
nuimber  of  people  of  the  state,  and  on  top  of  that  ask  him  to  ad- 
minister the  charitable  grants  of  the  state,  then  we  are  assuming  that 
he  is  a  much  stronger,  a  much  more  courageous,  and  a  much  wiser 
man  than  he  is,  or  any  other  man  could  assume  to  be.  Charity  has  no 
creed.  Like  niy  friend,  Jiulge  Gordon,  I  am  also  a  Presbyterian,  but 
during  the  last  few  j-ears,  the  period  of  the  great  war,  I  happened  to 
change  my  views  somewhat  respecting  what  ai*e  known  as  sectarian 
and  other  matters.  It  was  my  privilege  to  serve  as  chairman  of  the 
United  War  Work  Committee,  comprising  ten  central  Pennsylvania 
counties.  I  was  associated  with  Catholics,  and  .Tews,  aiid  Presby- 
terians, and  M&thodists,  men  and  women  of  practically  every  faith. 
I  do  not  know  of  any  experience  that  has  so  impressed  me,  that  has 
so  change<l  my  views.  There  was  a  time  that  1  regarded  certain  faitlis 
as  impossible.  I  do  not  believe  so  any  more.  We  did  not  ask  the 
faith  of  men  when  we  went  into  this  great  war,  and  I  submit  that 
we  are  perhaps  moving  in  the  wrong  direction  when,  at  tliis  late  day, 
we  assume  to  strike  down  the  great  charitable  institutions  because 
they  happen  to  be  managed  or  controlled  to  some  extent  by  sectarian 
organizations.  I  feel  very  deeply  the  danger,  if  I  may  so  suggest,  of 
our  proposing  to  wipe  out  now,  or  hereafter,  the  great  agencies  for 
good  that  have  been  established  for  so  many  years.  I  cannot  imagine 
this  wonderful  commonwealth  of  ours  being  no  longer  a  Good  Sa- 
maritan. I  have  not  very  much  confidence  in  an  organization  or  a 
department  which  mechanically  and  cold-bloodedly  administers  char- 
ity. I  doubt  whether  the  people  of  this  state  would  consent  to  it.  I 
suspect  that  the  rock  upon  which  this  proposed  Constitution  might 
break  would  be  any  proposition  that  would  mean  the  wiping  out  of 
our  present  system  of  charitable  appropriations.  I  realize  perfectly 
well — I  have  not  been  around  the  legislature  for  many  years  withoiit 
realizing  the  defects  in  the  j)i'psent  system,  but  that  is  a  matter  of 
practice  and  method,  and  it  ought  to  be  possible  for  the  legislature 
to  so  change  the  system  as  to  safeguard  the  moneys  of  the  common- 
wealth. These  moneys  come,  not  from  one  class  of  religious  belief, 
but  from  the  taxpayers  of  every  belief,  and  Avhen  that  money  is  a])- 
propriated,  as  it  is  appropriated  for  the  several  institutions,  the  non-  ■ 
sectarian  and  the  sectarian  have  the  same  interests,  and  under  proper 
control  and  under  reasonable  regulation  there  can  be  no  danger,  as 
I  see  it,  in  the  proper  distribution  of  the  commonwealth's  grants 
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from  time  to  time.  It  is  a  very  grave  proposition.  I  do  not  think 
that  there  is  anj'thing  before  this  Commission  that  approaches  it  in 
importance.  1  have  no  doubt  whatever  what  will  happen  to  this 
proposition  when  it  is  submitted  to  the  people  now  or  in  after  years. 
I  do  not  have  any  idea  whatever  that  it  would  be  adopted  b}^  the 
people.  Also  I  think  that  we  should  concentrate  onr  thought,  not 
so  much  upon  abandoning  the  present  system,  as  upon  a  pi'oper  regu- 
lation of  the  system,  with  a  view  of  encouraging  these  Avonderful 
agencies  for  good,  scattered  all  over  the  state,  in  every  little  hamlet 
and  village  and  town  and  city.  Why,  you  would  hear  such  a  protest 
as  you  never  heard  before  as  you  go  out  from  this  body  favoring  this 
change.  If  the  old  system  of  encouraging  men  and  women  of  the 
very  best  character  in  their  comnumities  to  go  on  in  their  good  work, 
if  that  system  is  an  evil  and  you  are  going  to  turn  their  charity  over 
to  a  great  machine  of  the  state — you  know  how  much  heart  there 
is  in  that  kind  of  a  machine, — never  in  the  world  would  the  people 
of  Pennsylvania  approve  of  such  a  change.  I  listened  with  a  great 
deal  of  interest  to  Judge '  Goi'don's  very  forceful  statement  of  his 
position.  I  hesitate  even  to  differ  with  him.  1  have  the  greatest 
admiration  for  his  personal  ability.  Mj  recollection  of  him  goes  back 
many  years,  to  his  service  in  the  Senate,  and  he  speaks  out  of  his  full 
experience ;  but  I  cannot  agree  with  him  that  the  time  has  yet  come 
in  tliis  state  to  wipe  out  what  I  believe  to  be  a  system  that  must  be 
perhaps  safeguarded  in  some  way,  but  in  principle  must  remain. 

Mr.  CARSON.  Mr.  Chairman:  I  had  not  the  benefit  of  hearing 
the  discussion  which  took  place  during  last  week  when  the  suggested 
amendment  was  reported,  nor  have  I  had  the  benefit  of  being  a  mem- 
ber of  the  committee  from  which  this  particular  provision  has  been 
reported,  but  I  have  listened  with  almost  entranced  interest  to  the 
exceedingly  able  discussion  which  has  taken  place.  The  gravity  of 
the  subject  has  evidently  impressed  every  speaker,  and  the  silence 
that  has  pervaded  this  hall  while  the  discussion  has  been  going  on 
indicates  a  keen  interest  on  the  part  of  evei'y  member  of  this  Commis- 
sion. We  are  weighted  down  with  a  sense  of  personal  as  well  as 
official  responsibility.  Now,  I  Iiave  listened  with  a  mind  entirely 
open,  because  I  had  no  views  of  my  own,  to  what  Judge  Gordon  said. 
Powerfully  put !  Put  in  a  way  that  would  almost  coerce  acquiescence 
in  his  conclusions.  I  have  heard  the  impressive  statements  of  facts 
from  Mrs.  Miller,  facts  and  figures  which  indicate  a  condition 
not  of  indifference,  but  perhaps  of  unconscious  incompetency  on  the 
part  of  a  great  district  in  Pennsylvania  in  dealing  with  a  great  evil. 
I  have  listened  to  Mr.  Peppei-'s  balancing  of  the  objections  to  the 
existing  system  and  to  the  proposition  that  he  has  made  as  a  substi- 
tute. I  have  listened  also  to  the  impressive  words  of  Mr.  Stackpole  in 
regard  to  the  danger  and  consequences  of  an  injudicious,  intemperate 
attack  upon  the  existing  system.  One  of  the  advantages  of  being  here 
in  Committee  of  the  Whole  is  that  not  one  of  us  is  arrayed  along  any 
partisan  line.  We  have  no  pride  of  authorship  in  this  plan  or  the 
other  one.  We  are  all  actuated  by  an  earnest  desire  to  report  out  of 
this  body  some  result  which  will  prove  itself  in  the  judgment  of  the 
great  public  as  an  improvement  upon  existing  conditions,  and  as  a 
constitutional  bulkwark  behind  which  public  interests  may  hereafter 
take  shelter  for  the  next  fifty  years  or  more.  Now.  I  consider  that  we 
cannot  always  reduce  our  action  to  a  simple,  cold,  logical  proposition. 
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nor  can  we  put  the  square  and  the  compass  to  the  meaning  of  this  or 
that  proposition,  and  say  because  it  is  contrary  to  a  theory  that  we 
should  so  guide  oui  selves  as  to  support  the  theory  at  the  sacrifice  of 
the  possible  or  probablj'  result;  nor  can  we  so  legislate  that  human 
nature  is  changed  in  its  course.  We  are  dealing  with  human  beings ; 
we  are  human^beiugs  ourselves,  subject  to  the  same  passions,  emo- 
tions, ambitions,  vanities  and  weaknessess  which  actuated  our  fathers, 
and  which  our  children  and  children's  children  will  inherit  from  us 
before  they  reach  an  ideal  condition  of  humanity.  jS'ow,  I  will  grant 
,  3'ou  that  there  are  numerous  instances  of  individuals  banding  them- 
selves together  in  the  management  of  pai'ticular  institutions,  arro- 
gating to  themselves,  and  I  will  put  it  as  strongly  as  possible,  arro- 
gating to  themselves  the  exclusive  right  of  management,  feeding  to 
their  own  satisfaction  on  that  sort  of  self -grown  pride,  which  amounts 
to  personal  vanit}',  in  occupying  positions  in  a  community  which 
represent  influence  and  power  and  perhaps  a  certain  ability  to  dis- 
tribute benefits  in  the  direction  of  favored  individuals.  I  grant  you 
that  doctors  may  be  so  indentified  with  an  institution  that  they  obtain 
admission  to  the  wards  of  hospitals  of  their  own  favorite  patients. 
Grant  all  that.  Grant  that  institutions  may  be  organized  year  after 
year  by  people  in  large  or  small  towns  for  the  purpose  of  obtaining 
some  sort  of  social,  financial  or  influential  position  in  the  community 
which  without  that  institution  they  would  not  possess.  Grant  all 
that.  That  is  human  nature  in  its  weakness.  Can  we  change  that 
by  legislation  or  hj  constitutional  provision?  No.  Now,  what  do 
we  have?  With  all  those  weaknesses,  let  us  see  at  least  what  the 
merits  of  the  institution  are.  Ever  since  the  shores  of  the  Delaware 
were  trodden  hy  the  footsteps  of  the  associates  of  "William  Penn,  with 
charity,  mercy  and  truth  in  their  hearts  and  in  their  creed,  the  rep- 
resentatives of  every  race  and  every  sect  came  here ;  not  as  in  Massa- 
chusetts, peojjle  of  purely  English  blood  under  one  creed;  not  as  in 
New  York,  the  Eaiickerbockers  or  the  Netherlanders ;  not  as  in  Vir- 
ginia, the  English  Cavaliers ;  not  as  in  Delaware,  the  Sweedes ;  not 
as  in  South  Carolina,  the  Huguenots ;  but  there  came  to  these  shores, 
first  the  Dutch,  then  the  Sweeds,  then  the  English,  then  the  Germans, 
tlien  tlie  Welsh,  then  the  French,  theji  the  Scandinavians,  then  the 
Scotch,  then  the  Irish ;  Quakers,  Mennonites,  Dunkards,  Amish, 
Moravians,  Episcopalians,  Catholics,  Presbyterians ;  every  race  and 
every  creed  came  here  to  the  shores  of  this  commonwealth,  until  there 
was  distilled  from  mixed  blood  in  the  alchemy  of  America,  through 
the  pressure  and  hot  files  of  the  Kevolution,  and  through  the  succes- 
sive struggles  for  religious  and  i)olitical  freedom,  the  most  precious 
elixir  of  the  ages  in  the  constitution  of  the  American  people;  and 
it  is  now  here  with  all  its  strength  and  all  its  weakness. 

Now,  what  do  these  good  men  and  women  do?  Grant  you  that 
they  are  successful  in  the  management  of  their  institutions  and  that 
there  may  be  cases  of  promotion  to  certain  favored  individuals.  Are 
they  growing  fat  and  rich  themselves  from  the  charges  for  the  serv- 
ices? No.  These  men  and  women  unselfishly  devote  themselves  day 
and  night  to  the  management  of  institutions,  for  the  relief  of  the 
suffering  and  poor,  for  the  widow  and  the  child,  for  taking  care  of 
the  ci'ipples  of  the  factories  and  the  victim  of  the  roadway  accident 
from  a  too  rapidly  passing  machine.  They  do  not  stop  to  inquire  as 
to  the  religion  or  the  education  or  the  sect  or  the  creed  of  the  poor 
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cripple  who  is  Ijaiig  in  the  ditch.  Thej'  take  him  to  the  nearest 
hospital,  and  administer  charity.  Now,  if  you  cut  them  off,  if  you 
say  to  them  the  state  is  so  narrow  in  its  view  that  we  do  not  intend 
to  give  them  that  state  appropriation,  what  have  you  done?  I  am 
dealing  with  human  natui"e  as  it  is.  You  have  cut  out  the  taproot 
of  your  chai'itable  institutions.  There  is  no  longer  any  incentive. 
Oh,  no.  As  Mr.  Stackpole  has  said,  you  make  it  what?  You  convert 
every  institution  which  at  the  present  time  represents  the  highest 
exertion  of  a  heartfelt  devotion  of  unselfish  men  and  women  to  acts 
of  God  and  mercy  and  convert  it  into  a  political  machine.  State 
institutions  to  handle  state  money !  Well,  we  have  not  had  even 
during  the  agony  of  this  great  war  any  demonstration  made  to  us 
of  the  supei'iority  of  state  management,  whether  of  our  railroads 
or  other  public  enterprises,  which  would  satisfy  us  that  public  man- 
agement, though  theoretically  representing  the  government,  is  better 
than  private  management,  or  that  it  is  as  intelligently  and  unselfishly 
operated  of  as  economically  administered.  Let  word  go  forth  from 
one  end  of  tliis  great  commonwealth  to  the  other  that  the  stream  of 
charitj',  which  does  not  pour  forth  for  individual  advantage,  but 
whicli  is  distributed  through  the  instrumentality  of  private  insti- 
tutions as  aids  to  the  insiifficient  appropriations  which  the  state 
gives,  is  to  end,  and  ruin  will  follow.  No  charity  lives  alone  on  the 
state  appropriations,  but  is  aided,  by  individual  legacies  and  endow- 
ments, which  go  to  swell  the  general  current  of  benevolence. 

Suppose  some  scheme  for  the  alteration  of  the  agriculture  of  this 
great  valley  of  the  Susquehanna  were  projected,  so  that  the  waters 
that  come  down  from  the  northern  and  the  western  branch,  where 
they  unite  at  Sunbury,  were  to  be  diverted  and  a  large  part  of  the 
moisture  which  nature  intended  to  shed  into  this  great  valley  was 
witldield  before  it  reached  the  waters  of  the  Chesapeake.  What 
would  be  the  effect  on  your  agriculture?  Your  clover  fields  would 
wither,  your  alfalfa,  your  timothy  and  other  crops,  your  green  fields 
would  disappear,  your  cattle  would  die  and  your  farms  would  grad- 
ually dry  up.  Are  you  going  to  threaten  the  great  diarities  of  the 
state  simply  because  we  say  these  individuals  are  not  accountable 
for  state  funds  ?  Why  cannot  we  provide  that  wherever  an  institution 
receives  state  money  that  it  shall  account  for  the  money  received  to 
an  auditor?  Or  let  the  Auditor  General  go  over  their  accounts  and 
say,  'Y^^e  gave  you  four  hundred  thousand  dollars,  tell  us  what  you 
did  with  it,  and  until  you  can  show  an  honest  and  intelligent  ad- 
ministration of  that,  yoii  have  not  proved  yourself  to  be  an  efficient 
administrator."  To  simply  cut  them  off  and  pronounce  their  doom 
in  1027,  or  seven  years  hence,  and  say  that  then  the  guillotine  shall 
fall,  will  cast  a  dread  to  overspread  not  merely  the  institutions  of 
the  state,  but  upon  the  unfortunate  victims  who  are  in  their  beds, 
wondering  from  where  relief  will  come.  Now,  that  is  a  big  subject, 
and  it  ought  to  be  discussed  carefully  before  we  attempt  such  a 
drastic  measure  as  to  cut  them  off,  either  at  the  present  time  or  in 
the  future,  however  definite  you  make  it.  It  is  like  fixing  a  day  for 
a  man's  execution.  He  watches  the  clock  day  by  day  and  night  by 
uiglit,  and  as  he  gets  nearer  and  nearer  to  his  doom,  his  heart  grows 
heavier  and  heavier.  You  might  just  as  well  suspend  his  misery  and 
put  him  out  of  existence  speedily,  if  you  are  merciful.  Instead  of 
doing  that,  let  us  say  that  we  are  goiug  to  demand  satisfactory  ac- 
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counting  in  a  business  manner.  Do  not  we  get  the  same  control  that 
we  would  have  in  a  state  institution,  and  do  we  not  have  also  the 
benefits  of  that?  It  seems  to  me  it  would  be  the  greatest  loss  to  this 
commonwealth  if  having  the  actual  symx>athy  and  the  heartfelt, 
earnest  devotion  of  unselfish  men  and  women  in  the  cause  of  charity 
to  make  them  feel  that  either  their  motives  had  been  aspersed  or  their 
characters  had  been  misinterpreted,  and  they  were  told  to  go  off  and 
withdraw  their  hands  as  unworthy  assistants  of  a  great  state  in 
caring  for  its  suffering  and  its  poor. 

MR.  ALTER  IN  THE  CHAIR. 

Mr.  REED.  Mr.  Chairman:  I  do  not  like  to  take  up  time  after 
the  eloquent  speeches  that  we  have  had,  but  I  want  to  join  my 
protest  to  that  of  Mr.  Carson.  My  father  was  superintendent  of  the 
insane  asylum  at  Dixmont  for  many  years,  and  I  passed  my  minority 
there,  and  to  forestall  any  member  of  the  Commission,  I  probably 
show  traces  of  it.  But  that  hospital  \^'as  run  by  charitable  people 
in  Pittsburgh.  A  case  was  found  in  a  poorhouse,  an  intelligent, 
educated  girl,  lying  on  a  bundle  of  straw,  fed  with  scraps  of  food, 
and  I  saw  that  girl,  up  to  the  time  that  I  left  the  hospital,  a  happy 
inmate,  and  it  was  largely  through  her  case,  as  I  say,  this  hospital 
was  started.  Now,  I  read  somewhere  an  article  some  years  ago  by 
a  magazine  writer  in  which  he  used  an  expression,  and  that  has  re- 
mained in  my  mind ;  of  course,  he  used  it  about  this  band  of  uplifters 
and  the  efflciency  experts  running  around  attending  to  other  people's 
business,  winding  up  with  such  things  as  the  notorious  Pittsburgh 
Survey ;  but  he  called  them  "soldiers  of  the  common  good."  That  ex- 
pression, it  seems  to  me,  applies  to  the  thousands  of  good  men  and 
women  in  this  commonwealth  who  are  giving  their  time  and  heart  to 
this  work  without  any  idea  of  recompense.  I  do  not  know,  it  may  be 
in  Philadelphia,  that  it  is  considered  of  social  advantage  to  be  on  a 
board  of  directors  of  a  hospital  or  association  or  institution  of  that 
kind,  but  I  know  in  Pittsburgh  we  have  to  hunt  the  people  to  go  on 
the  board  and  sort  of  drag  them  into  the  Avork ;  once  in,  and  once  in- 
terested, they  usually  stay  in  and  make  good  managers.  It  is  not 
easy  for  me  to  talk  this  afternoon,  but  I  do  want  to  join  ray  protest. 
I  do  not  want  to  see  this  state  Prussianize  its  charity.  I  have  no  fear 
that  if  you  pas-s  this  amendment  in  this  body  that  it  will  ever  be- 
come effective.  I  do  not  believe  either  in  the  utter  depravity  of  the 
legislature  or  that  they  trade  these  appropriations  back  and  forth. 
Of  course,  I  have  not  had  the  experience  here  that  some  of  the  other 
gentlemen  have  had.  But  I  know  how  it  is  with  our  appropriations 
to  the  western  end  of  the  state.  It  seems  rather  more  difflcult  to  get 
some  member  of  the  legislature  to  take  them  up  than  it  is  the  other 
wRj.  As  far  as  the  fear  of  the  effect,  if  he  does  not  do  everything 
that  a  board  of  managers  want?,  whicli  Judge  Gordon  says  he  is 
afraid  not  to  do,  he  is  afraid  of  losing  the  votes  of  tlie  godly — I  never 
knew  the  godly  elected  members  to  the  legislature — I  really  think  my 
friend  drew  on  his  imagination  for  a  good  many  of  his  thoughts;  and 
that,  as  Mr.  Carson  said,  if  you  cut  the  taproot  of  charity  and  Prus- 
sianize or  make  these  institutions  state  institutions,  you  will  do,  I 
am  not  afraid  that  you  can  do  it,  but  we  are  talking  of  theory  now, 
you  will  do  tlie  greatest  harm  in  the  state  of  Pennsylvania  that  it  is 
possible  to  imagine. 
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Mr.  GORDON.  Mi'.  Chairman:  I  have  listened  to  this  discussion 
with  a  great  deal  of  interest,  and  I  Am  amazed  at  the  trend  it  has 
taken.  I  liave  heard  each  of  those  who  have  opposed  the  amendment 
which  I  offered  seriously  announce  that  if  the  state  ceases  to  give 
these  institutions  money  to  sustain  their  charities,  these  good  people 
will  abandon  their  work  and  give  the  charities  up.  What  does  that 
mean  ?  Mr.  Carson  says  tha  t  if  you  take  away  the  state  aid  you  will 
cut  the  taproot  of  charity.  Ts  that  so?  If  it  is  so,  then  this  large 
number  of  private  institutions  could  not  exist  without  the  support  of 
the  state.  If  that  is  so,  the  argument  is  still  stronger  in  favor  of  those 
who  hold  as  I  do,  that  these  are  really  institutions  living  on  the  tax- 
paj'ers'  money,  and  under  the  cloak  and  subterfuge  of  private  chari- 
ties are  really  conducting  public  charities  with  public  means  and  with 
only  a  sprinkling  or  modicum  of  private  charity.  Is  that  really  true? 
If  that  is  so,  the  sooner  we  cease  this  condition  the  better.  If  that 
is  so,  if  it  is  so  that  these  very  religious  people  whom  Mr.  Carson 
marched  in  review  before  us,  who  came  over  with  Penn  or  after- 
wards— and  I  saw  them  march  with  their  curious  garb  before  my 
vision — is  it  so  that  those  people  will  not  maintain  charities  unless  the 
slate  helps  to  support  them?  For  one  I  do  not  believe  that  proposi- 
tion ;  and  I  do  not  believe  the  appropriations  are  the  taproot  of 
those  charities. 

Mr.  Chairman,  this  matter  began  when  the  state  was  young.  When 
Penn  came  over  here  and  for  a  century  and  more  afterwards  the 
pioneers  were  not  rich.  We  had  not  developed  I*ittsburgh  then,  for 
instance,  with  all  that  goes  with  that  name.  Our  great  commerce 
was  not  developed.  We  did  not  have  one  hundred  millions  of  people. 
We  did  not  own  one  hundred  and  thirty  billions  of  securities,  eagerly 
bought  up  and  I  hope. as' eagerly  retained  by  those  who  bought  them. 
We  were  a  young  commonwealth,  and  these  charities  had  to  be  estab- 
lished when  they  were  needed  for  the  time  being  hj  those  who  were 
charitable,  and  they  were  helped  by  the  state  at  first,  and  properly 
so.  The  cry  that  went  out  for  help  for  those  charities  is  the  cry  that 
has  gone  up  vehementlj^  and  powerfully  ever  since.  In  those  days 
of  infant  industries,  they  Avere  infant  charities,  under  the  protection 
of  the  state  in  their  infancy.  The  state  has  grown  and  grown  rich,  and 
the  charities  have  grown  and  grown  rich.  I  have  no  statistics  to 
guide  me,  but  I  presume  that  the  great  body  of  the  wealth  of  the 
country  is  held  by  the  people  representing  some  one  or  other  of  the 
numerous  religious  beliefs  of  our  people.  They  have  got  the  money. 
But  what  has  happened  is  that  this  thing  being  fixed  on  the  financial 
system  with  the  growth  of  years,  and  with  a  laudible  desire,  which 
I  have  not  impugned  either  in  motive  or  results,  with  a  laudible  desire 
to  see  their  charity  extended,  they  have  sought  money  to  increase  it 
by  the  addition  of  buildings,  by  the  increase  of  staff,  and  year  by  year, 
and  year  after  year,  each  previous  appropriation  has  plead  for 
another,  until  the  sum  has  grown  and  grown.  I  wish  we  had  the 
figure  here.  I  think  there  was  a  promise  that  we  should  have  them 
here.  I  cannot  tell  how  many  millions  of  dollars,  but  these  small 
infant  charities,  once  properly  supported  and  helped  by  the  state, 
have  grown  into  colossal  institutions  covering  blocks  in  some  cities, 
maintaining  costly  and  important  stafi's,  some  of  them  adjuncts 
to  the  investigation  of  science.  They  are  constantly  asking  for  added 
improvements  to  use  all  the  appliances  they  can.    They  are  like  a 
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great  industry  crying  for  more  capital  that  it  may  utilize  its  plant 
to  the  best  advantage.  And  year  after  year  they  are  getting  it.  But 
I  do  not  believe  that  the  churches  and  benevolent  people  would  cease, 
if  the  appropriations  would  cease,  to  maintain  these  charities.  That 
is  an  ungracious  attitude ;  yet  I  almost  seem  to  hear,  if  that  be  possi- 
ble, sneers  and  criticism  of  tjiose  opposed  to  my  position  in  this  mat- 
ter. I  should  like  to  see  private  benovelence  exhaust  itself  in  main- 
taining charities.  I  never  knew  a  man  ruined  by  charity.  I  never 
knew  a  community  or  a  church  lianiied  by  charity.  I  think  the  giv- 
ing of  the  great  wealth  of  the  country  is  a  matter  everybody  ought  to 
recognize  more  and  more,  that  it  is  the  obligation  to  use  this  wealth 
for  public  purposes.  And  therefore,  Mr.  Rockefeller,  with  his  saga- 
cious benevolence  which  has  characterized  him  so  often,  has  given  of 
his  wealth  to  found  important  charitable  and  scientific  institutions ; 
and  there  are  others  whom  I  will  not  name,  but  they  are  giving  to- 
wards public  charities.  These  charities  will  not  disappear  over  night, 
and  nobody  thinks  of  supplanting  them  with  something  else. 

But  there  are  many  directions  in  which  the  charities  of  the  state 
are  estopped  because  of  these  grooving  gifts  made  to  private  chari- 
ties. I  had  no  particular  one  in  view,  I  did  not  mean  to  assail  the 
motives  of  anybody  who  gives,  who  gives  even  a  cup  of  cold  water  in 
His  name.  Those  who  did  it,  did  it  without  any  thought  of  posthu- 
mous pride  which  induced  the  making  of  an  imperfect  and  inadequate 
devise  to  establish  an  institution  which  afterwards  had  to  call  on  the 
aid  of  the  state  to  maintain  itself,  and  which  has  continued  to  claim 
the  aid  of  the  state  ever  since  to  maintain  it  in  the  name  of  the 
original  donor  of  the  endowment.  I  want  to  suggest  one  thought  that 
just  occurs  to  me.  Our  rich  men  will  have  an  added  inspiration  to 
maintain  these  charities,  and  in  this  way  the  very  rich  can  now  give 
from  their  incomes  large  sums  to  escape  taxation  and  surtax  under 
the  income  tax  law,  and  what  would  seem  to  be  a  gift  of  one  hundred 
thousand  dollars  to  take  the  place  of  the  one  hundred  thousand 
dollars  that  the  state  would  have  given,  means  in  effect  very  often 
a  gift  of  thirty-five  thousand  dollars,  because  if  it  had  not  been 
given  to  charity  it  would  have  been  taken  by  the  government  from  the 
very  rich  in  the  way  of  income  tax ;  and  probably  this  income  tax  may 
stimulate  additional  private  generosity.  But  I  resent  the  imputation, 
I  deny  the  argument,  that  the  withdrawal  of  state  aid  is  to  strike 
down  private  charities.  I  believe  it  will  stimulate  it.  If  it  does  not 
stimulate  it,  it  will  mean  that  the  private  charity  behind  these  insti- 
tutions is  not  as  unselfish  as  it  claims  itself  to  be.  What  great  de- 
nomination would  permit  one  of  its  charities  to  languish  and  die  if 
the  state  ceased  to  support  it?  I  do  not  believe  any  one  of  them 
would  permit  their  great  charities  to  suffer ;  but  I  do  believe  that  the 
fact  that  we  can  look  to  the  state  for  aid  induces  many  a  testator  in 
these  churches  not  to  think  of  making  gifts  by  will  to  these  institu- 
tions which  are  supported  by  state  aid.  I  think  every  church  will  be 
helped,  and  every  church  charity  will  be  helped,  in  the  greater  activity 
and  greater  pride  and  greater  philanthropy  of  these  people,  if  they 
cease  to  be  dependent  upon  the  bounty  of  the  state.  I  renew  my  con- 
viction, founded  in  early  education,  founded  upon  reflection,  and 
grown  into  a  part  of  my  political  character,  that  the  present  charitable 
and  educational  establishments  of  the  state  ought  not  to  be  supported 
by  the  taxpayers'  money. 
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Judge  Reed  has  spoken  of  the  fact  that  his  father  was  the  super- 
intendent of  Dixniont,  an  institution  for  the  insane  in  western  Penn- 
sylvania, and  this  impels  nie  to  tell  a  fact  in  my  experience  with  re- 
spect to  the  insane  hospitals  of  the  state.  In  1883  T  was  chairman  of 
the  special  committee  on  the  lunacy  laws  of  this  commonwealth,  and 
an  investigation  was  had  of  tlie  insane  institutions  of  the  state.  With 
my  colleagues  1  traveled  all  over  the  commonwelath  examining  the 
public  the  quasi-public  and  private  institutions  for  the  insane  of  the 
commonwealth,  and  we  found  a  terrible  situation.  We  found  that  the 
insane  institutions  maintained  exclusively  by  private  persons  were 
very  often  used  for  criminal  and  inhuman  juirposes.  We  found  the 
insane  were  treated -without  liumanity  even  in  the  public  institutions, 
with  the  result  that  a  law  was  fabricated,  was  prepared  in  1883,  which 
1  had  the  honor  of  presenting  in  the  old  Senate  chamber,  in  which 
the  laws  touching  on  the  insane  were  codified  in  this  commonwealth. 
That  is  the  law  of  the  state  today,  and  under  that  law  the  private 
insane  institutions  come  under  the  scrutiny  and  control  as  well  as 
tlie  public  insane  institutions,  Dixmont  among  others.  I  very  well 
remember  tliere  was  an  important  representative  from  Dixmont  who 
appeared  before  our , committee  and  made  an  argument  against  the 
law  which  was  proposed,  and  which  was  passed,  and  which  is  the  law 
of  the  state  today.  Authority  resents  giving  up  privilege.  Of  course, 
all  those  interested  in  those  institutions  do  not  want  to  give  up  public 
help,  and,  of  course,  there  will  be  clamor,  and  Mr.  Stackpole  is  right, 
there  will  be  clamor  against  the  Constitution  at  first  for  the  reason 
that  the  i>eople  would  not  be  deceived;  the  newspapers,  the  press, 
the  pulpit  and  the  intelligent  members  of  all  these  denonnnational 
institutions  will  look  at  these  things  rationally  in  the  end.  I  think 
one  or  two  of  the  great  churches  will  be  glad.  Oh,  how  glad ! 
They  ought  to  be  glad  of  the  fact  they  will  not  have  to  demean  them- 
selves by  hiring  lawyers  and  sending  them  up  here  to  plead  with 
the  members  of  the  legislatui'e  for  appropriations  from  the  state  to 
maintain  their  charities,  and  when  they  get  them  there  afterwards 
go  to  the  (lovernor  and  on  their  knees  almost  beg  that  in  the  trim- 
n;ing  process  which  he  goes  through  in  clipping  these  exorbitant  bills, 
that  their  institution  might  not  be  clipped  the  most,  but  that  some 
others  shall  feel  the  shears  nu>st  keenly.  It  would  be  an  elevating 
thing  to  stop  this  subsidizing  of  charitable  impulses  of  christian 
churches.  So  much  for  this  matter,  so  much  for  cutting  the  taproot 
of  charity ;  so  much  for  destroying  at  a  blow  the  great  philanthropic 
institutions  of  the  state.  Now,  moreover,  the  state  is  den^ang  money 
which  it  ought  to  spend  for  those  ciiarities  which  particularly  belong 
to  it.  1  am  glad  Mr.  Reed  brought  up  this  insane  subject.  Tt  is  like 
him.  The  insane  asylums  of  the  state  are  overcrowded.  Norristown 
I  think  has  a  normal  capacity  of  about  a  thousand.  I  believe  there 
are  sixteen  hundred  in  it,  and  iiiej  lie  in  the  corridors  because  there 
is  no  place  to  put  beds,  and  tlie  courts  continue  to  send  them  up  there. 
T  think  that  is  true  of  every  insane  institution  in  the  state;  it  is  over- 
crowded. Tt  is  inhuman  to  keep  them  in  that  position.  There  ought 
to  be  more  of  them  and  larger  ones,  because  of  all  the  children  of  sor- 
row the}'  call  most  loudly  for  the  help  of  the  state. 

But  the  insane  today  are  sadly  neglected  in  this  state  by  the  legis- 
lature of  the  state.  And  why?  Because,  mox'e  numerous  than  those 
poor  ones  in  those  institutions,  more  potent  than  those  who  are  their 
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benefactors,  are  the  people  who  come  here  every  two  years  to  beg  or 
demand  of  the  legislature  millions  for  privately  conducted  charities. 
There  is  no  argument,  1  think,  in  fundamental  political  justice,  I  be- 
lieve there  is  no  argument  in  the  psychology  of  giving,  which  will 
defend  this  system ;  and  although  it  may  require  education  for  some 
time,  this  thing  must  stop.  Believe  me,  Mr.  Chairman,  it  will  have 
to  stop  some  time.  I  am  not  tenacious  of  the  method  set  forth  in 
my  amendment  that  Mr.  Pepper  has  criticised.  He  says  that  under 
my  amendment  all  the  legislature  would  have  to  do  would  be  to 
vote  a  gross  amount  for  that  sort  of  charity,  and  the  Governor  would 
have  the  invidious  duty  of  selecting  those  to  whom  the  charities 
would  go.  Is  it  not  more  invidious  in  him  than  it  is  in  the  legislature 
to  select  those  more  likely  to  be  just,  those  more  likely  to  be  wise, 
those  more  likely  to  be  economical  in  the  distribution  of  the  appropria- 
tions, than  it  is  for  one  man  upon  wliom  the  eyes  of  the  charitable 
will  be  concentrated,  or  the  two  hundred  and  seven  in  the  lower 
house  and  the  fifty  in  the  upper  house  to  vote  almost  wholesale  on  the 
demands  of  these  private  charities?  What  would  be  the  remedy  of 
Mr.  Pepper?  He  would  have  it,  under  the  budget  system,  in  a  bill  in 
which  the  particular  charities  would  be  designated  with  the  amount 
each  is  to  get.  Surely  that  requires  of  him  an  invidious  discrimina- 
tion and  distinction  more  than  my  poor  amendment  does.  Limit  the 
legislature  to  not  give  more  than  the  Governor  says,  but  allow  the 
legislature  to  pare  down.  Does  anybody  imagine  that  the  legislature 
will  pare  down  the  gifts  of  the  Governor  to  those  institutions?  They 
would  not  dare  to.  I  am  not  tenacious!  of  the  method,  but  all  1  should 
like  to  do  is  to  have  an  understanding  by  the  good  people  of  this  com- 
monwealth that  after  1927  their  very  wortliy  purposes  shall  be  carried 
out  by  themselves  without  state  aid,  and  the  state  shall  build  the 
asylums  it  needs ;  shall  build  larger  prisons  even,  unless  prohibition 
should  curtail  their  inmates ;  they  sliall  build  adequate  penitentiaries, 
adequate  almshouses  where  they  are  needed ;  adequate  insane  institu- 
tions, and  they  are  needed  all  over ;  and  also  such  other  charities  as 
may  come  within  the  distinct  purview  of  the  state.  I  trust  no  one 
will  think  that  I  reflect  upon  any  person  or  upon  any  institution. 
But  I  reflect  upon  a  principle.  I  inveigh  against  an  idea  which  I  be- 
lieve pernicious.  T  would  like  by  tlie  adoption  of  this  amendment  to 
see  this  commonwealth  start  on  the  right  road  to  have  the  moneys 
01  the  state  expended  by  the  state  authorities,  and  not  give  tliem  to 
private  institutions  or  individuals  for  private  administration. 

Mr.  SCHAFFER.  Mr.  Chairman:  I  think  every  member  of  this 
Commission  is  desirous  of  solving  this  most  important  problem  with 
the  best  result  possible.  It  seems  to  me  tliat  a  realizing  sense  of 
what  the  situation  in  the  state  is  may  be  helpful  to  the  discussion. 
It  further  seems  to  me  that  .Judge  Gordon's  amendment  ought  not  to 
prevail,  as  he  has  drafted  it,  for  the  reason  that  in  a  very  important 
respect  as  related  to  his  amendment,  we  have  ali'eady  provided  by 
action  taken  this  morning,  with  reference  to  the  budget  provision, 
how  charitable  apj)ropriations  shall  be  made,  that  is  to  say,  that 
they  shall  be  made  and  that  the  budget  shall  contain  a  complete 
]>lan  of  proposed  expenditures  and  estimated  revenues  for 
the  two  fiscal  years  next  ensuing,  including  expenditures  for 
charitable  and  educational  purposes.  So  that  is  all  provided 
for  by  the  action  which  we  have  taken  with  respect  to  the  budget 
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provision,  that  when  the  budget  shall  be  drafted  provisions  are 
made  for  charitable  and  educational  purposes.  Now,  I  think  the  dis- 
cussion has  proceeded  along  a  somewhat  narrower  line  than  the  dis- 
cussion really  merits.  Let  me  say  in  passing  that,  as  I  recall  it,  it 
was  through  the  discussion  which  arose  in  the  Massachusetts  Consti- 
tutional Convention,  regarding  sectarian  and  charitable  appropria- 
tions, that  the  split  took  jjlace  which  for  weeks  held  up  that  con- 
vention and  which,,  if  it  did  not  result  in  the  defeat  of  the  constitu- 
tion, put  it  in  great  peril.  Now  I  think  this  section  is  beyond  either 
the  seventeenth  section  as  drawn  in  the  Constitution,  or  the  fifteenth 
section  as  existing  in  onr  present  Constitution.  The  discussion  has 
gone  on  the  basis  that  all  appropriations  that  are  made  to  charities 
are  made  to  charities  of  two  kinds.  Either  they  are  made  to  charities 
which  are  under  the  direct  control  of  the  state,  or  they  are  made  to 
charities  which  are  under  sectarian  or  denominational  control. 
Whereas,  the  fact  is  that  a  vast  amount  of  the  money  that  is  ap- 
propriated in  the  bill  goes  to  institutions  which  are  not  in  either  one 
of  these  classes.  The  hospital  in  my  own  city  which  receives  state  aid 
is  not  a  state-controlled  hospital,  nor  is  it  a  sectarian  charity  or 
denominational  hospital.  I  know  that  is  the  condition  of  att'airs  as 
to  scores  of  institutions  in  the  state  which  receive  state  aid.  The 
people  interested  in  those  institutions  do  not  lend  their  aid  to  the  in- 
stitutions because  of  the  stimulus  of  any  sectarian  or  denominational 
belief  that  they  may  have,  but  they  lend  their  aid  to  the  institution 
because  of  the  general  charitable  make-up  of  their  nature.  Now,  it 
does  seem  to  me  that  to  strike  that  down,  to  say  to  all  the  communi- 
ties in  the  state  where  charitably  inclined  people  are  reaching  out 
with  their  thoughts  and  expressions  to  every  one  who  is  outside  of 
the  limits  of  the  organizations,  as  to  what  efforts  they  will  put  forth ; 
to  strike  that  down,  unless  we  are  sure  that  the  state  can  function  in 
that  respect  and  can  carry  on  that  charity  as  well  or  better  than  it 
is  carried  on,  would  be  a  mistake  in  judgment  upon  the  part  of  this 
Commission,  or  a  mistake  in  judgment  upon  the  part  of  the  people 
when  they  come  eventually  to' pass  upon  the  different  i^rovisions  of 
the  Constitution  as  they  shall  be  submitted  to  them  for  approval 
either  in  the  one  way  or  the  other.  1  do  not  agree  with  the  thought 
that  the  same  effort  would  be  put  forward  by  the  people,  or  the 
charitably  inclined  people  of  a  community,  to  aid  these  institutions 
whicli  are  solely  under  state  control  as  would  be  put  forth,  and  is  put 
forth,  by  those  people  in  aiding  institutions  that  they  understand  re- 
quire their  aid,  if  they  are  to  exist;  because  there  are  in  this  state 
a  very  great  many  institutions  performing  a  very  large  part  of  the 
charitable  work  of  the  state,  wlrich,  by  reason  of  the  poverty  or  the  de- 
mauds  made  upon  the  particular  community  in  which  they  exist, 
could  not  survive  as  to  their  charitable  character  and  carry  on  the 
work  that  they  do  carry  on  if  it  were  not  for  the  aid  that  the  state  ex- 
tends to  them.  Every  one  of  us  is  prone  to  put  up  a  man  of  straw 
to  tilt  at,  particularly  if  we  do  not  know  just  exactly  what  the  real 
fact  and  what  the  real  situation  is.  Now,  I  will  hazard  the  thought, 
with  the  conviction  in  my  own  mind  that  it  cannot  be  successfully 
challenged,  that  there  is  no  haphazard  method  of  administering  the 
charities  of  the  state  today,  because  it  has  fallen  to  my  lot  to  see 
the  State  Board  of  Charities  in  this  state  in  operation,  and  it  has 
fallen  to  my  lot  to  sit  at  the  side  of  the  Governor  while  the  Governor 
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took  the  appropriations  in  one  hand  and  the  recommendations  of 
the  State  Board  of  Charities  in  the  other,  to  see  how  the  appropria- 
tions as  made  tallied  with  the  recommendations  of  the  State  Board 
of  Charities.  I  know  of  no  body  of  men  in  the  state  who  render  a 
greater  service  to  the  state,  render  it  absolutelj^  without  pay,  than 
the  State  Board  of  Charities,  who  visit  and  investigate  all  the  in- 
stitutions that  exist  in  the  state  and  that  ask  the  state  to  aid  them 
in  carrjang  forward  the  charitable  work  in  which  they  are  engaged. 
It  is  not  the  fact  that  the  appropriations  as  they  are  made  by  the 
legislature,  or  the  appropriations  as  recommended  by  the  State  Board 
of  Charities,  are  on  any  haphazard  basis.  The  pi'esident  of  the  State 
Board  of  Charities  happens  to  be  the  president  judge  of  my  own 
county.  He  has  been  a  member  of  the  State  Board  of  Charities  ever 
since  I  almost  can  recall.  He  thinks,  and  I  know  that  there  is 
grave  reason  for  agreement  with  his  thought,  that  if  we  build  up  in 
this  state  a  system  of  charities,  state  controlled,  state  administered, 
state  supported  entirely,  that  we  have  departed  from  a  course  of 
treatment  and  conduct,  so  far  as  our  charitable  institutions  are  con- 
cerned, which,  to  say  the  least,  is  extremely  revolutionary,  and  which 
is  totally  uncalled  for  and  experimental  so  far  as  Pennsylvania  is 
concerned,  and  which  he  believes,  after  almost  a  lifetime  spent  in 
contact  with  the  state  charities,  would  not  work  out  as  well,  so  far 
as  administration  is  concerned,  as  the  present  system  works  out. 
Now,  I  do  not  know  how  many  so-called  sectarian  or  denominational 
institutions  there  are  receiving  state  aid.  I  mean  institutions  which 
ii:  the  broadest  sense  of  the  term  could  be  said  to  be  sectarian  or 
denominational.  But  what  I  do  know  is  that  there  was  a  bill  in 
equity  filed  within  the  past  year  to  enjoin  the  appi'opriations  made 
by  the  legislature  to  sixty-six  institutions,  which  were  said  to  be  sec- 
tarian and  denominational,  and  I  appeared  in  behalf  of  the  common- 
wealth in  defense  of  the  appropriations,  when  the  bill  came  up  for 
hearing  in  the  Dauphin  county  court. 

There  is  no  more  dangerous  subject  for  a  constitutional  convention 
to  attempt  to  deal  with  than  something  that  broaches  upon  the  re- 
ligious antagonisms,  the  religious  prejudices  of  different  groups  in  the 
community.  It  is  to  keep  that  out  of  this  body  and  to  keep  that  out  of 
the  different  things  that  shall  be  done,  and  the  future  draftings  of 
the  Constitution  that  shall  take  place,  that  impels  me  to  make  this 
observation.  It  is  not  what  some  man  says  in  a  bill  in  equity  is  a 
sectarian  or  denominational  appropriation.  It  is,  in  the  final  analy- 
sis, just  what  the  court  has  said  as  to  what  are  sectarian  or  denomina- 
tional appropriations.  And  speaking  for  myself,  I  agree  with  Judge 
Gordon  that  all  history  teaches  that  there  ought  to  be  a  barrier  erected 
against  the  appropriation  in  a  democracy  of  money  to  either  sectarian 
or  denominational  institutions,  and  I  agree  with  him  that  it  is  a 
perversion  of  the  entire  tax  function  of  government  to  take  money 
contributed  hj  taxation  of  all  the  people  and  to  parcel  it  out  among 
members  of  a  group,  whether  corporate  or  otherwise,  who  are  so 
grouped  solely  because  of  sectarian  or  denominational  affiliation,  and 
that  subject  to  this  further  modifying  thought:  How  is  the  group- 
ing to  be  determined?  It  is  not  because  the  hospital  that  Judge 
Gordon  speaks  of  is  called  the  Presbyterian  Hospital;  that  is  not  the 
way  that  judges  have  determined  this  question.  In  the  cold  imparti- 
ality of  the  neutral  judge,  it  matters  not  that  a  hospital  is  called  the 
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Mercy  Hospital  and  that  the  nurses  who  go  from  bedside  to  bedside 
and  touch  the  lips  of  the  dying  and  give  hope  to  the  men  or  women 
or  children  who  need  hope,  that  thej'  happen  to  wear  the  garb  of 
some  religious  order.  That  is  not  the  test  that  the  courts  have  ap- 
plied to  the  question  as  to  what  is  a  sectarian  or  denominational  in- 
stitution. In  the  two  recent  cases  determined  by  the  Supreme  Court 
of  the  United  States,  in  which  appropriations  were  made,  in  the  one 
instance  to  an  institution  at  Emmitsburg,  in  Maryland,  and  in  the 
othei^  to  an  institution  of  learning  at  Georgetown,  where  this  whole 
question  was  discussed  and  where  the  determination  was  by  the  full 
bench  of  the  Supreme  Court  of  the  United  States,  these  principles 
were  decided,  and  I  am  going  to  take  the  time  and  trespass  suffi- 
ciently upon  the  patience  of  the  Commission  to  read  them,  read  ex- 
tracts from  them,  in  order  that  the  thought  here  may  be  clarified, 
and  in  order  that  Ave  may  get  out  of  this  discussion  the  entire  sec- 
tarian and  denominational  feature  of  it.  The  Sujireme  Court  of  the 
United  States,  in  passing  on  the  status  of  Georgetown  College,  which, 
as  we  all  know,  is  situate  in  the  District  of  Columbia,  expressly  de- 
cided that  religious  control  exercised  over  incorporated  institutions 
which  are  not  sectarian  institutions  under  their  charters  does  not 
make  them  such ;  that  is  to  say,  the  test  is,  what  does  the  charter  say, 
so  far  as  determining  the  question  as  to  whether  they  are  sectarian 
or  denominational?  The  allegation  in  that  case  was  that  Georgetown 
College  was  incapable  of  taking  a  devise  under  the  Maryland  Bill  of 
Rights,  which  invalidated  gifts  and  devises  under  the  Maryland  -Bill 
of  Rights  to  religious  institutions  unless  made  at  least  one  month 
before  the  death  of  the  donor,  because  it  was  under  the  control  and 
supervision  of  the  Order  of  Jesuits,  and  that  the  college  was  built 
as  a  sectarian  institution.  The  decision  in  that  case  is  as  recent  as 
200  United  States  Reports,  and  was  based  upon  the  finding  that  the 
college  was  an  educational  institution  under  its  charter  and  not  a 
sectarian  or  religious  institution.  The  fact  upon  which  the  supreme 
court  turned  the  case,  and  on  which  all  these  cases  have  been  turned, 
was  what  did  the  charter  of  the  institution  provide? 

Now,  in  the  other  case,  which  was  an  injunction  brought  against 
the  Treasurer  of  the  United  States  to  enjoin  payment  of  moneys  to  a 
liospital  under  appropriation  by  an  act  of  Congress,  the  allegation 
was  that  the  appropriation  was  made  to  a  religious  society,  thereby 
violating  the  constitutional  provision  Avhich  forbids  Congress  to  pass 
any  law  respecting  an  establishment  of  religion.  The  allegation  was 
that  the  Providence  Hospital  was  a  sectarian  institution,  that  is  to 
say,  a  private  and  eleemosynary  corporation,  and  that  to  the  best  of 
complainant's  knowledge  and  belief  it  is  composed  of  members  of  a 
monastic  order  or  sisterhood  of  the  Roman  Catholic  church,  which  is 
conducted  under  the  auspices  of  said  church,  and  that  the  title  to  its 
property  is  vested  in  the  Sisters  of  Charity  of  Emmitsburg,  Maryland. 
When  the  question  came  before  the  Supreme  Court  of  the  United 
States  for  determination,  in  the  opinion  written  by  Mr.  Justice 
Peckam,  and  it  seems  to  me  that,  bearing  tliis  language  in  mind,  we 
get  entirely  out  of  the  realm  of  sectarian  or  denominational  discussion 
that  ])art  of  the  discussion  here  this  afternoon  has  assumed. 

"The  above  mentioned  allegations  in  the  plaintiff's  bill  do  not 
cliange  the  legal  character  of  the  corporation,  or  render  it,  on  that 
account,  a  religious  or  sectarian  body. 
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"Assuming  that  the  hospital  is  a  private  eleemosynary  corporation, 
the  fact  that  its  members  according  to  the  belief  of  the  complainant 
are  members  of  a  monastic  order  of  sisterhood  of  the  Roman  Catholic 
church,  and  the  further  fact  that  the  hospital  is  conducted  under 
the  auspices  of  said  church,  are  wholly  immaterial,  as  is  also  the 
allegation  as  to  the  title  to  its  property.  *  *  *  The  facts  above 
stated  do  not  in  the  least  change  the  legal  character  of  the  hospital 
or  make  a  religious  corporation  out  of  a  purely  secular  one,  as  con- 
stituted hj  the  law  of  its  being.  Whether  the  individuals  who  com- 
pose the  organization,  under  its  charter,  are  all  Koman  Catholics, 
or  Methodists,  or  Presbyterians,  or  Uuiversalists,  or  inembers  of  any 
other  religious  organization,  or  of  no  organization  at  all,  is  of  not 
the  slightest  consequence  with  reference  to  the  law  of  its  incorpor- 
ation, nor  can  the  individual  belief  upon  religious  matters  of  the 
various  incorporations  be  inquired  into,  nor  is  it  material  that  the 
hospital  may  be  conducted  under  the  auspices  of  the  Roman  Catholic 
church.  To  be  conducted  under  the  auspices,  is  to  be  conducted 
under  the  influence  or  patronage  of  that  church.  The  meaning  of 
tlie  allegation  is  that  the  church  exercises  great  and  perhaps  con- 
trolling influence  over  the  manageiieut  of  the  hospital.  It  must, 
however,  be  managed  pursuant  to  the  law  of  its  being.  That  the 
influence  of  any  particular  church  may  be  powerful  over  the  members 
of  a  non-sectarian  and  secular  corporation,  incorporated  for  a  certain 
defined  purpose  and  with  clearly  stated  powers,  is  surely  not  sufficient 
to  convert  such  a  corporation  into  a  religious  or  sectarian  body. 
That  fact  does  not  alter  the  legal  character  of  the  coi'poration,  which 
is  incorporated  under  the  act  of  Congress,  and  its  powers,  duties  and 
character  are  to  be  solely  measured  by  the  charter  under  which  it 
alone  has  any  legal  existence." 

Kow,  my  thought  in  bringing  to  the  attention  of  the  Commission 
this  pronouncement  of  the  law  by  the  Supreme  Court  of  the  United 
States  is  with  the  ide^  that  unless  these  decisions  are  apprehended 
and  understood — I  have  no  doubt  that  even  the  legal  members  of  this 
Commission  have  had  no  occasion,  as  T  had  no  occasion,  until  T  came 
to  look  carefully  into  this  matter — it  is  impossible  to  see  the  line  of 
demarcation  as  laid  down  by  the  Supreme  Court  of  the  United  States 
between  institutions  that  are  sectarian  and  denominational  and  in- 
stitutions that  are  not  sectarian  and  denominational.  Therefore,  I 
take  it  that  as  applying  to  those  institutions  within  the  decisions  of 
the  Supreme  Court  of  the  United  States,  there  can  be  no  objection  to 
appropriating  money  to  them,  because,  if  the  institutions  were  con- 
ducted as  it  appears  in  the  decision  to  which  I  referred,  they  were 
held  to  be  non-sectarian  and  non-denominational. 

Mr.  GORDON.  Mr.  Chairman :  Was  iti  not  decided  in  botli  cases 
simply  that  those  institutions  were  not  religious  institutions,  espe- 
cially the  first  one? 

Mr.  SCHAFFER.  Mr.  Chairman:  I  think  that  is  so,  sir.  I  think 
I  might  just  stop  to  further  modify  that.  The  decision  was  that  they 
were  not  sectarian  or  not  denominational.   The  question — 

Mr.  GORDON.  Mr.  Chairman:  Tliey  decided  they  were  not  re- 
ligious institutions. 

Mr.  SCHAFFER.  Mr.  Chairman :  They  decided  that  they  did  not 
contravene  the  provisions  of  the  act  of  Congress  which  provides 
against  appropriations  to  religious  institutious. 

18 
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Mr.  GORDON.    Mr.  Chairman:    I  would  not  differ  ^witll  that. 

Mr.  SCHAFFEE.  Mr.  Chairman:  They  were  religiously  conducted. 
They  were  carried  on  by  members  of  a  particular  religious  faith. 
Now,  my  thought  is,  and  I  trespass  upon  the  patience  of  the  Com- 
mission, in  order  that  I  may  advance  this  thought,  that  if  you  read 
into  the  Constitution  as  it  is  what  the  courts  have  said  of  the  term 
as  used  in  the  Constitution,  then  there  is  no  interdiction  against 
the  appropriation  of  public  moneys  in  aid,  not  of  charity,  but  in  aid 
of  that  extraordinary  thing  there  is  in  human  nature  which  we  call 
charity.  From  my  experience,  in  the  community  in  which  I  live, 
and  from  my  experience  in  the  state  at  large,  with  which  I  have  some 
familiacity,  I  think  it  would  be  a  disastrous  thing  for  the  state  nol, 
alone  to  try  to  put  a  damper  upon  it  or  to  show  its  lack  of  interest 
and  appreciation  of  those  people  who,  of  whatever  sect  or  creed  they 
may  be,  have  the  inspiration  for  the  charitable  deeds  that  they  do 
in  the  state,  and  by  reason  of  the  creed  accoi'ding  to  which  they 
v.'orship ;  but  it  Avould  seem  to  me  \lisastrous  to  the  state,  so  far  as 
the  state's  humanity  and  charities  are  concerned,  if  we  were  to  dry 
up  the  spring  out  of  which  wells  this  surprising  interest  in  and 
love  for  his  fellows ;  that  leaves  the  people  of  whatever  religious  de- 
nomination to  devote  a  part  of  their  time  and  some  of  them  so  much, 
indeed,  that  it  is  almost  all  of  their  time,  in  caring  for  the  well-being 
or  people  who  are  afllicted.  You  cannot  call  that  into  being ;  that 
cgnnot  be  called  into  being  in  a  state  institution.  It  is  the  fact  that 
there  are  people  who  are  Dunkards,  or  Amish,  or  Mennonites,  or 
Quakers,  who  gather  together  for  religious  purposes,  and  there  in  the 
interchange  of  thought  agree  to  devote  j3art  of  their  energies,  part  of 
their  time,  to  caring  for  the  afflicted  or  the  less  fortunate  than  they 
that  enables  these  great  charitable  projects  of  the  state  to  go  forward. 
It  is  the  fact  that  because  there  is  some  great  doctor  somewhere, 
like  Dr.  Biddle  in  the  anthracite  coal  fields,  the  greatest  bone  siir- 
geon  anywhere  in  the  world,  or  the  doctor  at  Sayre,  or  the  doctor 
somewhere  else  out  there  in  the  mountains  or  the  hills;  it  is  be- 
cause he  is  there,  and  because  he  has  rare  skill,  and  because  the  peo- 
ple among  whom  he  lives  have  faith  in  him  and  gather  around  him, 
using  their  churches  as  a  background,  that  such  institutions  exist.  The 
people  in  one  church  may  agree,  and  all  churches  in  combination  may 
agree,  that  they  will  i>ut  a  part  of  their  efforts  forth  in  order  to  buihl 
an  institution  where  you  may  take  care  of  our  sick  and  our  afflicted 
and  our  people  who  are  diseased;  but  if  we  say  to  them  that  cannot 
be  done,  we  propose  to  put  an  institution  out  there  that  the  state  will 
run,  and  that  you  Avill^have  no  part  in  it,  we  propose  that  the  chari- 
ties of  the  state  shall  proceed  from  a  centrally  organized  body,  solely 
X'nder  state  control,  it  seems  to  me  we  will  dry  up  the  interest  of  the 
people  where  the  great  institutions  are  that  are  conducted  by  the 
state,  like  the  insane  asylums,  and  take  away  the  organization  that 
the  people  had,  to  which  they  contributed  something  by  way  of  sup- 
port. Now,  what  I  do  think  is  that  taking  the  Constitution  as  it  is 
amended,  maintaining  the  langiiage  of  the  section  as  it  is,  because 
that  section  means  what  the  supreme  court  has  said  it  means,  we 
should  maintain  the  language  as  it  is  so  that  there  will  be  no  point 
of  religious  cleavage  or  sectarian  belief  concerned  when  the  people 
come  to  pass  upon  the  work  that  we  are  doing.  Taking  the  thought 
of  Judge  Gordon  and' Mr.  Pe^Dper  together  with  the  budget  system 
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as  we  have  it  and  with  the  authorized  State  Board  of  Charities  as  it 
exists  to-day,  or  improved  upon  as  it  will  be  in  the  future,  or  some 
other  agency  created  by  the  state,  I  believe  that  appropri&.tions,  such 
aj!  those  under  discussion,  to  the  educational  and  charitable  institu- 
tions of  the  state  can  be  carried  on  in  such  a  way  so  that  the  bui'den  of 
the  state  will  not  be  too  great,  and  on  the  other  hand  can  be  carried 
on  in  such  a  way  that  the  good  which  will  be  done  is  far  greater  than 
the  good  which  would  be  done  by  a  system  of  charities  that  has  no 
other  existence  save  as  it  exists  as  a  department  of  the  state  gov- 
einment. 

Furthermore,  I  doubt  extremely  whether  as  a  practical  matter,  I 
doubt  extremeh^  whether  you  could  by  1927  build  up  the  institutions 
of  the  state  to  take  care  of  the  wards  of  the  state.  If  all  the  bene- 
factions to  charity  are  to  be  done  away  with,  as  Judge  Gordon 
suggests,  and  I  think  there  is  a  great  deal  in  that  thought,  the  re- 
sult of  this  might  be  that  there  would  be  a  great  uprising  of  the 
people  throughout  the  commonwealth  in  order  that  their  charitable 
institutions  should  not  be  stricken  down,  and  they  would  more  deeply 
go  into  their  pockets  and  to  a  greater  exent  than  now  by  their  con- 
tvibutious  to  support  the  charities  of  the  state ;  but  that  we  do  not 
know.  We  cannot  tell  how  manj^  of  the  institutions  of  the  state  would 
be  stricken  down  by  such  a  drastic  provision  as  that ;  that  is,  as  they 
are  now,  if  all  appropriations  to  them  are  to  cease.  It  does  seem  to 
me  this  discussion  has  taken  a  wide  range  this  afternoon,  but  no 
more  important  a  subject  will  come  before  this  body.  It  seems  to 
me  along  the  lines  of  the  suggestions  made  by  Mr.  Pepper  and  along 
the  lines  of  Judge  Gordon's  thought,  that  the  policy  of  the  state  may 
be  to  make  closer  inquiry  and  to  be  more  zealous  in  the  way  that 
nionej^  is  appropriated,  that  an  almost  ideal  system  can  be  worked 
out  in  Pennsylvania,  under  which  we  will  take  advantage  of  the 
spirit  which  jjrompts  these  kindly  disposed  and  charitably'  minded 
people  to  aid  the  state  in  carrying  the  great  burden  which  the  state 
is  called  upon  to  carry  as  to  its  unfortunates.  Therefore,  if  I  may 
make  a  suggestion,  it  is  this ;  that  the  further  discussion  of  this  mat- 
ter be  postponed  until  tomorrow  morning,  with  the  request  to  Mr. 
Pepper,  if  he  has  the  time,  that  he  will  submit  a  draft  in  the  morn- 
ing of  what  he  has  in  mind,  and  that  he  and  Judge  Gordon  and  anv 
of  the  rest  of  us  who  may  have  thoughts  on  this  subject,  may  get. 
our  heads  together  tonight  to  see  if  there  is  not  some  common  meet- 
ing ground  whereby  a  system  can  be  worked  out  for  the  state  that 
will  be  a  practical  system  that  will  keep  this  state  where  it  has 
been  for  so  long  Ln  the  matter  of  caring  I'or  its  unfortunates. 

COMMITTEE  OF  THE  WHOLE  RIkSES. 

The  Committee  of  the  Whole  then  rose  and  the  Chairman  reported 
progress,  -  -~ 

ADJOURNMENT. 

Mr.  FISHER.  Mr.  Chairman:  I  move  that  the  Commission  do 
now  adjourn  until  10  o'clock  tomorrow  morning. 

Mr.  ENGLISH.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

Whereupon,  at  6.05  o'clock  P.  M.,  the  Commission  adjourned  until 
10  o'clock  tomorrow  morning. 
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Senate  Chamber, 
Wednesdav,  January  14,  l'J20. 

The  Coniniission  met  at  10  o'clock  A.  M. 
The  Chairman,  William  1.  Schalt'er,  in  the  Chair. 
The  CHAIEMAN.    The  hour  tixed  for  the  meeting  of  the  Commis- 
sion having  arrived,  the  Commission  will  be  in  order. 

BOLL  CALL.  ^ 

The  CHAIRMAN.    The  Secretary  will  now  call  the  roll. 
The  roll  was  called  by  the  Secretary  and  was  as  follows: 

PRESENT— 19. 

Alter,  Carson,  Englisli,  Fisher,  Fox,  Gordon.  Kelly,  McCormick,  Munce,  Pepper, 
Ferrine,  Reed,  Smith,  Stackpole,  Thorpe,  Tyson,  Veil,  Warburton,  Sehaffer  (Chair- 
man). •  .  .. 

ABSENT— 6.  ^       ■         '  ■ 

Connelly,  Ciiyler,  Miller,  I'inchot,  Sharpless,  Sulzberger.  .  a    ■  . 

JOURNAL  APPROVED. 

Mrs.  WARBURTON.    Mr.  Chairman:    I  move  that  the  reading  of 
the  Journal  be  dispensed  with  and  the  Journal  approved. 
Mr.  GORD(^N.    Mr.  Chairman:    1  second  the  motion. 
The  motion  was  agreed  to. 

REPORTS  FROM  COMMITTEES. 

The  CHAIRMA'N.  Has  Committee  No.  1  anything  to  report  at 
this  time? 

Mr.  ALTER.  Mr.  Chairman:  Committee  No.  1  has  nothing  to 
report. 

The  CHAIRMAN.  Has  Committee  No.  2  anything  to  report  at 
this  time? 

Has  Committee  No.  3  anything  to  report  at  this  time? 

-Mr.  THORPE.  Mr.  Chairman:  I  do  not  have  a  report,  but  I  would 
like  to  submit  at  the  proper  time  a  substitute  for  a  pending  amend- 
ment. 

The  CHAIRMAN.  That  may  be  submitted  at  any  time  in  the  Com- 
mittee of  the  Whole,  Mr.  Thorpe. 

Has  Committee  No.  4  anything  to  report  at  this  time? 

Mr.  PEPPER.    Mr.  Chairman :  Committee  No.  4  has  no  report. 

The  CHAIRMAN.    Has  Committee  No.  5  anything  to  report? 

SPECIAL  COMMITTEE. 

Mr.  ENGLISH.  Mr.  Chairman:  There  are  several  sections  of  the 
Constitution  in  a  sort  of  twilight  zone,  somewhere  between  Com- 
mittees Nos.  3,  4  and  5.  It  might  be  well  for  the  sake  of  the  calendar 
if  a  sub-committee  \\'ere  formed  from  the  members  of  those  three  com- 
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mittees  to  find  those  sections  and  take  some  action  in  regard  to 
tlieai.  I,  therefore,  move  that  a  committee  of  three  be  appointed  for 
that  purpose. 

Mr.  PEPPEK.    Mr.  Chairman ;  I  second  the  motion. 
The  motion  was  agreed  to. 

The  CHAIRMAN.  The  Chair  appoints  as  that  committee  Messrs. 
English,  Pepper  and  Thorpe. 

COMMITTEE  OF  THE  WHOLE. 

The  Commission  then  resolved  itself  into  the  Committee  of  the 
Whole,  Mr.  Alter  in  the  Chair. 

ARTICLE  III,  SECTION  IT. 

The  CHAIRMAN.    The  Committee  will  resume  the  consideration 
of  section  17  of  Article  III. 
On  the  question  recurring, 
Will  the  Committee  agree  to  the  amendment? 

Mr.  THORPE.  Mr.  Chairman:  I  would  like  to  submit  the  follow-, 
ing.  I  submit  this  on  the  principle  that  there  is  confusion  in  the 
proposed  amendment  by  the  committee ;  confusion  as  to  educational 
and  benevolent  institutions,  and  that  a  large  part  of  the  difference 
of  opinion  which  has  developed  is  due  to  that  confusion;  and  with 
that  thought  in  mind  I  beg  to  submit  this  amendment  to  be  consid- 
ered by  the  proper  committee. 

nie  Secretary  read  the  amendment  as  follows : 

Appropriations  for  charitable  or  benevolent  purposes  maj-  be  made  to  a  corpora- 
tion or  association  in  this  commonwealth,  not  under  its  control,  but  eng-ageil  in  work 
or  service  deemed  by  the  general  assembly  to  be  for  the  public  good,  provided  such 
work  or  service  conforms  to  such  standards  of  efficiency  as  may  be  prescribed  by 
law-;  but  every  such  appropriation  shall  be  made  by  a  vote  of  two-thirds  of  the 
members  elected  to  each  House,  and  the  corporation  or  association  receiving  such 
appropriation  shall  be  subject  to  inspection  by  the  commonwealth  according  to  law 
and  shall  make  reports  to  the  general  assembly,  or  to  such  person  or  persons  as  it 
may  designate,  of  the  precise  use  made  of  such  appropriation. 

Mr,  THORPE.  Mr.  Chairman:  You  will  notice  that  this  does  not 
cover  all  the  points  under  discussion,  but  covers  the  particular  point 
eliminating  the  proposition  concerning  appropriations  to  educational 
institutions,  limiting  attention  to  educational,'  charitable,  eleemosy- 
nary, and  so  forth,  and  I  beg  to  submit  it  and  move  that  it  be  consid- 
ered by  the  Committee  of  the  Whole. 

Mr.  STACKPOLE.    Mr.  Chairman:    I  second  the  motion. 

On  the  question. 

Will  the  Committee  agree  to  the  motion  ? 

Mr.  SCHAFFER.  Mr.  Chairman:  I  desire  to  offer  an  amendment 
to  the  rei>ort  of  Committee  No.  1,  and  the  various  amendments  thereto 
now  pending,  as  a  substitute  for  them. 

The  Secretary  read  the  proposed'section  as  follows: 

On  or  before  jNIarch  1  of  each  year  in  whicii  the  legislature  shall  be  in  regular 
session  the  Governor  shall  submit  to  the  general  assembly  a  budget.  The  budget 
shall  contain  a  complete  plan  of  proposed  expenditures  and  estimated  revenues  for 
the  two  fiscal  years  next  ensuing  including  expenditures  for  charitable  and  educa- 
tional purposes.  The  Governor  sliall  at  the  time  of  presenting  the  budget  to  the 
general  assembly  submit  a  bill  containing  the  proposed  appmpriatious  for  the  fiscal 
years  covered  by  such  budget,  as  well  as  any  bill  or  bills  embodying  any  recommeu- 
uation  as  he  may  desire  to  make  as  to  sources  of  revenue. 
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Immediately  upon  receipt  of  the  Governor's  budget  the  presiding  officer  of  the 
House  of  Representatives  shall  introduce  into  such  House  the  said  appropriation 
bill,  and  also  all  bills  relating  to  sources  of  revenue  submitted  by  the  Governor  or 
shall  have  been  submitted  to  the  genenil  assembly. 

The  general  assembly  shall  have  power  to  increase,  decrease,  strike  out  or  otlier- 
wisc  alter  any  item  in  the  appropriation  bill,  or  add  other  items  thereto.  Until 
the  appropriation  bill  shall  have  been  finally  acted  upon  by  both  Houses  of  the 
general  assembly,  neither  House  shall  consider  any  appropriation  measure,  unless 
the  same  shall  be  for  the  immediate  needs  of  the  general  assembly  or  shall  have  been 
submitted  to  the  general  assembly  by  the  Governor  with  the  request  that  it  be  acted 
ujjon  in  advance  of  the  appropriation  bill. 

No  appropriation  shall  be  made  to  any  charitable  or  educational  institution  not 
under  the  absolute  control  of  tlie  commonwealth  which  did  not  receive  an  appropria- 
tion from  the  conunonw  ealth  in  the  year  nineteen  hundred  and  nineteen,  nor  to  any 
charitable  or  educational  iustitution  unless  it  shall  in  the  service  rendered  by  it  con- 
form to  such  standards  as  may  be  prescribed  by  general  law  or  by  an  executive 
agency  established  by  general  law. 

No  appropriation  except  for  pensions  or  gratuities  for  military  service  shall  be 
made  for  charitable,  educational  or  benevolent  purposes  to  any  person  or  community, 
nor  to  any  denominational  or  sectarian  institution,  corporation  or  association  ;  but 
this  prohibition  shall  not  affect  appropriations  for  the  retirement  of  judges  or  of 
employes  of  the  state  or  of  state  institutions,  or  of  the  public  school  system. 

Mr.  SCHAFFER.    Mr.  Chairman:    I  movie  this  as  a  substitute  for 
the  report  of  the  committee  and  for  all  pending  amendmeuts.s 
Mr.  GOEDON.    Mr.  Chairman:  I  second  the  amendment. 
On  the  question, 

Will  the  Committee  agree  to  the  amendment?         ~         '  - 

APPROPRIATIONS   TO   CHARITABLE  AND  EDUCATIONAL 

INSTITUTIONS. 

Mr.  SCHAFFER.  Mr.  Chairman:  The  substitute,  as  I  have  pro- 
posed it,  amends  the  budget  as  the  budget  has  already  been  passed, 
adding  to  it  certain  provisions,  substituting  that  as  secton  15  for  the 
present  section  15  and  sections  17  and  18  of  the  Constitution.  It 
seems  to  me  the  discussion  yesterday  demonstrated  this  outstanding 
thought,  that  there  is  at  present  in  the  minds  of  a  good  many  of  the 
members  of  the  Commission  the  fear  that  the  charitable  appropria- 
tions by  the  state  will  grow  to  proportions  that  will  be  a  menace  to 
the  state,  not  only  in  the  proper  conduct  of  legislation,  but  in  the 
granting  of  the  state's  revenue ;  so  that  I  have  embodied  in  the  subsi- 
tute  as  I  have  drafted  it  a  provision  that  would  limit  all  of  tlie  chari- 
table institutions  not  under  state  control  to  those  that  exist,  or  ac- 
cording to  my  substitute,  those  receiving  appropriations  in  1910.  I 
take  for  granted  that  that  will  be  changed  to  a  later  date  to  more 
nearly  conform  to  the  adoption  of  the  Constitution.  That  is  a  mat- 
ter for  the  committee  on  style  ultimately  to  Avork  out. 

Now  in  connection  with  the  budget  and  in  connection  with  the 
charita))le  institution  appropriations,  it  is  to  be  borne  in  mind  that 
our  present  Constitution  provides  that  no  bill  making  an  appropria- 
tion, such  as  those  in  controversy,  can  be  passed  except  by  a  vote  of 
two-thirds  of  all  the  members  elected  to  each  House.  On  considera- 
tion of  that,  it  seems  to  me  that  if  all  the  charitable  appropriations 
are  to  go  into  the  budget  a  two-thirds  provision  could  be  very  well 
eliminated,  because  the  Governor,  before  sending  in  the  budget,  would 
have  considered  what  institutions  ought  to  be  recommended  for 
charitable  appropriations,  and  the  amount  of  the  appropriations  in 
the  light  of  the  revenues  of  the  state.  Therefore,  tJie  two-thirds  pro- 
vision could  be  eliminated  and  a  majoritj^  vote  could  pass  such  appro- 
priations, because  they  would  be  in  the  budget  measure.   If  the  two- 
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thirds  provision  is  retained,  then  the  result  will  be  that  unless  you 
separate  the  charitable  appropriations  entirely  from  the  budget,  the 
result  will  be  that  it  will  take  a  two- thirds  vote  in  both  branches  of 
the  assembly  to  pass  what  is  now  the  general  appropriation  bill.  In 
order  that  the  state  may  function,  and  that  the  state  activities  may  be 
carried  on,  it  seems  to  me  that  it  would  be  very  dangerous  to  put  into 
the  fixed  form  of  the  Constitution  that  tlie  appropriations  for  the  con- 
duct of  the  business  of  the  state  could  be  held  xip  by  a  minority  of 
one-third  of  either  House  of  the  legislature.  I  recall  one  time  of  being 
here  when  that  was  contemplated  by  a  minority,  and  it  was  realized 
that  there  would  be  an  absolute  suspending  of  the  functions  and 
activities  of  the  state  which  led  those  gentlemen  Avho  were  considering 
the  action  to  abandon  it.  I  left  out  the  provision  of  section  17,  that 
part  of  section  17  which  related  to  the  appropriation  to  normal 
schools,  it  being  my  opinion  that  all  of  the  normal  schools  are  now 
owned  by  the  state,  or  that  they  are  about  to  be  acquired,  so  that 
there  will  be  no  normal  schools  not  under  state  control.  So  that 
can  come  out.  I  have  retained  the  wording  of  the  Constitution,  except 
as  to  apijropriatious  being  made  to  denominational  and  sectarian  in- 
stitutions, and  have  inserted  a  provision  that  makes  certain  the  right 
of  the  general  assembly  to  provide  for  pensions  to  judges,  employes 
of  the  state  and  of  state  institutions,  and  to  tlie  employes  of  the  pub- 
lic school  system,  so  that  those  appropriations  will  be  put  beyond 
controversy.  Now,  the  particular  proposition  that  we  discussed 
yesterday,  I  have  end'eavored  to  change  so  that  the  thought  may  be 
suggested  to  the  Commission  by  the  provision  that  there  shall  be  no 
appropriations  of  the  kind  contemplated  made  to  any  institutions 
after  1919,  that  is,  any  institution  not  receiving  state  aid 
in  1919  shall  not  he  permitted  to  receive  state  aid  there- 
after. In  that  way  one  of  the  evils  about  which  Mr.  McCor- 
mick  spoke  and  which  is  one  that  is  very  likelj^  to  arise,  will 
be  taken  care  of,  that  is  to  say,  there  will  be  no  new  hospitals 
started  in  communities.  I  happen  to  know  myself  that  occasionally 
there  will  be  differences  arise  between  doctors  in  an  institution, 
and  one  set  of  doctors  will  break  away  from  the  institution  and  want 
to  organize  a  new  hospital.  That  ought  not  to  be  permitted,  because 
in  the  future  the  activities  of  every  one  should  be  directed  towai'ds 
the  improvement  and  upbuilding  of  the  various  hospitals  in  the  com- 
munities as  they  now  exist.  My  method  is  only  by  Avay  of  suggestion 
to  bring  the  thought  before  the  Committee  so  that  it  may  "have  in 
mind  the  question  as  to  whether  many  of  the  difficulties  that  appear 
in  view  when  we  come  to  consider  the  future  of  this  matter  of  state 
appropriations  and  so-called  private  charities,  whether  many  of  them 
will  not  disappear  if  the  private  charities,  so  called,  are  held  where 
they  are  now.  I  have  had  called  to  my  attention  within  a  few  days 
a  report  of  the  commission  in  New  York  that  is  inquiring  into  the 
general  subject  of  the  public  affairs  of  the  state  of  New  York.  Their 
attention  has  been  drawn  to  this  matter  in  New  York,  and  the  report 
of  that  commission  was  that  unless  there  was  some  method  devised 
for  stopping  the  great  outlay  that  the  state  was  being  called  upon  to 
nmke  to  the  institutions  not  strictly  under  its  control  and  for  pur- 
poses not  strictly  state  purposes,  that  the  revenues  of  New  York 
would  not  be  adequate  to  meet  the  real  demand  that  was  being  made 
upon  the  state  for  functions  that  were  purely  state  functions.   I  can 
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quite  well  couceive  tliat  if  there  is  not  a  stop,  some  time  fixed  beyoud 
which  appropriations  shall  not  be  made  for  institutions  not  strictly 
under  state  control,  they  may  grow  just  like  a  rolling  snow-ball,  as 
it  has  grown  with  the  growth  of  the  commonwealth ;  but  if  it  appears 
in  the  judgment  of  the  Commission  that  the  only  solution,  and  only 
possible  solution,  that  might  meet  all  of  the  difficulties  in  view  would 
be  arrived  at  by  stopping  where  we  are,  and  letting  the  institutions 
that  now  exist  be  built  up  with  the  idea  of  continued  state  aid,  I 
think  that  it  will  likely  occur,  as  Judge  Gordon  suggested  yesterday, 
that  these  institutions  being  maintained  without  rivals  will,  in  many 
communities  at  least,  receive  from  everybody  charitably  inclined  in 
that  particular  direction,  and  will  receive  from  people  of  wealth, 
bequests  and  donations  that  Avill  ultimately  make  them  independent 
of  state  assistance.  As  that  time  comes  along  the  institutions  re- 
ceiving state  aid  will  be  fewer  and  fewer  and  ultimately  it  may  be 
that  the  entire  system  will  be  ended. 

Mr.  pepper'.  Mr.  Chairman:  If  1  correctly  understand  the 
parliamentaiy  situation  it  is  this:  Committee  No.  1  reported  without 
recommendations  a  certain  substitute  for  two  sections  now  in  the  Con- 
stitution. When  that  was  readj^  for  consideration.  Judge  Gordon 
proposed  by  way  of  amendment  a  resolution  that  was  under  con- 
sideration yesterday.  I  understand  that  the  Attorney  General  now 
introduces  a  resolution  which  is  in  effect  a  substitute  both  for  the 
report  of  the  committee  and  for  Judge  Gordon's  amendment.  Am  I 
right  in  understanding  that?  Introduced,  as  a  substitute  for  the 
amendment  by  Judge  Gordon;  and  it  amounts  to  a  substitute  for  the 
section  as  reported  by  the  committee  also? 

The  CHAIRMAN.  Introduced  as  a  substitute  for  the  amendment 
by  Judge  Gordon,  but  it  amounts  to  a  substitute  for  the  section 
reported  by  the  committee  also. 

Mr.  PEPPER.  Mr.  Chairman:  It  seems  to  me  that  the  Attorney 
General  is  clearing  the  way  by  what  be  proposed,  but  I  venture  to 
hope  that  when  we  finally  take  action  on  this  matter  we  shall  face 
and  squarely  decide  the  fundamental  question  of  principle,  whether 
or  not  the  state  should  make  grants  of  money  for  either  charitable  or 
educational  purposes  to  institutions  not  controlled  by  the  state.  I 
find  it  difficult  to  acquiesce  in  the  thought  expressed  by  Mr.  Schaffer, 
when  he  suggests  the  limitation  of  future  grants  to  institutions 
which  nmy  have  received  grants  in  any  particular  year.  That  does 
not  seem  to  me  to  be  the  proper  and  sound  way  of  dealing  with  a 
great  subject.  If  Judge  Gordon  and  Mr.  McCormick  and  others  who 
have  spoken  on  that  side  of  the  question  are  right,  then  it  seems  to 
me  that  the  logic  of  the  situation  requires  that  we  should  declare 
against  the  proposition  of  making  these  appropriations,  and  set  some 
time  limit  when  the  practice  is  to  be  suspended.  On  the  other  hand, 
if  the  proposal  is  voted  d<(\vn.  it  seems  to  me  that  it  must  be  upon  the 
theory  that  the  method  pursued  in  Englaiul,  for  instance,  as  it  has 
been  pursued  in  Pennsylvania,  is  the  right  one;  namely,  to  supple- 
ment state-owned  and  state-controlled  charitable  and  educational  in- 
stitutions by  grant  to  instiutions  privately  owned  and  privately  con- 
trolled. If  that  is  tlie  right  principle  (  I  am  not  at  the  moment  dis- 
cussing the  question),  but  if  that  is  the  right  principle,  is  not  there 
something  mechanical  and,  if  I  may  say  so,  unworthy  in  undertaking 
to  crystalize  the  situation  by  binding  the  hands  of  the  legislature 
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and  the  Governor  in  the  future  in  administering  a  principle  which 
by  supposition  would  have  previously  been  decided  to  be  sound? 
It  does  seem  to  me  to  be  an  effective  way  to  set  a  limit  to  appropria- 
tions, hj  designating  the  institutions  which  in  emy  particular  year 
may  have  received  appropriations.  They  are  so  numerous  and  their 
wants  so  great,  and  in  many  instances  are  likely  to  increase,  that  the 
revenues  of  the  state  might  l)e  seriously  drained  by  increasing  the 
size  of  the  appropriations  to  existing  beneficiaries  just  as  well  as  by 
keeping  them  at  a  fixed  point  and  increasing  the  number  of  bene- 
ficiaries. It  seems  to  me  that  the  question  as  to  whether  a  new  ap- 
plicant for  a  grant  is  entitled  to  it,  is  a  question  which  ought  to 
be  taken  into  consideration  and  acted  upon  by  whatever  agency  is 
created  under  the  law  for  that  i)urpose,  and  its  recommendation, 
favorable  or  adverse,  acted  upon  by  the  Governor  and  the  legisla- 
ture under  the  budget.  So  that  it  seems  to  me  that  the  substitute 
proposed  by  Mr.  Schaffer  will  probably,  upon  analysis,  be  found  un- 
desirable. I  do  hope  that  we  shall  not  evade  a  decision  sooner  or  later 
on  the  great  fundamental  question,  and  if  we  decide  that  grants  to 
associations  of  the  kind  that  we  have  been  considering  here  are  sound 
in  principle,  that  we  shall  not  do  what  seems  to  me  to  be  the  unsound 
thing  of  crystalizing  those  who  may  receive  such  grants  by  deter- 
mining that  in  future  nobody  shall  receive  them  except  those  that 
may  have  received  them  in  a  particular  year.  I  very  much  hope 
that  this  question  will  not  be  finally  decided  today.  T  think  there 
is  an  informal  understanding  amongst  the  members  of  the  Commis- 
sion that  it  shall  not  come  to  a  vote  in  the  absence  of  some  who 
wish  to  be  heard  upon  it.  I  very  mucli  hope  that  in  the  interim  it 
will  be  considered  by  Mr.  Schaft'er  as  to  whether  there  is  not  some 
effective  way,  and  a  way  that  is  sounder  in  princiijle,  of  dealing 
with  the  great  fundamental  question  than  by  this  system  of  arbi- 
trarily determining  it  at  a  particular  time. 

Mr.  SCHAFFER.  Mr.  Chairman:  Mr.  Pepper's  suggestion  gives 
rise  to  this  thought  in  my  mind  as  to  whether  the  substitute  that  I 
have  suggested  may  not  be  broadened,  and  also  to  give  the  members 
of  the  Commission  an  opportunity  to  think  about  it  between  now 
and  the  time  it  will  come  to  a  vote;  whether  it  could  not  be  broad- 
ened and  the  threatened  or  anticipated  evils  of  appropriations  of 
this  kind,  both  in  money  and  in  the  character  of  the  institutions 
receiving  the  apropriations,  be  overcome.  At  the  same  time  there 
will  be  no  arbitrary  clamping  down  on  a  situation  that  could  be  re- 
lieved, if  it  were  necessary  to  be  relieved,  b}'  incorporating  in  the  sub- 
stitute some  provision  such  as  this,  that  is  to  say,  they  should  not  re- 
ceive state  appropriations  unless  they  had  received  appropriations  in 
the  year  1919,  or  unless  prior  to  the  building  or  the  creation  of  the  in- 
stitution its  creation  had  been  approved  by  the  Governor,  the  Auditor 
General  and  the  State  Treasurer.  In  that  way,  then,  tliere  could  not 
be  built  or  created  in  any  part  of  the  state  any  int;titution  with  the 
expectation  of  receiving  state  aid,  unless  the  two  fiscal  officers  of  the 
state  and  the  Governor — I  merely  suggest  them  ;  it  may  be  that  the 
State  Board  of  Charities  or  some  other  body  created  hy  law  is  the 
proper  body  to  pass  upon  it,  but  that  is  a  matter  of  detail — had  sanc- 
tioned the  creation  of  the  institution.  In  that  way  the  situation 
would  be  more  sound  and  more  flexible.  That  T  offer  as  a  suggestion 
for  the  thought  of  the  members  of  the  Commission. 
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Mr.  KELLY.  Mr.  Chairman:  I  am  not  sure  that  I  heard  distinctly 
everything  that  was  read  by  the  Attorney  General  in  his  substitute 
provision.  I  think,  however,  it  is  provided  in  that  that  no  appro- 
priation could  be  made  hereafter  to  charitable  or  denominational 
institutions  of  a  sectarian  or  denominational  character.  Now,  I 
assume,  and  I  wish  the  Attorney  General  would  infoinn  me  as  to 
whether  my  assumption'  is  correct,  that  he  had  in  mind  sectarian 
or  denominational  institutions  in  the  sense  that  he  spoke  of  yester- 
day at  the  time  that  he  quoted  from  the  opinion  of  the  Supreme 
Court  of  the  United  States. 

Mr.  SCHAFFEE.  Mr.  Chairman:"  It  was  thought  we  could  safely 
leave  the  interi^retation  to  the  court  in  the  light  of  the  decisions  as 
they  are,  because  the  case  in  which  I  have  just  been  concerned  has  not 
been  pressed  any  further,  and  I  think  it  must  be  conceded,  therefore, 
that  the  institutions  challenged  are  not  sectarian  or  denominational. 
That  is,  the  institutions  now  existing. 

Mr.  KELLY.  Mr.  Chairman:  I  assume  that  is  what  you  had  in 
mind  in  presenting  j'our  constitutional  provision.  I  am  not  sure, 
however,  that  this  Commission  should  not  clarify  the  situation  with 
reference  to  sectarianism  and  denominationalism.  In  other  words, 
the  work  of  this  Commission,  if  it  is  finally  submitted  to  the  voters, 
will  be  adopted  or  rejected.  If  the  changes  in  the  Constitution 
recommended  by  us  should  be  adopted  by  the  people  and  should  be- 
come part  of  the  fundamental  law  of  the  state,  and  the  question 
of  interpretation  should  come  up,  the  courts  would,  I  think,  say  in 
any  instance  that  the  language  of  the  constitutional  provision  which 
is  under  consideration  shall  not  be  considered  from  any  technical 
standpoint  or  technical  meaning,  but  that  the  words  used  by  the  fram- 
ers  of  the  Constitution  shall  be  taken  in  their  popular  sense,  and  the 
courts  might  hold  that  an  institution  which  is  organized  and  carried 
on  by  a  so-called  sectarian  order  or  body,  whatever  it  might  be,  is 
sectarian  in  the  sense  that  the  word  is  used  in  the  Constitution,  and 
it  would  not  be  entitled  to  any  appropriation.  That  is  not  what  we 
mean  by  the  language,  and  the  language  which  we  propose  to  put 
into  this  .Constitution.  I  think  it  has  been  held  that  even  the  de- 
bate which  took  place  in  the  constitutional  convention  was  of  little, 
if  any,  benefit  in  aiding  the  court  in  construing  constitutional  pro- 
visions, because,  say  the  courts,  it  is  not  what,  those  who  debated  the 
subject  might  have  thought.  There  may  have  been  a  great  many 
members  of  the  constitutional  convention  who  did  not  take  part  in 
the  debate.  We  do  not  know  what  was  in  their  minds,  and  even  if 
we  did  that  would  not  help  us.  The  real  question  is  what  the  amend- 
ment indicated  to  the  voter  who  read  the  provision  before  he  voted 
"aye"  or  "no."  I  think  this  Commission  should  be  somewhat  more 
clear  in  the  use  of  the  language.*  In  other  words,  if  a  majority  of 
Ihis  Commission  is  of  the  opinion  that  an  institution,  if  you  please, 
organized  by  a  religious  denomination  for  charitable  purposes,  as- 
suming always  now  that  the  benefits,  so  far  as  the  benefits  are  con- 
cerned, that  there  shall  be  no  denominational  or  sectarian  test,  if 
this  Commission  thinks  that  it  is  improper  that  such  an  institution 
should  receive  any  appropriations  from  the  state,  let  it  be  so  stated, 
so  that  there  will  be  no  ambiguity  about  the  language.  If,  on  the 
-  other  hand,  it  should  be  the  sense  of  this  Commission  that  it  would 
be  a  proper  thing,  and  a  thing  which  should  not  be  discontinued. 
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tliat  worthy  charitable  institutions  which  extend  their  charities  to 
all  classes,  regardless  of  their  religion  or  their  beliefs,  why  then  let 
us  have  the  language  so  plain  that  there  will  be  no  question  about 
that.  I,  therefore,  think  that  it  would  hardly  be  projjer,  if  this  ques- 
tion should  go  before  the  voters  of  the  state  in  such  shape  that  there 
should  be  any  chance  for  argument  after  the  Constitution  which 
is  proposed  to  be  formulated  shall  be  adopted,  if  it  is.  I  am  not 
making  any  argument ;  this  is  more  in  the  way  qf  a  suggestion. 
I  find  that  the  language  of  the  recommendations  in  the  report  of 
the  committee  was  rather  apt,  because  it  did  not  use  the  word  de- 
jQominational  or  sectarian,  but  it  did  make  it  vei'y  plain  that  ap- 
propriations might  be  made  by  the  legislature,  if  the  legislature 
saw  fit,  in  any  given  instance,  to  an  institution  that  was  engaged 
in  the  public  good,  to  an  institution,  if  you  please,  that  is  perform- 
ing the  work  of  the  state  to  a  greater  or  lesesr  extent.  Now,  unless 
this  language  is  made  so  clear  that  there  shall  be  no  ambiguity 
about  it,  this  question,  which  is  a  rather  important  one,  a  very  im- 
portant one,  a  question  which  attracts  a  great  deal  of  attention, 
and  which,  as  my  friend,  Judge  Gordon,  says,  always  contains  more 
or  less  combustible  material,  will  always  be  before  the  people.  Let 
"us  settle  this  question  if  we  can.  Let  us  settle  it  siibject  to  the 
adoption  or  rejection  by  the  people  at  any  rate.  Let  us  settle  it 
so  that  hereafter  the  guideposts  will  be  so  plain  that  there  will  be 
no  chance  for  any  one,  legislators,  the  members  of  the  House  or 
Senate,  Governor,  or  anybody  else,  to  go  wrong  on  it.  I  am  rather 
opposed  to  the  use  of  the  words  "sectarian"  and  "denominational." 
That  is,  I  am  opposed  to  their  use  in  the  light  of  the  meaning  which 
the  Attorney  General  puts  upon  them,  because  1  think  there  is  at  least 
a  possibility,  if  not  a  probability,  that,  if  the  question  ever  should 
come  to  a  test  in  the  courts,  it  might  be  held  that  they  meant  more 
than  he  thinks  they  may  mean  or  ought  to  mean  in  the  substitute 
provision  which  he  has  suggested. 

Mr.  McCORMICK.  Mr.  Chairman:  As  I  understand,  the  sugges- 
tion of  our  Chairman  was  that  all  amendments  on  this  subject  be 
submitted  at  this  time,  so  that  the  entire  subject  can  be  laid  before 
the  Committee  of  the  Whole.  I  would  like  to  offer  the  following 
amendment  or  substitution,  and  it  is  offered'  upon  the  supi)osition 
that  a  budget  clause  is  to  be  inserted  in  the  constitution: 

"Section  17.  On  and  after  the  year  one  thousand  nine  hundred  and 
thirty-one,  no  appropriation  shall  be  made  to  any  charitable  or  edu- 
cational institution  not  under  the  absolute  control  of  the  common- 
wealth. 

"The  general  assembly  may  provide  for  the  compensation  of  cor- 
porations or  associations  not  under  the  absolute  control  of  the  com- 
monwealth for  actual  services  rendered  by  them  in  the  care,  relief  or 
treatment  of  such  dependent  persons ;  provided,  that  such  compensa- 
tion shall  be  payable  j,t  equal  and  uniform  rates  and  upon  equal  and 
uniform  conditions  to  all  corporations  or  associations  of  the  same 
class,  as  defined  by  general  law,  whose  work  or  service  conforms  to 
conditions  and  to  standards  of  excellence  prescribed  by  general  law 
or  by  an  executive  agency  authorized  by  law. 

"Provided  further,  that  compensation  of  any  corporation  or  asso- 
ciation for  the  fiscal  year  following  the  adoption  of  this  Constitution 
shall  not  exceed  sixty  per  centum  of  the  actual  cost  of  service  ren- 
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dered  to  siu-h  dependents  by  such  corporation  or  association ;  and 
provided  further,  that  for  each  succeeding  bienniuni  the  ratio  of  such 
compensation  to  the  cost  of  service  to  such  dependents  shall  be  re- 
duced by  ten  per  centum,  until  the  fiscal  year  one  thousand  nine  hun- 
dred and  thirty-one,  after  which  no  compensation  or  appropriation 
for  charitable  or  benevolent  purposes  shall  be  paid  to  any  corporation 
oi-  association  not  under  the  absohtte  control  of  the  commonwealth. 

"Section  18.    To  remain  as  in  present  Constitution." 

You  will  jiotice  that  this  is  an  amendment  generally  to  the  amend- 
ment oifered  by  Judge  (rordon,  simply  embodying  a  new  method  of 
distribution. 

Mr.  TtOEDOK.  Mr.  Chairman:  I  was  going  to  say  I  will  accept, 
when  the  time  comes,  this  s\d)stitute  for  my  amendment. 

Mr.  McCOKMICK.  Mr.  Chairman:  1  want  to  say  further  that  I  was 
very  glad  indeed  to  hear  the  proposed  amendment  by  Attorney  General 
Schaffer,  but  it  seems  to  me  in  listening  to  tlie  debate  of  yesterday 
and  this  morning,  wliich  debate  1  asked  for  last  Thursday  for  en- 
lightenment, so  far  it  is  the  strongest  presented,  notwithstanding 
tiie  very  strong  and  forceful  argument  submitted  by  Judge  Gordon, 
strong  arguments  in  favor  of  adopting  the  principle  of  state  con- 
trol only.  It  is  a  recognition  tliat  the  present  system  is  an  evil, 
that  it  exists,  tliat  it  must  be  stopped,  and  that  after  1919  it  shall 
not  be  continued.  If  it  is  right,  then  it  is  fair  that  every  citizen  and 
every  body  of  citizens  in  the  state  of  Pennsylvania  have  the  same 
right  as  those  citizens  wlio  accidently  created  their  organization  be- 
fore 1019.  It  seems  to  me  that  this  opens  up  the  entire  question,  and 
I  am  very,  \cry  gla<l  that  the  amendment  was  offered  this  morning, 
because  I  hope  it  will  bring  out  what  I  hoped  for  yestei'day,  a  dis- 
cussion by  the.se  learned  counselors  and  lawyers  upon  the  great  con- 
stitutional question  and  the  fundamental  principle  as  to  whether  this 
commonwealth  has  tlie  right  to  turn  over  the  taxpayers'  money  into 
the  hands  of  private  corporations  or  individuals  to  spend.  The  sug- 
gestion which  Judge  Gordon  made  yesterday,  seconded  by  Mrs.  Mil- 
ler, on  the  floor  here,  I  fail  to  hear  on  the  other  side,  one  argument 
upon  the  principle  involved  in  this  great  question.  We  heard  of  the 
disasters  that  come  to  these  institutions ;  we  heard  about  the  weak- 
nesses of  huma)i  nature,  and  we  cannot  correct  it  by  statutes;  we 
heard  about  cutting  off  the  taproot  of  charity  in  this  state;  we  heard 
how  state  government  was  not  competent  or  able  to  carry  on  any 
great  work,  and  that  you  would  create  a  great  machine;  but  I  failed 
to  hear,  I  might  not  have  recognized  it,  but  I  failed  to  hear  one 
argument  along  the  line  of  special  legislation  and  the  real  purpose 
and  object  of  a  situation  such  as  this,  upon  those  great  fundamental 
principles  except  the  argument  that  Avas  presented  by  Judge  Gordon, 
which  has  not  been  answered  as  yet.  Gentlemen,  we  cannot  beg  this 
question.  Every  amendment  and  every  proposal  that  has  been 
brought  up  here  before  us  has  been  temporizing  and  camouflage. 
As  Mr.  Pepper  said  this  morinng,  the  principle  still  remains  to  be 
discussed  and  to  be  determined,  and  that  is  the  principle  that  ulti- 
mately is  to  go  before  the  people  of  the  commonwealth.  I  do  not 
know  of  any  group  of  men  better  able  to  discuss  that  then  these 
men  sitting  here,  these  learned  attorneys  and  men  who  have  had 
experience  in  legislative  matters.  It  is  on  that  line,  it  seems  to 
me,  that  we  must  decide  this  question.    Does  the  Attorney  General 
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realize  what  this  means  practically,  this  proposal,  to  limit  the  number 
of  charitable  institutions  to  those  now  existing?  Does  he  know  that 
there  are  seventeen  counties  that  do  not  receive  a  dollar  of  state 
appropriation  for  the  support  of  their  private  charitable  agencies? 
The  residents  of  those  counties,  numbering  more  than  half  a  million, 
in  order  to  receive  the  benefits  of  the  state,  must  travel  from  thirty- 
tive  to  one  hundred  miles  from  their  homes,  without  the  possible 
assurance  even  then  that  they  will  find  accommodation.  Compared, 
then,  with  the  advantages  open  to  residents  of  counties  otherwise 
similarly  situated,  receiving  state  aid,  these  residents  of  the  state, 
who  are  assumed  to  contribute  their  quota  to  the  state  funds,  are 
denied  an  equal  participation  in  the  bounty.  1  read  the  figures  as 
submitted  by  the  Pennsylvania  Charities  Association.  Does  he  realize 
that  in  one  county  the  state  aid  to  private  charitable  institutions, 
in  a  recent  year,  equaled  more  than  sixteen  hundred  dollars  for  every 
thousand  of  inhabitants?  And  in  other  counties  it  was  eighty-nine 
dollars  for  every  thousand  of  population ;  eighty-nine  against  sixteen 
hundred  dollars.  In  one  count}'  the  state  appropriation  amounted  to 
five  hundred  dollars  and  thirty-one  cents  for  every  one  thousand 
dollars  per  capita  wealth  in  the  county.  In  another  county  of  almost 
equal  size  and  population  and  of  very  similar  character,  the  state  aid 
amounted  to  only  thirty-one  cents  for  every  one  thousand  dollars  of 
per  capita  wealth,  thirty-one  cents  against  five  hundred  dollars  and 
thirty-one  cents.  The  per  capita  wealth  of  the  two  counties  was  al- 
most exactly  the  same,  indicating  about  eciual  use  of  charitable  facili- 
ties. Does  he  realize  that  the  appropriations  range  all  the  way  from 
*twen1,y-five  dollars  to  six  hundred  and  twenty-five  dollars  a  bed? 
Tremendous  inequality  I  There  cannot  be  much  under  this  new 
system  of  limiting  and  cutting  down  the  appi'opriation.  What  about 
the  twentj^-five  per  cent  of  the  counties  in  Pennsylvania,  seventeen 
counties?  Are  they  to  be  absolutely  cut  oft"  from  any  participation 
under  this  system?  These  discrepancies  must  be  equalized,  that  is 
the  theory  of  the  lump  sum,  and  the  mere  adoption  of  this  budget,  in 
my  opinion,  is  going  to  create  a  storm  over  the  state,  because  it  will 
emphasize  the  inequality,  and  emphasize  special  legislation.  1  merely 
wanted  to  call  these  facts  to  the  attention  of  the  members  of  the  Com- 
mission because  I  understand  that  this  discussion  is  not  now  to  be  an 
extended  one,  but  it  Was  to  be  postponed  until  we  have  a  full  meeting 
of  the  Commission ;  but  1  wanted  them  to  think  over  these  problems, 
and  I  hope  when  it  is  next  brought  up  for  discussion  we  may  hear 
from  these  learned  gentlemen  arguments  based  upon  the  theory  of  the 
situation;  what  the  Constitution  should  stand  for,  and  what  our  en- 
deavor should  be-  to  put  in  it.  Do  not  let  us  have  onr  vision  blurred 
by  looking  through  the  windows  of  some  excellent  charitable  insti- 
tution. They  are  performing  a  great  work  in  this  commonwealth,  but 
let  us  look  upon  the  fundamental  question  to  be  determined  in  this 
commonwealth  in  this  new  situation  that  we  are  about  to  create. 

Mr.  h^CHAFFER.  Mr.  Chairman:  In  answer  to  Mr.  McCormick's  - 
inquiry',  it  seems  to  me  that  we  are  not  solving  the  question  liere  of 
what  the  people  are  to  determine.  The  people  can  determine  any- 
thing as  fundamental  law.  We  are  solving  the  question  of  what  propo- 
sitions shall  be  submitted  to  the  people.  The  people  in  the  adoption 
of  the  Constitution  are  omnipotent  themselves  in  the  sense,  of  course, 
only  that  they  can,  after  a  particular  proposition  is  submitted  to 
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them,  adopt  or  reject  it.  I  believe  that  if  we  submit  to  the  people  a 
proposition  that  every  charit}^  in  the  state  shall  be  aided  by  the  state 
and  the  people  adopt  it  by  a  majority  vote,  that  is  the  fundamental 
law.  The  people  thereby  put  their  sanction  upon  it  as  a  proper  ex- 
penditure of  state  funds.  It  can  only  be  done,  of  course,  with  their 
vote,  so  that  as  we  are  framing  a  Constitution,  to  be  ultimately  sub- 
mitted to  them,  one  of  the  vital  questions  is  what  kind  of  a  Constitu- 
tion will  the  people  adopt?  Will  the  people  adopt  a  Constitution 
which  strikes  down  all  of  the  charities  in  the  state  so' far  as  they  are 
receiving  state  aid,  so  far  as  many  of  them  are  concerned,  closing 
them  up  entirely;  will  they  adopt  such  a  Constitution,  is  a  question 
for  the  exercise  of  the  best  judgment  that  we  can  give  to  it.  I  do  not 
know  what  they  would  do,  but  it  is  my  opinion  that  a  Constitution 
which  strikes  down  all  of  the  charities  in  the  state  except  those  that 
the  state  controls  will  have  a  very  serious  opposition,  because  the 
mass  of  the  people,  as  I  view  their  judgment,  think  that  it  is  right 
that  the  state  should  aid  various  charities  that  are  not  self-support- 
ing, and  that  are  a  part  of  the  state's  duties  in  a  charitable  sense. 
I  also  think  that  to  point  out  that  seventeen  counties  do  not  re- 
ceive any  of  the  charitable  appropriations  of  the  state  does  not 
exactly  state  the  proposition  as  it  is.  I  imagine  that  there  are  no 
hospitals,  I  do  not  know,  but  I  do  not  recall  that  there  are  any 
hospitals  in  Perry  or  possibly  Juniata ;  I  do  not  remember  whether 
there  are  any  in  Cumberland ;  I  am  speaking  of  the  territory  right 
around  here ;  but  all  that  territory  is  tributary  to  the  hospitals  of 
Harrisburg,  just  as  all  or  the  very  large  part  of  the  territory  in  the 
northern  tier  is  triVmtary  to  the  hospital  in  Sayre;  and  just  as  there 
is  a  very  large  territory  surrounding  Indiana  county  that  is  tribu- 
tary to  the  hospitals  in  Indiana;  just  as  it  was  in  my  community 
up  until  twenty  years  ago,  when  we  had  no  hospitals  at  all,  and  our 
people  who  required  hospital  treatrjent  went  to  Philadelphia  in  order 
that  they  might  get  into  a  hospital:  so  that  I  think  it  may  be  said  as 
a  broad  proposition  that  the  state's  benefactions  in  this  respect  reach 
every  corner  of  tlie  commonwealth.  The  fact  that  money  does  not 
go  into  a  particular  county  does  not  mean  that  the  people  of  that  par- 
ticular county  receive  no  benefit  from  the  state's  benevolence.  So 
that  it  seems  to  me  that  answering  the  two  propositions  that  Mr. 
McCormick  suggests,  it  is  useless  for  us  to  adopt  provisions  in  the 
Constitution  to  be  submitted  to  the  people  that  the  people  will  not 
themselves  vote  for.  We  must  consider  here  the  final  thought  as  to 
whether  or  not  the  language  which  we  put  into  the  Constitution  is 
that  language  which  they  are  going  to  approve.  It  is  not,  it  seems 
to  me,  what  any  one  of  us  would  do,  or  what  the  whole  twenty-five  of 
us  would  do,  as  to  any  measure;  what  is  ideally  perfect  from  our 
point  of  view  is  not  the  proposition  tliat  we  are  called  upon  to  de- 
termine, because  anything  that  we  miglit  think  ideally  perfect  might 
meet  with  such  a  tornado  of  opposition  at  the  polls  as  would  wreck 
the  whole  constitutional  program.  Our  proposition,  as  I  see  it,  is  to 
first  pass  to  the  legislature,  because  that  is  where  w£  first  pass  it  on, 
such  a  Constitution  as  we  think  harmonizes  with  the  general  thought 
of  the  state,  with  the  idea  that  in  that  Constitution  there  are  im- 
provements over  tlie  Constitution  as  it  now  is.  While  I  am  on 
my  feet,  if  I  might  just  say  a  word  in  response  .to  what  has  been 
so  very  well  said  by  Judge  Kelly,  my  thought  was,  and  my  thought 
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still  is,  that  just  as  Judge  Gordon  said,  and  just  as  Judge  Kelly  said, 
there  may  be  great  combustibility  in  the  section  which  provides 
against  appropriations  to  sectarian  and  denominational  institutions ; 
but  my  thought  as  to  that  would  be  that  the  ultimate  and  final  con- 
struction of  the  courts  would  be  that  the  constitution-makers,  both 
here  and  in  the  constitutional  convention,  if  it  shall  be  called,  and 
ultimately  the  people  themselves,  speaking  on  that  question,  would 
speak  with  the  terms  as  defined  by  the  courts,  and  that  if  the  Ian-  , 
guage  is  left  in  that  shape,  and  if  that  is  the  construction  that  we  can 
fairlj^  prognosticate  the  courts  would  make,  then  as  to  all  of  the  in- 
stitutions doing  a  worthy  work  in  the  state,  that  would  be  permitted, 
as  I  understand  the  decisions  that  have  already  been  made.  Of  course, 
if  the  courts  should  shift  on  the  construction  of  the  words,  then  many 
of  them  would  be  in  peril.  It  is  with  that  thought  in  mind  that  I  be- 
lieve it  woidd  be  the  safer  proposition  to  leave  the  language  of  the 
Constitution  as  it  is,  so  that  when  you  go  to  the  people  and  argue 
the  question  as  to  whether  or  not  they  should  adopt  the  Constitution, 
you  will  be  able  to  say  to  them  that  that  question  does  not  enter  into 
the  debate,  and  that  whether  they  adopt  or  reject  the  Constitution 
which  we  recommend,  the  language  of  this  provision  will  be  the  same. 
That  question,  which  would  be  a  calamity  if  it  should  arise  in  this 
state,  would  be  taken  entirely  out  of  the  line  of  debate. 

Mr.  PEPPER.  Mr.  Chairman:  It  seems  to  me  that  it  is  better  to  ex- 
press ourselves  informally,  as  this  is  less  a  debate  than  a  conference, 
and  I  fancy  we  are  more  likely  to  get  our  minds  together  by  such  a  pro- 
cedure than  if  we  adhere  more  strictly  to  formal  methods.  It  occurs  to 
me  that  what  was  said  hei'e  this  morning  is  very  valuable  on  the  sub- 
ject of  appropriations  to  sectarian  institutions.  I  seem  to  see  a  way  in 
which  ultimately  we  may  reach  an  agreement  on  this  subject.  I 
think  that  when  you  turn  to  the  original  recommendation  of  the 
committee  you  will  find  that  it  is  proposed  to  amend  the  language 
of  the  Constitution  as  it  now  stands,  and  as  it  has  been  quoted 
by  the  Attornej'  General,  by  making  the  test  whether  or  not  an  insti- 
tution was  entitled  to  receive  an  appropriation  depend  upon  whether 
an  institution  was  sectarian  or  whether  denominational  instruction 
was  given  therein.  That  seems  to  me  to  be  the  wrong  test,  and  I 
ventured  to  submit  the  resolution,  which  was  afterwards  reported  by 
the  committee  without  recommendation  to  make  the  test,  not  the 
giving  of  denominational  instruction,  but  limiting  the  benefits  of  the 
service  to  those  of  a,  particular  denomination,  or  who  might  answer 
to  some  sectarian  test.  Now,  Dr.  Thorpe  has  called  our  attention 
to  the  fact  that  some  of  our  trouble  has  been  due  to  the  circumstance 
that  we  have  not  distinguished  between  educational  institutions  on- 
the  one  hand  and  charitable  and  benevolent  institutions  on  the  other. 
For  the  consideration  of  the  Committee,  I  wish  to  suggest  that  we 
think  over  between  now  and  the  next  time  this  matter  comes  up  for 
debate  this  point,  whether  or  not  the  test  of  what  is  objectionable 
sectarianism  can  be  dift'erentiated  in  the  case  of  educational  institu- 
tions from  the  test  of  objectionable  sectarianism  in  the  case  of  be- 
nevolent and  charitable  institutions.  May  it  not  be  'that  the  recon- 
cilation  of  this  problem  lies  along  this  line;  namely,  that  the  legis- 
lature ought  not  to  appropriate  money  to  any  educational 
institutions  in  v.diich  denominational  or  sectarian  instruction  is 
given,  because  if  it  were  to  do  so  it  would  be  in  effect  subsidizing  one 
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form  ol"  religion  or  one  ecclesiastical  establishment  among  many; 
and  that  the  test  whether  or  not  an  appropriation  may  properly  be 
made  to  a  benevolent  or  charitable  institution  which  does  not  give 
instruction,  is  whether  the  benefits  from  the  administration  of  the 
ciiarity  are  of  general  application  or  are  subject  to  sectarian  limits. 
The  difficulty  with  the  existing  language  of  the  (Constitution  has 
been  clearly  pointed  out  by  Judge  Kelly.  There  is  great  force  in  Avhat 
Attorney  General  Schaft'er  says  to  tlie  effect  that  we  should  perpetuate 
that  language  and  so  answer  criticism  by  saying  that  whatever  it 
means  now  it  is  going  to  mean  the  same  in  the  future  as  it  has  in  the 
past.  But  I  do  not  tliink  that  we  shall  be  making  a  worthy  contribu- 
tion to  the  decision  of  the  great  question  if  we  merely  perpetuate  am- 
biguity, and,  as  1  say,  I  suggest  for  the  consideration  of  the  Commis- 
sion the  thought  that  perhajts  the  reconciliation  of  the  conflicting 
views  lies  in  distinguishing  the  test  to  be  applied  in  the  case  of  educa- 
tional institutions  from  the  test  to  be  applied  in  other  cases  where  the 
usie  is  not  educational  but  is  charitable  or  benevolent. 

Then  coming  once  more  to  the  fundamental  question  of  principle 
which  we 'must  all  think  over  before  our  next  conference,  it  seems  to 
me  that  Mr.  McCormick  is  a  little  in  the  position  of  the  man  who  says 
he  is  open  to  conviction,  but  he  would  like  to  see  the  man  who  can 
convince  him.    Mr.  McCormick  recognizes  as  arguments  only  those 
suggestions  which  support  the  conclusion  to  which  he  is  definitely 
committed.    Xoav,  the  conclusion  to  wliich  he  i.s  definitely  committed, 
sti'ange  as  it  may  seem,  if  one  studies  political  ancestry,  is  that  the 
light  way  of  governing  a  great  empire  state  like  Pennsylvania  is  to  do 
it  centrally  through  a  bureiin  system  controlling  even  charitable  and 
benevolent  enterprises  by  an  elaborate  piece  of  statewide  machinery, 
;is  distinguished  from  the  method  of  local  home  rule,  with  only  such 
control    as    is.   necessary    to    insure   the   right   application  and 
proper  accountability  for  the  people's  money.    Now,  speaking  for 
myself,  1  have  not  thought  that  it  was  wise  to  take  the  time  of  the 
Commission  to  discuss  that  great  fundamental  issue  upon  which 
minds  have  always  differed,  and  always  will,  because  my  observation 
is  that  nobody  is  ever  converted  by  such  discussion.    If  you  are  of 
opinion  that  you  can  frame  a  great  state  systesn  of  charities,  that  you 
c£^ii  carry  into  effect  a  tremendous  statewide  organization,  which  will 
(effectually  care  for  all  those  who  ought  to  receive  state  aid,  then 
you  will  be  on  one  side  of  this  question.    If  you  believe,  as  I  do.  that 
the  system  of  co-operation  l>etween  the  state  and  groups  of  people 
who  under  the  spur  of  private  initiative,  whatever  their  motive  may 
be.  are  actually  rendering  public  service  in  their  community,  is  the 
right  system,  that  this  great  unpaid  army  of  volunteers  are  assets 
to  the  state,  that  the  things  that  they  are  doing,  if  properly  sup- 
ervised and  made  the  pro])er  subject  of  repoi't,  are  things  that  ought 
to  be  encouraged  and  not  discouraged — then  the  question  is  not 
whether  they  are  acting  froui  charitable  motives,  or  from  less  Avorthy 
ones ;  the  question  is  whether,  on  the  whole,  their  activity  is  a  good 
thing  to  encourage  in  the  community.  A\'hether,  on  the  whole,  you 
will  get  better  results  if  you  establish  a  working  relationship  be- 
tween these  groups  and  your  central  government,  or  whether  you 
do  it  better  by  abolishing  them  altogether.    So  far  as  the  state  is 
concerned,  to  use  all  its  money  and  put  forth  all  its  activities  in  the 
care  of  dependents  in  its  own  institutions  centrally  controlled,  gives 
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rise  to  serious  problems'  because  we  must  not  forget  that  the  instant 
you  convert  your  charitable  institutions  in  the  state  into  a  system  of 
centrally  controlled  charitable  administration,  you  introduce  the 
element  of  political  preference  in  appointments  in  every  institution 
that  is  within  the  limits  of  the  system  at  the  present  time.  That 
feature  is  not  an  evil  among  the  institutions  which  are  thus  locally 
active  and  centrally  supported.    I  fancy  that  Avlien  th/e  members  of 
the  Commission  study  the  figures  that  the  Board  of  Charities  sub- 
mits to  us  we  shall  find  that  a  very  large  number  of  these  institu- 
tions get  the  major  part  of  their  subsistence  from  the  state.    I  be- 
lieve it  is  true  that  in  no  case  is  money  paid  to  any  institution  in 
excess  of  compensation  for  the  free  service  that  it  gives,  but  in  many 
institutions  the  cost  of  the  free  service  is  very  much  greater  than 
the  cost  of  maintainmg  those  departments  in  institutions  where 
the  service  is  paid  for.    If  it  is  true  that  these  institutions  are  for 
the  most  part  supported  by  state  grant,  we  shall  have  to  consider 
whether  or  not  the  withdrawal  of  that  support  is  going  to  necessitate 
the  taking  over  of  the  institutions  by  the  state  lest  those  who  are 
now  being  cared  for  by  it  freely  will  then  be  without  the  means 
of  care.    It  is  a  very  great  and  serious  financial  question  as  well 
as  one  of  state  administration,  whether  we  are  going  to  involve  the 
commonwealth,  with  its  vast  area  and  teeming  population,  in  the 
enterprise  of  itself  creating  and  supporting  or  taking  over  and  sup- 
porting all  the  charitable  and  benevolent  institutions  necessary  or 
required  to  render  public  service  to  the  poor  and  the  dependent. 
When  Mr.  McCormick  says  that  he  has  not  heard  an  argument  against 
the  suggestion  made  by  Judge  Gordon's  amendment  and  his  own 
addition  thereto,  his  ears  must  be  closed  to  the  statement  of  the 
situation,  which  is  the  strongest  argument  against  this  experiment, 
based,  as  I  believe,  not  upon  anything  uu sound  in  the  principle  of 
central  grants  to  local  institutions,  but  provoked  by  an  levil  system 
of  administration  of  that  principle  which  it  is  entirely  within  the 
competence  of  the  people  to  correct.    I  entirely  agree  with  Mr.  Mc- 
Cormick and  the  others  who  have  spoken  that  we  ought  to  decide 
the  fundamental  principle.   For  that  reason  I  venture  to  oppose  the 
suggestion  of  the  Attorney  General  about  crystalizing  the  group  of 
beneficiaries  into  those  who  have  I'eceived  appropriations  in  a  certain 
year.    I  am  not  influenced  any  more  than  the  Attorney  General  was 
hj  the  mere  accident  that  seventeen  counties  did  not  figure  in  the 
appropriations  in  any  particular  year.    I  am  influenced  hj  the  fact 
that  if  you  had  adopted  some  arbitrai'y  method  of  crystalizing  the 
situation,  you  deprive  the  Governor  and  the  legislature  of  any  agency 
which  hereafter  is  charged  with  the  duties  of  acting  for  the  state  in 
the  premises  of  the  necessary  discretion  of  administering  charitable 
inteiests  throughout  the  state.    Things  Avill  change,  conditions  will 
change,  in  the  future  as  in  the  past.    Somebody  told  us  yesterday 
of  a  very  excellent  institution,  which  received  no  grant  in  an  inter- 
vening year,  and  subsequently  a  grant  larger  in  amount  than  the 
previous  one  to  make  up  for  the  preceding  oversight.   How  unfortun- 
ate it  would  be  if  that  Avere  a  worthy  institution  doing  good  work, 
if  it  happened  to  be  overlooked  in  the  year  which  was  taken  as  the 
standard  year.    It  will  not  do  it  seenis  to  me,  to  tie  the  hands  of 
our  administrative  authorities  in  the  future  if  the  principle  at  stake 
is  sound.    I  beg  the  members  of  the  Commission  in  considering  the 
19 
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whole  subject  between  now  and  next  week  to  focus  upon  the  question 
of  working  out  a  sound  method  of  relating  local  activity  to  central 
control  instead  of  adopting  the  dangerous,  expensivie  and  wholly 
undesirable  method  of  dealing  with  the  care  of  dependents  and  poor 
and  sick  through  a  great  political  organization  heading  up  in  the 
capital  city.  It  will  not  work  nationally.  It  has  been  tried,  and  it 
is  failing.  It  will  not  work  in  the  state  of  Pennsylvania,  where  it 
will  be  a  failure  if  it  is  tried. 

Mr.  CARSON.  Mr.  Chairman:  1  acquiesce  very  readily  in  the  sug- 
gestion which  has  been  made  on  the  floor  that  in  this  Committee  of 
the  Whole  we  shall  consider  ourselves  simply  as  if  conversationally 
engaged  in  friendly  discussion  with  each  other  around  a  committee 
table.  The  great  advantage  of  a  small  body  like  this  is  that  questions 
can  be  discussed  without  that  embarassing  line-up,,  so  to  speak,  on 
the  oi)j)osite  side  of  the  proposition  supported  by  some  sort  of  partisan 
heat  and  there  perhaps,  expending  itself  in  lanquage  more  or  less 
strained  and  extravagant.  Now,  I  recall  that  in  that  delightful 
novel  of  Cranford — it  is  certainly  one  of  the  most  happy  delineations 
of  traits  in  human  nature  which  shine  all  through  British  literature— 
that  the  heroine  of  the  book,  Miss  Matty,  encountered  the  mis- 
fortune of  losing  her  fortune.  She  said  to  her  old  maidservant,  "Now, 
Martha,  I  am  exceedingly  sorry,  but  I  have  lost  my  fortune  and  you 
and  I  must  part  company.  You  have  been  a  faithful  servant.  I 
appreciate  what  you  have  done,  but  I  can  no  longer  afford  to  keep 
you."  Drawing  herself  up  in  great  dignity,  Martha  said,  "Miss 
Matty,  you  befriended  me  in  my  childhood;  you  have  taken  care  of" 
me  up  to  the  present  time.  Do  you  think  that  I  would  be  an  ingrate 
and  desert  you  in  the  hour  of  your  distress?"  And  Miss  Matty  said. 
"Now  Martha,  listen  to  reason."  And  Martha  goes  into  the  air  and 
said,  "I'll  not  listen  to  reason.  Because  when  you  say,  listen  to 
reason,  it  always  means  dropping  my  own  view  and  taking  some- 
body else's."  Now,  that  is  exactly  where  we  are.  We  each  want  the 
other  to  listen  to  reason,  and  yet  at  the  same  timie  we  are  unwilling 
perhaps  to  drop  our  own  personal  views. 

Now,  I  will  not  discuss  this  matter.  I  do  not  think  that  we  are 
arguing  an  academic  proposition.  The  construction  of  this  Con- 
stitution is  not  to  be  so  squared  that  in  all  respects  it  is  exactly 
measured  by  strict  logic.  I  will  grant  you  that  as  a  general  prin- 
ciple it  is  correct  to  say  that  no  part  of  the  public's  money  or  tax- 
payers' money  shall  be  appropriated  to  private  enterprises  as  a 
general  proposition.  That  goes  without  challenge.  There  is  a  mys- 
terious and  cabalistic  charm  about  the  phrase  "the  people's  money 
to  be  devoted  only  to  the  people's  business."  That  is  true,  but  I 
wish  to  call  attention  to  the  circumstances,  the  Attorney  General 
expresses  the  same  thought,  that  we  are  engaged  in  framing  an  in- 
strument that  is  to  be  for  the  practical  governtnent  of  this  great 
commonwealth,  containing  nearly  nine  million  people,  in  sixty-seven 
different  counties,  including  farming,  minerals,  agriculture,  mining, 
industries,  and  so  on;  we  must  give  them  something  which  will  prove 
to  be  a  workable  instrument.  Now,  we  cannot  ignore  the  past.  If 
there  is  one  thing,  it  seems  to  me,  that  we  ought  to  do  it  is  to  see 
historically  how  we  got  into  the  present  situation.  Now,  we  are 
attempting  to  adapt,  we  wall  adapt,  the  existing  instrument  to  present 
needs.    We  are  not  engaged  in  attjempting  to  create  a  wholly  new 
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instrument,  which,  according  to  tlie  political  complexion  of  the  pre- 
sent time,  is  to  be  beyond  criticism.    Not  at  all.    We  are  taking 
the  experience  of  the  Anglo-Saxon  race  as  embodied  in  the  Bill  of 
Eights,  largely  in  the  language  of  Lord  Somers,  coming  out  of  the 
agony  of  the  English  Revolution,  and  put  into  the  forefront  of  the 
Constitution  of  1776;  and  then  we  havie  added  to  that  the  Constitu- 
tion of  1790  and  the  one  of  1838,  the  one  amendment  of  1851,  and  the 
Constitution  of  1873  with  its  amendments.    We  cannot  tear  out  of 
these  fimdamental  rights  and  principles  which  are  there  in  order  to 
adopt  some  structure  which,  according  to  modern  architecture,  would 
be  without  a  flaw.  'Now,  instead  of  saying  we  take  the  people's  money 
and  appropriate  it  to  private  purposes — What  is  the  history?  The 
state  has  taken  private  institutions  in  aid  of  its  own  active  admin- 
istration.   That  is  what  it  has  done.    We  have  taken  the  organiza- 
tions of  private  hospitals  as  they  were  organized  years  and  years 
ago  and  have  asked  them  to  help  the  state  to  take  care  of  its  numer- 
ously multiplied  suffering  and  misery  and  lack  of  development  which 
grow  in  our  midst,  incident  to  a  fast-groAving  population.    That  is 
what  we  have  done.    Crowded  conditions  of  human  society  and  in- 
dusti'ial  conditions  in  our  state  with  dangerous  machinery  cause 
numerous  accidents  and  mishaps  along  the  highways  of  life.    If  an 
accident  occurs  on  a  crowded  street  of  Pennsylvania  or  the  poor 
wretch  is  hit  by  a  brick  from  a  roof  or  wall,  does  anybody  stop  to 
ask  who  he  is,  what  his  religion  is,  or  what  his  sect  is,  or  what  his 
denomination  is,  or  to  what  school  he  belongs?   Oh,  no.   They  carry 
him  to  the  nearest  hospital  and  there  he  is  put  to  bed  and  the  sur- 
geons and  nurses  take  care  of  him  and  they  ask  no  questions  at  all. 
They  do  not  care  whether  it  is  a  state  institution,  or  a  private  insti- 
tution, or  an  institution  w^hich  gets  state  aid.   Why,  there  are  insti- 
tions,  that  are  private  institutions,  to  which  no  state  aid  has  ever 
been  extended,  and  yet  the  state,  through  the  appliance  of  the  col- 
lateral inheritance  tax,  is  taking  off  five  per  cent  of  legacies  to 
private  charities  to  foster  its  own  institutions.  Now,  we  cannot  ignore 
this  thing.    We  have  availed  ourselves  of  the  institutions  which 
private  charities  have  built  up  into  strong,  active  agencies  for  human 
benevolence,  and  they  snj  when  they  come  to  the  legislature,  as  they 
have  done  in  the  past,  "The  burdens  under  which  we  stagger  are 
greater  than  we  can  bear ;  we  need  a  little  help."   And  the  state  has 
been  ready  to  aid  them.    Now,  to  change  instantly  that  historic  sit- 
uation and  to  cut  off'  from  institutions  which  rely  largely  upon  this 
aid  is  an  unfortunate  situation.  "The  use  of  the  word  "taproot"  seems 
to  be  exciting  the  criticisms  of  gentlemen  on  the  other  side.  You 
cannot  deprive  a  plant  of  its  normal  amount  of  moisture  and  sun- 
light at  the  present  time  if  the  conditions  of  its  growth  are  such 
that  it  has  adjusted  itself  to  certain  conditions ;  you  cannot  deprive 
it  in  the  slightest  degree  suddenly  without  peril  to  the  life  of  the 
plant;  and  if  it  is  one  of  those  useful  plants  that  sustains  human 
life  and  enters  into  the  aliment  of  society,  you  cannot  tear  it  out 
simply  because  you  want  to  be  logical,  and  carry  out  the  phrase, 
"the  people's  money"  should  be  expended  solely  by  the  state  govern- 
ment.   I  insist  again  that  we  are  here  for  the  purpose  of  putting  up 
before  the  people  some  sort  of  instrument  which  will  be  a  workable 
instrument.    The  Constitution  of  1787  had  to  deal  with  the  question 
of  slavery;  and  yet  that  great  apostle  of  liberty,  Thomas  Jefferson, 
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declared  that  all  men  were  created  free  and  equal.  And  yet  the 
framers  had  to  recognize  the  existence  of  slavery.  And  so  it  was 
that  even  the  slave-trade  was  tolerated  until  the  year  1808.  We 
are  not  here  for  the  purpose  of  trying  to  fonnulate  a  perfectly  logical 
instrument,  which  will  carry  out  to  a  nicety  certain  fundamental 
principles  of  democracy.  Therefore  it  is  that  this  historical  side 
of  the  situation  appeals  strongly  to  me.  We  cannot  tear  out  existing 
conditions  and  substitute  new  ones  and  say  that  we  are  giving  the 
people  a  satisfactory  and  practical  form  of  government. 

Mr.  FISHEK.  Mr.  Chairman:  I  have  refrained  from  making  any 
utterance  in  this  discussion,  but  inasmuch  as  it  has  resolved  itself 
into  a  very  general  discussion,  may  I  presume  to  say  a  word?  I  am 
the  president  of  one  of  those  unfortunate  institutions  known  as  a  hos- 
pital, and  was  a  member  of  the  Senate  for  eight  years,  during  which 
time  I  served  on  the  appropriation  committee.  I  was  a  member  of  a 
commission  appointed  by  joint  resolution  of  the  legislature  to  visit, 
examine  and  report  on  pi'oposed  legislation  covering  the  subject  of 
charitable  appropriations  and  administration.  Furthermore,  I  am 
also  a  lawyer,  and  who,  on  account  of  my  connection  with  my  home 
institution,  was  obliged  to  come  to  this  legislature  after  I  ceased 
to  be  a  member  to  ask  for  appropriations.  We  have  heard  some- 
thing about  log-rolling  in  the  legislature,  and  I  was  a  legislator. 
We  have  heard  something  about  the  vanity  that  inspires  these  pre- 
sumed works  of  charity,  and  I  am  president  of  a  hospital.  We  have 
heard  a  great  many  things  that  are  intended  to  throw  aspersions  on 
the  charitable  work  of  the  state.  1  was  surprised  to  hear  an  almost 
wholesale  condemnation  of  the  charitable  system  of  the  state  as  a 
work  of  evil.  Are  we  approacliing  the  subject  in  that  spirit?  Are  the 
hospitals,  these  eleemosnary  institutions  that  have  been  built  up  by 
the  hands  and  the  good  hearts  of  the  people  of  this  commonwealth, 
and  scattered  broadcast  over  Pennsylvania,  to  be  condemned  as  works 
of  evil?  I  shall  not  allow  that  imputation  to  be  cast  uj^on  the  chari- 
table work  of  Pennsylvania  that  has  been  going  on  for  more  than 
a  century.  We  should  not  approach  it  in  that  attitude.  It  is  not 
an  evil  work ;  it  is  a  good  Avork  that  you  are  attacking. 

Much  has  been  said  about  the  principle  involved.  Are  we  going 
to  waste  our  discussion  over  an  abstract  principle,  in  the  face  of  the 
fact  that  nearly  three  hundred  of  these  institutions  are  administering 
to  a  suffering  people,  to  the  poor  people  of  this  great  industrial  com- 
monwealth? Mxich  has  been  said  of  the  money  that  is  expended,  and 
the  extravagance.  Is  this  so?  T^'e  will  assume  that  it  is  so.  Are 
we  going  to  devote  our  energies  to  the  protection  of  the  dirty  dollar 
when  suffering  human  being's  lives  are  at  stake?  Do  we  want  to 
approach  it  in  that  spirit?  Certainly  not.  That  there  is  need  of 
corrective  legislation,  must  be  evident  to  everyone  who  has  studied 
the  subject.  The  remedies  suggested  here  have  run  the  gamut  all 
the  way  from  a  blow  which  will  destroy  nearly  every  charitable  insti- 
tution in  the  state  through  to  gradual  suppression,  gradual  strang- 
ulation, and  then  to  regulation  of  administration,  and  finally  to  lim- 
itation upon  the  growth  of  the  charitable  work  of  the  state.  Now, 
what  principle  obliges  us  to  limit  the  aid  given  by  our  legislature 
and  state  government  to  charitable  work  to  those  institutions  which 
are  not  controlled  absolutely  by  the  state?  It  has  been  the  practice 
as  old  as  time  that  governments  have  subsidized  not  merely  charities, 
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but  private  business.  Is  that  not  so?  What  crime  can  there  be  if 
the  state  extend  the  hand  of  help  to  the  work  of  charity?  Anyhow, 
what  is  the  function  of  government?  Well,  I  do  not  pretend  to  be 
one  of  the  learned  members  of  the  Commission  who  can  discuss  this 
matter  philosophically  and  historically  and  all  that,  yet  I  have  always 
understood  that  the  principal  functions  of  a  government  are  to  edu- 
cate its  youth  and  care  for  its  unfortunates.  I  have  never  known  of 
any  principle  to  ijrevent  a  great  commonwealth  like  Pennsylvania 
from  doing  good.  If  the  state  cannot  do  all  the  work,  what  objection 
is  there  to  contributing  of  its  aid  to  those  who  are  principally  re- 
sponsible for  carrying  that  .work  on? 

Now,  the  discussion  has  revolved  around  the  charitable  institutions. 
I  suppose  that  there  are  not  so  many  educational  institutions  in- 
volved. I  am  not  able  to  say  how  the  proposal  to  eliminate  state  aid 
to  educational  institutions  would  affect  the  University  of  Pennsyl- 
vania, State  College,  or  the  University  of  Western  Pennsylvania. 
They,  I  believe,  are  the  main  beneficiaries  of  the  state  among  the  edu- 
cational institutions.  But  the  moment  you  strike  charities  your  blow 
is  felt  in  every  corner  of  the  commonwealth,  because  today  there  is 
no  considerable  section  of  Pennsylvania,  and  I  do  not  measure  it 
by  county  lines,  that  is  not  served  by  a  hospital.  Now,  who  is  back 
of  them?  The  vain  coxcombs  of  the  community ?  Not  at  all.  Phila- 
delphia gets  about  two  million  and  a  half  of  help,  Pittsburgh  and 
Allegheny  get  about  two  million  of  help,  out  of  the  sum  of  biennial 
''appropriations,  and  the  rest  of  the  appropriations  go  to  the  state  at 
large.  Indiana,  Puuxsutawnej'  and  Clearfield  are  the  three  hospital 
centers  of  the  bituminous  coal  fields  known  as  the  Clearfield  district. 
None  of  them  confine  their  chai'itable  operations  to  those  counties, 
but  they  draw  on  that  whole  region  where  their  services  are  so  badly 
needed. 

And  how  did  we  get  those  hospitals?  I  can  speak  for  my  own  hos- 
pital, because  the  one  hundred  and  seventy-five  thousand  dollars  that 
built  the  hospital  was  appropriated  by  private  individuals.  Of  the 
more  than  fifty  thousand  dollars  required  to  operate  the  hospital 
annually,  all  but  eleven  thousand  dollars  comes  out  of  the  pockets 
0''  the  people  or  the  patrons  of  the  hospital.  Now,  suppose  you  were 
to  strangle  these  institutions ;  suppose  you  were  to  do  them  to  death 
with  a  single  stroke,  or  do  it  gradually,  what  would  happen  to  the 
work  out  there?  Judge  Gordon  said  charily  will  not  cease,  but  I 
want  to  tell  you  that  the  load  of  operating  may  become  too  heavy 
for  the  institutions  to  function.  Now,  you  gentlemen  all  know  that 
if  you  take  a  motor  and  attach  to  it  a  current  that  is  not  strong 
enough  to  run  the  machine,  the  machine  is  useless.  The  contribu- 
tions and  the  aid  of  the  state  is  the  current  that  enables  these  in- 
stitutions to  function  properly.  Now,  I  want  to  say  to  Judge  Gor- 
don, from  a  knowledge  that  is  not  theoretical,  from  a  knowledge  that 
is  gained  by  tramping  all  over  Pennsylvania  and  examining  these  in- 
stitutions, that  the  strength  of  the  local  charities  is  not  suflflcient  to 
keep  them  going.  I  know  Judge  Gordon  well  enough  to  know  that 
he  does  not  want  to  destroy  the  local  institutions.  Now,  are  you 
going  to  do  something  that  Avill  strike  them  down?  Following  the 
suggestion  of  Mr.  Pepper,  what  is  needed  in  this  matter?  Well,  I 
say  that  the  remedy  lies  in  administration. 
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It  has  been  pointed  out  that  thei'e  are  great  inequalities  in  the  dis-  • 
tribution  of  the  appropriations.  Some  inequalities  do  still  exist.  In 
former  times  these"  inequalities  were  very  great,  Mr.  McCorniick,  but 
the  state  has  \;ndertaken  through  its  Board  of  Charities  to  remedy 
that  evil.  Great  improvement  Jias  been  made.  We  do  not  come  here, 
Judge  Gordon,  any  more  to  log-roll  in  the  legislature  and  get  appro- 
priations. It  would  do  us  little  good.  The  doors  are  closed  to  us  iji 
that  respect.  But  we  go  before  the  State  Board  of  Charities  and  we 
lay  down  to  them  the  amount  of  work  that  we  have  done,  the  amount 
of  charity  we  have  dispensed  and  help  that  we  have  extended  to 
the  unfortunate  people  that  are  carried  to  our  doors,  and  our 
records  are  scrutinized  most  carefully.  When  the  appropriation  bill 
is  made  up  it  is  made  from  the  records  of  the  State  Board  of  Char- 
ities, and  that  is  based  upon  accurate  knowledge  of  the  operations  of 
the  institution.  But  even  admitting  that  there  are  inequalities  exist- 
ing, that  is  still  merely  an  administrative  question.  ^Now,  the  com- 
Diissiou  that  was  created  a  few  years  ago  to  go  into  this  very  question 
heard  i^ractically  all  the  arguments  and  suggestions  that  we  have 
heard  in  this  chamber.  They  tried  to  remedy  these  things  by  introduc- 
ing into  the  legislature,  and  I  had  the  honor  of  introducing  the  bills 
in  this  chamber,  bills  for  the  creation  of  a  department  of  charity  that 
would  have  full  power  over  all  these  administrative  questions,  and 
could  disjDerse  the  aid  of  the  state  in  such  a  way  as  to  eliminate  these 
matters  about  which  complaint  has  been  made.  And  the  remedy  is 
still  within  the  power  of  the  legislature.  I  have  said  to  you  that, 
your  action  here  is  going  to  be  felt  in  every  section  and  corner  of  the 
commonwealth.  I  want  to  say  to  you  that  if  you  introduce  here  a 
provision  in  this  i^roposed  Constitution  that  spells  destruction  to  all 
o:  practically  all  the  charitable  institutions  of  the  state,  or  drives 
them  into  a  centralized  state  administration,  we  may  as  well  ad- 
journ now  and  go  home.  I  think  I  know  something  of  the  popular 
sentiment  on  this  subject,  and  I  want  to  say  to  you  that  when  you 
touch  the  heart  of  charity,  you  touch  a  verj^  sensitive  organ  in  the 
life  of  the  people  of  Pennsylvania.  They  are  going  to  say  to  you 
and  to  me  that  you  cannot  destroy  the  charitable  system  of  Pennsyl- 
vania, you  cannot  reduce  it  to  a  lifeless  piece  of  political  machinery. 
I  for  one,  whatever  may  be  the  outcome,  shall  not  lend  my  voice  to 
the  support  of  any  measure  that  means  the  destruction  of  the  charit- 
able institutions  of  this  state. 

Mr.  McCORMICK.  Mr,  Chairman:  It  has  been  stated  that  there 
has  been  some  severe  criticism  and  condemnation  of  the  chai'itable 
institutions  of  Pennsylvania.  I  have  not  heard  any  criticism  of  anj^ 
institution,  or  of  the  charitable  institutions  as  a  whole,  but  I  have 
heard  severely  criticised  here  the  method  of  making  appropriations 
to  these  institutions,  and  that  is  the  subject  under  discussion.  I 
assume  that  we  all  recognize  that  an  evil  did  exist,  or  we  would  not 
be  devoting  ourselves  to  debate  on  this  great  subject.  As  the  Chair- 
man has  said,  corrective  steps  should  be  taken  to  correct  the  evils 
tiiat  exist.  The  State  Board  of  Charities  recommends  only  two-thirds 
of  these  requests,  and  only  thirty-five  per  cent  are  accepted.  It  seems 
to  me  it  is  impossible  under  existing  conditions  for  that  body  to  func- 
tion properly,  when  it  is  necessary  for  the  Governor  to  cut  down  the 
appropriations  made  in  the  legislature  to  meet  the  estimated  revenues 
of  the  state.    It  also  seems  to  me  that  there  are  serious  difficulties 
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and  evils  that  must  be  overcome,  and  these  are  the  only  problems  we 
have  been  considering  here.  I  think  probably  every  man  in  this  room 
is  identified  with  some  of  these  charitable  institutions.  I  know  I  am. 
r  think  it  a  great  work,  and  it  is  because  I  think  they  do  a  great  work, 
and  ai-e  capable  of  doing  still  greater  work  under  certain  condition-^, 
that  I  am  so  strongly  taking  the  position  that  I  am  today.  In  answer 
to  Mr.  Pepper,  who  spoke  on  my  national  principles,  he  is  right.  I  do 
believe  in  what  he  says,  and  it  is  for  that  reason  that  I  took  this  posi- 
tion. I  repeat  what  I  said  to  my  full  power  of  expression,  and  I  iu- 
t-'nded  that  if  these  two  hundred  and  ninety-seven  charitable  institu- 
tions are  to  continue  to  get  state  aid,  they  should  he  put  under  the 
sole  control  of  the  state.  But  I  do  not  think  that  is  necessary.  My 
opinion  is  that  if  state  aid  is  gradually  withdrawn  from  these  in- 
stitutions the  cities  and  counties  and  the  philanthropic  people  of  the 
communities  will  see  to  it  that  their  financial  needs  are  adequately 
met. 

Mr.  SCHAFFER.  Mr.  Chairman:  I  desire  to  offer  a  further 
amendment  as  a  substitute  for  the  one  I  offered  this  morning,  to  add 
after  the  words  "in  the  year  one  thousand  nine  hundred  and  nineteen'' 
the  words  "unless  prior  to  said  appropriations,  it  shall  have  been 
approved  by  the  Governor  as  being  proper  to  receive  such  an  appro- 
priation." 

The  CHAIEMAN.  If  there  is  no  objection,  this  amendment  will 
be  considered  as  part  of  the  original  amendment. 

Mr.  REED.  Mr.  Chairman:  I  do  not  want  to  take  the  time,  be- 
cause Senator  Fisher  has  expressed  my  sentiments  better  than  I  can 
myself,  but  I  want  to  call  your  attention  to  the  importance  of  this 
subject,  in  which  a  laige  part  of  the  best  element  in  this  state  has  been 
held  up  to  the  light  of  ridicule,  for  vanity  or  other  reasons,  for  as- 
sociating with  some  charity.  In  Smull's  Handbook  I  note  the  ap- 
propriations for  1918  and  1919  to  be  forty  million  two  liundred  and 
sixty-nine  thousand  dollars.  Of  that  amount  there  was  appropri- 
ated to  hospitals,  which  I  assume  are  hospitals  not  under  state  con- 
trol, the  amount  of  two  million  six  hundred  and  ninetj'-nine  thousand 
dollars,  or  less  than  seven  per  cent  of  the  total  appropriation ;  for 
the  homes  and  institutions  for  children  and  dependents  of  those  crim- 
inal classes  in  the  state  of  Pennsylvania,  three  hundred  and  ninety- 
eight  thousand  dollars,  or  less  than  one  per  cent.  Now,  if  the  state 
of  Pennsylvania  cannot  afford  to  contribute  in  one  case  less  than 
seven  per  cent,  and  in  the  other  case  less  than  one  per  cent  to  the 
people  who,  without  any  compensation,  do  the  work  which  these 
gentlemen  would  throw  on  a  state  bureau,  the  state  certainly  is  in 
a  critical  financial  condition. 

MR.  SCHAFFER  IN  THE  CHAIR. 

Mr.  THORPE.  I  have  just  one  idea  that  might  j)roperly  be  in- 
jected into  this  consideration,  an  idea  brought  forward  by  Judge 
Kelly.  We  each,  in  one  way  or  another,  have  had  something  to  do 
with  hospitals.  I  have  spent  some  time  in  two  and  have  patronized 
five.  I  may  not  show  this  strain,  but  that  is  due  to  the  success 
of  the  hospital  treatment.  Mr.  Chairman,  in  considering  this  matter 
let  us  get  right  down  to  the  plain  citizen  who  does  not  live  in  Phila- 
delphia, or  Pittsburgh,  or  Harrisburg,  or  some  large  city.  We  are 
confronted,  we  all  know,  by  the  fact  that  whereas  when  we  were  chil- 
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dren  the  home  was  the  hospital,  today  the  home  is  no  longex'  the  hos- 
pital, and  when  an  inmate  becomes  ill  he  is  promptly  sent  to  the  hos- 
pital. Some  time  ago  during  the  "flu"  in  Pittsbui-gh,  a  member  of 
my  household — a  Presbyterian — went  to  St.  Margaret's,  a  good  Epis- 
copalian hospital.  My  experience  in  hospitals  has  been  with  Koman 
Catholic  hospitals.  When  I  went  to  the  hospital,  and  I  speak  of 
them  as  a  plain  citizen,  I  was  taken  ill  very  suddenly,  and  had  to  go 
at  once.  I  did  not  care  what  hospital  it  was.  I  went  to  the  hos- 
pital that  was  selected  by  my  physician,  a  man  who  is  not  only  a 
friend,  but  also  a  great  physician.  Dr.  Lichty.  It  was  necessary  to 
have  particularly  careful  treatment  from  several  surgeons  on  account 
of  an  operation  last  fall.  I  went  to  St.  Vincent's.  Now,  I  did  not 
care  whether  it  was  St.  Vincent's  or  any  other  hospital.  I  went 
there  because  my  friend,  the  surgeon,  whom  Mr.  English  knows  very 
^  Vvell,  said  that  was  the  place  for  me  to  go.  The  resident  priest 
came  into  my  private  room.  He  said,  "How  are  you?  Are  jon  feel- 
ing well?"  It  is  true  that  I  was  wheeled  into  the  chapel  and  heard 
vt-spers,  but  nothing  whatever  was  said  to  me  about  sectarian  teach- 
ings. Judge  Kelly's  idea  is  a  very  good  one.  Chai'ity  is  not  charity 
for  denominational  reasons.  It  is  not  because  a  man  is  a  Presby- 
terian or  a  Methodist  or  a  Baptist.  A  friend  of  mine  is  a  Baptist, 
and  yet  he  is  on  the  staff  of  a  Roman  Catholic  hospital.  The  man 
who  operated  on  me  is,  I  think,  not  a  Roman  Catholic.  I  think  it 
is  absolutely  absurd,  while  we  are  considering  this  matter,  to  pay  any 
attention  at  all  to  so-called  sectarian  matters.  The  surgical  opera- 
tion upon  myself  was  performed  neither  by  an  Episcopalian,  Metho- 
dist nor  Baptist ;  it  was  just  a  surgical  operation,  that  was  all.  I 
think  we  should  be  very  careful  when  we  consider .  this  matter  to 
eliminate  this  question  of  sectarianism  entirely  and  not  be  beclouded 
by  it.  One  thing  more:  A  hospital  is  a  necessity  today,  and  where 
there  is  one  now  there  must  be  many  more  in  the  future.  We  are 
no  longer  being  treated  in  our  homes,  we  are  going  to  the  hospital 
for  medical  or  surgical  treatment.  The  hospitals  today  are  crowded 
beyond  measure. 

Mr.  FOX.    Mr.  Chairman :    I  move  that  further  discussion  of  this 
question  be  postponed  until  next  Tuesday  at  2  o'clock. 
Mr.  FISHER.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

COMMITTEE  OF  THE  WHOLE  RISES. 

The  Committee  of  the  Whole  then  rose  and  the  Chairman  reported 
progress. 

RECESS. 

Mr.  FISHER.    Mr.  Chairman:    I  move  that  the  Commission  do 
now  take  a  recess  until  2  o'clock  this  afternoon. 

Mr.  GORDON.    Mr.  Chairman:    I  second  the' motion. 
The  motion  was  agreed  to. 

Whereupon,  at  12.10  o'clock  P.  M.,  the  Commission  took  a  recess 
until  2  o'clock  P.  M. 

AFTER  RECESS.  . 

The  Commission  reconvened  at  2  o'clock  P.  M. 
The  Chairman,  William  I.  Schaifer,  in  the  Chair. 
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The  CHAIRMAN.  The  hour  fixed  for  the  reconvening  of  the  Com- 
mission having  arrived,  the  Commission  will  be  in  order.  Before 
going  into  the  Committee  of  the  Whole,  the  Chair  would  like  to  in- 
quire whether  any  member  of  the  Commission  has  anything  to  offer 
at  this  time? 

TIME  OF  MEETING. 

Mr.  FOX.  Mr.  Chairman:  I  move  that  when  the  Commission 
adjourns  today  it  adjourns  to  resume  its  session  on  Tuesday  morn- 
ing next  at  eleven  thirty  o'clock. 

Mr.  McCORMICK.    Mr.  Chairman :    P  second  the  motion. 

The  motion  was  agreed  to. 

The  CHAIEMAN.  Is  there  anything  to  come  before  the  Com- 
mission at  this  time?  If  not,  if  there  is  no  objection,  the  Commis- 
sion will  resolve  itself  into  the  Committee  of  the  Whole  for  the  con- 
tinuation of  the  business  before  the  Committee. 

COMMITTEE  OF  THE  T^^OLE. 

The  Commission  then  resolved  itself  in  the  Committee  of  the  Whole, 
William  I.  Schaffer,  Chairman. 

PROPOSED  NEW  CLAUSE  TO  THE  CONSTITUTION. 

The  CHAIRMAN.  The  next  subject  for  consideration  is  the  re- 
port of  Committee  No.  3,  reporting  a  section  which  it  recommends 
shall  be  added  to  the  Constitution. 

The  Secretary  read  the  section  as  follows: 

The  rig-lit  to  vote  and  to  hold  office  in  this  commonwealth  shall  not  be  denied  on 
account  of  race,  color  or  sex. 

On  the  question. 

Will  the  Committee  adopt  the  report? 

Mr.  ENGLISH.  Mr.  Chairman:  I  think  I  should  say  for  the 
sake  of  clearness  that  Committee  No.  5,  of  which  Di*.  Smith  is  chair- 
man, had  assigned  to  it  the  other  day  the  entire  subject  of  the 
desirability  of  incorporating  in  the  Constitution  a  clause  regarding 
the  eligibility  of  women  to  hold  office,  and  because  of  some  possible 
confusion  in  the  assignment  the  matter  seems  to  have  been  included 
by  Committee  No.  3  in  its  report,  and  I  would  suggest  to  the  chair- 
man of  our  committee  that  he  concur  in  the  report  of  that  committee 
and  get  the  subject  assigned  to  us  before  the  Commission. 
■  Mr.  SMITH.  Mr.  Chairman:  The  chairman  of  Committee  No.  5 
concurs. 

The  CHAIRMAN:  Committee  No.  5  concurs  in  the  report  of  Com- 
mittee No.  3. 

Mr.  ALTER.  Mr.  Chairman:  I  was  wondering  if  this  is  broader 
than  the  Constitution  of  the  United  States.  Does  this  permit 
Asiatics  to  hold  office? 

The  CHAIRMAN.  It  permits  Asiatics  to  become  voters,  and  if 
they  become  voters,  they  can  be  officeholders. 

Mr.  THORPE.  Mr.  Chairman:  May  I  not  remind  my  distin- 
guished colleague  that  the  acts  of  Congress  are  part  of  the"  supreme 
law?  ^ 
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Mr.  ALTER.  Mr.  Chairman:  I  do  not  know  whether  Congress 
has  the  right  to  prescribe  who  shall  be  voters  in  the  state  of  Penn- 
sylvania. 

Mr.  CARSON.  Mr.  Chairman:  It  has  not;  state  regulation  for 
citizenship  is  a  state  matter. 

Mr.  ALTER.  Mr.  Chairman :  It  is  possible  then  you  would  permit 
Chinese,  who  have  been  voters,  to  be  officeholders  in  Pennsylvania. 

The  CHAIRMAN.  In  answer  to  the  inquiry  of  Mr.  Alter,  the 
fifteenth  amendment,  section  1,  provides:  "The  right  of  citizens  of 
the  United  States  to  vote  shall  not  be  denied  or  abridged  by  tjie 
United  States  or  by  any  state,  on  account  of  race,  color  or  previous 
condition  of  servitude."  I  take  it  for  granted  that  the  committee 
had  that  amendment  to  the  Federal  Constitution  in  mind  when  it 
drafted  this  one,  because  in  certain  respects  the  language  is  an- 
alagous. 

Mr.  ALTER.  Mr.  Chairman:  It  is  controlled  by  the  qualification 
that  they  shall  be  citizens,  and  I  suppose  the  same  qualification  would 
be  implied  here.  * 

The  CHAIRMAN.    I  think  that  would  follow ;  yes,  sir. 

Mr.  ALTER.  Mr.  Chairman :  I  do  not  suppose  that  previous  con- 
dition of  servitude  would  alarm  any  of  the  people  who  are  interested 
with  our  friends,  Mrs.  Miller  and  Mrs.  Warburton. 

The  CHAIRMAN.    No;  it  does  not  alarm  Mrs.  Warburton. 

Mr.  THORPE.    Mr.  Chairman:    That  phrase  was  stricken  out. 

Mr.  ALTER.  Mr.  Chairman:  I  want  it  understood  in  case  of 
any  future  developments  that  it  was  not  stricken  out  by  either  Judge 
Reed  or  myself. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  rej)ort? 

It  was  adopted. 

The  CHAIRMAN:  That  completes  the  calendar  before  the  Chair 
at  this  time. 

COMMITTEE  OF  THE  WHOLE  RISES. 

The  Committee  of  the  Whole  then  rose  and  the  Chairman  reported 
progress. 

RECESS. 

Mr.  CARSON.  Mr.  Chairman:  I  move  that  the  Commission  now 
take  a  recess  until  3.30  o'clock  this  afternoon. 

Mr.  THORPE.    Mr.  Chairman:    I  second  the  motion._ 
The  motion  was  agreed  to. 

Whereupon,  at  2.30  o'clock  P.  M.,  the  Commission  took  a  recess 
uutil  3.30  o'clock  P.  M.  _ 

AFTER  RECESS. 

The  Commission  reconvened  at  3.30  o'clock  P.  M.       - '  ■ 
The  Chairman,  William  I.  Schaffer,  in  the  Chair. 
The  CHAIRMAN.    The  hour  fixed  for  the  reconvening  of  the  Com- 
m.ission  having  arrived,  tlie  Commission  will  be  in  order. 
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REPORTS  FROM  COMMITTEES. 

The  CHAIRMAN.  The  first  business  to  come  before  the  Commis- 
sion will  be  reports  from  committees. 

Has  Committee  No.  1  anything  to  report? 

Mr.  ALTER.  Mr.  Chairman:  Committee  No.  1  snbmits  the  fol- 
lowing report: 

The  CHAIRMAN.    The  report  will  be  received. 
For  Report  No.  13  see  Appendix. 

The  CHAIRMAN.  Has  Committee  No.  2  anything  to  report  at 
tliis  time? 

Mr.  CARSON.  Mr.  Chairman:  The  committee  to  which  was  re- 
ferred for  consideration  article  V  of  the  present  Constitution  of 
Pennsylvania,  respectfully  tentatively  reports  the  following: 

The  CHAIRMAN.    The  report  will  be  received. 

For  Report  No.  14  see  Appendix. 

The- CHAIRMAN.    Has  Committee  No.  3  anything  to  report? 
Mr.  THORPE.    Mr.  Chairman:    Committee  No.  3  has  no  report  at 
this  time. 

The  CHAIRMAN.    Has  Committee  No.  4  anything  to  report? 

Mr.  REED.  Mr.  Chairman:  The  committee  has  had  several  meet- 
ings and  has  several  articles  practically  settled,  one  of  which  I  am 
sure  will  be  reported  to  the  Commission  on  Tuesday  morning.  It 
has  others  under  consideration,  but  it  is  not  quite  readv  to  re- 
port. 

The  CHAIRMAN.    Has  Committee  No.  5  anything  to  report? 
Mr.  SMITH.    Mr.  Chairman:    Committee  No.  5  begs  to  submit 
its  repoi't. 

The  CHAIRMAN.    The  report  will  be  received. 
For  Report  No.  15  see  Appendix. 

ADJOURNMENT. 

Mr.  FISHER.    Mr.  Chairman:    I  move  that  the  Commission  do 
now  adjourn  until  11.30  o'clock  next  Tuesday  morning. 
Mr.  ALTER.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

Whereupon,  at  4.10  o'clock  P.  M.,  the  Commission  adiourned  until 
Tuesday,  January  20,  1920,  at  11.30  o'clock  A.  M. 
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'  .  Senate  Chamber, 

Tuesday,  January  20,  1920. 

The  Commission  met  at  11.30  o'clock  A.  M. 
The  Chairman,  William  I.  Schaffer,  in  the  Chair. 
The  CHAIRMAN.    The  hour  fixed  for  the  meeting  of  the  Commis- 
sion having  arrived,  the  Commission  will  be  in  order. 

EOLL  CALL. 

PRESENT-— 19. 

Alter,  Carson,  English,  Fisher,  Fox,  Gordon,  Kelly,  McCormick,  Miller,  Munce, 
Pepper,  Perrine,  Pinchot,  Reed,  Smith,  Stackpole,  Thoi-pe,  Voll,  Schaffer  (Chair- 
man) . 

ABSENT— 5. 
Connolly,  Cuyler,  Sulzberger,  Tyson,  Warburton. 

The  CHAIEMAN.  A  quorum  of  the  Commission  being  present, 
the  Commission  will  proceed  witli  its  business. 

JOURNAL  APPROVED. 

Mrs.  MILLER.    Mr.  Chairman:    I  move  that  the  reading  of  the 
Journal  be  dispensed  with  and  the  Journal  approved. 
Mr.  GORDON.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

REPORTS  FROM  COMMITTEES. 

The  CHAIRMAN.  Are  there  any  reports  from  committees  at  this 
time? 

Has  Committee  No.  1  anything  to  report? 

Mr.  ALTER.    Mr.  Chairman :    The  committee  has  no  report. 

The  CHAIRMAN.    Has  Committee  No.  2  anything  to  report? 

Mr.  CARSON.  Mr.  Chairman:  Nothing  further  than  the  one 
that  was  reported  and  is  on  the  calendar. 

The  CHAIRMAN.    Has  Committee  No.  3  anything  to  report? 

Mr.  THORPE.    Mr.  Chairman:    The  committee  has  no  report. 

The  CHAIRMAN.    Has  Committee  No.  4  anything  to  report? 

Mr.  PEPPER.  Mr.  Chairman:  We  offer  &  report  that  covers 
all  the  matters  referred  to  us. 

The  CHAIRMAN.    The  report  will  be  received. 

For  Report  No.  16  see  Appendix. 

The  CHAIRMAN.    Has  Committee  No.  5  anything  to  report? 
Mr.  ENGLISH.    Mr.  Chairman:    No  report'at  this  time. 
The  CHAIRMAN.    Has  any  other  member  of  the  Commission 
anything  to  bring  before  the  Commission  at  this  time? 

ANNOUNCEMENT  OF  DEATH  OF  ISAAC  SHARPLESS. 

The  CHAIRMAN.  It  seems  to  me  to  be  proper  at  this  time  that 
announcement  of  the  death  of  Isaac  Sharpless,  a  member  of  the  Com- 
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mission,  whose  funeral  1  attended,  should  be  made.  Mr.  Sharples.s 
was  appointed  a  member  of  this  Commission  by  the  Governor,  but 
owing  to  illness  was  unable  to  meet  with  us  and  discharge  the  duties 
that  he  was  designated  to  perform.  I  have  known  Mr.  Sharpless 
with  great  intimacy  practically  all  of  my  adult  life.  He  was  the 
president  of  Haverford  College.  The  thing  that  first  attracted  my 
attention  to  him  in  an  intimate  sense  was  when  he  came  into  the 
Kepublican  county  committee  of  Delaware  county,  of  which  I  was 
then  the  chairman,  as  the  Republican  county  committeeman  from 
Haverford  toAvnship.  He  felt  it  part  of  his  duties  as  a  good  citizen 
to  participate  in  the  actual  conduct  of  party  affairs  in  the  party  to 
which  he  belonged.  It  has  been  said  of  him,  I  think  by  a  member 
of  the  Commission  v/riting  editorially  in  one  of  the  Philadelphia 
newspapers,  that  he  was  a  great  president  of  a  small  college.  That 
is  strikingly  true.  He  created  an  atmosphere  at  Haverford  and  in 
Haverford  College,  as  one  of  the  speakers  at  his  funeral  said  yester- 
day, a  spiritual  side  of  Haverford  College,  which  will  endure  for 
all  times.  To  ^ne  he  typified  the  very  highest  type  of  good  citizen- 
ship in  America.  Of  him  it  could  be  very  truly  said  that  he  was 
one  of  the  men  of  character  who  go  to  make  up  the  conscience  of  the 
community  in  which  they  live. 

Mr.  THORPE.  Mr.  Chairman:  Continuing  the  thought  of  the 
Chairman,  it  seems  fitting  that  we  should  pause  amidst  our  work 
and  pay  tribute  to  the  character,  to  the  memory  of  a  good  man, 
our  associate  by  appointment  by  the  Governor,  Avhose  aid  and  coun- 
sel were  denied  us  because  of  his  sickness,  to  whom  a  few  days  ago, 
came  the  messenger  with  the  amarajithine  wreath,  that  stern  visi- 
tant who  knocks  alike  at  the  door  of  the  palace  of  the  rich  and  of  the 
hovel  of  the  poor.  Defiant  of  the  fame,  of  the  learning,  of  the  wisdom 
or  of  the  folly  of  his  victims,  that  messenger  comes,  and,  as  the  Poet 
of  Amesbury  sings,  opens 

"that  green  tent. 
Whose  curtain  never  outward  swings." 

A  good  man  has  passed  away;  the  ornament  of  his  kind,  faithful 
to  every  duty,  public  and  private,  and  honored  by  his  fellows.  Son 
c>f  Pennsylvania — product  of  her  life — he  forever  swells  the  number 
of  the  eminent  citizens  who  leave  to  posterity  the  contemplation  of 
a  noble  character. 

Isaac  Sharpless,  Sc.  D.,  LL.  D.,  was  born  in  Chester  county,  of 
this  commonwealth,  December  16,  1848,  and  amidst  the  first  month  of 
his  seventy-second  year  he  died.  Born  of  a  distinguished  family  of 
the  Society  of  Friends,  by  marriage  he  became  allied  to  another, 
and  to  the  close  of  his  useful  life  he  practiced  faithfully  the  pre 
cepts  of  that  upright  portion  of  our  citizenship.  Graduated  from 
Harvard  in  his  twenty-fifth  year,  he  continued  throughout  his  life 
the  scientific  studies  he  had  pursued  at  that  university,  extending  the 
domain  of  human  knowledge  by  his  treatises  on  astronomy,  geometry 
and  education,  and  by  his  notable  work  on  "The  American  College" 
published  in  1915,  at  a  time  when  the  functions  of  our  higher  insti- 
tutions of  learning,  our  colleges  and  universities,  were  receiving  dis- 
criminating attention.  The  fitness  of  Dr.  Sharpless  to  publish  such 
a  hook  was  unique,  himself  president  of  one  of  the  highly  efficient 
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colleges  of  the  country,  Haverford,  a  college  which  he  served  as  in- 
structor, as  pi-ofessor,  and  as  dean.  Nor  is  this  all.  To  the  history 
of  our  commonwealth  he  made  a  most  valuable  contribution  by  his 
"A  Quaker  Experiment  in  Government,"  his  "Two  Centuries  of  Penn- 
sylvania History,"  and  his  "Quakerism  and  Politics."  It  is  not 
strange  that  the  University  of  Pennsylvania,  Swarthmore  and  Hobart 
and  his  own  university  honored  themselves  by  bestowing  upon  him 
tlieir  highest  degrees. 

Distinguished  as  was  Dr.  Sharpless  among  men  of  his  generation, 
and  honored  as  will  be  his  memory  by  posterity,  there  remains  a 
suggestion  from  his  life  that  comes  to  all  of  us  who  recall  the  his- 
tory of  our  country.  Dr.  SharpJess  was  born  during  the  adminis- 
tration of  President  Polk.  When  he  was  born,  Francis  Kawn  Shunk 
was  Governor  of  this  commonwealth;  James  Cooper  was  Attorney 
General;  the  Mexican  War  was  yet  on;  Jackson,  who  reigned 
over  America  eight  years,  was  on  his  deathbed;  Winfield  Scott 
was  the  military  hero  of  the  hour,  and  at  the  very  center  of  our  na- 
tional affairs  was  that  famous  triumvirate — Webster,  Calhoun 
and  Clay.  The  frontier  ran  through  western  Missouri;  the  "Argo- 
nauts of  '49"  had  not  yet  set  sail  for  the  Golden  West.  Abraham 
Lincoln,  just  retired  from  Congress,  was  an  obscure,  struggling  law- 
yer in  Sangamon  county.  New  men  were  peeping  over  the  horizon 
of  politics — Salmon  P.  Chase,  William  H.  Seward,  Thaddeus  Stevens, 
Alexander  H.  Stephens,  Jefferson  Davis  and  Eobert  Toombs.  From 
the  Mexican  Wai',  Grant  had  returned  a  captain ;  and  Robert  E. 
Lee  a  colonel ;  Farragnt  was  yet  an  unknown  youth ;  Horace  Greely 
was  establishing  the  New  York  Tribune;  the  Whig  party  was  break- 
ing up,  and  the  Comi^romise  of  1850  was  in  the  air.  As  yet  there  was 
not  a  trunk  line  in  America,  nor  from  New  York  city  a  single  line  of 
ocean-going  steamers.  The  sickle,  the  scythe  and  the  cradle  had  not 
yet  given  place  to  the  mowing-machine  and  the  reaper;  the  sewing- 
machine  was  not  invented,  and  presidents  and  members  of  presidents' 
cabinets  yet  wrote  their  letters  and  their  official  reports  themselves. 
Edwin  Booth  was  winning  fame  as  the  greatest  Hamlet  of  the  age, 
and  Adelina  Pattl,  in  the  beauty  of  her  youth,  was  the  musical  won- 
der of  the  world.  Connected  with  Dr.  Sharpless's  alma  mater  was 
a  group  of  men,  the  glory  of  America,  of  whom  not  the  least  were 
Charles  Eliot  Norton  and  Henry  Wadsworth  Longfellow.  Nor  was 
the  Quaker  Poet  silent,  the  immortal  author  of  "Snow  Bound,"  John 
Greenleaf  Whittier.  What  names  crowd  the  pages  of  history  during 
the  lifetime  of  our  deceased  friend,  the  Fields,  the  Choates,  the 
Blacks,  the  Gibsons,  the  Everetts,  the  Bancrofts,  the  Beechers,  the 
Imcretia  Motts,  and  names  of  other  great  jurists,  great  preachers, 
gi'eat  orators,  great  historians,  great  statesmen ! 

The  life  of  this  eminent  citizen  of  the  commonwealth  carries  us 
back  through  eighteen  administrations,  under  sixteen  of  our  twenty- 
seven  presidents.  It  is  a  far  cry  to  the  days  of  James  K.  Polk,  in 
V.  hose  administration  Dr.  Sharpless  was  born,  when  the  capitol  at 
Washington  was  an  ugly  architectural  fragment  at  the  bleak  end 
of  an  unpaved  street;  when  Harrisburg  was  a  straggling  town;  when 
I'hiladelphia,  a  city  of  spacious  gardens,  was  loosely  scattered  be- 
tween the  Schuylkill  and  the  Delaware;  when  the  metropolis  of 
America  had  not  yet  harbored  a  steamship,  and 'Chicago  was  jet  but 
a  muddy,  municipal  opportunity.    The  great  political  dynasty  of 
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Pennsylvania  had  just  become  permanently  seated  on  the  throne  by 
the  entrance  of  Simon  Cameron  into  the  Senate  of  the  United  States. 
America  was  a  slave-holding  republic,  and  Dr.  Sharpless  was  to  be 
a  student  at  Harvard  before  the  abolition  of  slavery,  demand  of  which 
(the  early,  persistent  and  dominant  practice  and  demand  of  the  so- 
ciety to  which  he  belonged  and  in  which  he  became  an  honored  leader) 
was  to  be  written  in  the  national  Constitution. 

Therefore,  Mr.  Chairman,  I  think  it  eminently  proper  that  we, 
under  the  law  of  the  commonwealth  colleagues  of  this  eminent 
citizen,  should  pause  a  few  moments  amidst  our  work  and  contem- 
plate the  life,  the  times,  the  character  of  the  distinguished  dead,  and 
enter  in  our  minutes  even  an  imperfect  recognition  of  his  high  ser- 
vice as  a  Pennsylvanian,  as  an  American  citizen,  as  an  educator,  as  a 
citizen  of  the  world  honored  by  his  fellow-men. 

The  CHAIKMAN.  The  suggestion  seems  appropriate  to  the  Chair. 
If  it  is  agreeable  to  the  Commission,  the  Chair  will  appoint  Dr. 
Thorpe  to  prepare  such  a  minute  for  incorporation  in  the  Journal 
ol  the  Commission. 

EXPRESSION  OF  CONDOLENCE  TO  MR.  CONNELLY  AND 

JUDGE  SULZBERGER. 

Mr.  THORPE.  Mr.  Chairman:  May  I  make  one  other  sugges- 
tion? For  some  time  there  have  been  two  vacant  chairs  on  this 
side  of  the  chamber.  We  regret  the  absence,  we  deplore  the  physi- 
cal indisposition  of  our  two  colleagues.  A  kind  word,  a  word  of 
remembrance,  is  medicine  to  the  sick  and .  the  afflicted.  I  suggest, 
Mr.  Chairman,  that  our  accomplished  Secretary  send  to  Mr.  Con- 
nelly and  to  Judge  Sulzberger,  Commissioners  from  Philadelphia,  an 
expression  of  our  good  will  and  of  our  earnest  desire  that  they  shall 
speedily  be  able  to  return  to  the  seat  of  their  labors,  restored  in 
health. 

Mr.  STACKPOLE.    Mr.  Chaii^man :    I  second  the  motion. 
The  motion  was  agreed  to. 

INFORMATION. 

The  CHAIRMAN.  It  seems  to  me  that  it  might  be  of  interest  to 
the  Commission  to  knoAV  how  the  work  of  the  Commission  is  pro- 
ceeding in  the  several  sub-committees  that  have  been  created.  I 
think  there  is  at  present  a  recapitulation  of  the  work  on  the  desk 
of  each  member.  As  it  is  very  short  I  will  read  it.  Committee 
No.  1  has  adopted  thirty-five  old  sections  of  the  Constitution  and  one 
new  one,  and  has  disposed  of  all  work  before  that  committee.  Com- 
mittee No.  2  has  on  the  calendar  ten  sections,  two  of  them  new. 
It  h.as  not  reported  on  twenty-one,  and  has  before  it  thirty-six 
sections  in  their  entirety.  Committee  No.  3  has  acted  on  thirty 
sections  of  the  Constitution.  It  has  two  sections  not  reported  upon, 
and  its  work  was  in  the  main  before  the  Committee  of  the  Whole. 
Committee  No.  4  has  its  report  now  in  the  hands  of  the  printer.  Com- 
mittee No.  5  is  proceeding  upon  the  work,  which  has,  if  possible, 
more  problems  to  study  of  moi'e  importance  than  any  other  com- 
mittee that  will  come  before  the  Commission.  That  committee  has 
been  handicapped  by  the  absence  of  Mr.  Connelly,  because  of  his  par- 
ticularly intimate  knowledge  of  the  conditions  as  they  apply  to  the 
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situation  in  Philadelphia.  It  seems  to  the  Chair  that  the  amount 
of  work  that  has  been  accomplished  up  to  this  time,  considering  the 
busy  iinen  and  women  who  make  up  this  Commission,  is  very  extra- 
ordinary. 

Mr.  PEPPER.  Mr.  Chaii-man:  Tlie  report  of  Committee  No.  4, 
which  is  in  the  hands  of  the  Secretary,  and  is,  I  believe,  about  to 
come  from  the  hands  of  the  printer,  and  one  or  two  questions  have 
been  asked  of  me  as  chairman  of  the  committee  by  representatives 
of  the  press,  I  imagine  representatives  of  the  press,  about  one  of 
the  reports,  but  I  have  asked  them  to  regard  the  matter  as  not  subject 
to  release  until  after  the  document  shall  have  been  placed  on  the 
desks  of  the  members  of  the  Commission.  May  I  inquire  of  you,  sir, 
whether  even  before  the  consideration  of  the  report  is  reached  in 
its  order  on  the  calendar,  it  may  be  regarded  as  proper  that  they 
comment  upon  it  when  they  please,  when  it  shall  have  been  printed 
and  distributed  among  the  Commission?  It  seems  to  me  desirable 
that  that  should  be  the  case  if  there  is  no  objection  on  your  part, 
Mr.  Chairman,  and  oil  the  part  of  the  members  of  the  Commission. 

The  CHAIRMAN.  It  seems  to  the  Chair  that  it  would  be  emi- 
nently proper  that  the  newspaper  men  have  the  opportunity  of  see- 
ing the  report  as  soon  as  it  comes  from  the  hands  of  the  printer,  as 
otherwise  they  will  be  caught  in  the  lurch  when  it  comes  up  for 
discussion. 

Mr.  PEPPER.  Mr.  Chairman:  I  do  not  mean  to  imply  that  there 
is  anything  of  consequence  in  this  report.  It  is  a  question  that 
may  arise  with  respect  to  reports  of  any  other  committee. 

The  CHAIRMAN.  Has  any  other  member  of  the  Commission  any- 
thing to  offer  at  this  time? 

Mr.  REED.  Mr.  Chairman:  Somewhere  in  this  report  there  is 
a  tentative  draft  of  the  Constitution — I  am  trying  to  find  it — where 
it  is  stated  that  the  provision  as  to  trust  investments — it  is  left  brank, 
no  action.  My  recollection  was  that  we  passed  that  and  it  should 
be  so  noted. 

The  CHAIRMAN.  The  Secretary  will  look  that  up  and  will  report 
to  me  and  I  will  advise  the  Commission. 

The  Secretary  has  advised  that  that  section  has  been  acted  upon, 
and  was  not  recast  into  the  revised  form,  and,  until  there  is  more 
material  to  go  into  the  recast  that  will  not  take  place.  So  it  will 
appear  very  likely  as  acted  upon  after  today's  proceedings  are  trans- 
cribed.   Action  has  already  been  taken. 

The  CHAIRMAN.  Has  any  other  member  of  the  Commission  any- 
thing to  bring  before  the  Commission  at  this  time? 

COMMITTEE  OF  THE  WHOLE. 

The  Commission  then  resolved  itself  into  the  Committee  of  the 
Whole,  William  I.  Schaffer,  Chairman. 

ARTICLE  III,  SECTION  17. 

The  CHAIRMAN.  The  first  section  in  order  for  consideration 
is  section  17  of  article  III  of  the  Constitution,  the  report  of  Com- 
mittee No.  1  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  foUows: 
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Section  17.  Appropriations  for  charitable,  educational  or  benevolent  purposes 
may  be  made  to  a  corporation  or  association  not  under  the  control  of  the  com- 
monwealth, but  engaged  in  work  or  service  deemed  by  the  general  assembly  to  be 
for  the  public  good  ;  provided,  that  such  work  or  service  conforms  to  such  standards 
of  excellence  as  may  be  prescribed  by  general  law  or  by  "an  executive  agency  'Estab- 
lished by  general  law  ;  and  provided  further,  that  the  benciits  of  such  work  or  serv- 
ice are  in  no  way  dependent  upon  religious  belief  or  denominational  connection  ;  and 
provided  further,  that  every  such  appropriation  shall  be  made  by  a  vote  of  two- 
thirds  of  the  members  elected  to  each  House.  No  such  appropriation  shall  be  made 
to  any  person  or  community ;  but  this  prohibition  shall  not  affect  appropriations 
for  pensions  or  rewards  for  military  service  or  for  the  retirement  of  judges  or  of 
employes  of  the  state,  or  a  state  institution  or  of  the  public  school  system. 

The  CHAIRMAN.  The  recoUectiou  of  the  Chair  is  that  the  amend- 
ment, as  recommended  by  the  Chair,  and  the  suggestions  which  were 
made  during  the  course  of  the  debate  on  that  amendment  were  made 
a  special  order  for  two  o'clock  this  afternoon.  Unless  there  is  a 
contrary  decision  of  the  Committee  at  this  time,  that  order  of  busi- 
ness will  be  followed,  and  the  whole  subject  that  is  involved  in  this 
section  will  come  up  at  two  o'clock  this  afternoon  when  we  recon- 
vene. 

ARTICLE  IV,  SECTION  9. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  9  of  article  IV  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 

Section  9.  He  shall  have  power  to  remit  fines  and  forfeitures,  to  grant  reprieves, 
commutations  of  sentence  and  pardons,  except  in  cases  of  impeachment ;  but  no 
pardon  shall  be  granted,  nor  sentence  commuted,  except  upon  the  recommendation 
in  writing  of  the  Lieutenant  Governor,  Secretary  of  the  Common  weal  tli.  Attorney 
General  and  Secretary  of  Internal  Affairs,  or  any  three  of  them,  after  full  hearing, 
upon  due  public  notice  and  in  open  session,  and  such  recommendation,  with  the 
reasons  therefor  at  length,  shall  be  recorded  and  filed  in  the  office  of  the  Secretary 
of  the  Commonwealth. 

On  the  question. 

Will  the  Committee  adopt  the  report? 

The  CHAIRMAN.  We  are  now  dealing  with  section  9  of  article 
IV,  which  was  to  have  been  considered,  as  I  recall  it,  as  to  the  ques- 
tion whether  or  not  the  Secretary  of  Internal  Affairs  shall  continue 
as  a  member  of  the  Board  of  Pardons. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report? 

It  was  adopted. 

ARTICLE  IV,  SECTION  11. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  11  of  article  IV  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 

Section  11.  He  shall,  from  time  to  time,  give  to  the  general  assembly  information 
of  the  state  of  the  commonwealth,  and  recommend  to  their  consideration  such 
measures  as  he  may  judge  expedient. 

On  the  question. 

Will  the  Committee  adopt  the  report? 

It  was  adopted.  ■ 
20 
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ARTICLE  IV,  SECTION  19. 

The  CHAIRMAN.  Tlie  next  section  iu  order  for  consideration  is 
section  19  of  article  IV  of  tlie  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  stand  without  amendment.  This 
section  relates  to  the  duties  of  the  Secretary  of  Internal  Affairs. 

The  Secretary  read  the  section  as  follows: 

Section  19.  The  Secretary  of  Internal  Affairs  shall  exercise  all  the  powers  and 
perform  ail  the  duties  of  the  Surveyor  General,  subject  to  such  changes  as  shall 
be  made  by  law.  His  department  shall  embrace  a  bureau  of  industrial  statistics, 
and  he  shall  discharge  such  duties  relating  to  corporations,  to  the  charitable  in- 
stitutions, the  agricultural,  manufacturing,  mining,  mineral,  timber  and  other 
material  or  business  interests  of  the  state  as  may  be  prescribed  by  law.  He  shall 
annually,  and  at  such  other  times  as  may  be  required  by  law,  make  report  to  the 
general  assembly. 

On  the  question, 

Will  the  Committee  adopt  the  report?  - 
It  was  adopted. 

ARTICLE  III,  SECTION  13. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  13  of  article  III  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  tHis  section  shall  be  amended. 

The  Secretary  read  tlie  proposed  section  as  follows: 

Section  13.  No  term  of  any  public  officer  shall  be  extended,  nor  his  salary  or 
emoluments  increased  or  diminished  after  his  election  or  appointment  except  that 
the  salary  of  emoluments  of  a  judge  may  be  increased. 

On  the  question. 

Will  the  Committee  adopt  the  report?  . 
It  was  adopted.  ' 

ARTICLE  V,  SECTION  1. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  1  of  article  V  of  the  Constitution,  the  report  of  Committee 
No.  2  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  1.  The  judicial  power  of  this  commonwealth  shall  be  vested  in  a  supreme 
court,  a  superior  court,  in  courts  of  common  pleas,  courts  of  oyer  and  terminer  and 
jail  delivery,  courts  of  quarter  sessions  of  the  peace,  orphans'  courts,  and  in  such 
other  courts  as  the  general  assembly  may  from  time  to  time  establish. 

On  the  question. 

Will  the  Committee  adopt  the  report? 

JUDICIAL  POWER. 

Mr.  PEPPER.  Mr.  Chairman:  I  assume  that  the  committee  has 
given  consideration  to  the  suggestion  that  has  been  made  from  time 
to  time  that  this  section  shotild  be  so  amended  as  to  correspond  in 
fact  with  a  similar  section  in  the  Constitution  of  the  United  States, 
that  the  judicial  power  of  the  commonwealth  should  be  vested  in  one 
supreme  court  and  such  other  courts  as  the  general  assembly  may 
from  time  to  time  create.  It  would  be  very  helpful,  I  think,  to 
some  of  us  to  know  from  the  chairman  of  the  committee  whether 
the  consideration  of  that  question  was  regarded  by  the  committee 
as  germane  to  its  deliberation,  and  if  so,  whether  there  was  any 
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doubt  iu  their  minds  as  to  tlie  solution  of  the  problem.  For  myself, 
it  has  always  seemed  that  the  Constitution  of  the  United  States  was 
an  ideal  one,  and  1  rather  hoped  that  a  way  might  be  found  to  dupli- 
cate it  iu  Pennsylvania.  I  have  no  definite  opinion  on  the  subject, 
but  I  should  like  to  have  it  commented  upon  by  the  committee. 

Mr.  CAESON.  Mr.  Chairman:  Replying  to  Mr.  Pepper's  question, 
I  might  say  that  I  do  not  recall  that  we  specifically  discussed  among 
ourselves  the  advantages  of  reducing  the  particular  section  of  this 
article  to  terms  as  comprehensive  as  that  of  the  Constitution  of  the 
United  States  in  establishing  our  supreme  court,  and  such  other  in- 
ferior courts  as  the  legislature  may  from  time  to  time  establish. 
We  had  that  thought  in  mind,  of  course,  but  we  entered  into  no 
particular  discussion,  because  we  wished  to  report  it  to  this  body 
for  an  exchange  of  views  among  the  difterent  members  and  get  what- 
ever might  be  regarded  as  indicative  of  some  provocation  of  thought 
on  the  subject.  We  did  feel  that  the  superior  court  had  been  so  long 
in  existence  and  discharging  so  satisfactorily  its  appellate  duties, 
although  limited  to  a  very  small  amount  of  money  so  far  as  the  jur- 
isdictional limits  were  concerned,  that  that  court  had  justified  its 
right  to  be  regarded  as  a  constitutional  court.  We  also  felt  that  per- 
haps it  would  too  rudely  shock  the  public  view  not  only  as  existing 
among  members  of  the  bar,  but  among  the  public  generally,  if  we  took 
out  of  the  text  of  the  Constitution  the  enumeration  of  these  courts, 
common  pleas,  quarter  sessions,  oyer  and  terminer,  which  are  com- 
mon law  courts,  and  which  seeiu  almost  to  be  a  part  of  the  habits 
of  the  people,  and  of  their  judicial  phraseology,  that  it  might  create 
perhaps  a  seme  of  bewilderment  in  the  minds  of  men  accustomed  to 
a  system  and  familiar  with  certain  courts  by  name  to  suddenly  find 
that  the  Constitution  was  entirely  silent  as  to  them  and  leave  it  to 
the  legislature  to  substitute  other  courts,  perhaps  under  novel  names. 
We  did  go  so  far  as  to  strike  out  of  the  Constitution  the  term  "mag- 
istrate" and  left  that  to  be  entirely  dealt  with  by  the  legislative 
power  in  the  discretion  of  the  legislature.  That  I  think  will  indicate 
to  the  Commission  and  to  Mr.  Pepper  what  the  thought  of  the  com- 
mittee was. 

Mr.  GOEDON.  Mr.  Chairman:  When  the  Constitution  of  the 
United  States  was  adopted  there  was  no  established  state  and  no 
established  court.  They  had  no  common  law  courts  as  we  have  today. 
There  even  were  no  United  States  in  operation,  and  therefore  the 
Constitution  provided  there  should  be  one  supreme  court  and  such 
other  courts  as  might  be  provided.  But  when  this  Constitution  was 
adopted  and  when  its  predecessor  was  adopted  there  existed  common 
law  courts  enumerated  here,  and  the  intention  of  the  framens  of  the 
Constitution  was  to  the  effect  that  the  judicial  system  as  it  then 
stood  was  to  nmke  pei'manent  these  courts  and  leave  the  legislature 
to  establish  such  additional  courts  as  will  be  from  time  to  time  pro- 
vided. It  would  have  been  impossible  to  incorporate  them  in  the 
provisions  of  the  Constitution  of  the  United  States  and  this  Consti- 
tution at  that  time. 

Mr.  FISHER.  Mr.  Chairman:  I  suppose  the  lawyers  here  are  in- 
terested in  this  question  very  particularly.  I  understand  the  effect 
of  the  amendment  is  to  make  the  superior  court  a  constitutional 
body.  That  will  remove  it  from  the  field  of  legislative  action.  I  do 
not  know  just  how — 
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Mr.  CARSON.  Its  jurisdiction  may  be  either  enlarged  or  dimin- 
ished by  legislation.  So  we  have  drafted  in  a  later  section  that  the 
present  jurisdiction  of  the  superior  court  shall  stand  as  at  present 
until  altered  by  the  legislature. 

Mr.  FISHEli.  That  is  what  I  had  in  mind,  of  course,  that  this 
section  establishes  the  court  constitutionally  as  a  part  of  our  judicial 
system  and  its  jurisdiction  may  be  changed  by  the  legislature.  I 
wondei'  whether  or  not  it  would  be  a  wise  thing  for  us  to  incorporate 
this  into  the  fixity  of  a  constitutional  provision.  Sometimes  I  have 
thought  myself,  and  1  am  no  authority  on  this  subject,  that  it  might 
be  just  as  well  if  our  appellate  courts  were  merged.  If  it  should  be 
thought  wise  in  the  future  to  so  provide,  of  course,  this  would  inter- 
fere with  any  such  measure  ais  that.  All  you  can  do  is  to  take  the 
court  as  established  here  and  then  regulate  the  jurisdiction  by  legis- 
lation. 

Mr.  PEPPEE.  Mr.  Chairman:  Senator  Fisher  has  expressed  the 
thought  which  prompted  my  inquiry.  The  amendment,  as  I  under- 
stand it,  not  merely  includes  the  superior  court  in  our  list  of  con- 
stitutional tribunals,  hnt  drops  from  that  list  the  magistrates'  courts. 
Am  I  correct?  This  gives  point  to  the  observation  that  the  constitu- 
tional provision  as  it  stands  fixes  one  tribunal,  which  we  know  to  be 
permanent,  that  is,  the  supreme  court  of  the  commonwealth.  It  then 
enumerates  a  large  number  of  courts  which  may  or  may  not  be  per- 
manent. We  have  evidently  reached  the  looint  when  it  is  pretty 
generally  recognized  that  the  process  of  cutting  off  at  least  the  end 
of  the  tail  ought  to  begin,  and  the  committee  did  that  job  for  the 
magistrates'  courts.  But  they  have  put  in  a  little  higher  up  the  spine 
another  tribunal,  which  has  commended  itself,  of  course,  to  the  bar 
and  to  the  commonwealth,  but  which,  it  seems  to  me,  has  not  yet  been 
demonstrated  to  be  a  permanency  in  our  judicial  system.  The  reason 
I  asked  the  question  that  I  did  was  to  get  the  minds  of  the  Committee 
working  upon  the  question  whether  or  not  a  constitutional  provision 
on  the  subject  of  the  judicial  system  should  not  specify  the  one 
tribunal  which  by  common  consent  is  permanent  since  our  system 
of  national  laws  leaves  the  rest  of  the  system  flexible  and  at  the  discre- 
tion of  the  general  assembly.  The  difficulty  of  bridging  over  the  time 
between  which  courts  are  declared  no  longer  to  be  members  of  the 
constitutional  group  and  the  time  at  which  such  a  declaration  could 
become  operative  Avithout  interfering  with  the  machinery  of  the  law 
is  one  of  the  many  conditions  that  I  suppose  would  have  to  be  met 
in  a  schedule  or  appendix  to  a  new  Constitution,  if  one  is  framed 
and  submitted  and  adopted.  The  fundamental  question  that  is,  raised 
by  the  report  of  the  committee  seems  to  me  to  be  worthy  of  support, 
though  I  do  not  want  to  adopt  it  now,  and  I  hope  the  members  of 
the  Committee  will  support  it. 

Mr.  CARSON.  Mr.  Chairman:  What  we  want  is  an  open  discus- 
sin  in  order  to  get  the  point  of  view  of  all  the  Committee.  The 
tentative  report  we  still  hold  in  the  control  of  the  Committee. 

Mr.  PEPPEE.  Mr,  Chairman:  Since  it  is  only  a  tentative  report, 
I  do  not  want  to  indulge  in  extemporary  debate,  but  I  do  want  to 
give  the  entire  matter  consideration,  and  as  we  are  dealing  only  with 
a  tentative  report  I  suppose  it  will  be  in  order  hereafter  to  discuss  the 
subject.  I  do  hope  that  the  members  of  the  Commission  will  seriously 
consider  the  question  whether  the  proper  function  of  the  article  on 
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the  judiciary  is  not  limited  to  tliis  specification  of  tlie  one  tribunal 
that  is  certainly  permanent,  and  conferring  upon  the  general  assembly 
the  plenary  power  of  creating  others  from  time  to  time.  We  know 
how  embarrassed  we  have  been  at  different  times  in  dealing  with  the 
magistrates'  courts  by  the  fact  that  they  are  embedded  in  the  Consti- 
tution. It  may  well  be  that  reference  in  our  system  of  criminal  pro- 
ceeding, the  necessity  of  which  may  be  borne  in  upon  us  at  no  dis- 
tant time,  will  require  some  revision  of  distribution  of  jurisdiction 
and  function  as  between  the  several  criminal  courts ;  and  compre- 
hensive and  carefully  matured  judicial  code  enacted  by  Congress, 
seems  to  me  to  be  quite  an  ideal  way  of  dealing  with  the  whole  sub- 
ject. As  I  say  we  are  not  prepared  to  debate  it,  but  we  may  suggest 
that  the  thing  is  worthy  of  very  careful  consideration  by  the  mem- 
bers of  the  Commission. 

Mr.  GOEDON.  Mr.  Chairman:  My  colleague  from  Philadelphia 
is  thoroughly  right  in  his  thought  that  this  section  ought  to  be  very 
carefully  considered  by  the  whole  body  of  the  Commission.  The  effect 
of  the  particular  amenduient  under  consideration  is  to  add  another 
court  to  our  constitutional  courts,  to  add  the  superior  court  to  the 
constitutional  courts,  and  therefore  after  that  should  be  adopted  that 
court  could  not  be  changed,  except  by  a  constitutional  amendment 
with  its  slow  process.  Whether  it  is  wise  to  do  that,  in  a  court 
with  purely  statutory  powers,  is  a  matter  which  is  subject  to  debate 
and  open  to  it;  open  to  it  largely  because  it  is  a  debatable  question. 
I  would  like  to  call  Mr.  Pepper's  attention  to  the  fact  that  the  other 
courts  named  in  this  article,  if  they  had  not  been  named  as  they 
are,  would  have  required  in  the  Constitution  a  statement  of  the  courts 
and  their  jurisdiction.  But  in  reference  to  the  existing  courts  of  com- 
mon pleas,  that  carries  with  it  the  idea  of  the  courts  of  common  pleas 
as  they  have  been  established  with  their  jurisdictions,  courts  of  oyer 
and  terminer  and  general  jail  delivery  courts,  and  tbese  then  carry 
with  them  the  jurisdiction  which  for  a  century  they  have  obtained 
under  common  law.  In  another  part  of  the  Constitution  the  juris- 
diction and  authorit}'  and  powers  of  these  courts  is  defined,  but  the 
courts  themselves  stand  for  a  system  of  adjudicature,  and  hence  it 
was  incorporated  with  that  sj'stem  of  adjudicature  by  enumeration. 
But  now  by  this  amendment,  a  i^urely  statutory  court,  the  siiperior 
court,  is  made  a  constitutional  court  by  reference  merely  to  its 
powers  as  they  now  exist  by  laAV,  and  that  court  cannot  be  dislodged 
from  this  constitutional  system  hereafter,  except  hy  constitutional 
amendment.    I  think  that  is  a  question  open  to  serious  debate. 

Mr.  PEPPER.  Mr.  Chairman :  May  I  ask  Judge  Gordon  to  express 
his  thought  upon  this  point?  If  he  is  right,  and  I  have  no  doubt  that 
he  is,  that  the  specificatiou  in  this  section  of  the  Constitution  of  a 
court  of  common  pleas,  of  a  court  of  oyer  and  terminer,  of  a  court  of 
quarter  sessions,  carried  with  it  the  irresistible  implication  that  it  was 
a  court  of  jurisdiction  and  procedure  as  then  known  and  established, 
whether  the  same  thing  will  not  also  be  true  with  regard  to  the 
superior  court,  whether  it  may  not  be  the  superior  court  as  now 
existing  by  law  that  we  are  putting  in  here,  and  if  so,  whether  we 
might  not  be  embarrassed  if  it  comes  to  a  question  of  enlarging  and 
changing  its  jurisdiction. 


310 


PROCEEDINGS  OF  THE  COMMISSION 


[Jan.  20 


Mr.  GOEDON.  Mr.  Chairman:  That  is  true,  and  the  report  says 
"until  otherwise  directed  by  law  the  jurisdiction  and  powers  of  the 
superior  court  shall  be  and  continue  as  at  present  established." 

The  CHAIRMAN.  For  information,  the  chair  would  call  atten- 
tion to  what  is  in  the  mind  of  every  lawyer,  I  am  sure,  and  that  is 
that  the  jurisdiction  of  the  superior  court  has  been  enormously  in- 
creased by  conferring  upon  it  the  power  of  hearing  appeals  from  the- 
Public  Service  Commission  in  some  of  the  most  important  litigation 
of  the  state  in  every  respect,  regardless  of  the  amount  in  controversy. 

Mr.  VOLL.  Mr.  Chairman:  May  I  inquire  if  this  amendmeut 
gives  i30wer  to  the  legislature  to  make  provision  for  municipal  courts 
and  provide  or  establish  their  procedure  ? 

The  CHATEMAN.   Yes,  it  does. 

On  the  question  recurring,  - 

Will  the  Committee  adopt  the  report? 

It  was  adopted. 

AETICLE  V,  SECTION  2. 

The  CHAIEMAN.  The  next  section  in  order  for  consideration 
is  section  2  of  article  V  of  the  Constitution,  the  report  of  Com- 
mittee No.  2  being  that  this  section  shall  be  amended  by  striking 
out  of  the  second  line  the  words  "seven  judges"  and  inserting  in  lieu 
thereof  the  words  "nine  justices  learned  in  the  law,"  by  striking  out 
of  the  fifth  line  the  words  "The  judge  whose  commission  shall  first 
expire,"  and  inserting  in  lieu  thereof  the  words  "The  justice  oldest 
in  commission,"  and  by  striking  out  of  the  sixth  line  "judge"  and 
inserting  in  lieu  thereof  the  word  "justice." 

The  Secretary  read  the  proposed  section  as  follows': 

Section  2.  Tlie  supreme  court  shall  consist  of  nine  justices  learned  in  the  law, 
who  shall  be  elected  by  the  qualified  electors  of  the  state  at  large.  They  shall  Iiold 
their  offices  for  the  term  of  twenty-one  years,  if  they  so  long  behave  themselves  well, 
but  shall  not  be  again  eligible.  The  justice  oldest  in  commission  shall  be  chief 
justice,  and  thereafter  each  justice  whose  commission  shall  first  expire  shall  in  turn 
be  chief  justice. 

On  the  question, 

Will  the  Committee  adopt  the  report?         •  .  ' 

SUPREME  COURT. 

Mr.  EEED.  Mr.  Chairman:  May  I  ask  the  chairman  of  Commit- 
tee No.  2  why  thej'  changed  the  number  from  seven  to  nine? 

Mr.  CAESON.  Mr.  Chairman:  The  committee  carefully  consid- 
ered that  matter,  and  considered  that  the  addition  of  two  judges 
would  make  the  body  of  judges  in  the  court  of  last  resort,  which  is 
the  final  expression  of  the  law,  more  representative  in  a  common- 
wealth so  large  as  this  and  so  varied  in  industry.  At  the  present 
time  certain  portions  of  the  state  are  without  representatives  on  the 
supreme  bench.  The  coal  regions  have  no  judge  of  particular  skill  in 
the  mining  law.  The  eastern  part  of  the  state  along  the  Delaware  is 
also  without  a  repi-esentative.  It  was  considered,  in  view  of  the 
criticism  which  has  been  so  often  indulged  in,  particularly  when  a 
fine  and  nice  question  had  to  be  decided  on  the  line  of  four  to  five, 
that  it  seems  to  intrust  too  large  a  measure  of  power  in  the  final 
construction  of  the  law  to  a  small  body  of  men;  and  we  have  there- 
fore considered  that  in  view  of  the  fact  that  Pennsylvania  has  now 
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grown  to  be  of  such  dignity  and  importance  in  tlie  industrial  world, 
with  all  sorts  of  industries,  varied  perhaps  more  than  any  other  state 
of  the  Union,  that  it  comport  with  the  proper  idea  of  representatives 
upon  the  bench  that  we  should  add  two  other  members.  Relatively 
the  growth  of  the  United  States  was  no  greater  in  proportion  than 
Pennsylvania  today,  when  the  number  of  justices  of  the  Supreme 
Court  of  the  United  States  was  fixed  at  nine. 

Mr.  PEPPEE.  Mr.  Chairman:  I  venture  to  think  that  it  is  a 
mistake  in  practice  to  deal  with  a  j\ulicial  body  upon  the  theory 
that  its  constituent  members  are  representatives  of  the  unit  from 
which  they  happen  to  come.  I  understand  that  the  principle  of  rep- 
resentation is  of  the  essence  of  our  legislative  system  and  that  a 
man  in  the  legislature,  whether  he  be  a  senator  or  member  of  the 
House,  is  there  to  represent  the  interests  of  his  constituents.  Under 
our  judicial  system,  I  understand  that  the  judge'is  in  a  very  different 
position.  I  think  it  would  be  very  unfortunate  to  have  an  increase 
in  the  size  of  the  court  specifically  upon  the  grounds  that  a  com- 
munity should  have  a  representative  member.  I  do  not  think  it 
belongs  there.  I  think  if  a  man  comes  from  the  coal  regions  and 
has  a  question  of  law  before  him  on  appeal  from  an  inferior  tri- 
bunal, that  happens  to  concern  the  coal  region,  it  may  well  be 
that  his  experience  in  matters  of  the  sort  under  consideration  fits 
him  to  handle  the  question  effectually.  But  it  is  not  because 
he  represents  the  coal  region  that  he  should  be  there.  It  is  not 
in  that  capacity  that  he  should  deal  with  the  question,  and  he 
should  try  to  forget  that  there  is  a  place  from  which  he  comes 
or  a  place  which  he  calls  home.  He  is  there  to  administer  the 
law  as  he  finds  it,  and  it  is  the  law  of  the  whole  commonwealth. 
Now,  that  may  seem  like  academic  criticism.  I  am  not  sure  that 
it  is,  because  I  doubt  whether  this  proposal  could  be  sustained 
merely  upon  the  fact  that  there  is  more  business  at  present  than 
the  court  with  seven  justices  can  properly  attend  to.  My  infor- 
mation is  that  that  is  not  the  case,  for  the  justices  of  the  supreme 
court  themselves  are  authority  for  the  proposition  that  at  the 
present  time  the  court  is  not  an  overworked  court.  They  have  the 
time  in  which  to  do  their  work  well,  and  they  do  it  admirably.  There- 
fore, I  doubt  whether  we  can  justify  the  increase  in  the  number  of 
the  judges  on  the  theory  that  more  men  are  needed  to  do  the 
work.  Tf  we  do  increase  it,  I  venture  to  express  the  hope  that  it 
-will  not  be  upon  the  theory  that  wei  want  to  introduce  the  principle 
of  representative  action  into  the  judicial  department  of  the  govern- 
ment. .1  think  that  is  contrary  to  the  conception  which  underlies  our 
Constitution  and  the  Constitution  of  the  United  Staes. 

Mr.  GORDON.  Mr.  Chairman :  I  agree  with  Mr.  Pepper  that  this 
increase  should  not  be  defended  upon  that  principle.  I  agree  with 
him  that  judges  do  not  act  in  a  representative  capacity  and  that 
all  of  them  represent  the  entire  court  and  the  entire  community.  I 
should  not  hope  for  the  success  of  this  amendment  if  it  rested  upon 
that  ground  at  all.  But  the  purpose  of  the  committee  in  enlarging 
the  court  from  seven  to  nine  members  was  this:  The  science  of  the 
law  is  supposed  to  be  almost  a  static  science.  It  depends  upon  pre- 
cedence and  finds  its  justification  in  the  certainty  and  definitenesf- 
of  its  decision.  And  while  that  is  true  as  a  whole  that  the  law 
ought  to  be  an  advancing  and  progressing  science,  it  can  advance 
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and  progress  only  however  through  its  court  of  last  resort.  The  law 
of  this  commonwealth  is  made  technically  in  the  legislature,  but  the 
advancing  science  of  ithe  law  is  determined  in  the  supreme  court. 
It  was  thought  in  this  committee  that  nine  was  a  better  mimber 
for  the  court  of  last  resort,  which  determines  the  law  of  the  com- 
monwealth, because  it  gave  a  greater  body  of  opinion,  and  it  gave 
a  larger  number  of  minds,  the  majority  of  whom  would  be  more 
likely  to  be  free  and  open  tlian  the  smaller  number.  We  had  in  view 
the  Supreme  Court  of  the  United  States,  composed  of  nine  members. 
The  ultimate  tribunal  of  the  state  of  New  York  is  composed  of  nine 
members,  and  I  think  the  final  tribunal  in  the  state  of  New  Jersey 
is  composed  of  nine  members.  But  principally  we  had  in  view  the 
Supreme  Court  of  the  United  States  and  the  empire  state  of  New 
York.  Why  is  nine  the  number  there?  Well,  it  must  be  because 
nine  minds  are  better  than  a  lower  number,  because  they  bring  a 
greater  number  of  minds  to  the  decision  of  the  question.  And  if  that 
was  not  so,  the  mere  fact  remained  that  it  might  be  seven  or  it 
might  be  five,  or  it  might  be  three.  But  more  and  more  the  judiciary 
is  becoming  the  subject  of  criticism  in  the  country,  and  more  and 
more  are  the  courts  being  assailed  everywhere  among  those  who  are 
probably  in  many  respects  destructive  in  their  criticism,  but  never- 
theless who  are  well  intended  and  whose  criticism  may  be  excellent. 
Therefore,  as  the  supreme  court  is  the  ultimate  tribunal,  if  it  does 
not  technically  make  the  law,  it  comes  very  near  to  it  in  deciding 
most  of  the  conflicting  laws  in  reference  to  the  interpretation  of 
what  the  law  is.  It  was  thought  better  to  have  our  courts  composed 
of  nine  members  because  tliere  would  be  from  time  to  time  more 
rapid  and  fresh  accessions  of  new  minds  to  that  court.  The  term 
is  long,  twenty-one  years.  It  has  been  the  practice  in  the  past  to 
appoint  and  elect  men  of  mature  years  and  it  has  happened  that 
there  has  been  a  steady  change  in  the  personnel  of  that  court  and 
very  few  have  lived  out  their  term.  With  the  court  composed  of 
nine  and  with  the  term  twenty-one  years,  the  rapid  change  in  the 
personnel  in  that  court  will  be  increased  and  we  shall,  therefore, 
have  steady  accessions  of  new  minds  impressed  with  the  ideas  and 
purposes  of  the  society  of  the  times;  and,  as  I  have  said,  as  this 
court  is  so  imi:)ortant  in  the  interpretation  and  construction  of  the 
laws  and  reaches  so  vitally  into  the  well-being  of  the  community  and 
is  really  the  ground-floor  of  the  judicial  system,  it  were  well,  in  a 
democratic  state,  that  there  should  be  a  considerable  number  of  minds 
representing  the  ultimate  judgment  of  that  tribunal.  On  the  score 
of  work,  that  did  not  enter  into  the  minds  of  the  committee.  The 
supreme  court  sits  as  one  body'  and  is  not  divided  into  a  number 
of  courts  like  the  common  pleas.,  I  believe  it  not  to  be  overworked, 
but  I  do  believe  its  metes  and  bounds  should  be  increased  as  called 
for  by  the  report  of  this  committee. 

Mr.  FOX.  Mr.  Chairman:  As  a  member  of  the  committee,  I  de- 
sire to  say  that  I  am  in  hearty  accord  with  what  Judge  Gordon 
has  so  well  said  and  with  what  Mr.  Pepper  has  said,  but  I  believe 
it  would  be  very  unfortunate  if  we  were  to  incorporate  this  change 
in  the  Constitution  for  the  reason  that  aj  representative  from  any 
I)articular  geographical  section  of  the  state  was  desirable.  It  was 
not  my  understanding,  but  I  may  be  in  error  and  I  hesitate  to 
difl'er  with  the  distinguished  chairman  of  the  committee,  that  our 
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action  was  based  on  that  reason.  Bnt  if  you  will  j)ermit  me  to 
speak  from  my  rather  limited  experieiK-e  in  the  higher  court,  I  should 
say  that  experience  has  taught  me  that  as  to  the  questions  which  arise 
in  court,  even  though  they  may  be  peculiar  to  particular  regions, 
it  is  always  possible  to  ascertain  just  what  the  law  is  applicable 
to  the  facts,  and  while,  as  the  learned  chairman  of  our  commit- 
tee has  stated,  there  is  no  representative  from  the  anthracite 
region,  my  observation  was  that  the  questions  rising  in  the  bitumin- 
ous region  wei^e  quite  similar  to  those  arising  in  the  anthracite 
region,  and  we  had  always  on  the  bench  men  who  were  able  to  dis- 
pose of  these  questions  and  assist  the  court  in  that  way.  I  confess 
also  that  while  I  joined  in  the  report  of  the  committee,  I  am  some- 
what doubtful  about  the  Mdsdom  at  this  time  of  actually  increasing 
the  number  of  judges  to  nine.  Mr.  Justice  Simpson,  of  the  supreme 
court,  I  believe  prepared  a  judiciary  article  for  one  of  the  law 
associations  in  Philadelphia  a  few  years  ago,  and  his  suggestion  was 
that  the  Constitution  should  provide  that  the  supreme  court  should 
consist  of  seven  or  more  judges,  thereby,  I  suppose,  leaving  the  legis- 
lature to  determine  whether  or  not  the  number  of  judges  should  be 
increased.  I  confirm  what  has  been  stated  on  the  floor  here  that  so 
far  as  my  observation  goes  since  the  supreme  court  has  been  relieved 
by  the  creation  of  the  superior  court  that  the  work  is  not  of  such  a 
character  that  the  supreme  court  requires  any  relief  by  adding  addi- 
tional justices.  I  am  quite  content,  however,  if  the  Committee  sees 
fit  to  vote  for  the  report  of  the  committee ;  but  I  am  also,  as  I  said  a 
moment  ago,  in  some  doubt  as  to  the  wisdom  of  increasing  the  num- 
ber of  judges  in  any  court  at  this  time. 

Mr.  CAE  SOX.  Mr.  Chairman:  Only  a  word  as  to  the  statement  of 
the  principle  on  which  the  increase  is  suggested.  I  agree  entirely 
with  Mr.  Pepper  and  my  fellow-members  of  the  committee  that  we 
ought  not,  and  that  we  did  not,  and  we  do  not,  propose  to  elect  judges 
from  regional  or  legislative  districts.  That  is  true  as  to  the  prin- 
ciple and  form ;  but  my  practical  touch  with  life  and  with  the  men 
who  name  the  judges  has  taught  me  that  every  time  a  judicial  nomi- 
nation is  made  somebody  takes  Smull's  Handbook,  and  looking  at  the 
particular  map  that  relates  to  judicial  distribution  or  to  judicial  dis- 
tricts, will  say  the  judges  in  the  superior  court  come  from  such  and 
such  a  part  of  the  state,  and  they  begin  with  the  line-up  in  the  north- 
western section  and  come  all  the  way  down,  and  that  they  do  the  same 
thing  with  the  supreme  court;  and  if  our  counties  were  sufficiently 
extended  and  added  to  to  permit  of  the  application  of  the  same  point 
of  view,  would  do  it  there.  Now,  I  well  understand  that  in  framing 
a  Constitution  we  have  to  rest  on  some  basic  principle ;  but  at  the 
same  time  we  are  not  striving  for  an  academically  perfect  instrument. 
We  are  establishing  a  frame  of  government  which  will  be  satisfactory 
to  the  people,  and  their  confidence  in  the  judgment  of  the  court  will 
be  greatly  enlarged,  so  far  as  the  court  of  last  resort  is  concerned, 
where  they  have  a  final  and  authoritative  exposition  of  the  laAV.  If 
that  expression  of  opinion  is  the  result,  as  Judge  Gordon  has  so  well 
said,  of  a  larger  number  of  minds,  and  if  also  it  is  felt  that  that 
larger  number  of  minds  is  fairly  representative  of  the  great  industries 
of  the  state  which  are  so  widely  diversified,  so  much  the  better.  I 
was  much  impressed  when  I  had  to  sit  as  the  presiding  officer  of 
what  is  called  the  Board  of  Property  and  listen  to  discussions  of  the 
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laud  law  of  Pennsylvania,  that  it  was  a  subject  about  wliich  Phila- 
delphia lawyers  knew  absolutely  nothing.  Perhaps  the  Pittsburgh 
lawyers  stand  also  in  the  dark,  because  their  attention  has  been  so 
exclusively  conlined  to  questions  arising  in  large  cities.  I  have 
listened  to  old-t'ashioned  lawyers,  representative  of  a  past  generation, 
but  of  a  still  existing  system  of  laws,  and  the  questions  of  warrant 
and  surveys  and  witnesses — using  the  term  "witness"  not  in  the  usual 
sense,  but  in  the  sense  of  a  mark,  a  stone,  a  stream,  an  oak  tree,  a 
blazed  pine,  that  perhaps  disapj)eared  a  hundred  years  or  so  before, 
and  I  realized  that  there  was  a  great  body  of  law  affecting  titles  in 
the  center  of  the  state. 

Mr.  KELLY.  Mr.  Chairman:  As  a  member  of  that  committee,  I 
was  very  much  impressed  with  the,  thouglit  that  has  been  so  well 
expressed  by  Judge  Gordon  here  on  the  Hoor  of  the  Committee  of 
the  Whole.  It  is  true  that  I  also  considered  the  question  of  the  addi- 
tional number  of  judges,  which  provides  for  the  probability  of  a 
more  representative  body,  not  representative  at  all  in  the  sense 
referred  to  by  Mr.  Pepper,  because,  of  course,  I  agree  with  him,  we 
all  agree  with  him  as  to  that ;  but  it  would  be  more  probable  that  we 
would  have  lawyers  from  the  different  parts  of  the  state  where  dif- 
ferent industries  are  represented,  and  that  in  a  certain  sense  it 
might  be  said  that  tlie  bench  would  be  more  representative.  Now, 
of  course,  our  lawyers  are  more  or  less  specialists,  their  clients  make 
them  so,  and  if  a  question  should  come  before  the  supreme  court 
of  Pennsylvania  concerning  the  old  original  land  titles,  which  our 
chairman  has  referred  to,  such  as  he  heard  discussed  when  he  was 
a  member  of  the  Board  of  Property,  it  would  undoubtedly  be  some 
benefit  to  the  whole  court  if  there  happened  to  be  as  a  member  of 
that  court  a  man  who  was  well  versed  and  well  experienced  in  the 
matter  of  passing  upon  original  titles,  if  you  please.  And  so  if 
there  was  a  man  from  the  anthracite  coal  regions  and  a  man  from 
the  oil  region,  and  a  man  from  Allegheny,  where  we  have  certain 
industries  that  perhaps  we  are  not  familiar  with  in  other  parts 
of  the  state,  and  a  man  from  Philadelphia,  who  would  be  familiar 
with  many  questions  that  come  from  that  part  of  the  state  which 
do  not  come  from  the  other  parts  of  the  state,  T  think,  in  a  sense, 
it  is  of  advantage  if  the  judges  should  happen,  if  you  please,  to 
come  from  different  parts  of  the  state,  so  that  as  a  whole  court 
ttiey  would  be  familiar  with  all  the  questions  which  should  arise. 
Now,  if  the  number  of  judges  should  be  increased  to  nine,  that 
does  not  mean  that  there  would  ever  be  a  judge  from  the  coal  region, 
of  course,  because  the  people  select  the  judges  and  they  may  never 
select  one  from  the  coal  region,  but  it  increases  the  probability. 
And  now  the  supreme  court,  in  doing  its  work,  finds  it  necessary 
as  a  rule  to  sit  with  five  judges ;  in  other  words,  two  of  the  seven  are, 
except  upon  certain  occasions,  not  sitting.  There  are  a  number  of 
occasions  where  one  or  two  of  the  seven  might,  by  stress  of  some  pri- 
vate engagement,  be  prevented  from  sitting,  perhaps  through  sick- 
ness in  the  family,  perhaps  tlirough  attending  the  funeral  of  a  friend, 
OF  from  some  other  cause,  and  to  some  extent  I  have  no  doubt  that 
they  are  relieved  from  sitting  in  order  to  examine  cases  and  to  write 
opinions.  The  result  of  the  sitting  of  five  iudges  on  the  supreme 
court  is  that  at  least  four  out  of  the  five  ruast  agree  to  affirm  or 
reverse  a  judgment.   If  it  should  be  three  to  two,  in  other  words,  if 
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less  than  four  agree,  the  result  is  that  a  reargument  is  ordered,  which 
is  heard  by  a  full  beuch  upou  some  future  occasion,  but  all  seven  of 
the  judges  can  and  do  sit.  Now,  if  the  number  were  increased,  in  all 
probability  then  the  rearguments  necessarily  would  decrease.  I  do 
not  think  any  member  of  the  Committee  would  think  or  argue  for  a 
minute  that  the  supreme  court  would  not  function  properly,  because 
it  always  has,  and^  would  not  dispense  judgment  as  it  always  has, 
ev'en  if  it  should  be  confined  to  the  seven ;  but  these  thoughts  which 
have  been  expressed  were  the  considerations  which  moved  the  com- 
mittee to  add  two  additional  members.  I  would  not  throw  any  light 
upon  the  subject  by  repeating  them.  '  Judge  Gordon  has  taken  them 
up,  and  the  chaiiman  has  spoken  of  them,  but  all  of  those  things  are 
things,  speaking  for  myself,  which  actuated  me  in  favoring  the  in- 
crease in  the  number  of  judges. 

Mr.  FISHEE.  Mr.  Chairman:  For  information  may  I  ask  Mr. 
Carson  what  the  numbers  have  been  in  the  past  that  constituted  the 
supreme  court  of  the  state?  I  believe  that  before  the  present  Con- 
stitution it  v\-as  an  open  question  left  to  the  legislature. 

Mr.  CARSON.  Mr.  Chairman:  I  cannot  answer  the  Senator  as 
to  the  mode  of  the  increase.  I  mean  I  have  not  examined  the  Con- 
stitution to  find  out  whether  the  former  Constitutions  fixed  the 
method.  At  the  time  of  Chief  Justice  Tilghman  there  were  three, 
one  chief  justice  and  two  associates.  In  the  time  of  Chief  Justice 
Gibson  there  were  five,  one  chief  justice  and  four  associates.  At 
the  time  the  amendment  of  1851  was  adopted,  which  made  the  judi- 
ciary elective,  the  same  number  was  retained  which  existed  prior  to 
that  time;  and  under  the  Constitution  of  1873  the  present  existing 
number  is  seven. 

Mr.  FISHER.  Mr.  Chainnan:  I  enter  a  discussion  of  this  sort 
of  question  with  a  great  deal  of  diffidence.  I  gather  from  the  ex- 
pression of  the  committee  that  the  recommendation  to  increase  is 
not  due  to  any  volume  of  work  that  is  now  pressing  upon  the  supreme 
court ;  that  the  court  as  now  constituted  is  capable  of  handling  the 
business  that  comes  before  it.  I  have  Jieard  the  reasons  which  woiild 
justify  an  increase  regardless  of  the  volume  of  work  to  be  done.  I 
cannot  say  that  I  am  impressed  with  these  reasons.  At  least  they  are 
such  as  to  lead  me  to  doubt  that  we  ought  to  put  a  provision  in  the 
Constitution  for  an  increase  that  is  not  justified  by  the  amount  of 
work  that  is  necessary  to  be  done  by  that  court.  I  think  perhaps 
we  might  get  a  more  sympathetic  response  from  the  poeple  upon  this 
proposition  by  leaving  the  number  fixed  as  at  present,  with  the  pro- 
vision that  it  may  be  increased  by  the  legislature.  Now,  in  glancing 
hastily  over  the  provisions  of  the  former  Constitutions,  I  find  that  in 
the  Constitution  of  1790,  and  the  subsequent  Constitutions  there  is  no 
limitation..  The  number  of  judges  is  not  fixed.  There  is  no  designa- 
tion of  numbers.  It  was  left  open  to  the  legislature,  and,  as  Mr. 
Carson  has  said,  it  varied  according  to  the  needs  of  the  common- 
wealth. Now,  I  doubt  whether  we  can  aft'ord  to  put  before  the 
people  of  the  state  a  provision  for  the  increase  of  the  court  which 
is  not  justified  by  the  volume  of  work.  In  view  of  that  I  would  offer 
the  following  amendment:  To  substitute  for  the  word  "nine"  the 
words  "seven  or  more." 

Mr.  REED.   Mr.  Chairman :  I  second  the  amendment. 
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On  the  question, 

Will  the  Committee  agx'ee  to  the  amendment? 

Mr.  REED.  Mr.  Chairman:  On  the  principle  of  amending  this  Con- 
stitution as  little  as  possible,  it  seems  to  me  that  we  would  make  a 
mistake  by  fixing  "nine"  as  the  number  of  members  without  better 
reasons  than  have  been  given.  But  the  chairman  has  said  that  it  was 
intended  to  have  the  court  represent  different  districts  of  the  state. 
Then  I  suppose  he  spoke  as  he  thought,  but  there  is  no  assurance 
that  we  will  have  a  member  from  the  anthracite  region,  and  if  he 
should  be  appointed  or  elected  on  that  theory  the  history  of  the 
supreme  court  shows  that  he  generally  moves  to  Philadelphia  and 
he  is  absorbed  by  Philadelphia  and  becomes  in  thought  and  action 
a  real  Philadelphian.  So  far  as  I  remember,  in  the  last  twenty 
years  just  two  justices  have  failed  to  succumb  to  that  influence.  One 
was  Judge  Elkius,  vvho  stayed  in  Indiana,  and  the  other  was  Judge 
Frazier,  who  is  still  a  resident  of  Pittsburgh,  and  thinks  in  the  lan- 
guage of  Pittsburgh.  Now,  that  is  not  very  much  of  a  reason.  Then 
we  were  told  about  the  necessity  of  the  judge  who  understood  the 
laud  laws,  and  the  laws  in  relation  to  forests.  The  number  of 
land-law  cases  that  come  to  the  supreme  coui^t  are  very  few.  We 
have  not  had  in  Pittsburgh  since  the  days  of  Benny  Lucas,  thirty- 
five  years  ago,  anybody  who  knew  anything  about  original  titles 
or  forest  and  land  laws,  or  had  occasion  to  know  it.  It  is  an  in- 
teresting subject,  no  doubt,  to  Mr.  Carson,  it  is  a  beautiful  study — 

Mr.  CARSON.  Mr.  Chairman:  There  were  about  thirty  cases  on 
our  calendar  concerning  land  laws  every  mouth. 

Mr.  REED.  Mr.  Chairman:  That  is  for  the  Board  of  Property, 
but  not  for  the  court.  I  have  no  doubt  he  just  loves  to  delve  in 
titles.  We  come  to  the  next  proposition.  Are  those  two  judges 
needed  on  the  bench  ?  Well,  some  of  us  doubt  it.  I  know  one  justice 
of  the  supreme  court  who  when  the  summer  vacation  came  said 
that  he  was  absolutely  out  of  work.  He  did  not  have  a  thing  to  do ; 
he  walked  a  little,  he  tried  to  play  golf,  read  until  his  eyes  gave 
out,  and  then  nearly  four  months  after  he  had  written  his  last 
opinion  he  was  no  better  than,  to  use  his  own  expression,  a  tramp. 
He  did  not  have  a  thing  to  do  that  interested  him.  There  is  no 
overwork.  I  do  not  think  there  is  any  demand  for  relief.  The 
superior  court  has  relieved  the  supreme  court  of  a  great  deal  of 
work,  and,  of  course,  you  do  not  make  the  court  any  more  respected 
by  the  people  by  adding  to  its  number.  So  tliat  coming  back  to  the 
original  position  it  seems  to  me  that  upon  the  theory'  of  changing 
this  Constitution  as  little  as  possible,  and  only  where  there  is  a 
manifest  evil  to  overcome,  or  a  necessity  to  be  met,  that  we  should 
not  make  this  change. 

Mr.  PEPPER.  Mr.  Chairman:  I  hope  that  the  amendment  that  is 
pending  will  not  prevail.  It  seems  to  me  that  if  we  think  for  a 
moment  we  will  conclude  that  the  real -alternative  is  to  let  the  thing 
stand  as  it  now  is,  or  else  change  it  to  nine.  The  reason  that  would 
move  us  to  cliange  it  to  nine  is  the  reason  so  well  expressed  by  Judge 
Gordon,  that  by  putting  a  large  number  of  men  upon  the  bench  you 
get  a  composite  mind  tha,t  is  more  likely  to  answer  the  expectations 
of  the  whole  state  than  if  there  were  only  seven.  Now,  the  reason 
for  adding  two  men  to  the  court  is  the  reason  which,  if  it  is  sound, 
will  actuate  all  the  people  of  the  commonwealth  except  the  court. 
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They  will  be  the  last  people  who  will  be  aware  of  the  importance  of 
increasing  the  number  from  seven  upwards.  If  yon  leave  it  in  such 
shape  that  there  are  to  be  seven  men  Avith  the  theoretical  right  upon 
the  part  of  the  legislature  to  increase  the  number,  you  are  almost 
bound  to  precipitate  a  situation  in  which  uni)leasantness  will  arise 
between  the  judges  who  do  not  want  to  have  their  number  increased 
and  the  legislature  who  perhaps  are  pressed  to  increase  the  num- 
ber. But  it  seems  to  me  that  any  reason  for  an  increase,  which  if 
it  is  a  sound  one,  ought  to  reflect  itself  ,in  a  plenary  change  in  the 
Constitution.  If  it  is  not  a  sound  one  we  ought  to  let  the  thing 
stand  as  it  is.  It  seems  to  me  it  would  be  a  mistake  to  do  what 
the  amendment  proposes  and  attempt  a  middle  course  which  seems 
to  me  to  be  neither  one  thing  or  the  other.  I  hope  that  the  amend- 
ment will  not  prevail. 

Mr.  FOX.  Mr.  Chairman :  In  offering  the  amendment  I  had  two 
things  in  mind.  One  is  that  the  legislature  could  be  safely  intrusted 
to  take  care  of  the  growth  of  the  business  by  an  increase  in  the 
number  of  judges ;  and  the  other  thought  that  I  had  in  mind  grew 
out  of  the  discussion  about  the  superior  court.  Suppose  it  was  the 
judgment  that  we  abolish  the  superior  court  and  have  but  one  appel- 
late court  in  the  state,  a  provision  of  this  kind  would  let  the  way 
open  for  legislative  action  on  that  subject.  IS[ow,  I  think  it  may  be 
safely  done  because  under  all  our  former  Constitutions  the  number 
of  judges  was  allowed  to  the  legislature  as  they  from  time  to  time 
fixed  the  number  so  as  to  adjust  the  court  to  the  business  demands 
that  were  made  upon  it.  And  I  believe  that  in  this  instance  the 
legislature  could  be  safely  trusted  with  that  subject.  Now,  I  think 
I  have  observed  during  a  good  many  years  that  when  any  legislation 
affecting  the  supreme  court  was  brought  before  the  legislative  body 
or  the  assembly  that  the  opinion  or  the  wishes  of  the  court  was  in 
some  way  ascertained,  and  the  action  of  the  legislature  was  based 
very  largely  upon  the  advice  they  received  from  that  source.  I  be- 
lieve that  the  legislature  would  not  take  any  precipitate  action  in  a 
matter  of  this  kind,  but  if  the  necessity  arose  that  they,  would  lend 
a  ready  ear  to  suggestions  coming  from  the  supreme  court  itself. 

Mr.  GORDON.  Mr.  Chairman:  I  would  like  to  say  one  word; 
just  exactly  what  is  to  be  avoided?  The  supreme  court  will  never 
want  itself  increased  in  number.  Contentment  dwells  in  those  high 
latitudes,  and  sweet  repose.  It  is  an  increase  not  against  the  will 
of  that  body,  but  an  increase  in  which  their  personal  consideration 
is  to  be  entirely  dispensed  with.  Mr.  Pepper's  last  argument  was  logi- 
cally perfect  and  was  a  cameo  in  that  respect.  This  amendment 
suggested  by  Mr.  Fisher  ought  not  in  any  case  to  be  adopted.  The 
constitution  of  the  court  of  last  resort  ought  never  to  be,  if  possible, 
at  the  will  of  the  legislature.  Why,  a  great  scandal  once  arose  with 
respect  to  the  Supreme  Court  of  the  United  States.  Some  members 
here  as  old  as  I  am  will  remember  it.  There  was  a  decision  against 
the  constitutionality  of  the  greenback  during  the  war  on  the  legal 
tender  act,  and  the  result  was  that  a  Congress  not  in  accord  with 
the  administration  at  that  time  passed  a  law  increasing  the  court 
two  members  with  the  result  that  when  that  court  assembled  there 
was  a  reversal  of  the  ruling  of  the  former  court,  holding  this  issuance 
of  notes  to  be  legal  tender.  That  decision  happened  to  be  an  excel- 
lent one  and  worked  well  for  the  country;  but  it  is  a  monition,  it  is 
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a  lesson  that  tlie  court  of  last  resort  ought  not  to  be  subject  to  legis- 
lative interference,  and  I  trust  the  amendment  of  Mr.  Fisher  will 
not  prevail. 

Mr.  THORPE.  Mr.  Chairman :  The  membership  of  the  Supreme 
Court  of  the  United  States  has  been  increased  from  time  to  time, 
and  I  tliink  it  would  be  very  helpful,  very  important — 

Mr.  McCORMICK.  Mr.  Chairman ;  T  was  going  to  ask  if  it  would 
embarrass  the  Committee  if  tlie  order  of  business  might  be  changed 
after  recess  to  continue  the  report  of  Committee  No.  2  and  post- 
pone  possibly  for  an  hour  t!ie  discussion  of  the  report  of  Committee 
No.  1.  I  liave  been  called  on  a  very  important  matter,  and  am  very 
anxious  to  hear  the  discussion  upon  the  report  of  Committee  No.  1. 
I  would  very  much  like  to  ask  unanimous  consent  to  continue  this 
discussion  of  the  report;  of  Committee  No.  2  before  taking,  up  the 
report  of  Committee  No.  1. 

The  CHAIRMAN.  The  Chair  hears  no  objection,  and  that  order 
will  be  followed. 

RECESS. 

Mr.  ALTER.  Mr.  Chairman:  It  seems  to  me  that  this  question 
is  too  important  to  have  action  now  taken,  with  members  gazing  at 
the  clock  and  apologizing  for  speaking  a  word  more,  when  the  discus- 
tion  should  be  tnl\  and  complete.  Therefore,  I  move  that  we  take  a 
recess  until  2.30  o'clock. 

Mr.  ENGLISH.    Mr.  Chairman:    1  second  the  motion. 

The  motion  was  agreed  to. 

Whereupim,  at  1.30  o'clock  P.  M.,  the  Committee  of  the  Whole 
took  a  recess  until  2.30  o'clock  P.  M. 

AFTER  RECESS. 

The  Committee  of  the  Whole  reconvened  at  2.30  o'clock  P.  M. 
The  Chairman,  William  I.  Schaffer,  in  the  Chair. 

ARTICLE  V,  SECTION  2. 

The  CHAIRMAN.  The  question  pending  before  the  Committee  ot 
the  Whole  at  the  time  of  recess  was  on  the  amendment  offered  by 
Senator  Fisher,  Avhich,  as  the  Chair  understands,  was  to  strike  out 
of  section  2  of  article  V  the  word  "nine"  and  substitute  therefor  the 
words  "not  less  than  seven." 

Mr.  FISHER.  Mr.  Chairman:  To  substitute  the  words  "seven  or 
more." 

The  CHAIRMAN.    The  amendment  is  to  substitute  the  words 
'■'seven  or  more." 
On  the  question  recurring, 
Will  the  Committee  agree  to  the  amendment? 
It  was  not  agreed  to. 
On  the  question  recurring, 
Will  the  Committee -adopt  the  report? 

Mr.  FISHER.    Mr.  Chairman:    I  move  that  the  word  "nine"  be 
stricken  out  of  the  report  and  the  word  "seven"  be  substituted. 
Mr.  REED.    Mr.  Chairman:    I  second  the  amendment. 
On  the  question, 

Will  the  Committee  agree  to  the  amendment? 
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SUPREME  COURT. 

Mr.  CARSON.  Mr.  Chairman:  My  reply  is  responsive  to  the  re- 
quest of  Dr.  Thorpe  that  I  should  state  the  facts  as  to  the  standard 
which  Judge  Gordon  has  described  as  a  monition.  I  think,  that  tlie 
ircident  is  open  to  misconstruction,  and  always  has  been  misundev.- 
stood,  and  that  it  was  made  the  subject  of  a  charge  Avhich  an  investi- 
gation of  the  facts  does  not  justify.  The  abstract  proposition  that 
we  ought  not  to  put  the  courts  in  such  position,  under  the  Constitu- 
tion, that  it  would  be  possible,  either  justly  or  unjustly,  to  make  such 
a  charge  is  one  with  which  I  am  entirely  in  accord.  No  court,  par- 
ticularly the  court  of  last  resort,  should  ever  be  under  suspicion, 
nor  should  it  be  placed  in  a  position  of  such  perilous  delicacy  as  to 
make  possible,  in  the  heat  of  partisan  criticism,  a  misinterpretation 
either  of  the  acts  of  the  executive  or  the  acts  of  the  court  itself  in 
reaching  a  conclusion.  Simply  as  a  matter  of  historical  reply  to  the 
incident  to  which  Mr.  Thorpe  and  Judge  Gordon  have  referred,  I  may 
say — instead  of  extemporizing  an  answer,  as  I  might  have  done  if 
I  relied  on  my  memory — I  x»referred  sending  for  a  book  which  I  wrote 
some  twenty  years  ago,  when  I  gave  a  very  careful,  and  I  hope  im- 
pai'tial  examination  of  the  entire  record,  and  I  can  best  state  the 
conclusion  in  the  elaborate  note  which  I  at  that  time  prepared,  and 
find  in  the  second  volume  of  The  Historj^  of  the  Supreme  Court  of 
the  United  States,  on  page  441).  It  arose  in  connection  with  the 
legal  tender  act,  and  I  shall  read  the  exact  words,  which  will  state 
the  conclusions  which  I  have  reached: 

''A  charge  has  been  made  that  the  supreme  court  was  packed  for 
the  purpose  (of  reversal  of  the  original  decisions),  but  examination 
of  a  few  simple  facts  and  dates  shows  it  to  be  without  foundation, 
except  so  far  as  political  prejudice  and  dissatisfaction  with  the  final 
result  may  unite  to  pervert  the  evidence.  The  charge  is  based  upou 
the  common  fallacy :  post  Jioc,  ergo  propter  hoc. 

'•The  case  of  Hepburn  v.  Griswold  had  been  argued  for  the  first 
time  at  the  December  term  of  1867  by  private  counsel."  (Let  me  sug- 
gest that  the  dates  are  important  to  bear  in  mind.)  "Subsequently, 
Mr.  Stanbery,  then  Attorney  General  of  the  United  States,  suggesting 
the  great  importance  of  the  question,  secured  a  re-argument,  and  the 
case  was  again  argued  in  1868  by  Mr.  li.  R.  Curtis,  Mr.  Evarts  and 
Mr.  Potter,  of  New  York.  Four  other  cases  involving  similar  ques- 
tions were  also  heard.  While  the  question  was  still  undecided,  and 
ton  months  before  the  decision  was  announced.  Congress  had  passed 
an  act  on  the  10th  of  April,  1869,  to  take  eftect  on  the  first  Monday  of 
the  following  December,  authorizing  the  appointment  of  an  additional 
justice  of  the  supreme  court,  and  at  the  same  time  the  act  of  23d 
July,  1866,  reducing  the  number  of  associate  justices  from  nine  to 
six  by  not  filling  vacancies  as  they  should  occur,  was  repealed.  At  this 
time  the  deaths  of  Justices  Catron  and  Wayne  had  reduced  the  num- 
ber of  associates  to  seven.  The  effect  of  the  act  of  1869  was  to  make 
the  court  consist  of  a  chief  justice  and  eight  associates.  On  the  15th 
cf  December,  1869,  two  weeks  after  the  new  law  went  into  effect  and 
nearly  two  months  before  the  decision  in  Hepburn  v.  Griswold  wns 
announced.  Mr.  Justice  Grier  resigned,  his  resignation  to  take  effect 
in  the  following  February.  Mr.  Stanton  was  commissioned  as  his 
successor  on  the  20th  of  December,  1869,  but  died  four  days  after- 
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wards.  Several  ineffectual  efforts  were  made  to  fill  his  place,  but  the 
nominations  failed  of  confirmation.  On  the  7th  of  February,  1870, 
the  decision  Avas  announced,  and  at  this  time,  therefore,  there  were 
two  existing  vacancies  in  the  court,  one  under  the  act  of  1869,  the 
other  through  the  resignation  of  Mr.  Justice  Grier.  On  the  very  day 
•of  the  decision  (but  before  the  decision  was  announced), — 7th  Feb- 
ruarj^,  1870 — the  names  of  Joseph  P.  Bradley  and  William  Strong 
were  sent  to  the  Senate  in  that  order  without  specifying  to  which 
vacancy  either  was  to  be  assigned.  In  my  judgment,  it  is  prepos- 
terous to  assert  that  before  the  decision  of  the  court  was  an  hour  old 
and  its  effects  could  be  considered,  President  Grant  had  matured  a 
well-digested  plan,  with  carefully  selected  instruments,  to  accomplisJi 
a  reversal  of  a  solemn  judgment — an  event  unheard  of  and  unpar- 
alleled at  that  time — by  tilling  vacancies  created  months  before  tbe 
decision  was  known,  and  which  would  have  been  filled  by  others  than 
those  finally  chosen  had  not  death  and  disagreement  between  tlie 
Senate  and  the  President  deprived  the  latter  of  his  original  choice. 

"As  to  the  well-known  views  of  Judge  Strong,  who  had  been  Lin- 
coln's choice  for  chief  justice,  and  who  had  decided  the  cases  of  Shol- 
lenberger  v,  Brinton,  52  Pa.  St.  9,  in  1866,  sustaining  the  legal  tender 
features  of  the  acts  of  Congress,  it  is  to  be  remarked  that  the  majority 
of  the  judges  of  the  supreme  court  of  fifteen  states  in  the  Union  had 
pronounced  similar  views,  and  in  only  two  states — New  Jersey  and 
Kentucky — had  final  decisions  been  rendered  adverse  to  the  validity 
of  the  legal  tender  provisions  of  the  acts,  Martin  v.  Martin,  20  N.  J. 
Eq.  421  (1870),  and  Griswold  v.  Hepburn,  2  Duvall,  (Ky.)  20  (1865  K 
The  state  decisions  aifirmiug  the  power  were  in  New  Hampshire, 
Vermont,  Massachusetts,  New  York,  Pennsylvania,  Indiana,  Michi- 
gan, Wisconsin,  South  Carolina,  Tennessee,  Minnesota,  Iowa,  Mis- 
souri, another  in  Missoitl'i,  one  in  Nevada,  and  one  in  California." 

That  is  the  result  of  the  best  examination  I  could  give  the  matter 
at  the  time. 

On  the  tiuestion  recurring, 

Will  the  Committee  agree  to  the  amendment?    _  " 

It  was  not  agreed  to.  • 

On  the  question  recurring. 

Will  the  Committee  adopt  the  report? 

It  was  adopted. 

ARTICLE  V,  SECTION  3. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  3,  article  V  of  the  Constitution,  the  report  of  Committee  No.  2 
being  that  this  section  shall  stand  without  amendment.  v_ 

The  Secretary  read  the  section  as  foiloAvs: 

Section  3.  The  jurisdiction  of  the  supreme  court  shall  extend  over  the  state, 
and  tlie  judges  thereof  shall,  by  virtue  of  their  ofiiccs,  be  justices  of  oyer  and  ter- 
miner and  general  jail  delivery  in  the  several  counties ;  they  shall  have  original  juris- 
diction in  eases  of  injunction  wliere  a  corporaticai  is  a  party  defendant,  of  habeas 
corpus,  of  mandamus  to  courts  of  inferior  jurisdiction,  and  of  quo  warranto  as  to 
all  officers  of  the  commonwealtli  whose  jurisdiction  extends  over  the  state,^  but 
shall  not  exercise  any  other  original  jurisdiction  ;  they  shall  have  appellate  juris- 
diction by  appeal,  certiorari  of  writ  of  error  in  all  cases,  as  is  now  or  may  here- 
after be  provided  by  law. 

On  the  question, 

Will  the  Committee  adopt  the  report? 
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Mr.  PEPPER.  Mr.  Chairman :  I  notice  the  committee  has  changed 
the  word  "judge"  to  the  word  "justice"  in  section  2,  and  I  suppose 
that  as  far  as  section  3  is  concerned  the  same  conformity  will  be 
attended  to  by  a  committee  on  style. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report? 

It  was  adopted. 

ARTICLE  V,  SECTION  3-A. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  3-A  of  article  V  of  the  Constitution,  the  report  of  Committee 
No.  2  being  that  this  section  shall  be  inserted  as  a  new  section. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  3-A.  The  superior  court  shall  consist  of  seven  judges  learned  in  the  law, 
who  shall  be  elected  by  the  qualified  electors  of  the  state  at  large.  They  shall  hold 
their  oltices  for  the  term  of  fourteen  years,  if  they  so  long  behav'e  themselves  well, 
and  shall  be  eligible  for  re-election.  The  judge  oldest  in  commission  shall  be  pres- 
ident judge  and  any  president  judge  re-elected  in  said  court  shall  continue  to  be  the 
president  judge  thereof. 

On  the  question, 
"N^  Will  the  Committee  adopt  the  report? 

SUPERIOR  COURT. 

Mr.  FOX.  Mr.  Chairman :  A  suggestion  has  come  to  me  from  the 
draft  made  by  Mr.  Justice  Simpson,  in  the  article  which  I  referred 
to  this  morning,  in  which  he  provides  that  justices  of  the  superior 
court  have  terms  of  sixteen  years,  and  should  not  be  eligible  for 
a  second  election ;  and  it  has  occurred  to  me  that  possiblj'  it  might 
be  well  here,  when  it  is  provided  for  two  terms  of  fourteen  year^, 
that  possibly  a  justice  that  has  served  twenty-eight  years  ought  to  be 
permitted  to  retire  and  ouglit  not  be  eligible  for  re-election  after 
tlie  second  term.  I  do  not  know  what  the  members  of  the  com- 
mittee or  the  Commission  may  think  of  that  suggestion,  but  I  thought 
1  would  bring  it  to  their  attention. 

The  CHAIRMAN.  There  is  nothing  before  the  Committee  of  the 
AVhole  but  the  report  of  the  committee.  If  Judge  Fox  desires  to 
(>ffer  this  as  an  amendment  I  suggest  that  he  put  it  in  formal  shape. 

Mr.  FOX.  Mr.  Chairman:  I  offer  as  an  amendment  that  the 
judges  shall  "hold  their  offices  for  the  terms  of  fourteen  years,  if  they 
so  long  behave  themselves  well,  and  shall  be  eligible  only  for  one  re- 
election." 

Mr.  FISHER.   Mr.  Chairman:  I  second  the  amendment. 
On  the  question. 

Will  the  Committee  agree  to  the  amendment? 
Mr.  CARSON.    Mr.  Chairman:    My  brethren  of  tlie  committee 
authorize  me  to  say  that  the  committee  will  accept  the  amendment. 
On  the  question  recurring. 
Will  the  committee  agree  to  the  amendment? 
It  was  agreed  to. 
On  the  question, 

Will  the  Committee  adopt  the  report  as  amended? 
It  was  adopted. 
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ARTICLE  V,  SECTION  3-B. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration 
iri  section  3-B  of  article  V  of  the  Constitution.  Committee  No.  U 
reports  a  proposed  new  section. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  3-B.  Until  otliei-wise  directed  by  law,  the  jurisdiction  and  powers  of  the 
superior  court  shall  be  and  continue  as  at  present  established. 

On  the  question, 

Will  the  Committee  adopt  the  report? 
It  was  adopted. 

ARTICLE  V,  SECTION  4. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  4  of  article  V  of  the  Constitution,  the  report  of  Committee  No. 
2  being  that  this  section  shall  be  amended  by  striking  out  the  entire 
section  as  it  now  reads  and  inserting  a  new  section  to  be  known  as 
section  4. 

The  Secretary  read  the  proposed  section  as  follows : 

Section  4.  The  court  of  common  pleas  in  each  judicial  district  shall  consist  of 
such  jiidge  or  judges,  learned  in  tlio  law,  as  the  legislature  may  determine  are  re- 
quired in  the  particular  district.  These  judges  sliall  be  el^  ctrc'i  by  the  qualified 
electors  of  the  district.  They  shall  hold  ofhce  for  a  term  of  t<'n  years,  if  they  so 
long  behave  themselves  well.  The  judge  oldest  in  commission  shall  be  the  presi- 
dent judge,  but  any  president  judge  re-elected  in  the  same  court  or  district  shall 
continue  to  be  the  president  judge  thereof.  Not  more  than  four  counties  shall 
at  any  time  be  included  in  one  judicial  district  organized  for  said  courts. 

The  court  of  common  pleas  shall  have  original  and  general  jurisdiction  over  all 
civil  causes  and  shall  exercise  the  powers  and  have,  subject  to  such  changes  as  may 
be  made  by  law,  such  jurisdiction  as  is  now  vested  in  the  courts  of  common  pleas 
of  this  commonwealth,  and  as  is  now  provided  by  the  acts  of  assembly  heretofore 
passed,  and  such  other  powers  as  may  be  from  time  to  time  by  law  conferred  upots 
them. 

The  several  courts  of  common  pleas,  besides  the  powers  herein  conferred,  shall' 
have  and  exercise,  within  their  respective  districts,  subject  to  such  changes  as  may 
be  made  by  law,  such  cliancery  powers  as  are  now  vested  by  hiw  in  the  several 
courts  of  common  pleas  of  tliis  commonwealth,  or  as  may  hereafter  be  conferred 
upon  them  by  law.  They  shall  have  appellate  jurisdiction  in  appeals  from  the 
justices  of  the  peace;  they  shall,  within  their  respective  districts,  liave  power  to 
issue  writs  of  certiorari  to  justices  of  the  p  'ace  and  to  otlier  inferior  courts  not  of 
recoi-d  and  to  cause  their  proceedings  to  be  brought  before  them  and  right  and 
justice  to  be  done. 

The  judges  of  the  courts  of  common  pleas  shall  be  judges  of  the  courts  of  oyer 
and  terminer,  quarter  sessions  of  the  jjeace  and  general  jail  delivery  and  of  the 
orphans'  court,  except  in  such  judicial  districts  as  now  have  separate  orphans' 
courts  or  where  by  law  separate  orphans'  courts  may  be  created,  and  within  their 
respective  districts  shall  be  justices  of  the  peace  as  to  criminal  matters. 

On  the  question,  .  ' 

Will  the  Committee  adopt  the  report? 

COURTS  OF  COMMON  PLEAS. 

Mr.  CARSON.  Mr.  Chairman:  You  will  observe  having  struck 
out  section  4  of  the  present  Constitution,  consisting  of  only  four  lines, 
and  substituting  this  suggested  amended  section,  that  the  commit- 
tee has  also,  in  effect,  embodied  in  the  whole  of  section  20  on  the  chan- 
cery powers,  the  object  being  to  consolidate  the  common  law  and 
chancery  jurisdiction  in  one  article,  instead  of  having  them  so  widely 
separated  as  they  are  in  the  present  Constitution.  So,  in  effect,  while 
changing  section  4,  you  are  also  striking  out  section  20,  but  preserv- 
ing the  provisions  of  section  20  in  the  suggested  amendment. 
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Mr.  FOX.  Mr.  Cliairmau:  Has  the  chairman  of  the  committee 
lost  sight  of  the  fact  that  also  sections  9  and  15  of  this  article  are 
practically  embodied,  with  slight  changes,  in  the  report? 

Mr.  CARSON.    Yes,  sections  9  and  15. 

Mr.  GORDON.  Mr.  Chairman :  I  would  like  to  call  the  attention 
of  the  committee  to  a  subject  which  escaped  me  in  the  sub-committee. 

i  would  like  the  Commission  to  note,  on  page  4,  the  first  paragrapJi, 
at  the  concliision,  as  to  jurisdiction  "such  jurisdiction  as  is  now 
vested  in  the  courts  of  common  pleas  of  this  commonwealth,  and  as 
now  provided  by  the  acts  of  assembly  heretofore  passed,  and  such 
other  powers  as  may  be  from  time  to  time  by  law  conferred  upon 
them."  It  seems  to  me  that  would  confer,  as  a  constitutional  power, 
certain  jurisdiction  given  by  act  of  assembly  since  the  adoption  of 
the  Constitution  of  1S74 ;  for  instance,  counting  the  vote,  making  cer- 
tain appointments,  and  other  duties,  some  of  them  not  judicial, 
which  are  now  vested  in  courts  of  common  pleas.  This  language,  it 
seems  to  me,  would  constitute  those  powers,  the  constitutional  power 
of  a  court,  and  put  them  beyond  legislative  change.  These  added 
powers  might  be  given  the  court,  but  these  powers  could  not  be  taken 
away  from  it,  and  as  I  think  the  progress  of  legislatures  in  the  future 
will  be  towards  reducing  some  of  these  extra-judicial  powers,  I  think 

ii  would  be  well  not  to  give  them  the  fixity  of  a  constitutional  pro- 
vision like  this. 

Mr.  CARSON.  I  think  you  are  entirely  right.  We  reached  this 
conclusion  on  this  section  at  a  time  when  Judge  Gordon  was  absent. 
Would  not  the  provisions  of  the  section  as  reported  out,  and  also  the 
suggestion  which  Judge  Gordon  has  made,  be  taken  care  of  by  say- 
ing, "such  jurisdiction  as  now  vests  in  the  common  pleas  of  this 
commonwealth  provided  by  acts  of  assembly  heretofore  passed  until 
subsequently  changed?" 

Mr.  FISHER.    Is  not  that  in  there? 

Mr.  KELLY.  Mr.  Chairman:  I  would  like  to  call  the  attention 
ol  the  committee  to  the  phrase  which  immediately  precedes  the  part 
Judge  Gordon  read.  I  will  begin  at  the  top  of  the  page — "courts  of 
common  pleas  shall  have  original  and  general  jurisdiction  over  all 
civil  causes  and  shall  exercise  the  powers  and  have,  subject  to  such 
clianges  as  maj-^be  made  by  law,  such  jurisdiction  as  is  now  vested," 
and  so  foi'th.  It  would  seem  to  me  that  meets  the  point  Judge  Gor- 
don calls  attention  to ;  and  we  do  not  fix  the  jurisdiction  so  that  it 
cannot  be  changed  by  legislative  enactment. 

Mr.  GORDON.  Mr.  Chairman:  I  doubt  that.  I  think  that  lan- 
guage is  borrowed  from  the  present  Constitution,  which  also  contains 
a  clause  that  no  jurisdiction  vested  in  the  common  pleas  shall  be 
vested  in  any  other  tribunal.  I  think  that  would  not  relate  to  merely 
executive  as  much  as  to  executive-administrative  duties,  which  have 
been  conferred  by  act  on  the  courts.  That  is  all  the  concern  I  have 
in  my  criticism  of  this  article.  If  it  Lad  not  been  for  the  wave  of 
I'ighteousness  which  passed  over  the  country  and  the  passage  of  the 
prohibition  amendment  these  judges  would  still  have  the  duty  of 
granting  licenses.  That  clause  would  fix  it  in  the  common  pleas, 
and  you  could  not  take  it  from  them  without  amendment  of  the  Con- 
stitution, which  ought  not  to  be.  T  think  the  clause  needs  recon- 
sideration and  recasting. 
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Mr.  PEPPER.  Mr.  Chairman :  The  alternative,  it  seems  to  me, 
is  either  to  adopt  the  section  as  the  committee  has  reported  it,  on  the 
theory  that  the  clause  read  by  Judge  Kelly  safeguards  against  the 
danger  in  question,  or  else  to  leave  the  whole  question  of  jurisdic- 
tion to  be  determined  by  the  general  assembly,  in  which  event  the 
substitute  for  the  section  would  read  somewhat  as  follows:  "Courts 
of  common  pleas  shall  have  such  jurisdiction  and  power  as  shall  from 
time  to  time  be  defined  by  law."  In  anything  of  that  sort  you  liave  to 
continue  by  schedule  existing  powers  until  the  legislature  has  had 
time  to  act  under  the  new  Constitution.  That  diflicultA^  we  will 
have  to  face  with  regard  to  all  sorts  of  provisions  in  the  amendments. 
11  seems  to  me  the  alternative  we  now  face  is  either  to  do  what  the 
committee  has  done,  crystalize  the  existing  jurisdiction,  subject  to 
such  jurisdiction  as  may  be  defined  by  law,  or  omit  our  definition  ol 
jurisdiction  and  leave  the  legislature  to  prescribe.  I  cai-efully  re- 
road  the  section  as  read  by  Judge  Kelly,  and  it  seems  to  me  the  com- 
nnttee  has  protected  itself.  What  does  it  mean,  if  it  does  not  mean 
just  that  "courts  of  common  pleas  shall  have  original  and  general 
jra'isdiction  over  all  civil  causes,  and  shall  exercise  the  powers  and 
have,  subject  to  such  changes  as  may  be  made  by  law.  such  jurisdic- 
tion as  now  vests,"  and  so  forth?  That  gives  them  original  and  gen- 
eral jurisdiction  in  civil  cases,  without  limitation,  which  is  what  is 
needed,  and  then  provides,  as  to  powers — as  distinguished  from  juris- 
diction— that  they  shall  have  such  and  such  powers,  subject  to 
changes  made  by  law.  It  seems  to  me  that  is  safe  and  prefei'able 
to  the  other  alternative,  which  is  to  omit  our  definition  of  jurisdiction 
and  powers  and  leave  the  whole  matter  to  the  general  assembly. 

Mr.  CAESON.  Mr.  Chairman:  I  think  it  would  be  a  very  dang- 
erous thing  to  abandon  our  present  jurisdiction  and  leave  it  to 
future  partition  and  definition  by  the  legislature.  The  courts  wouid 
be,  I  might  say,  in  a  state  of  suspended  animation.  Mr.  Pepper's 
approval  of  Judge  Kelly's  reply  to  Judge  Gordon's  point  strikes  my 
mind  satisfactorily.  Judge  Fox  gave  particular  attention  to  the 
special  language  of  tliis,  and  I  should  like  to  ask  him  whether  li" 
sees  anything  in  Judge  Gordon's  point  which  is  dangerous  to  leave 
unprovided  for. 

Mr.  FOX.  Mr.  Chairman:  The  chairman  of  the  committee  is 
right  in  saying  they  adopted  this  at  a  time  when  Judge  Gordon  was 
absent,  but,  when  we  were  discussing  the  draft  of  this  particular  sec- 
tion the  week  before,  the  chairman  was  absent  and  Judge  Gordon 
was  present.  I  was  unable  to  amend  the  section  when  we  discussed 
tiiat  particular  phase  of  it  at  that  time,  but  it  seems  to  me  that  the 
language  used  is  sufficient  to  cover  the  points  suggested  by  Judge 
Gordon.  However,  I  have  no  pride  of  opinion  with  reference  to  it  and 
would  be  glad  to  have  any  suggestion  from  him  which  will  embody  his 
tliought  and  protect  the  judges  of  the  courts  of  common  pleas  from 
the  imposition  of  any  duties  Avhich  ought  not  to  be  imposed  upon 
them. 

Mi\  VOLL.  Mr.  Chairman:  I  am  not  a  lawyer,  but  I  am  very 
Bruch  interested  in  this  discussion  about  some  of  the  court  procedure, 
and  I  would  like  to  inquire,  as  an  illustration,  suppose  an  employer 
owed  a  workman  for  work  performed,  say.  ten  or  fifteen  dollars, 
and  he  refused  to  pay  him ;  the  workman  could  not  obtain  the  money 
only  through  suit,  and  to  enter  suit  would  cost  much  more  than 
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tlie  amount  coming  to  him.  Does  that  all  come  under  the  conimoii 
pleas  court,  as  this  report  provides  that  magistrates  have  been  done 
av^-ay  with? 

Mr.  CARSON.  Mr.  Chairman:  Magistrates  have  not  been  done 
away  with.  Magistrates  have  been  stricken  out  of  the  Constitution, 
but  we;  leave  their  present  jurisdiction.  I  cannot  ansvver  that  ques- 
tion, because,  unfortunately,  as  human  society  is  constituted,  it  is 
almost  impossible  to  obtain  anything  without  the  expenditure  oi' 
money.  The  jurisdiction  of  the  magistrate  is  fixed.  His  judgmenl 
is  final  in  small  sums,  and  there  can  be  no  appeal.  If  it  has  been 
in  excess  of  that  small  sum,  an  appeal  lies  to  the  court  of  commosi 
lileas.  It  has  been  the  habit  of  many  of  our  magistrates  to  give 
judgment  an  favor  of  the  plaintiff,  and  never  consider  the  merits  oL' 
the  cause.  That  is  one  of  the  bitter  complaints  coming  from  all 
parts  of  the  srate,  regarding  the  arbitrary  way  in  which  justices 
of  the  peace  sometimes  just  listen  to  the  complainant  who  brings 
him  business,  decides  for  him,  and  then  throws  on  the  other  party 
the  burden  of  appealing.  We  have  been  urged  to  abolish  justices  of 
the  peace,  but  we  are  not  prepared  to  report  on  a  pi'opositiou  as 
radical  as  that,  as  it  would  shake  the  foundation  of  the  adminis- 
ti  ation  of  justice,  to  which  people  have  been  accustomed  for  so  many 
years,  particularly  the  poorer  class.  That  is  the  reason  why  I  can- 
not answer  this  question.  I  do  not  know  how  you  can  get  into  the 
common  pleas  as  a  matter  of  original  jurisdiction,  that  is,  speaking 
of  my  own  county.  In  a  suit  involving  only  a  small  sum,  ten,  twelve 
or  fifteen  dollars,  you  certainly  cannot  get  there  without  the  expendi- 
ture of  certain  costs  for  a  writ  and  costs  for  the  sheriff's  service. 
A  lawyer's  service,  I  am  hapijy  to  say — under  the  generosity  of  the 
profession — the  poor  man  is  never  without  the  ability  to  employ  the 
service  of  a  friend,  entirely  without  expense  to  himself.  We  have 
legal  aid  societies,  which  are  developing,  in  order  to  aid  the  poor. 
We  are  engaged  all  over  the  country  in  considering  how  best  we  can 
aid  the  poor  man  to  obtain  speedy  and  prompt  relief.  I  think  you 
asked  a  question  about  the  equity  .side.  I  should  say,  on  a  contract 
where  the  amount  is  fixed,  on  relations  between  employer  and  em- 
ploye, that  would  not  be  the  subject-matter  for  equitable  jurisdiction, 
but  would  be  a  matter  on  the  common  law  side  of  the  court. 

Mr.  VOLL.  Mr.  Chairman:  I  had  in  tnind  some  things  that  have 
been  reported  on  lately  through  investigations,  and  I  note  where  Mr. 
Elihu  Koot  makes  this  observation  and  expressioii,  tliat  court  pro- 
cedure should  be  based  on  the  common  intelligence  of  the  farmer, 
merchant  and  laborer,  and  any  honest  man  should  be  allowed  to  go 
into  court  and  tell  just  his  simple  story  and  have  judgment  ren- 
dered. That  is  backed  up  by  reports  made  recently  by  Mr.  Smith 
through  the  Carnegie  Foundation.  Over  in  Cleveland,  Ohio,  there 
is  a  system  called  the  m.unicipal  courts.  There  are  seven  justices 
and  one  chief  justice  of  the  municipal  court.  All  cases  are  tried 
by  the  court,  unless  either  party  asks  for  a  jury,  and  the  justices 
render  judgment  in  accoi'dance  with  the  evidence  given  directly; 
and  small  cases  such  as  recited  here  of  ten  or  fifteen  dollars  up  \o 
one  hundred  dollars  in  Cleveland  can  come  in  that  court,  and  without 
cost  to  the  complainant,  especially  so  in  matters  of  wages,  have 
judgment  rendered  by  the  court  without  any  expense  of  consequence. 


326 


PROCEEDINGS  OF  THE  COMMISSION 


[Jan.  20 


Mr.  PEPPER.  Mr.  Chairman:  May  I  suggest  that  in  so  far  a? 
the  question  raised  by  Mr.  Voll's  important  inquiry  is  a  question 
of  costs,  and  that  it  is  a  matter  determined  by  act  of  assembly  in 
regulating  the  procedure  of  the  courts,  and  in  so  far  as  it  is  a  ques- 
tion of  the  creation  of  a  court  suitable  for  dealing  with  small  claims, 
it  comes  within  that  section  of  the  Constitution  adopted  this  morn- 
ing, which  authorizes  the  legislature  to  create  courts  additional 
to  those  specified  in  the  lirst  section  of  this  article.  1  happen  to 
be  familiar  with  the  document  Mr.  V'oll  refers  to.  it  is  an  epoch- 
malking  document  published  by  the  Carnegie  Foundation,  and  pre- 
pared by  Mr.  Smith,  of  the  Jioston  bar,  with  an  introduction  by  Mr. 
Koot.  i  happen  to  have  a  number  of  copies  of  it,  and  I  would  like 
to  put  some  in  the  hands  of  the  Secretary  as  a  means  of  distributing 
them  to  members  of  the  Commission,  because  it  may  be  that  the 
Commission  upon  looking  at  that  report  will  think  it  wise  actually 
to  include  in  the  Constitution  a  provision  for  a  small  claims  court. 
The  experiment  has  been  tried  so  successfully  in  Ohio  and  else- 
where that  perhaps  the  workings  of  such  a  court  has  passed  the  ex- 
perimental stage.  It  seems  to  have  met  the  needs  of  litigants  to 
whom  the  present  system  is  an  oppression,  and  it  may  well  be  that 
we  will  be  impressed  with  the  importance  of  recommending  that  such 
a  court  be  given  a  constitutional  existence.  However  that  may  be, 
the  whole  question  of  costs — and  the  chaiinnan  of  the  committee 
will  correct  me  if  I  am  wi  ong — the  whole  question  of  costs,  which 
is  the  thing  naturally  most  on  Mr.  Voll's  mind,  in  the  class  of  cases 
he  refers  to,  is  now  witliin  the  power  of  the  legislature  and  might,  by 
suitable  legislation,  be  dealt  with  in  such  a  way  as  to  diminish  the 
hardships  to  small  litigants. 

Mr.  CARSON.  Mr.  Chairman:  The  paper  to  which  Mr.  Pepper 
refers,  and  which  Mr.  \'oll  referred  to,  publislied  by  the  Carnegie 
Foundation,  written  by  Mr.  Smith,  of  Boston,  certainly  is  a  very 
remarkable  document.  Its  usefulness,  however,  is  considerably 
marred  by  .^ome  intemperate  expressions,  particularly  the  very  in- 
flammatory and  misleading  title,  which  is  printed  on  the  title  page, 
and  misled  Mr.  Root  into  not  simply  an  implied  but  direct  attack 
on  tlie  judges,  as  if  they  were  responsible.  A  judge  does  not  know 
what  conditions  exist.  Judges  are  not  either  chargeable  on  theory 
or  can  be  made  in  practice  .cognizant  of  events  or  matters  arising  in 
a  complex  human  life  of  conditions  which  appeal  to  them  for  relief 
unless  they  have  the  particulars  before  them.  In  granting  that  re- 
lief the  mere  fact  that  the  administration  of  justice  falls  short  in 
performance  is  not  to  be  chargeable  to  the  judiciary.  The  misfor- 
tune of  Mr.  Smith's  brief  is  that  he  makes  a  direct  attack  on  the  ju- 
diciary, alienating  a  great  body  of  most  public-spirited  and  self-sacri- 
licing  public  servants,  who  are  anxious  to  ameliorate  conditions, 
but  have  not  the  power.  The  whole  subject  is  certainly  attracting 
a  great  deal  of  attention.  Everybody  wants  to  help  the  poor  man  to 
justice.  Every  man  laments  the  conditions  of  society  which  subject 
anybody  to  suffering,  whether  the  result  of  misfortune,  accident  or 
environment;  but  it  does  not  do  to  arraign  the  existing  judicial  es- 
tablishment as  being  responsible  for  the  production  of  those  condi- 
tions. It  does  not  "do  to  add  to  the  burdens  of  an  already  over- 
burdened judiciary  that  for  which  they  are  in  no  way  accountable. 
From  one  end  of'  this  country  to  the  other  this  question  is  going 
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to  be  discussed.  We  are  going  to  take  it  up  in  the  American  Bar 
Association  and  discuss  it  particularlj'  at  our  next  session  in  iSt. 
Louis,  Missouri.  So  that  you  liave  calied  attention  to  a  very  real 
thing,  and  we  want  to  get  the  relief;  but  I  do  not  see  how  a  mere 
dispute  between  employer  and  employe,  limited  in  amount  to  ten  or 
fifteen  dollars,  can,  under  existing  circumstances,  come  in  the  court 
of  common  pleas  without  cost  to  him;  and  if  he  is  so  unfortunate 
as  not  to  have  money  with  which  to  buy  his  writ,  he  will  have  to 
depend  on  the  legislature  for  relief  in  furnishing  a  tribunal  which, 
without  cost  to  him,  but  at  the  expense  of  the  community,  will  make 
him,  so  to  speak,  what  migbt  be  called  a  legal  dispensary  patient 
for  free  treatment. 

Mr.  PEPPER.  Mr.  Chairman:  This  is  a  collateral  matter,  and 
I  suppose  we  should  get  back  to  the  question  immediately  at  issue; 
but  1  should  like  to  express  my  surprise  at  the  characterization  of 
the  monograph  I  referred  to  as  being  in  any  sense  an  inflammatory 
document.  '"Justice  and  the  Toor"  is  the  title,  and  is  an  exact 
statement  of  the  subject-matter  of  discussion.  I  have  read  the  docu- 
ment, which  is  a  long  one,  with  considerable  care,  and  I  find  no  criti- 
cism of  the  judiciary. 

Mr.  CARSON.  Then  you  must  have  an  expurgated  and  amended 
edition. 

Mr.  PEPPER.  Or  possibly  the  comments  seemed  to  me  to  go 
farther  than  they  did  in  the  case  of  my  more  conservative  friend. 
There  are  instances,  and  they  are  supported  by  citation  of  authori- 
ties, instances  of  unfortunate  conditions  in  courts  which  might  be 
improved  by  changing  the  rules.  In  that  sense  there  are  criticisms 
of  judges;  but  the  thing  seems  to  be  upright  and  scientific,  and 
well  worth  the  consideration  of  the  Commission,  if  they  shall  see  fit 
to  approach  the  consideration  of  the  creation  in  Pennsylvania  of  a 
small  claims  court. 

Mr.  REED.  Mr.  Chairman:  I  would  like  to  suggest  going  back 
to  the  subject  iu  hand.  1  think  Mr.  Voll  will  find,  if  he  examines 
the  subject,  so  far  as  the  state  of  Pennsylvania  is  concerned,  outside 
of  Philadelphia,  which,  of  course,  he  is  more  familiar  with  than  I  am, 
which  is  a  foreign  country  to  us,  that  we  have  aldermen  or  justices 
*  of  the  peace  who  will  entertain  these  suits  for  fifteen  dollars  or 
twenty  dollars,  or  whatever  it  may  be,  practically  without  cost  for 
the  laboring  man  or  employe,  and  that  in  most  cases,  I  think  if  my 
memory  serves  me  right,  in  case  of  the  employer  or  defendant  taking 
an  appeal,  he  has  to  give  security  not  only  for  the  costs,  but  for  the 
debt  ife?elf.  I  think  the  gentleman  will  find  that  pretty  well  taken 
care  of.  I  know  it  is  not  so  in  Philadelphia,  but  they  should  move 
out  into  the  civilized  world. 

Mr.  FOX.  Mr.  Chairman:  May  I  also  call  Mr.  VolFs  attention  to 
the  very  lengthy  section  providing  that  the  common  pleas  shall  have 
appellate  jurisdiction  on  appeals  from  justices  of  the  peace  and  by 
issuing  writs  of  certiorari  to  t!ie  justices  of  the  peace?  So  magi- 
strates' courts  are  not  intended  to  be  abolished,  and  we  have  not 
reported  finally  on  the  other  section  which  relates  to  the  jurisdiction 
of  justices  of  the  peace. 

Mr.  VOLL.  Mr.  Chairman:  My  main  object  in  submitting  the 
question  for  discussion  on  this  amendment  was  to  learn  whether  the 
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jurisdiction  given  the  common  pleas  court  Avould  prevent  the  legis- 
lature from  creating  courts. 

The  CHAIKMAN.   No  ;  it  does  not. 

Mr.  CARSON.    Mr.  Chairman:  That  question  can  be  answered  in 
the  negative,  Mr.  Chairman? 
The  CHAIRMAN.    Yes,  sir. 

Mr.  PEPPER.  May  I  ask  the  chairman  of  the  committee  whether 
there  is,  in  his  judgment,  any  danger  that  the  clause  dealing  with 
the  number  of  judges  of  the  court  of  common  pleas  might  be  con- 
strued as  giving  the  legislature  the  right  to  diminish  the  number 
of  judges  even  during  the  rnmiing  of  the  judicial  terms?  The  lan- 
guage is,  "shall  consist  of  such  judge  or  judges  learned  in  the  law 
as  the  legislature  may  d(^termine  are  required  for  the  particular  dis- 
trict." Possibly  it  is  a  far-fetched  interpretation  of  tlio  section,  but 
it  occurred  to  me  as  a  possible  interpretation.  There  is  a  flexibility 
of  determination  there  exercisable  by  the  legislature. 

Mr.  CARSON.    Mr.  Chairman:  I  am  glad  to  answer  Mr.  Pepper, 

Mr.  PEPPER.  Yes.  I  did  not  Jaiow  whether  it  struck  you  as  a 
possible  interpretation  of  that  section. 

Mr.  CARSON.  Mr.  Cliairman:  I  am  glad  you  called  the  point 
up,  because  at  the  request  of  a  gentleman  who  handed  me  some  cor- 
respondence, I  am  going  to'ask  the  Commission  to  consider  an  amend- 
ment of  section  5,  on  page  4  of  this  report,  by  increasing  the  figures 
from  forty  thou.sand  to  fifty  thousand,  which  might  possibly  intensify 
the  objection  which  Mr.  Pepper  now  raises.  I  do  not  want  to  anti- 
cipate a  discussion  on  that  by  a  change  of  numbers.  May  1  do  it 
without  being  disorderly  in  the  discussion?  You  will  notice  that 
section  5,  which  is  the  next  one  to  be  considered  by  us,  states  that 
whenever  a  county  shall  contain  forty  thousand  inhabitants  it  may 
constitute  a  separate  district.  Now,  I  have  here  a  letter — I  am  not  at 
liberty  to  disclose  the  author  of  it — but  the  writer  says,  "I  have  in 
mind  one  matter  with  regard  to  the  new  state  Constitution.  Froui 
my  experience  on  the  bench,  I  am  satisfied  that  the  population  limit 
fixed  by  the  Constitution  at  whicli  a  county  may  be  made  into  a 
separate  judicial  district  is  too  low.  Counties  having  a  population  of 
40,000,  with  a  separate  judge,  that  official  has  entirely  too  little  to  do, 
and  it  imposes  expenses  upon  the  commonwealth';  for  example,  in  my 
district  of  about  40,000,  I  do  not  have  more  than  twenty-five  trial 
court  days  during  the  year,  and  the  adjoining  county  not  more  than 
forty  days.  May  1  be  permitted  to  suggest  that  the  minimum  limit 
to  population,  in  order  that  a  county  l)e  made  a  separate  judicial  dis- 
trict, be  fixed  at  50,000?"  If  that  change  is  made  it  might  lead  to 
what  Mr.  Pepper  apprehends,  a  diminution  in  number  of  judges,  and 
we  would  have  to  consider  the  eft'ect. 

Mr.  REED.  Mr.  Chairman:  I  do  not  think  that  is  Mr.  Pepper's 
idea  that  the  court  of  common  pleas  "shall  consist  of  such  judge  or 
judges  learned  in  the  law  as  the  legislature  may  determine  are  re- 
quired in  the  particular  district" — I  believe  his  idea  is — I  suppose  he 
can  speak  for  himself — is  that  the  legislature  might,  for  instance,  re- 
duce tlie  number  of  judges  in  Allegheny  county  from  whatever  it  is — 
fourteen  or  sixteen — to  nine.  ' 

Mr.  PEPPER.  Yes. 

The  CHAIRMAN.    Would  that  be  a  calamity? 
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Mr.  PEPPER.  Mr.  Chairman:  Not  in  a  law-abiding  commnnity 
like  Allegheny,  but  in  Philadelphia  we  would  contemplate  it  as  a 
calamity  on  account  of  our  litigious  disposition. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report  ?- 

It  was  adopted.  , 
ARTICLE  V,  SECTION  5. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  5  of  article  V  of  the  Constitution,  the  report  of  Committee  No. 
2  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  section  as  follows: 

Section  5.  Whenever  a  comity  shall  contain  forty  thousand  inb.abitants  it  may 
constitute  a  separate  judicial  district,  and  when  so  constituted  shall  elect  one  judge 
learned  in  the  law,  and  the  general  assembly  shall  pro\dde  for  additional  judges 
learned  in  the  law,  as  the  business  of  the  said  district  may  require.  Counties  con- 
taining a  population  less  than  is  sufficient  to  constitute  separate  districts  shall  be 
formed  into  convenient  single  districts,  or,  if  necessary,  may  be  attached  to  con- 
tiguous districts,  as  the  general  assembly  may  provide.  The  office  of  associate  judge 
not  learned  in  the  law  is  abolished  ;  but  the  several  associate  judges  in  office  when 
this  constitution  shall  be  adopted  shall  serve  for  their  unexpired  terms. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  CARSON.  Mr.  Chairman:  I  move  to  amend  by  striking  out 
the  word  "forty"  and  inserting  in  lieu  thereof  the  word  "fifty,"  in 
order  to  meet  the  views  of  the  gentleman  who  has  written  me. 

Mr.  FISHER.    Mr.  Chairman :    I  second  the  amendment. 

On  the  question, 

Will  the  Committee  agree  to  the  amendment? 
It  was  agreed  to. 
On  the  question. 

Will  the  Committee  adopt  the  report  as  amended? 
It  was  adopted. 

ARTICLE  XI,  SECTION  1. 

The  CHAIRMAN.  Tlie  next  section  in  order  for  coirsideration  is 
section  1  of  article  XI  of  the  Constitution,  the  report  of  Committee 
No.  5  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 

Section  1.  The  freemen  of  this  commonwealth  shall  be  armed,  organized  and 
disciplined  for  its  defense  when  and  in  such  manner  as  may  be  directed  by  law. 
The  general  assembly  shall  provide  for  maintaining  the  militia  bv  appropriations 
from  the  treasury  of  the  commonwealth,  and  ^ay  exempt  from  "military  service 
persons  having  conscientious  scruples  against  bearing  arms. 

On  the  question, 

Will  the  Committee  adopt  the  report  ? 
It  vvas  adopted. 

ARTICLE  III,  SECTION  IT. 

The  CHAIRMAN.    We  will  now  resume  the  consideration  of  the 
report  of  Committee  No.  1  on  section  17  of  article  III. 
The  Secretary  read  the  section  as  follows : 

Section  17.    Appropriations  for  charitable,  educational  or  benevolent  purposes  mav 
be  made  to  a  corporation  or  association  not  under  the  control  of  the  commonwealth 
but  engaged  m  work  or  service  d?emed  by  the  general  assembly  to  be  for  the  public 
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good  ;  provided,  that  such  work  or  service  conforms  to  such  standards  of  excellence 
as  may  be  prescribed  by  general  law  or  by  an  executive  agency  established  by  gen- 
eral law ;  and  provided  furtlier,  that  the  benefits  of  such  work  or  service  are  in 
no  way  dependent  upon  religious  belief  or  denominational  connection ;  and  pro- 
vided further,  that  every  such  appropriation  shall  be  made  by  a  vote  of  two-thirds 
of  the  members  elected  to  each  Ilouse.  No  such  appropriation  shall  be  made  to 
any  person  or  community ;  but  this  prohibition  shall  not  affect  appropriations  for 
pensions  or  rewards  for  military  'service  or  for  the  retirement  of  judges  or  of  em- 
ployes of  the  state,  or  a  state  institution  or  of  the  public  school  system. 

On  the  question  recurring,  '  ■ 

Will  the  Committee  adopt  the  report? 

APPROPEIATIONS   TO   CHAEITABLE  AND  EDUCATIONAL 

INSTITUTIONS. 

The  CHAIRMAN.  There  are  a  number  of  matters  suggested  as  to 
this  section,  and,  as  the  Chair  understands  the  situation,  there  are 
really  two  propositions  pending  before  the  Committee  at  this  time. 
One  of  them  is  the  amendment  suggested  by  Judge  Gordon,  and  as 
modified  by  the  amendment  suggested  by  Mr.  McCormick,  which  the 
Chair  understands  to  be  acceptable  to  Judge  Gordon.  Is  that  cor- 
rect? 

Mr.  GORDON.  I  never  saw  my  resolution  after  it  left  my  hands. 
I  do  not  remember  what  it  provided. 

The  CHAIRMAN.  I  understood,  and  the  Secretary  so  reports, 
that  Judge  Gordon  concurred  in  the  amendment  as  suggested  by  Mr. 
McCormick  as  a  substitution  for  his  own.  The  amendment  is  on 
paper,  and  I  think  on  the  desk  of  each  member  of  the  Commission. 
If  Judge  Gordon  does  not  have  a  copy  the  Secretary  will  furnish  him 
with  one. 

Mr.  GORDON.  I  think  Mr.  McCormick  offered  a  resolution,  and 
coming  at  the  same  time,  I  thought  J  would  accept  his  in  place  of 
mine.  I  have  no  tears  to  shed;  Mr.  McCormick's  substitution  will 
suit  me  ver\^  well. 

The  CHAIRMAN.  There  was  also  an  amendment  offered  by  me 
when  I  was  on  the  floor.    That  amendment  I  will  now  withdraw. 

The  Chair's  understanding  of  the  situation,  as  it  now  exists,  is  that 
the  matter  now  before  us  for  consideration  and  discussion  is  the 
amendment  suggested  by  Mr.  McCormick. 

Mr.  CARSON.  Mr.  Chairman:  That  is  the  thing  I  think  given 
on  page  4  of  this  little  leaflet. 

Mr.  McCORMICK.  Mr.  Chairman:  May  I  say  in  explanation  of 
the  statement  of  Judge  Gordon  accepting  this  amendment,  the  only 
difference  between  the  resolution  as  offered  by  Judge  Gordon  is  the 
metliod  of  distribution  of  the  funds  to  be  api^ropriated  pending  the 
time  they  cease  altogether.  Judge  Gordon's  methods  are  to  be  ad- 
vised by  the  Governor  and  my  own  goes  into  more  detail  in  that 
method  of  distribution,  and  is  a  sliding  scale  of  appropriations  until 
they  disappear  altogether.  Judge  Gordon  said  in  passing  that  he 
was  not  wedded  to  his  method  of  distribution,  and  I  want  to  say  that 
I  am  not  wedded  to  this  particular  form  of  distribution.  It  contains 
the  principle  that  I  would  like  to  see  adopted,  and  the  change  of  a 
tew  years  one  way  or  the  other  or  a  change  of  percentage  does  not 
make  any  difference,  but  it  is  the  principle  that  I  would  like  to  see 
this  Commission  agree  upon  if  it  sees  fit. 
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Mrs.  MILLER.  Mr.  Chainnan:  I,  of  course,  have  been  all  along 
in  favor  of  taking  away  the  state  appropriations  from  private  insti- 
tntions.  I  have  gone  over  some  of  the  figures  in  the  books  submitted 
by  the  Board  of  Public  Charities,  and  I  find  in  going  over  those  that 
they  appropriated  in  1917  about  fifteen  million  dollars  for  charities 
in  this  state.  That  probably  is  not  absolutely  correct,  as  it  does  not 
include  some  items,  and  it  was  difficult,  as  there  were  no  printed 
reports  of  the  bills,  and  nothing  from  the  Auditor  General's  office,  it 
was  difficult  to  arrive  at  a  conclusion.  Seven  million  seven  hundred 
thousand  to  state  and  semi-state  institutions  and  about  the  same  to 
private  charities.  All  along  my  feeling  has  been  that  we  should  be 
just  rather  than  generous,  and  it  did  not  seem  to  me  that  in  the  state 
we  were  taking  care  of  the  people  that  belonged  to  u^  Our  institu- 
tions for  the  insane  are  overcrowded ;  we  are  only  giving  custodial 
care  to  the  ones  that  require  the  most  scientific  care.  In  going  over 
the  figures  of  the.  State  Board  of  Charities,  I  made  an  impei^fect 
analysis  of  some  of  them,  because  it  seemed  to  me  there  were  some 
very  great  discrepancies  in  the  way  in  which  we  distributed  our 
charitable  funds  to  various  institutions.  I  picked  out  the  institutions 
that  were  receiving  aid  in  money  from  the  state  and  it  happened  that 
the  two  that  were  receiving  the  greatest  aid,  one  was  from  my  own 
county  and  one  from  Philadelphia  county.  The  Allegheny  General 
Hospital  receives  ninetj^-five  thousand  dollars  every  year,  and  the 
Jefferson  Hospital  receives  the  same  sum.  I  was  taking  the  items 
which  the  State  Board  of  Charities  has  given  here  in  this  report  and 
putting  them  down  because  these  hospitals  are  very  similar  in  size, 
the  Allegheny  General  having  four  hundred  and  fifty  beds  and  the 
Jefferson  Hospital  having  four  hundred  and  eight;  the  Allegheny 
General  having  two  hundred  and  eighty  occupied,  and  the  -Jefferson 
three  hundred  and  twenty-three  ;  the  Allegheny  General  taking  care  of 
tbirteen  hundred  and  sixty  free  patients,  and  the  Jefferson  three 
tliousand  one  hundred,  thirteen  hundred  patients  that  paj^  something; 
the  state  board  does  not  make  any  differentiation  between  these. 
They  only  say  that  they  pay  something.  They  may  pay  the  full  cost  or 
they  may  pay  partially;  the  Jefferson  having  three  thousand  that 
pay  something ;  and  the  way  the  state  board  computes  the  free  days, 
tlie  Allegheny  General  has  thirty-four  thousand  free  days  during  the 
year,  and  the  Jefl'erson  thirty  thousand.  Their  total  expenditures  are 
almost  the  same,  the  Allegheny  having  expenditures  of  three  hun- 
dred and  twenty-five  thousand  dollars,  and  the  Jefferson  three  hun- 
dred and  fifty-two  thousand  dollars.  Now,  the  Jefferson  is  taking 
care  of  six  thousand  patients  against  two  thousand  seven  hundred  in 
the  Allegheny  General.  -Yet  we  give  the  same  amount  to  one  as  to  the 
othei'.  You  can  follow  it  down.  There  is  an  institution  receiving 
state  aid  in  Philadelphia  that  only  gets  thirty  thousand  dollars  ap- 
propriation, and  it  is  taking  care  of  more  patients,  a  few  more,  a 
hundred  more,  than  the  Allegheny  General,  and  it  only  receives  thirty 
thousand  dollars  from  the  state.  There  seems  to  be  the  widest  pos- 
sible discrepancy  in  the  amounts  given  and  the  way  of  calculating  it, 
and  it  is  impossible  for  a  layman  to  make  the  calculations.  We  do 
not  seem  to  know  whether  the  paid  patient  is  an  expense  to  the  state, 
perhaps  just  as  much  an  expense  as  the  free  patient.  Some  of  those 
hospitals  liave  a  great  many  more  paid  patients  than  they  have  free 
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patients.  We,  of  course,  do  uot  know  how  much  those  pay,  and  no 
one  seems  able  to  devise  any  scheme  that  is  going  to  safeguard  the 
state  in  regard  to  those  hospitals.  I  would  like  to  point  out  again 
that  we  are  not  trying  anything  new.  Twenty-one  states  have  never 
given  any  appropriaions,  and  in  some  instances  from  the  records  that 
we  can  get  their  charitable  organizations  and  charitable  associations 
are  doing  even  better  work  than  we  are  doing.  I  have  learned  that 
over  in  my  own  county  one  of  the  institutions  that  takes  care  of  the 
deaf  and  dumb  children,  they  are  required  to  pay  nothing,  although 
they  are  boarded  and  their  laundrj^  is  done  and  they  are  instructed, 
and  all  they  pay  is  five  dollars  a  year,  although  their  families  shift 
that  responsibility  on  the  state.  That  is  called  a  semi-state  insti- 
tution. I  do  iiot  know  why  it  should  be  called  a  semi-state  institu- 
tion, because  I  think  it  would  come  under  the  head  of  private  char- 
ities receiving  a  subsidy  from  the  state.  But  undoubtedly  we  are  at 
present  making  no  progress  in  the  situation  if  we, go  on  in  this  way. 
We  have  made  no  survey,  we  have  one  hospital  duplicating  another. 
Two  hospitals  like  the  Allegheny  General  and  the  Jefferson,  both  in 
the  crowded  districts,  in  one  only  half  of  the  beds  during  the  year 
are  occupied,  and  in  the  other  only  two-thirds  of  them.  We  make 
no  survey  of  the  needs  of  liospitals.  We  have  no  maternity  hospitals, 
we  have  no  field  hospitals  for  taking  care  of  the  maternity  patients. 
We  seem  to  go  just  gayly  on  giving  our  money  without  any  real  dis- 
crimination. One  of  the  main  reasons  that  I  am  opposed  to  this  is 
tliat  I  do  not  see  how  we  are  going  to  fix  any  method  whereby  we  can 
safeguard  ourselves  against  this  indiscriminate  giving. 

Mr.  ENGLISH.  Mr.  Chairman:  For  my  part,  I  am  very  glad  the 
discussion  has  covered  quite  a  wide  range.  I  am  sure  that  it  is  bene- 
ficial for  all  of  us  that  the  discussion  has  covered  the  widest  possible 
range  on  subjects  so  closely  related  to  tliis  section,  and  to  have  the 
benefit  of  the  best  thought  that  the  Commission  has  to  contribute 
toward  it.  I  am  not  in  favor  of  narrowing  the  discussion  now  or  at 
any  other  time.  I  know  that  it  is  not  popular,  however,  to  suggest  to 
a  body  as  ably  constituted  as  this  one  the  limitations  that  are  im- 
posed upon  its  authority.  It  may  not  be  popular  to  suggest  to  the 
Commission  that  we  have  from  the  legislature  a  very  limited  agency 
with  a  very  well-defined  power  of  attorney  from  them.  May  I,  sir,  at 
this  time,  because  I  think  it  is  time  that  we  consider  it,  draw  your 
attention  to  what  I  conceive  to  be  the  function  of  this  Commission, 
not  only  in  regard  to  discussion  on  this  section,  but  the  function  of 
t]ie  Commission  in  regard  to  every  section  and  to  every  article  of  the 
Constitution  of  1873?  May  I  call  your  attention  to  section  2  of  the 
act  of  assembly  which  created  this  Commission?  "It  shall  be  the 
duty  of  the  Commission  on  Consitutional  Amendment  and  Eevision 
to  study  comprehensively  and  in  detail  the  provisions  of  the  present 
Constitution  in  the  light  of  modern  tJiought  and  conditions,  with  a 
special  view  to  the  necessity  or  advisability  of  changing  or  omitting 
any  such  provisions,  in  order  to  obtain  and  secure  for  the  people  of 
this  commonwealth  a  form  of  government  best  suited  to  their  needs 
and  most  conducive  to  their  welfare.  If  the  Commission  find  a  change 
in  the  Constitution  advisable,  it  shall  determine  the  best  means  of 
effecting  such  change,  whether  by  amendment  of  particular  sections 
or  articles  or  by  general  revision." 
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I  should  like  to  stress,  sir,  that  part  of  the  section  which  says  that 
we  are  to  study  the  existing  situation  in  the  light  of  modern  thought 
and  conditions.    1  do  not  agree  with  the  idea  that  we  are  merely 
a  debating  society.    1  do  not  agree  with  the  suggestion  that  we  are 
a  body  of  plenipotentiaries,  gatiiered  here  clothed  with  authority  to 
impose  a  sort  of  original  social  compact  upon  a  community  of  mil- 
lions of  people  not  already  quite  thoroughly  organized.    It  seems  to 
me,  and  1  believe  my  idea  is  borne  out  by  the  manner  in  which  the 
Commission  is  made  up,  that  we  are  intended  to  be  merely  a  cross- 
section  of  the  commonwealth  of  Pennsylvania  gathered  here  for  the 
purpose  of  determining,  if  we  can,  the  modern  thought  of  the  people 
of  Pennsylvania  in  regard  to  their  Constitution.    1  submit  that  the 
test  of  our  functions  is  just  in  that,    ft  does  not  make  any  ditference 
what  our  individual  beliefs  or  prejudices  or  notions  may  be  in  re- 
gard to  the  fundamental  laws  which  are  to  govern  the  people  of  this 
state,  unless  we  in  our  hearts  can  say  that  the  beliefs  which  we  en- 
tertain are  representative  of  the  modern  thought  of  the  people  of 
Pennsj'lvania.    1  seems  to  me  that  it  would  be  a  breach  of  the  obliga- 
tion imposed  upon  us  by  the  language  in  this  statute  if  we  were  to 
attempt  to  incorporate  pecadillos  of  our  own  into  the  draft  which  we 
will  submit  to  the  legislature  as  our  report.    It  was  the  failure  to 
keep  iu  mind  this  thought  that  led  to  the  rejection  of  the  Constitution 
so  laboriously  drafted  in  the  state  of  New  York.    It  was  the  failure 
to  keep  in  mind  this  thought  which  resulted  in  the  rejection  of  the 
Constitution  of  Massachusetts.    IS'ow,  the  people  of  Pennsylvania  are 
just    as    alive,    just    as    thoughtful    and    just    as  pronounced 
in   their   convictions   as   are   the   people   of   ^sew   York.  V\'e 
represent  in  this  body  labor;   we  are  from  the  various  coun- 
ties; we  have  both  sexes  in  this  body;  I  do  not  know  that  any- 
body cares  to  say  that  he  is  a  capitalist,  but  capital  is  represented 
in  this  body.    I  take  it  that  it  was  the  intention  of  the  appointing 
power  as  nearly  as  possible  to  find  out  through  a  thoroughly  repre- 
sentative body  just  vv^hat  is  the  modern  thought  of  Penns^dvania  in 
regard  to  the  Constitution  of  1873.    isow,  it  might  be  not  easy  to  de- 
termine the  thought  of  the  people  of  Pennsylvania  in  regard  to  a 
great  many  sections  of  the  organic  law,  but  there  is  no  section  of  it  as 
to  which  it  is  easier,  from  the  clear  record  that  has  been  placed  be- 
fore us,  to  determine  the  thought  and  the  feelings  and  the  convictions 
of  the  people  of  the  state.    Some  one  has  sent  to  every  member  of  the 
Commission  a  record  of  the  appropriations  of  the  various  legislatures 
of  Pennsylvania  back  to  the  year  1850.    In  one  of  the  pages  of  this 
report  we  have  set  forth  in  detail  for  each  year  the  appropriations 
that  have  been  made,  the  number  of  institutions  that  were  'hene- 
ficiaries  of  the  legislative  acts,  and  the  amount  contributed  to  these 
private  charities.    We  find  that  in  1874  thirteen  institutions  were 
beneficiaries  of  the  legislative  grants,  and  that  the  amount  granted 
did  not  exceed  two  hundred  and  twenty-five  thousand  dollars.  Since 
that  time,  sir,  there  were,  I  believe,  twenty-three  biennial  sessions  of 
the  legislature  of  Pennsylvania,  and  we  find  a  gradual  growth  and 
development  from  the  session  of  1873  to  the  session  of  1919,  in  which 
the  number  of  institutions  increased  from  thirteen  to  two  hundred 
and  ninety-seven  and  the  amount  granted  by  the  state  from  something 
less  than  a  quarter  of  a  million  to  soinething  like  eight  and  one-half 
millions  of  dollars.  * 
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Now,  to  my  mind  we  can  find  no  more  conclusive  evidence  of  the 
modern  thought  of  the  people  of  this  commonwealth  than  is  pre- 
sented by  this  record  of  ai)propriations.  I  apprehend  that  there 
may  have  been  times  in  the  legislative  history  of  the  commonwealth 
when  the  men  selected  to  represent  the  people  at  a  particular  session 
of  the  general  assembly  did  not  do  so,  but  I  think  ordinarily  that 
members  of  the  legislature  are  representative  of  the  thought  and 
feeling  of  the  people  who  send  them  her-e;  and  we  find  covering  a 
period  of  nearly  half  a  century  that  there  has  been  a  steady  growth 
and  development  not  only  in  the  number  of  institutions  which  are  the 
beneficiaries  of  these  state  grants,  but  also  the  amounts  that  have 
been  given  to  private  charities.  I  say,  therefore,  as  I  see  these  things, 
as  1  understand  from  my  own  humble  point  of  view,  first  the  func- 
tions of  this  Commission  and  then  the  evidence  of  the  thought  and 
feeling  of  the  people  of  the  state,  that  the  quesion  is  not  open  to 
doubt  or  controversy  in  my  mind  as  to  what  their  attitude  is  in 
regard  to  this  principle  of  appropriation  of  state  funds  to  private 
charities.  1  do  not  like  to  think  that  the  state  of  Pennsylvania  is 
handing  out  charity  to  its  citizens  and  that  the  people  in  the  com- 
monwealth should  put  themselves,  as  a  mere  matter  of  social  ob- 
ligation to  their  fellow-men,  to  the  expense  and  inconvenience  of 
founding  and  continuing  these  institutions.  I  do  not  feel  that  they 
when  they  come  to  the  state  are  suppliants  for  the  benefaction  of 
the  state;  they  have  nothing  for  which  they  need  to  be  grateful  to 
the  commonwealth.  They  are  conducting,  in  a  measure  tliey  are 
discharging,  the  obligation  which  otherwise  would  be  the  state's 
and  they  are  doing  it,  in  my  opinion,  in  a  better  and  more  effective 
way  than  the  state  through  any  instrumentality  that  it  could  work 
out  would  be  able  to  do  the  same  work.  There  may  be  criticisms 
that  are  perfectly  sound  as  to  tlie  process  by  which  these  funds 
are  paid  to  the  institutions.  There  may  be  criticisms  perfectly 
sound  as  to  the  administration  of  certain  of  these  institutions,  but 
it  seems  to  me  that  all  of  these  criticisms  are  effectually  met  and 
disposed  of  by  the  language  of  the  section  Viiiich  the  committee 
proposes  to  substitute  for  the  existing  sections  eighteen  and  nine- 
teen of  article  III.  I  have  heard  nothing  read  in  the  way  of  a 
substitute  that  betters  the  language  of  that  section,  nothing  that 
better  expresses,  in  my  opinion,  the  modern  thought  and  the  modern 
conditions  to  be  found  in  Pennsyhania. 

Now,  I  am  opposed  to  the  amendment  suggested  by  the  gentleman 
from  Dauphin  county,  b(icause  as  1  understand  it  he  intends  to  carry 
forward  into  it  that  curious  ambiguity  to  be  found  in  the  language  of 
the  existing  Constitution,  substantially  to  the  effect  that  the  state 
shall  not  appropriate  any  money  to  sectarian  or  denominational  insti- 
tutions. It  seemed  to  me  the  other  day  in  examining  the  old  sections 
in  the  light  of  these  various  substitutes  that  it  might  be  interesting  to 
find  out  for  my  own  satisfaction,  it  may  be  perfectly  clear  to  all  the 
other  members  of  the  Commission,  the  precise  meaning  of  the  word 
"sectarian"  and  the  word  "denominational."  What  is  a  sect?  What 
is  a  denomination?  How  do  you  distinguish  them?  Then,  when  you 
have  settled  these  things  in  your  own  mind,  when  does  an  institu- 
tion become  sectarian  and  when  does  it  become  denominational,  and  is 
there  any  distinction  between  them?  The  other  day  there  was  some 
discussion  on  the  floor  between  the  Attorney  General,  for  whose 
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opinion  on  any  proposition  of  law,  in  common  witti  the  rest  of  the 
Commission,  1  entertain  the  deepest  respect,  and  one  of  the  gentle- 
men from  Philadelphia,  in  regard  to  the  meaning  of  these  words. 
Some  decisions  of  the  Supreme  Court  of  the  United  States  were 
cited,  so  I  started  to  look  for  decisions.  I  ask  your  attention  to 
the  fact  that  in  the  existing  Constitution,  and  in  the  proposed 
amendment,  the  words  are  to  be  found  without  any  qualifying  words 
whatever,  "sectarian  or  denominational  institution."  I  found,  on 
looking  into  the  matter,  very  much  to  my  astonishment  that  Mr. 
Webster  tells  us  that  there  are  three  kinds  of  sects ;  first,  we  have  the 
religious  sect,  consisting  of  tlie  followers  of  any  particular  religious 
idea  or  ideal;  and  then  I  find  that  we  may  have  a  j)hilosophical 
sect,  the  followers  of  the  idea  of  a  particular  philosopher ;  and  then, 
to  my  utter  aiuazement,  it  was  possible  to  have  a  political  sect. 
T  would  like  for  a  moment,  if  the  Commission  will  indulge  me,  to 
call  the  attention  of  the  members  to  a  decision  by  the  sujireme  court 
of  one  of  our  reijutable  states  which  holds  this,  and  1  refer  now  to 
the  case  of  State  vs.  The  Board  of  Dii'ectors  of  St.  Louis  Schools,  in 
the  opinion  of  the  supreme  court  of  Missouri,  35  Southwestern  Re- 
ports. The  Constitution  of  Missouri  has  a  clause  something  like 
this. 

"The  constitution  of  Missouri  prohibits  the  general  assembly  or 
any  county,  city,  town,  township,  school  district  or  other  municipal 
corporation  from  ever  making  an  appropriation,  and  from  paying 
from  any  public  fund  whatever,  anything  in  aid  of  any  religious 
creed,  church  or  sectarian  purpose,  and  from  helping  to  support  or 
sustain  any  private  or  public  school,  academy,  seminary,  college,  uni- 
versity or  other  institution  of  learning  controlled  by  any  religious 
creed,  church  or  sectarian  denomination  whatever." 

"Within  the  spirit  of  this  provision  of  our  organic  law,  we  hold 
that  the  prohibition  of  the  constitution  is  as  imperative  against  the 
support  of  a  republican  or  a  democratic  school  out  of  public  funds 
or  taxes  exacted  from  all  citizens  of  all  party  affiliations  as  it  is 
against  the  sup-port  of  a  Catholic,  Baptist,  Presbyterian  or  Methodist 
school.  Sectarianism  includes  adherence  to  a  distinct  political  party 
as  much  as  to  a  separate  religious  sect." 

Now,  if  we  were  to  follow  some  of  the  discussion  in  this  Commis- 
sion to  its  logical  conclusion,  it  seems  to  me  that  it  would  be  neces- 
sary, so  far  as  the  institutions  which  received  state  aid  were  con- 
cerned, to  be  careful  to  see  to  it  that  those  who  are  in  control  of  the 
institution,  if  control  is  the  test,  sir,  of  sectarianism,  that  not  only 
they  do  not  belong  to -a  particular  religious  sect,  but  that  they 
be  very  careful  to  balance  the  control  in  it  evenly  between  at  least 
two  of  the  dominant  political  parties,  and  if  by  any  chance  it  should 
be  determined  that  a  majority  of  them  are  followers  of  Spinoza  or 
Schaupenhaur  or  any  of  the  other-philosophers,  I  am  afraid  that  we 
should  then  find  ourselves  in  conflict  with  this  provision  of  the  Con- 
stitution of  Pennsylvania.  It  was  interesting  to  observe  in  the  debates 
of  the  convention  of  1873  that  it  was  diflflcult  to  get  a  definition  of 
these  terms.  One  of  the  pui'poses  of  this  body  is  to  remove  from 
that  instrument  any  of  the  ambiguities  to  be  found  there.  It  seems 
to  me  that  in  view  of  the  very  dangerous  and  mischievous  lengths 
to  which  judicial  construction  of  this  language  might  take  it.  the 
certainty  that  there  is  a  possibility  that  courts  might  defeat  the 
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intention  of  the  people  and  the  thought  of  the  legislature  in  adopting 
the  Constitution,  this  ambiguity  should  be  removed.  As  I  have  said 
before,  nothing  has  been  suggested  that  exceeds  in  clearness  the  sub- 
stitute originally  reported  by  the  committee.  I  hope  the  report  of 
the  committee  will  be  adopted,  because  I  believe  it  rellects  the  modern 
thought  of  the  people  of  Pennsylvania,  and  1  think  that  we  ought  to 
emblazon  that  phrase  on  our  memories  and  to  keep  it  there  during 
all  the  deliberations  of  this  Commission.  Because,  as  I  say,  the  report 
of  the  committee  expresses  the  modern  thought  of  the  people  of 
Pennsylvania  in  regard  to  this  particular  subject,  because  it  removes 
the  ambiguous  language  to  be  found  in  the  old  Constitution,  and 
which  would  be  kept  there  by  at  least  one  of  these  proposed  substi- 
tutes offered  subsequent  to  the  report  of  the  committee,  I  trust  the 
report  of  the  committee  will  be  adopted. 

Mr.  THORPE.  Mr.  Chairman:  It  seems  to  me  that  there  is  a 
propriet}^  at  the  point  suggested  by  the  very  able  remarks  of  our 
friend  from  Erie,  to  distinguish  between  administrative  and  organic 
provisions.  Now,  Mr.  (  hairmau,  there  is  a  picture  there  on  the 
wall  that  suggests  a  great  deal.  On  the  day  that  Washington  made 
those  remarks.  Franklin  was  too  feeble  to  speak,  and  it  appeals 
that  the  Constitution  Avas  likely  to  go  by  the  board,  and  was  not  to 
be  signed.  The  old  gentleman.  Dr.  Fraiiklin,  cleverly  suggested  what 
was  done,  and  James  Wilson,  who  is  represented  at  the  table,  read 
his  speech.  Now,  the  old  Doctor  said,  if  you  will  remember,  "Any 
government  so  long  as  it  is  well  administered  will  not  be  a  tyranny." 

I  have  listened  with  great  appreciation  to  what  Mrs.  Miller  said. 
I  have  heard  lamentable  stories  froui  the  management  and  the  in- 
mates of  some  of  our  public  institutions.  We  are  confronted  by  ad- 
ministrative difficulties  quite  as  much  as  by  economic  and  funda- 
mental conditions.  What  is  the  Constitution  for?  Now,  since  the 
new  states  came  into  the  Union  beyond  Minnesota,  it  appears,  if 
you  will  recall  to  3'our-uiemory,  that  there  has  been  an  article  in- 
troduced, an  article  quite  administrative  in  character.  In  our  form 
of  government  there  are  today  three  branches,  executive,  legislative 
and  judicial;  but,  Mr.  Chairman,  is  it  not  true  that  experience  has 
proven  the  truth  of  what  Dr.  Franklin  has  said,  that  it  is  the  admin- 
istrative that  is  the  test  of  the  whole  thing?  Cannot  something  be 
done  by  this  Commission  in  line  with  the  very  able  suggestion  of 
Mr.  English  to  make  the  administration  of  the  fund  a  little  more 
beneficial  to  the  public?  As  a  citizen  of  Pennsylvania,  as  a  taxpayer 
of  Pennsylvania,  I  do  not  object  to  the  state's  helping  beneficial  in- 
stitutions. Since  we  met  I  have  conversetl  with  quite  a  number 
of  physicians  who  are  on  the  statfs  of  hospitals,  and  they  have  ex- 
pressed their  alarm  at  the  suggestions  that  the  help  from  the  state 
was  to  be  removed,  saying  that  if  help  is  not  given  charitable  in- 
stitutions must  cease.  Charitable  institutions  are  local  benefits  and 
they  are  founded  by  the  care  and  consideration  of  unselfish  people. 
I  am  not  going  to  presume  to  discu.-s  that  side  of  it ;  but  cannot 
something  be  done  in  the  organic  law  of  this  commonwealth  which 
will  secure  an  efficient  inspection  of  the  use  of  the  funds  that  will 
have  results  adequate  to  the  appropriation  made?  One  of  my  friends 
was  in  Jeft'erson.  There  were  mi;-.sing  certain  conveniences,  as  are 
missing  in  all  hospitals :  I  do  not  know  vi'hether  it  was  due  to  lack 
of  appropriation  or  whether  it  was  due  to  lack  of  administration. 
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We  thought  it  was  the  need  of  a  broom  and  a  dustcloth.  Kow,  Mr. 
Chairman,  cannot  we  do  something  as  a  Commission,  acting  up  to 
what  was  so  very  well  read  to  ns  from  the  act  creating  us,  can  we 
not  do  something  to  get  beyond  the  mere  tradition  of  economic  sep- 
aration and  equipment  and  get  something  that  will  secure  for  us 
admiuiiitrative  efficiency  of  the  seven  million  seven  hundred  thou- 
sand dollars?  A  large  sum,  but  what  is  the  difference  if  the  work 
is  done  well,  and  it  is  a  little  money  if  it  is  well  done,  and  goes  a 
long  way.  1  venture  to  suggest  to  this  Committee  that  it  take  this 
'  into  account.  T  think  we  will  all  agree  that  if  the  fund  is  well  admiu- 
istered  there  could  be  no  abuse. 

Mr.  ALTER.  Mr.  Chairman:  A  substitute  was  offered  on  last 
Wednesday,  I  think  by  Dr.  Thorpe,  which  seems  to  my  mind  to  be  a 
very  excellent  expression,  to  take  the  place  of  section  17  of  the  present 
Constitution,  leaving  the  restrictions  now  provided  under  section 
18  to  be  taken  care  of  in  such  manner  as  the  Commission  may  deter- 
mine to  be  wise.  That  section  is  very  brief,  and  to  bring  it  back 
to  the  recollection  of  the  members  I  will  read  it. 

"Appropriations  for  charitable  or  benevolent  purposes  may  be  made 
to  a  corporation  or  association  in  this  commonwealth  not  under  its 
control,  but  engaged  in  work  or  service  deemed  by  the  general  as- 
sembly to  be  for  the  public  good,  but  provided  such  work  or  service 
conforms  to  such  standards  of  efficiency  as  may  be  prescribed  by  law  ; 
but  every  such  appropriation  shall  be  made  by  a  vote  of  two-thirds  of 
the  members  elected  to  each  House,  and  the  corporation  or  associa- 
tion receiving  such  appropriation  shall  be  subject  to  inspection  by 
the  commonwealth  according  to  law  and  shall  make  reports  to  the 
general  assembly  or  to  such  person  or  persons  as  it  may  designate 
of  the  iDrecise  use  made  of  such  appropriation." 

That  section,  Mr.  Chairman,  provides  practically  the  procedure 
which  is  followed  at  this  time.  It  puts  into  the  Constitution  the 
requirement  for  certain  things  which  now  as  a  matter  of  fact  are 
done.  It  is  not  my  observation  that  these  appropriations  to  charitable 
or  benevolent  institutions  are  made  in  an  unsystematic  manner. 
We  have  first  the  careful  survey  made  by  the  State  Board  of  Charities ; 
we  have  the  standards  of  service  which  that  board  recommends 
and  insists  upon;  we  have  careful  deliberation  by  that  board  and 
recommendations  made  by  it  as  to  these  institutions,  how  much  an 
institution  should  properly  receive  from  the  state  for  a  period  of 
two  years  based  upon  the  work  the  institution  is  doing,  and  upon  the 
standards  which  the  board  has  followed.  That  recommendation  is 
made  to  the  state  legislature  and  the  appropriation  committees  of  the 
two  Houses  visit  the  institutions,  taking  the  recommendations  of  the 
State  Board  of  Charities  as  the  basis.  After  inspecting  the  insti- 
tutions and  obtaining  the  views  of  those  who  are  in  charge  of  their 
management  they  make  their  recomriiendation  of  the  amount  which 
should  be  appropriated.  Thereupon  the  legislature  makes  appropria- 
tions which  are  subject  to  the  review  of  tlie  Governor  under  his  power 
to  reduce  an^^  item  or  items  in  appropriation  bills,  and  finally  we  get 
the  appropriations  enacted  into  law.  Now,  it  was  suggested  here 
during  the  discussion  several  days  ago  that  this  money  is  going  to 
these  institutions  without  any  requirement  that  it  be  accounted  for. 
Mr.  Chairman,  such  is  very,  very  far  from  the  case.  This  is  about 
the  method :    Suppose  a  hospital  is  getting  an  appropriation  of  eight 
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thousand  dollars  to  cover  a  period  of  two  years.  The  period  of  two 
years  is  divided  into  eight  quarters.  At  the  eud  of  the  first  quarter, 
the  auditor  from  the  Auditor  General's  Department  goes  to  the  insti- 
tution and  makes  a  careful  audit  of  its  books.  He  ascertains  the  cost 
to  the  institution  of  the  service  that  has  been  rendered  during  that 
quarter.  Then  he  ascertains  how  much  the  institution  has  received 
from  paid  patients  and  through  contributions  during  that  quarter, 
and  the  balance  shows  a  deficit  which  represents  the  amount  of  free 
sei-vice  the  institution  has  rendered  during  the  quarter.  If  that 
balance  representing  the  free  service  is  one  thousand  dollars  or  more, 
then  they  get  their  one  thousand  dollars  for  that  quarter,  one-eighth 
of  their  apijropriation  for  two  years.  If  that  balance  representing 
the  amount  of  free  seiwice  during  the  quarter  is  seven  hundred  and 
fifty  or  eight  hundred  dollars  that  is  all  they  get,  and  so  on  one 
quarter  after  another  during  the  period  of  two  years. 

Mr.  CARSON.  Mr.  Chairman :  If  their  free  service  is  in  excess  of 
the  appropriation? 

Mr.  ALTER.  Mr.  Chaimian:  Tliey  get  only  the  appropriation. 
At  the  end  of  the  first  quarter  in  the  case  that  I  have  used  as  an 
illustration,  where  an  apisropriation  of  eight  -thousand  dollars  has 
been  made  for  two  years,  it  would  be  one  thousand  dollars  a  quarter. 
If  at  the  end  of  the  first  quarter  it  appears  that  the  balance  repre- 
senting the  amount  of  free  service  is  fifteen  hundred  dollars,  they 
only  get  their  one  thousand  dollars. 

Some  speak  of  these  institutions  as  state-aid  institutions.  I  call 
them  aid-to-the-state  institutions;  institutious  to  which  people  of 
benevolent  disposition  in  the  local  cojnmunities  give  their  time,  give 
their  money,  and  their  energy  and  skill  without  compensation,  to  help 
perform  a  public  function,  and  the  money  Avhich  they  give  and  the 
time  they  give  and  the  efforts  they  give  are  all  contributions,  to  the 
public,  contributions  to  the  state  in  aiding  it  to  perform  a  public 
function.  Some  of  these  institutions  are  conducted  by  religious  .or- 
ganizations, and  valuable  service  is  rendered  by  them.  The  great  ma- 
jority of  them  I  think,  are  not  religious  organizations,  but  community 
organizations.  The  great  hospitals  which  my  colleagues  are  familiar 
with,  the  Allegheny  (ieneral  Hospital,  which  has  been  mentioned  here 
this  afternoon,  the  Homeopathic  Hospital,  the  West  Penn  Hospital, 
the  South  Side  Hospital,  the  Bellevue  Hospital,  the  Sewickley  Valley 
Hospital  at  Sewickley,  the  Citizens  Hospital  at  Jfew  Kensington,  the 
Allegheny  Valley  Hospital  at  Tarentuui,  all  in  our  community,  are 
community  organizations  where  the  peoj^le  of  the  communit3%  feeling 
that  work  of  this  kind  was  necessary  to  be  done,  have  organized  for 
the  purpose  of  instituting  such  a  work  and  to  help  carry  it  along,  and 
all  the  work  that  they  do  and  all  the  money  they  give  is  clear  gain, 
as  I  look  at  it,  to  the  state.  The  money  tliat  they  give  is  set  down 
by  the  Auditor  General  as  against  the  service  they  render,  set  down 
along  Avith  the  money  paid  by  paid  patients,  before  he  makes  his  de- 
duction by  which  he  arrives  at  the  deficit.  The  secretary  of  the 
Board  of  Public  Charities  remarked  to  me  the  other  night  that  in  the 
case  of  the  West  Penn  Hospital,  in  which  former  Senator  Flinn  is 
greatly  interested,  the  canned  fruit  that  Mrs.  Flinn  sends  in 
from  the  Senator's  farm  at  Cross  Keys  is  valued  by  the  Auditor  Gen- 
eral and  is  set  down  as  a  contribution  as  against  the  appropriation 
which  comes  from  the  state;  set  down  with  the  fees  paid  by  paid 
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patients  and  other  contributions  by  individuals  against  the  cost  of 
operation  for  tlie  quarter  before  the  state  money  is  paid  over. 

JSTow,  Mr.  Chairman,  tlie  heart  of  this  section  proposed  by  the  gentle- 
man from  Dauphin  is  the  provision  proposed  by  tlie  gentleman  from 
Philadelphia,  and  so  earnestly  contended  for  by  him  the  other  day.  I 
do  not  think  it  is  helpful  for  us  to  suggest  at  this  moment  methods  of 
administration,  especially  until  we  first  determine  this  one  funda- 
mental question,  shall  this  proposal  to  discontinue  state  appropria- 
tions to  such  institutions  be  adopted?  Then  when  we  have  deter- 
mined that  question,  and _as  I  feel  confident  we  shall  do,  when  we 
have  determined  it  in  the  negative,  then  we  can  have  the  aid  of  all 
the  members  of  the  Commission  upon  the  question  of  the  most  efficient 
method  of  administration ;  but  let  nobody  imagine,  Mr.  Chairman, 
that  the  present  method  of  administration  is  careless  or  is  lacking  in 
system,  or  is  lacking  in  due  regard  for  the  interests  of  the  common- 
wealth in  making  these  payments. 

Mr.  KELLY.  Mr.  Chairman:  I  would  like  to  add  a  brief  word 
in  opposition  to  the  amendment  ottered  by  the  gentleman  from 
Dauphin.  1  presume  that  the  community  in  which  I  live  does  not 
differ  very  much  from  other  communities.  We  have  in  Lackawanna 
county,  roughly  speaking,  three  hundred  thousand  inhabitants,  and 
we  have  in  the  city  of  Scranton  about  half  of  them.  We  have  what 
is  practically  a  continuous  community  from  Forest  City,  at  the  Sus- 
quehanna county  line,  to  Duryea,  at  the  Luzerne  county  line,  a  dis- 
tance of  approximatel}^  thirty  miles,  a  rather  narrow  strip  com- 
posed originally  of  different  villages  and  mining  towns  which  by 
increase  in  population  have  grown  to  be  almost  a  continuous  com- 
munity, constituting,  however,  different  sub-divisions  of  the  county. 
The  principal  industry  in  the  county  where  I  live  is  the  mining  of 
coal.  It  is  a  rather  perilous  occupation,  and  unfortunately  acci- 
dents happen  rather  frequently.  Men  are  not  infrequently  taken 
out  of  the  mines  badly  maimed  and  injured.  They  work  in  the  mines 
in  the  dirt.  Their  clothes  are  always  black.  They  are  very  much 
exposed  to  blood  poisoning  in  case  of  injury  on  account  of  the  dirt 
in  which  they  work,  and  their  injuries  are  such  as  make  it  necessary 
for  them  to  receive  prompt  and  efficient  surgical  assistance.  In  that 
community  composed  of  three  hundred  thousand  people  we  have  just 
one  state  hospital.  If  there  were  no  other  hospitals  to  which  the 
maimed  miners  could  be  taken  except  that  state  hospital,  undoubt- 
edly a  great  number  of  lives  would  be  lost  which  are  now  saved. 
The  little  children  who  are  sometimes  run  down  by  the  trucks  and 
automobiles  on  the  main  artery  of  travel  up  and  down  the  valley 
and  are  taken  to  the  nearest  hospital  are  often  saved,  where  they 
would  not  be  saved  if  there  were  no  convenient  hospitals  to  which  they 
could  be  taken.  A  comparatively  few  years  ago  we  had  no  state  hos- 
pitals in  the  whole  county ;  but  the  hospital  in  the  city  of  Scrantou  in 
the  center  of  the  city,  which  I  think  is  now  called  the  State  Hospital  of 
the  Northern  Anthracite  Coal  Region,  within  comparatively  receni 
years  has  been  taken  over  by  the  state,  and  so  that  is  a  state  institu 
tion,  and  that  only.  Now,  we  have  a  hospital  in  Carbondale,  a  city 
sixteen  miles  north  of  Scranton,  called  Carbondale  Emergency  Hos- 
pital, a  private  charity,  what  my  friend,  Mr.  Alter,  designates  a  com- 
munity charity,  managed  by  the  charitable  people  of  the  city  of  Car- 
bondale, and  supported  very  largely  from  the  funds  which  are  volun- 
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tarily  contributed  by  the  cliaivitably  inclined  people  of  that  vicinity. 
Half  way  between  tlie  city  of  Scrantou  and  the  city  of  Carbondale  we 
have  the  Mid-Valley  Hospital  in  Blakely,  some  seven  or  eight  miles 
north  of  Scranton.  Some  fonr  miles  south  we  have  the  Taylor 
Hospital ;  and  so  from  one  end  of  the  county  to  the  other  we  have 
a  number  of  hospitals,  and  such  a  number  that  makes  it  unneces- 
sary that  any  person  injured  would  have  to  go  over,  say,  three  miles 
in  order  to  get  to  a  hospital.  1  am  very  much  oi^posed  to  any  prin- 
ciple which  will  deprive  these  hospitals  of  the  assistance  which  they 
get  from  the  state.  I  was  looking  over  the  appropriations  made  by 
the  legislature  of  1917,  and  I  found  that  the  state  hospital,  the 
only  state  hospital  in  the  county,  received  eighty-seven  thousand  five 
hundred  dollars  for  maintenance,  and  seventeen  thousa^id  five  hun- 
dred and  fifty  dollars  for  buildings  or  improvements.  Eliminating 
the  improvement  fund,  it  received  eightj'-seven  thousand  five  hun- 
dred dollars,  which  I  assume  was  for  its  maintenance  for  two  years. 
I  find  that  the  total  of  all  the  other  appropriations  to  hospitals  was 
sixty-nine  thousand  five  hundred  dollars.  Practically  twenty,  or 
rather  eighteen  thousand  dollars,  to  be  exact,  less  to  all  the  other 
hospitals  than  was  given  to  one  state  hospital.  I  have  no  statistics, 
but  I  think  I  am  safe  in  sajang  that  it  would  be  ridiculous  to  assert 
that  the  state  hospital  rendered  as  much  service  as  all  the  other 
hospitals  combined,  and  I  do  not  hesitate  to  make  the  statement 
that  that  could  not  be  so.  Now,  we  have  a  number  of  homes  there ; 
the  onlv  reason  I  took  these  figures  of  1917  was  because  I  did  not 
have  at  hand  at  the  time  I  took  them  the  appropriations  made  in 
the  legislature  of  1919,  and  in  this  report  which  I  find  upon  my  desk 
this  morning,  while  we  have  the  appropriations  to  the  private  hos- 
pitals for  1919,  we  do  not  have  given  to  us  the  amount  of  appropria- 
tions made  to  the  state  hospital,  and  for  that  reason  I  am  using 
these  figures  of  1917 ;  but  the  Associated  Charities  and  Humane  So- 
ciety got  the  munificient  sum  of  twelve  hundred  and  flft}^  dollars  ap- 
propriated to  it  for  two  years ;  the  Florence  Crittenton  Mission 
got  fifteen  hundred  dollars;  the  Home  for  the  Friendless  got  five 
thousand  dollars ;  the  House  of  the  Good  Shepherd  got  five  thousand 
dollars ;  St.  Joseph's  Home  and  Maternity  Hospital  got  seven  hun- 
dred and  fift}'  dollars;  St.  Patrick's  Orphan  Asylum  got  fifteen  hun- 
dred dollais;  or  a  total  of  twenty  thousand  dollars  for  our  homes  . 
in  the  county  of  Lackawanna. 

I  am  not  going  to  take  the  time  of  the  Commission  in  telling  the 
good  these  diifereut  institutions  have  done.  I  am  not  going  to  tell 
about  hov/,  when  Ave  were  suffering  about  a  year  ago,  or  a  little  bit 
more,  from  the  influenza  epidemic,  the  private  charities  and  homes 
took  care  of  those  who  could  not  get  into  one  of  the  state  hospitals 
or  could  not  get  into  c(ny  of  the  other  hospitals  because  they  were 
over-crowded  in  those  institutions.  They  set  up  a  temporai*y  hos- 
pital, if  you  please,  in  the  armory  in  Scranton  for  the  purpose  of 
taking  care  of  the  unfortunate  people  who  could  not  get  hospital  ac- 
commodations. Some  of  the  prominent  men  and  women  of  the  city, 
and  I  presume  that  they  were  no  dift'erent  from  the  men  and  women 
of  other  communities,  went  to  these  improvised  hospitals  and  did 
all  kinds  of  menial  work,  such  work  as  they  were  able  to  do,  in  order 
to  benefit  humanity.  Now.  we  have  a  hospital  in  Scranton  called  the 
Moses  Taylor  Hospital.    It  is  a  beautiful  hospital ;  it  takes  up  a  city 
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block  in  the  very  nicest  part  of  the  city.  It  has  buildings  equipped 
to  do  hospital  work.  It  is  a  private  charity.  It  is  supported  by 
the  interest  upon  the  endowment  fund  that  was  left  by  Moses  Tayloi-, 
'\^-hose  name  it  bears.  It  gets  no  aid  from  the  state.  I  think  it  has 
never  asked  for  any  aid  from  the  state,  but  if  it  were  to  be  incor- 
porated into  the  fundamental  law  of  this  commonwealth,  if  on 
account  of  the  decrease  of  the  purchasing  power  of  a  dollar,  or  if 
on  account  of  any  misfortune  that  may  happen  to  that  endowment 
fund  or  any  part  of  it,  if  it  was  not  able  to  function  as  a  hospital, 
ii  it  must  *  shrivel  up  and  die  as  a  hospital  because  it  would  be 
unlawful  that  some  appropriation  could  be  made  by  the  legislature 
of  this  commonwealth  to  assist  it  in  functioning,  it  would  be  luost  un- 
fortunate. The  land  is  there,  the  buildings  are  there,  the  furniture 
is  there,  the  operating  room  is  there,  and  everything  is  there  to  make 
an  up-to-date,  first-class  hospital.  I  think  any  such  policy  as  that 
does  not  even  have  the  benefit  of  being  a  logical  policy,  and  certainly 
it  there  is  any  logic  in  the  policy,  it  is  very,  very  cold  logic.  It  will 
never  appeal  to  the  people  of  my  community,  I  am  sure. 

I  cannot  throw  any  light  upon  this  subject.  I  am  sorry  that  I 
cannot  show  more  familiarity  with  the  subject.  I  am  mvvj  that  I 
cannot  say  that  I  have  more  knowledge  and  experience  along  the  line 
of  public  chai'ity  than  I  have,  but  I  would  not  want  this  question  to 
come  to  a  vote  without  at  least  expressing  my  opposition  to  the  prin- 
ciple which  is  advanced  by  the  learned  gentleman  from  Dauphin  and 
tlie  learned  gentleman  from  Philadelphia.  I  do  not  care  what  is  done 
by  way  of  regulating  these  institutions.  I  do  not  care  what  is  done 
by  way  of  throwing  safeguards  around  the  public  money,  but  as  far 
as  the  principle  is  concerned,  and  I  agree  with  my  friend,  Mr.  Alter, 
that  that  ought  to  be  first  settled,  I  would  like  to  express  by  opposi- 
tion to  the  principle  that  would  prevent  these  charities  from  receiving 
any  aid  from  the  state.  They  are  not  under  state  control,  not  under 
absolute  control  of  the  state,  say  our  friends.  Would  our  charities 
be  any  better  if  they  were  under  the  absolute  control  of  the  state? 
Vvould  the  charities  of  the  commonwealth  be  better  administered  if 
they  were  headed  by  the  salaried  officers  of  the  state,  instead  of  being- 
headed  and  managed  by  the  charitably  inclined  men  and  women  of  the 
state?  I  for  one  doubt  it.  I  think  it  would  take  the  soul  out  of 
them.  I  do  not  think  the  people  of  the  state  would  ever  adopt  a  Con- 
stitution that  had  any  such  principle  as  that  embodied  in  it.  These 
institutions  are  all  under  the  control  of  the  state.  The  s,tate  can 
exercise  such  control  as  it  sees  fit  over  them.  The  police  power  is 
vested  in  the  state.  The  state  may  say  A^  hether  they  shall  have  proper 
fire  escapes,  proper  corridors,  proper  sanitary  ari'angments.  The 
state  may  make  any  rules  that  the  legislature  in  its  wisdom  may  see 
fit  to  make,  to  make  them  better  if  they  are  not  good  enough.  If 
they  are  not  properly  managed,  if  there  are  any  reforms  to  be  inaug- 
urated, let  the  state  inaugurate  those  reforms  by  all  means.  The  dif- 
ference between  their  being  under  absolute  control  of  the  state  and 
being  under  the  control  of  an  association,  whether  it  be  religious  or 
otherwise,  that  manages  them,  the  difference  is  simply  between  some- 
body liolding  a  political  ofiice  being  at  the  head  of  these  institutions, 
and  somebody,  or  some  number  of  persons  who  have  nothing  at  ail 
al  stake  and  who  have  no  interest  except  the  interest  of  humanitv. 
I  say  this  without  any  reflection  whatever  upon  state  management, 
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and  without  any  reflection  whatever  upon  any  state  institution  which 
is  under  the  so-called  control  of  the  state. 

Mr.  STACKPOLE.  Mr.  Chairman:  I  ventured  to  suggest  the 
other  day  in  some  comment  on  this  proposition  that  we  are  alto- 
gether likely  to  hear  from  those  outside.  I  want  to  quote  just  a 
i'ew  things  from  a  very  illuminating  editorial  from  a  paper  printe<i 
at  the  home  of  Judge  Kelly,  a  newspaper  of  character  and  promi- 
nence, and  if  1  might  suggest,  it  should  be  considered  by  those  who 
are  urging  the  abandonment  of  the  present  system.  I  refer  to  the 
8cranton  Times.  I  shall  read  only  a  few  paragraphs,  because  I  do 
not  want  to  burden  you  with  it.    It  is  a  very  strong  editorial : 

"A  proposal  has  been  placed  before  the  committee  on  revision  of 
the  Constitution  which  would  cut  off  all  state  appropriations  to  insti- 
tutions not  of  a  purely  state  character.    It  ought  to  be  rejected." 

"If  the  state  of  Pennsylvania  would  immediately  establish  institu- 
tions to  supplant  the  hospitals,  the  associated  charities,  the  foundling 
homes,  the  asylums  for  the  aged,  the  orphanages,  the  local  sana- 
t(>riums  for  consumption  and  similar  institutions,  upon  the  cutting 
ofl"'  of  appropriations,  perhaps  the  disastrous  effect  would  not  be  felt, 
but  it  is  common  sense  that  the  state  will  not  do  it.  What  we  have 
we  have  provided  ourselves,  and  saved  the  state  a  lot  of  money." 

"The  splendid  institutions  of  charitable  character  elsewhere  in  the 
city" — I  refer  to  Scranton — "would  have  to  shut  their  doors.  If  the 
state  of  Pennsylvania  were  to  take  them  over  it  would  have  to  appro- 
priate a  great  deal  more  money  than  it  gives  to  them  every  two  years 
under  the  present  sj'stem  of  state  aid. 

"The  most  of  the  hospitals  and  institutions  that  minister  to  the 
people  are  not  state  created,  and  never  have  been.  They  spring  from 
the  hearts  of  individuals  or  sets  of  individuals  in  the  community  out 
of  pure  and  unselfish  motives  and  are  supported,  in  the  main,  by  pri- 
vate gifts  or  community  efforts.  The  aid  they  receive  from  the  state 
is  simply  a  lift. 

"The  question  also  arises  whether  the  state  could  run  the  institiv 
tions  more  efficientlj-.  It  is  to  be  questioned.  Take  our  own  commu- 
.  nity ;  if  these  institutions  were  not  properly  conducted  they  would  be 
investigated  and  exposed.  Furthermore,  in  the  history  of  this  state's 
institutions  when  there  have  been  scandals  or  mismanagement,  it 
has  been  almost  invariably  in  state  or  publicly  run  institutions." 

"Our  particular  community  thus  needed  every  hospital  and  other 
ir.stitution  that  exists  today.  Our  people  build  them  and  if  they 
had  waited  for  the  state,  they  would  not  have  them.  They  have, 
truly,  been  founded  in  the  spirit  of  private  desire  to  promote  the 
social  well-being  of  the  community,  but  regardless  of  what  individ- 
ual or  individuals  or  what  denominations  were- inspired  to  found 
them,  the  fact  undeniable  and  impressive  is  that  they  have  not  a 
private  character  but  are,  one  and  all,  open  to  the  public  without 
regard  to  race,  creed  or  color." 

"The  state  has  all  the  checks  necessary  to  prevent  undeserved  ap- 
propriations." 

It  goes  on,  Mr.  Chairman,  and  discusses  the  methods  that  might 
b<  adopted  in  numaging  these  institutions,  and  continues: 

"The  state  makes  no  appropriations  except  by  approval  of  the 
legislature.  The  legislature  is  influenced  by  the  State  Board  of 
Charities.    Then  there  is  the  Governor,  he  wields  the  final  authority, 
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and  in  the  exercise  of  that  authority  ho  can  reduce  or  eliminate  ap- 
propriations that  are  greater  than  wisdom  dictates  or  unjustifiable. 
Actually,  there  are  few  institutions  that  get  anj^where  near  what 
they  ask  for  or  need  and  more  often  do  they  suffer  actual  deprivation 
and  the  scope  of  their  usefulness  is  limited  as  a  result,  and  that  is  not 
good  for  the  communit3^" 
It  concludes: 

"The  state  will  find  that  it  will  cost  it  more  to  provide  substitutes 
for  the  institutions  that  would  be  compelled  to  abandon  their  work. 

'■The  state  will  find  that  it  will  cost  greater  efficiency." 

"The  change  is  not  necessary  and  that,  if  there  were  not  other 
reasons,  should  prompt  the  committee  on  revision  of  the  Constitu- 
tion to  reject  the  proposition." 

Mr.  REED.  Mr.  Chairman:  I  do  not  want  to  take  uj)  time  in  dis- 
cussing the  merits  of  this  pi'oposition,  because  I  took  my  share  of 
time  last  week.  But  I  have  made  sowie  figures  which  I  Avould  like 
to  read  as  explanatory  of  what  Mr.  Alter  and  Mr.  Stackpole  have 
said.  The  total  value  of  the  properties  of  the  hospitals  in  the  state 
receiving  appropriations  is  forty-six  million  six  hundred  thousand 
dollars.  I  am  reading  round  figures.  The  total  value  of  the  homes 
receiving  charitable  appropriations  is  eighteen  million  seven  hun- 
dred and  seventy-seven  thousand  dollars.  The  total  appropriations 
for  the  year  ending  June  1,  1918,  for  all  purposes  were  forty-one 
million  nine  hundred  thousand  dollars.  Of  this  two  million  seven 
hundred  and  two  thousand  dollars  was  for  charitable  hospitals,  or 
about  six  and  four-huiidredths  per  cent  of  the  whole,  and  three  hun- 
dred and  ninety-eight  thousand  five  hundred  dollars  was  for  homes 
or  similar  charities,  or  nine-tenths  per  cent  of  the  whole,  and  the 
same,  practically  the  same,  results  for  the  year  ending  June  '1 , 
1919.  Of  the  appropriations  for  1918  hospitals  received  from  the 
state  two  million  five  hundi'ed  and  ninety  thousand  dollars,  and 
from  other  sources,  seven  million  one  hundred  and  sixtj'-eight  thou- 
sand dollars,  so  that  the  state  contribution  was  twenty-six  and  seven- 
tenths  per  cent  of  the  total  income  of  the  hospital.  In  that  same  year 
the  homes  received  from  the  state  four  hundred  and  eighteen  thou- 
sand dollars,  and  expended  four  million  and  forty-nine  thousand 
dollars,  so  that  the  state  contribution  was  hwt  ten  per  cent  of  the 
total  maintenance.  The  total  appropriation  for  the  year  ending  June 
1,  1920,  which  I  have  obtained  from  the  advance  sheets  of  the 
Auditor  General's  Department,  was  fifty- three  million  ninety  two 
thousand  dollars,  of  which  three  million  two  hundred  and  twenty- 
eight  thousand  dollars,  or  about  six  per  cent,  was  for  charitable  hos- 
pitals, and  five  hundred  and  seventy-six  thousand  one  hundred  and 
fort3^-f.our  dollars,  or  a  fraction  over  one  per  cent,  was  for  homes  and 
similar  charities.  The  total  appi'opriations  for  the  year  ending  June 
1.  1921,  were  fifty  million  seven  hundred  and  sixty  thousand  dollars, 
of  which  three  million  two  hundred  and  twenty-eight  thousand  dol- 
lars, or  about  six  per  cent,  was  for  hospitals,  charitable  hospitals,  and 
five  hundred  and  eleven  thousand  dollars,  or  a  fraction  over  one  per 
cent,  was  for  homes  and  similar  charities.  I  think  that  confirms  what 
Mr.  Alter  said  and  what  Mr.  Stackpole  read,  and,  as  was  said  last 
week,  that  the  people  of  the  state  are  contributing  the  larger  amount 
not  only  of  the  work,  but  of  their  substance,  their  money,  and  thi.t 
is  an  aid  to  the  state  and  not  state  aid  to  charities. 
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Mr.  McCORMICK.  Mr.  Chairman:  May  I  ask  what  proportion 
of  that  money  was  received  fz*om  paid  patients,  and  what  proportidn 
from  charitable  contributions? 

Mr.  REED.  Mr.  Chairman:  I  do  not  know  with  reference  to 
that,  I  did  not  work  it  out.  Of  course,  I  can  but  it  would  take  a 
good  deal  of  work  to  work  that  out,  but  I  presume  roughly  speaking 
about  one-third. 

Mr.  GORDON.  Mr.  Chairman :  It  was  four  million  eight  hundred 
and  ninety-four  thousand  dollars  from  paid  patients. 

Mr.  FISHER.  Mr.  Chairman:  I  think  I  can  answer  the  question 
from  a  memorandum  I  have  here ;  for  the  year  closing  May  31,  1919, 
^^■hich  is  the  fiscal  year  of  the  Board  of  Charities,  the  total  income 
from  all  sources  for  that  year  to  state-aid  hospitals  was  nine  million 
three  hundred  and  thirty-two  thousand  seven  hundred  and  fifty- 
seven  dollars  and  four  cents.  Of  this  amount  the  state  contributed 
two  million  five  hundred  and  ninety-four  thousand  six  hundred  and 
twenty-two  dollars  and  ninety-niiie  cents,  or  twenty-seven  per  cent ; 
very  close  to  the  calculations  made  by  Judge  Reed. 

While  I  am  on  my  feet  may  I  be  permitted  to  make  a  survey  of 
the  premises  so  that  we  may  have  all  the  facts  before  us?  We  have 
heard  about  the  amount  of  money  raised,  expended,  and  where  it  has 
gone.  But  who  are  the  beneficiaries?  How  much  work  is  being  done 
in  return  for  all  this  money?  And  after  all,  that  is  the  final  test  of 
whether  the  money  ought  to  be  expended  or  not.  Is  it  returning 
value  received?  I  turn  to  the  information  that  has  been  furnished 
by  the  State  Board  of  Charities.  From  their  report  of  1918,  I  think 
it  is,  I  find  that  those  who  have  received  benefits  in  homes  for  chil- 
dren and  aged  persons  are  eighteen  thousand  seven  hundred  and 
eighty  people  in  the  state.  In  various  private  hospitals  there  have 
been  treated  charitable  patients  to  the  number  of  eleven  thousand  four 
hundred  and  twenty-two.  In  institutions  for  weak-minded,  that 
would  come  under,  I  think,  state-owned  institutions,  so  we  will  elimi- 
nate that.  In  institutions  for  the  deaf  and  dumb,  nine  hundred  sixty- 
seven.  Institutions  for  the  blind,  three  hundred  thirt.y-two.  I  will 
go  back  to  institutions  for  the  weak-minded  because  that  includes 
those  treated  and  paid  for  in  both  state-owned  institutions  and  in 
those  privately  owned  and  managed.  The  inmates  number  four  thou- 
sand and  fifteen.  Now  those  are  the  people  who  are  the  beneficiaries. 
They  are  our  wards.  They  are  dependent  upon  the  public.  Those  are 
all  purely  charitable  patients.  The  v/ay  this  matter  is  worked  out  is 
on  the  per  diem  basis,  and  taking  all  the  information  and  data  ob- 
tainable from  the  State  Boai'd  of  Charities,  the  number  of  free  hos- 
pital days  for  charity  patients  for  the  year  1918  is  one  million  four 
hundred  and  ninety-seven  thousand  five  hundred  ninety-five ;  in  other 
words,  approximately  one  million  and  a  half  hospital  days,  or  one 
person  out  of  every  six  in  the  state  has  been  the  beneficiary  to  an  ex- 
tent of  one  day  in  the  hospital  under  free  treatment.  It  is  a  work 
of  great  magnitude  and  we  must  think  before  we  do  anything  that 
v.ill  strike  down  this  benign  work. 

Mr.  GORDON.  Mr.  Chairman  :  I  would  like  to  answer  some  of 
the  arguments  that  were  made  last  week  and  were  made  today  in 
opposition  to  tlie  resolution  of  the  gentleman  from  Dauphin.  I  am 
glad  to  have  had  here  the  assistance  of  the  Commissioner  from  Alle- 
gheny, Mrs.  Miller.    I  am  glad  to  have  had  it  for  two  reasons ;  first. 
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because  of  the  practical  contribution  she  has  made  to  the  facts  aud 
figures,  and  then  1  am  glad  to  have  it  because  no  one  will  dare  to  im- 
pugn lier  disinterested  philanthropy  and  charity,  or  intimate  that 
her  opposition  to  the  present  method  of  the  state  government  arises 
fiom  a  hard  heart  or  want  of  hiiman  sympathy. 

I  was  astonished  the  other  day  to  have  an  opponent  like  Judge  Reed 
resort  to  the  argument  he  did.  Of  course,  in  these  days  of  figures 
of  speech  from  the  late  war  words  of  military  terminology  are  to 
be  expected.  But  when  a  great  question  of  public  policy  is  under  de- 
bate, one  would  not  expect  a  gentleman  of  the  learning  and  ability  of 
Judge  Reed  to  talk  in  King  Cambyses'  vein,  and  use  words  of  oppro- 
brium," and  think  they  would  pass  as  arguments.  He  said  with  more 
vigor  and  earnestness  than  he  has  yet  used,  responding  largely  to  what 
1  said,  that  he  did  not  want  the  charities  of  this  state  Prussianized, 
and  when  he  said  that  I  really  think  he  supposed  he  had  made  an 
argument.  The  gentleman  from  Indiana  also  made  an  otherwise  ex- 
cellent argument  from  his  standpoint  Avhen  he  took  the  position  and 
summai'ized  his  opposition  to  the  policy  involved  in  the  resolution  of 
the  gentleman  from  Dauphin  by  sajdng,  "Will  you  strike  down  these 
charities ;  will  you  turn  over  these  institutions  to  become  a  political 
machine  and  take  them  out  of  the  hands  of  the  good-hearted  peo|)le 
who  now  run  them?"  Well,  now,  1  would  like  to  call  the  attention 
of  both  of  those  gentlemen  and  of  this  Commission  to  the  fact  that  the 
public  education  of  the  children  of  this  commonwealth,  the  public 
school  system,  is  under  the  absolute  dominion  and  control  of  the 
commonwealth.  Is  it  Prussianized  by  that?  Is  it  a  political  ma- 
chine on  account  of  that?  Is  it  not  our  pride?  There  Avas  an 
allusion  made  by  the  gentleman  from  Allegheny-,  Dr.  Thorpe, 
to  the  effect  that  Thaddeus  Stevens,  of  the  adjoining  county  of  Lan- 
caster, was  the  father  of  the  common  school  system  of  Pennsylvania. 
He  was  something  of  a  statesman  and  a  good  deal  of  a  politician,  but 
the  public  school  system  of  Pennsylvania  is  in  control  of  the  com- 
monwealth and  her  agents,  and  it  is  vaster  by  far  in  extent,  in  im- 
portance, in  money  involved,  than  the  charities  of  the  commonwealth, 
either  under  state  control  or  those  not.  Over  eveiw  schoolhouse 
there  floats  the  national  flag  by  virtue  of  an  act  of  the  legislature. 
It  is  there  as  a  symbol;  it  is  there  as  a  symbol  that  every  child  may 
know  that  that  institution  is  an  institution  of  the  state.  It  is  a  fort- 
ress at  once  and  a  temple;  it  is  a  fortress  because  it  is  erected  against 
tiiat  ignorance  which  is  the  death  of  free  institutions;  it  is  a  temple 
because  it  teaches  an  adoration  for  the  fundamental  principles  of  our 
government.    At  least  it  ought  to  do  that. 

Mr.  ALTER.  Mr.  Cha  irman :  May  I  remind  the  gentleman  fi'om 
I'hiladelphia  that  the  ^public  schools  are  community  institutions, 
built  and  largely  maintained  by  the  people  of  tlie  community  out  of 
their  own  means  with  aid  from  state  appropriations. 

Mr.  GORDON.  Mr.  Chairman:  They  are  absolutely  controlled  by 
jmblic  servants,  elected  and  appointed  according  to  law,  and  not  one 
dollar  of  school-tax  money  goes  through  the  hands  of  any  private 
citizens  for  distribution,  not  one  dollar.  The  Constitution  forbids  it. 
Is'ow,  if  that  emblem  is  good  there,  let  me  ask  why  it  could  not  float 
just  as  becomingly  and  appropriately  over  state-controlled  charities. 
Mr.  Chairman,  there  is  a  principle  of  law  which  we  all  have  heard 
often,  and  those  who  have  been  on  the  bench  I  have  no  doubt  have 
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often  quoted  it,  and  that  is  that  "Hard  cases  make  bad  law."  It  is 
difdcult  to  discuss  this  question  calmly  in  an  atmosphere  which 
smells  of  chlorine  and  disinfectants.  It  is  very  difficult  to  discuss  it 
with  the  cot  of  the  sickly  patient  before  us,  with  the  sufferers  from 
pain  around,  and  with  a  voice  pleading  for  charity.  It  cannot  be  dis- 
cussed in  that  atmosphere.  It  must  be  discussed  in  a  different  one.  It 
is  a  question  of  policy  and  not  a  question  of  j}hilanthropy.  It  is  a  ques- 
tion of  whether  the  state  is  pursuing  a  course  in  accordance  with 
the  fundamental  principie  of  sound  state  government  or  whether  it 
is  pursuing  a  course  which  is  likely  to  lead  ultimately  to  financial 
disaster.  That  is  the  qu.estion.  There  was  a  stage  in  this  debate  last 
week,  when  you.  Mr.  Chairman,  in  answering  the  gentleman  from 
Daiiphin,  who  said  the  argument  against  the  use  of  the  public's 
money  for  private  charities  was  in  contravention  of  the  principles 
of  law,  you  said  to  him,  "There  is  no  law  against  the  Constitution ; 
the  people  can  pass  wliat  Constitution  they  please,  and  if  they  chose 
to  give  these  moneys  to  pi'ivately  controlled  charity,  they  are  not  con- 
travening any  law."  ^  Well  now,  that  was  not  a  candid  and  I  do  not 
think  a  sound  legal  answer  to  the  gentleman  from  Dauphin.  There 
are  certain  fundamental  principles  even  governing  the  formation  of 
constitutions.  There  is  one  written  in  the  organic  law  of  the  United 
States,  and  that  is  that  every  constiution  must  conform  to  a  demo- 
cratic scheme,  a  representative  democratic  scheme  of  government, 
and  anything  which  would  be  adopted  by  a  state  which  contravenes 
that  would  be  invalid,  invalid  because  it  would  be  in  contravention 
of  the  Federal  Constitution. 

Then  again,  this  Constiution,  and  it  is  like  every  other  constitution, 
has  in  it  a  Bill  of  Rights.  There  are  certain  fundamental  principles 
stated  in  the  Bill  of  Eights ;  most  of  them  excepted  and  exempted 
out  of  the  scheme  of  government  which  lies  at  the  foundation  of  the 
state,  and  these  cannot  be  disregarded.  One  of  these  is  this,  that  the 
public  money  shall  be  used  only  for  public  advantage  and  that  money 
which  is  derived  from  taxation  shall  be  expended  only  by  the  ser- 
vants of  the  people  and  shall  not  be  farmed  out  for  private  expendi- 
tures. It  is  not  stated  in  those  words,  but  it  is  the  dedication  of 
certain  principles  in  the-Bill  of  Rights  of  the  Constitution.  What  we 
are  discussing  here,  therefore,  is  just  a  question  of  policy,  not  a  ques- 
tion of  whether  one  man's  heart  is  bigger  and  takes  in  more  of  his 
fellow-creatures  in  their  sufiering ;  it  is  not  a  question  of  coal  regions 
and  emergency  hospitals,  where  it  renders  great  aid,  or  whether  it  is 
on  the  banks  of  Erie,  and  is  very  beneficial  to  the  people  there ;  that 
is  not  the  question.  The  question  is  whether  eight  millions  of  dol- 
lars appropriated  by  the  legislature  sliall  be  spent  by  the  state  itself 
through  its  officers,  or  whether  those  moneys  shall  be  spent  by  private 
citizens  commingling  in  a  private  fund  where  that  money  loses  its 
identity  and  is  spent  by  private  citizens. 

Nowl^  Mr.  Chairman,  this  leads  me  to  make  a  few  general  observa- 
tions on  this  whole  subject  of  charities.  The  gentleman  from  Erie 
says  that  it  is  the  light  of  modern  thought  and  modern  view  which 
should  govern  us  in  what  we  sliould  say  as  to  amending  this  Consti- 
tution. I  agree  with  that.  What  is  the  modern  view  ?  What  is  the 
modern  view  as  to  hospitals  and  hospital  treatment?  Why,  Mr. 
Chairman,  when  this  Constitution  was  adopted,  away  back  in  1874, 
when  the  gentleman  from  Erie  said  there  were  about  two  hundred 
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thousand  dollars  appropriated  in  that  year-  for  private  charities,  hos- 
pitals were  few ;  he  gives  us  the  number  of  them.  There  were  not  a 
score  in  all  Pennsylvania.  Now  they  are  all  over  the  state,  and  now 
they  are  not  merely  public  charities,  they  are  the  agencies  of  the 
state  through  private  and  public  means  for  curing  mankind  of  hi;- 
ills  and  for  preserving  and  protecting  his  life.  Why,  it  has  become 
almost  as  fashionable  now  to  go  to  a  hospital  and  have  a  surgical 
operation  performed  as  it  is  to  go  down  to  the  seashore  in  summer. 
Lord  Lister  with  his  antiseptic  surgery  and  all  the  various  appliances 
of  modern  science  have  made  the  hospital  a  place  that  is  looked  upon 
now  with  favor.  It  is  a  haven  in  sickness  and  distress,  not  only  for 
the  lowly  but  for  the  rich.  No  man  who  has  a  serious  malady  and 
requires  surgical  treatment  Y\'Ould  think  of  staying  in  the  confines  of 
his  home,  especially  if  his  malady  was  an  infectious  one.  He  would 
go  to  a  hospital  because  he  knows  that  he  would  get  the  best  treat- 
ment there  and  would  be  most  likely  to  recover  there,  and  would  be  of 
less  danger  to  anybody  else  there.  Therefore,  the  hospitals  have 
come  to  mean  something  entirely  different  than  what  they  meant  when 
this  Constitution  was  adopted.  There  are  hospitals  conducted  by 
surgeons,  doctors,  well-meaning  people,  the  provision  of  places  for 
those  who  have  the  money  to  pay  for  the  beds,  and  the  rooms  and  the 
nurses,  and  the  medicine  and  the  food.  They  will  be  found  under  the 
figures  presented  by  the  Board  of  Charities  here,  not  as  great  char- 
ities, but  as  great  modern  agencies  for  the  care  of  the  sick,  for 
modern  surgery,  for  modern  therapeutics,  for  modern  rest,  for  modern 
science  in  the  treatment  of  human  diseases. 

Mr.  McCormick  asked  Judge  Reed  a  very  pertinent  question  in 
reading  the  figures  supplied  to  him  by  the  department.  The  gentle- 
nmn  from  Dauphin  said  to  the  gentleman  from  Allegheny,  "How 
much  of  that  income  is  from  paid  patients?"  Judge  Reed  said  he 
could  not  tell  him,  it  would  take  a  long  time,  it  would  take  a  con- 
siderable time  to  find  out.  Now,  it  is  written  here  at  large  and  is 
ea.sy  to  be  found  out.  Let  me  read  it  to  you.  I  have  taken  only 
the  sums  named  on  page  nineteen  of  this  report.  Let  me  give  you 
the  figures  that  will  bring  these  hospitals  into  view,  clear  view,  as 
to  what  they  are,  as  the  report  of  the  public  charities  will  disclose. 
On  that  page  you  will  find  the  source  of  these  institutions,  over 
two  hundred  in  number,  and  you  will  find  that  the  state  gave  two 
million  five  hundred  and  ninety-four  thousand  dollars  in  round  num- 
bers. Their  paid  patients  gave  to  those  hospitals  four  million  eight 
hundred  and  ninety-four  thousand  dollars.  Those  institutions  re- 
received  from  dividends  and  coupons,  dividends  and  interest,  which 
1  suppose  is  from  their  endowments,  six  hundred  and  fifteen  thousand 
dollars.  They  received  from  all  other  sources  eight  hundred  and  nine 
thousand  dollars.  Altogether  their  income  was  about  nine  million 
dollars.  How  much  of  that  did  these  private  charitable  institutions 
get  from  charitable  persons,  outside  of  the  state,  and  how  much  of 
that  nine  million  dollars  came  from  the  big-hearted  people  who 
give  that  the  poor  may  not  be  neglected?  Of  that  total  sum  of  over 
nine  millions  of  dollars  only  one  million  four  hundred  dollars  came 
from  dividends,  interest  and  all  other  sources.  The  state  gave  twice 
as  much;  the  paid  patients  gave  almost  four  times  as  much.  The 
sums  which  came  to  these  hospitals  from  the  contributions  of  the 
benevolent,  charitable  and  philanthropic  would  not  amount  to  twenty 
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cents  a  patient  for  all  the  people  oi'  this  commonwealth.  It  would 
not  amount  to  fifty  cents  a  person  for  all  the  adult  persons  in  this 
commonwealth.  We  are  told  that  we  are  striking  down  the  charities 
that  are  engaging  themselves  in  vast. benefactions,  and  that  we  are 
piecing  out  the  philantliropic  mantle  by  putting  some  bordering  on  it. 
P.ut  that  is  not  the  fact.  These  figures  show  that  these  institutions 
exist  and  do  their  work,  private  and  public,  mainly,  practically  al- 
together 'by  what  the  state  gives  them,  and  by  what  the}'  get  from 
private  patients  who  go  there  as  the  patients  of  doctors  and  patients 
willing  to  pay,  and  patients  who  can  pay  for  the  hygienic  and  scien- 
tific surroundings  of  a  great  modern  hospital.  And  what  are  these 
great  modern  hospitals  for?  Gd~into  the  German,  now  the  Lankenau 
Hospital  of  Philadelphia;  go  into  the  Jefferson  Hospital,  the  Uni- 
versity of  Pennsylvania ;  go  west  and  go  into  any  of  those  great  hos- 
pitals, and  what  do  you  see?  Go  open-eyed  and  honestly  through 
those  hospitals,  and  what  will  you  see?  You  will  see  hospitals  which 
for  the  greater  part  are  not  open  to  public  charity  patients.  You 
will  see  hospitals  that  are  having  certain  hours  and  certain  days 
v/hen  the  poor  and  the  halt  and  the  maimed  can  go  there  for  charitj^ ; 
yon  will  see  hospitals  furnished  in  the  very  best  way,  with  the  very 
best  type  of  modern  scientific  equipment,  and  you  will  see  there 
private  rooms,  with  private  patients  lying  there,  with  well-attired 
and  comely  nurses  in  attendance,  and  you  will  see  everything  that 
will  make  the  sick-bed  less  horrible,  and  can  lighten  the  burden  of 
pain.  But  the  main  part  of  that  is  paid  for  by  the  patient  and  is  not 
I>ublic  charity.  The  main  part  of  that  is  what  that  institution  stands 
for,  what  it  was  organized  for.  The  busy  physicians  Avho  run  in  and 
out  of  that  institution,  v/ho  take  all  their  patients  there,  are  what 
constitute  the  real  personality  of  that  institution.  And  so  I  could 
name,  and  so  could  my  colleagues  from  Philadelphia,  we  could  name 
hospitnls  which  are  the  favorite  ones  of  the  great  surgeons  of  Phila- 
delphia. We  could  name  them  as  the  place  where  these  doctors  take 
their  patients  to  be  operated  upon  and  where  they  have  private  rooms 
and  pay  their  board ;  that  is  the  principal  service,  the  principal  duty, 
the  principal  work  of  all  tliose  hospitals  throughout  the  state.  I 
therefore  object  and  criticise  the  status  they  are  put  on  in  the  first 
instance  when  they  are  said  to  have  been  created  or  existing  for  pub- 
lic charity.  Primarily  they  are  not.  Primarily  they  are  for  the  pur- 
poses I  have  stated.  Now  beyond  that,  since  it  has  come  to  the  point 
where  the  gentleman  from  Philadelphia  says  eight  million  dollars  are 
appropriated  by  one  legislature  to  these  hospitals,  I  object  to  the 
commingling  of  that  public  charity  and  that  private  service.  I  ob- 
ject to  an  institution  receiving  pu!)lic  money  that  puts  up  the  bars 
the  greater  number  of  days  in  the  week  to  the  poor  patient,  and  are 
constantly  down  for  that  patient  who  is  willing  to  pay  and  can  af- 
ford to  pay  for  the  very  beneficent  and  excellent  service  which  those 
hospitals  render.  I  object  to  tlie  humiliation  upon  the  citizen,  poor 
though  he  may  be,  who  is  obliged  to  go  there  and  be  distinguished  and 
Iiumilated  by  being  a  pauper  even  in  the  bed  of  a  hospital.  Eight 
millions  of  dollars  appropriated  for  charity !  That  is  big  enough, 
big  enough  for  the  state  to  take  cognizance  of  and  appoint  its  of- 
ficers to  manage. 

We  are  told  here  how  much  it  would  cost  to  take  these  institutions 
over.    You  could  not  take  them  over.    You  could  not  buy  those  in- 
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stitutions  from  those  who  maintain  them  or  the  greater  jjart  of  them 
new.  The  profession  wants  them,  scientific  people  want  them,  those 
interested  in  those  subjects  want  them ;  and  let  me  repeat,  these  hos- 
pitals are  just  as  much  an  addendum  to  the  life  of  the  scientific,  to 
the  life  of  the  rich,  as  they  are  to  the  relief  of  the  poor.  I  do  not 
know,  but  I  venture  to  say  there  are  gentlemen  of  this  Commission 
who  have  some  kin,  near  or  at  a  distance,  being  treated  in  hospitals 
of  this  character,  and  are  being  treated  there  as  paid  patients  be- 
cause they  are  often  the  safest  and  best  places  they  can  go.  They  are 
always  crowded.  Now,  Mr.  Chairman,  these  institutions  also  have 
their  rules  of  excliision.  There  are  certain  diseases  they  will  not 
take.  There  are  certain  forms  of  injury  they  will  not  take.  Why 
is  that?  They  will  not  take  patients  suffering  from  infection.  They 
will  not  take  those  patients  because  their  paid  patients  would  be 
subjected  to  possible  contagion.  Their  greatest  benefit  is  in  accident 
cases.  Those  they  take  in  the  main,  just  because  a  few  policemen  in  a 
patrol  wagon  come  with  a  clanging  bell  up  to  their  doors,  bringing  in 
the  man  who  is  struck  down  in  the  stieets  by  the  trolley  car  or  in- 
jured elsewhere.  Those  are  the  main  cases  they  take.  Those  consti- 
tute the  main  character  of  the  patients  that  are  treated  in  those  in- 
stitutions now  under  consideration  in  return  for  the  public  money. 
Where  are  the  other  patients?  Where  are  those  suffering  from 
nameless  and  shameful  diseases?  Where  ai"e  the  permanent  in- 
valids and  incurables  which  those  institutions  reject?  Where  are 
they  taken?  They  are  taken  to  the  poorhouses  maintained  by  the 
counties  and  by  the  communities.  Let  me  say  that  in  the  city  of 
Philadelphia,  the  best  hospital  in  that  city  is  the  pne  attached  to  the 
Philadelphia  Almshouse ;  the  best  of  them  ,in  all  respects  in  the 
amplitude  of  its  equipment,  the  high  character  of  its  surgeons,  phy- 
sicians and  nurses  in  attendance,  and  ability  of  the  treatment.  And 
personally,  if  God  should  smite  me  with  disease  I  v/ould  go  to  the 
hospital  connected  with  the  Philadelphia  Almshouse  today,  and  not  to 
another.  I  repeat,  therefore,  that  these  institutions  are  engaged  prob- 
ably in  other  work,  in  other  work  than  charity,  and  we  are  not  help- 
ing it.  This  charitj^  helps  them  out.  The  money  we  give  them  and 
the  funds  we  send  them  there  are  simply  so  many  contributions  to 
that  institution  which  enables  its  staff'  surgeons  and  physicians  and 
nurses  to  get  a  certain  amount  of  practice.  It  helps  them  out.  They 
would  not  want  to  see  a  diminution  in  the  activity  of  the  hospitals, 
of  those  great  institutions  there.  It  was  pointed  out  that  at  the  be- 
ginning of  this  Constitution  there  were  less  than  a  score  of  such  in- 
stitutions, and  about  two  hundred  thousand  dollars  of  public  money 
paid  to  the  institutions.   Very  well,  let  us  see. 

Think  of  it!  What  did  Ave  do  before  that?  What  did  we  do  before 
that  for  charity?  Well,  we  got  along  1  fancy  fairly  well,  but 
anyhow  these  things  liave  grown  up  under  the  nurture  of  these  ap- 
propriations. These  institutions  cr}^  and  crj  for  help.  They  grow 
in  numbers  and  constantlj'  want  to  extend  their  resources  and 
to  get  money  from  the  state  for  that  purpose.  The  chain  is  as 
strong  as  its  weakest  link.  I  want  to  call  your  attention,  and 
only  because  it  is  a  type,  it  is  typical  of  what  can  grow  up  under 
this  system  which  has  grown  into  a  great  abuse,  those  who  are 
interested,  please  look  on  page  13  of  this  cumbersome  book,  and 
look  at  the  institution  the  one  next  to  the  last,  it  is  called  the 
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Markleton  General  Hospital  of  Mavkleton,  Somerset  county.  It 
received  from  the  state  eight  thousand  three  hundred  thirty-three 
dollars  and  seventy-one  cents.  It  received  from  private  patients  two 
thousand  fifty-nine  dollars  and  fifty  cents.  And  that  is  the  total 
income ;  not  one  dollar  of  charity  from  any  other  source.  No  benevo- 
lent people  established  that  institution,  no  man  ever  gave  a  dollar  to 
anybody  there  for  charity,  but  the  state  gave  it  eight  thousand  three 
hundred  thirty-three  dollars.  Why?  What  was  the  persuasive 
eloquence  of  that  institution  that  got  that  money  from  the  state, 
although  no  citizezn  in  all  the  commonwealth  would  give  it  a  penny? 
We  may  moralize  on  that,  and  have  our  private  convictions.  And 
that  is  only  one  ;  there  are  others  in  that  list  to  which  institutions  not 
one  penny  of  philanthropy  has  come  from  any  other  source  but  the 
state.  If  you  choose  to  look  at  the  expense  column  you  wyi  see  the 
large  amount  paid  for  salaries  and  wages.  I  do  not  know  what  that 
"gross"  means,  and  I  probably  ought  not  to  criticise  that  item  because 
I  have  not  the  minute  knowledge  to  enable  me  to  do  it,  but  I  find  an 
enormous  sum  spent  for  salaries  and  wages,  not  the  other  items  of 
maintenance,  but  salaries  and  wages.  This  is  why  I  mention  this. 
There  has  been  furnished  here  somewhere  a  calculation  showing  what 
it  cost  per  week  per  patient  of  the  charity  patients  of  those  who  come 
to  those  institutions  who  were  treated  witliout  charge.  It  runs  all 
the  way,  if  I  am  incorrect  I  hope  some  one  will  correct  me,  it  runs 
all  the  way  from  five  dollars  to  two  dollars  and  sixty-one  cents  per 
day.  In  some  cases  it  was  higher,  in  some  cases  it  was  lower;  I  think 
it  got  down  to  two  dollars  and  sixty-one  cents  per  day  for  institu- 
tions not  under  state  control.  If  you  will  look  at  those  under  state 
control  you  will  find  th<it  the  cost  per  day  is  verv  much  less.  T  just 
note  that  in  passing.  And  how  was  this  two  dollars  and  sixty-one 
cents  per  day  arrived  at?  One  would  like  to  know  how  much  of  over- 
liead  exactly  is  in  that  calculation.  One  would  like  to  know  how 
much  of  the  cost  of  maintaining  tliis  hospital  was  for  private  patients  : 
who  got  the  benefit  of  that  splendid  treatment ;  and  how  much  of 
that  overhead  goes  into  this  sum  of  two  dollars  and  sixty-one  cents 
per  day.  It  is  brought  up  to  that  price  by  some  system  of  bookkeep- 
ing of  which  I  have  no  knowledge,  with  the  effect  that  it  woiild  ap- 
pear that  more  is  paid  out  for  these  charitable  patients  than  is  re- 
ceived from  the  state ;  but  I  should  like  to  know  how  that  calculation 
is  made.  It  is  an  amazing  proposition,  for  when  the  state  pays  out  over 
eight  millions  of  dollars  for  public  benefits  such  as  these,  for  charity, 
it  is  time  to  appoint  a  watchman  to  guard  that  money,  it  is  time 
to  do  it  through  institutions  which  the  state  and  the  state  alone  con- 
trols. Economically  this  system  is  unsound.  It  is  bad  because  it  is 
so  progressive  that  there  is  no  end  to  it.  It  is  bad  because  it  strikes 
at  a  fundamental  principle  of  democratic  government  which  is  that 
the  moneys  of  the  state  shall  only  be  expended  by  the  officers  of  the 
state  and  for  state  purposes,  and  that  the  charity  of  the  state  should 
be  put  on  the  same  foundation  that  th'^  education  of  the  state  is  put 
on.  If  you  Commissioners  would  look  at  the  part  of  the  Constitu- 
tion devoted  to  pu))lic  education  you  will  find  that  the  public  educa- 
tion is  there  placed  under  the  sole  dominion  of  the  state.  It  cannot 
ho  transferred,  and  more  than  that  tlie  Constitution  says  that  at  least 
a  certain  amount  of  money  must  be  expended  every  year  for  the  state 
education  and  that  there  shall  be  no  money,  no  part  of  the  tax  money 
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for  education,  devoted  or  used  for  any  institution  under  sectarian 
control.  It  is  too  late  in  the  evening  for  me  to  discuss  that.  I 
regret  it  has  been  brought  into  this  discussion.  I  regret  that  these 
Two  things  could  not  be  considered  separately.  1  should  be  very 
glad  to  have  this  fundamental  principle  decided  separately  and  apart 
from  the  question  of  management.  It  has  been  said  that  this  Consti- 
tution would  be  lost,  this  Constitution  that  we  may  propose  here 
and  send  on  to  the  legislature,  if  we  stop  contributing  the  money  of 
the  people  to  the  people  to  be  expended  by  people  who  are  not  re- 
sponsible under  the  law,  and  not  governed  by  the  peojjle  of  the  state, 
and  that  it  would  be  defeated  tor  that  reason.  I  do  not  believe  it. 
_  I  want  now  to  make  an  apology  to  an  institution  in  Philadelphia. 
Last  week  I  made  some  observations  respecting  the  Presbyterian 
Hospital ;  I  thought  it  was  a  recipient  of  the  boimty  of  the  state, 
and  I  used  it  for  a  comi^arison.  I  found  since  last  week  that  the 
Presbyterian  Hospital  has  not  for  some  years  received  any  money 
from  the  state  and  declines  to  ask  for  or  to  receive  any  money  for  con- 
ducting this  charity.  It  is  well  indeed  and  is  an  excellent  example. 
It  is  also  significant,  however,  that  no  matter  how  much  they  may  go 
wrong  at  first  and  how  much  they  may  go  astray,  those  who  are 
fed  on  the  Westminster  Shorter  Catechism  ultimately  come  back  to 
the  riglit  path.  Mr.  Carson  opened  his  I'emarks  last  week  with  a  very 
unfortunate  statement.  He  prefaced  it  by  a  quotation  from  the  lit- 
erature of  romance,  and  it  amounted  to  this,  that  every  man  started 
with  his  mind  made  up  and  you  could  not  change  his  mind.  "  I  would 
not  like  to  think  that.  I  would  not  like  to  think,  for  instance,  that 
the  gentleman,  the  distinguistied  Attorney  General  himself,  was 
beyond  persuasion,  .and  impervious  to  argument.  I  would  not  like 
to  think  that.  I  had  hoped  that  even  on  this  question  his  high  legal 
attainments,  his  fine  Americanism,  his  logical  process  of  reasoning 
would  come  to  the  rescue  of  his  heart  and  that  his  heart  would  not 
outrun  his  reason,  but  that  reason  would  guide  him  and  guide  others 
in  determining  this  question.  What  is  there  to  affright?  Nothing. at 
all.  It  is  not  too  big;  it  is  small.  I  would  not  want  to  tie  these  in- 
stitutions if  I  could.  Mr.  McCormick,  in  his  amendment,  made  the 
time  eleven  years  when  these  privately  controlled  and  privately  owned 
institutions  should  no  longer  get  public  money.  In  the  meantime,  he 
would  reduce  by  a  certain  percentage  what  the  state  gives  for  charity, 
so  that  this  taproot  shall  not  be  suddenly  plucked  up,  and  then  by  the 
end  of  ten  years,  ten  years  when  the  demand  for  charities  will  be 
greater,  ten  years  when  we  want  more  hospitals  than  we  have  now, 
ten  years  from  now  the  state  will  take  them  over  probably  under  the 
plan  now  existing  in  the  county  institutions;  if  not,  then  by  some 
other  plan,  conduct  its  own  charities  in  its  own  way,  and  have  the 
most  modern  and  scientific  hospitals,  where,  like  the  light  on  the 
altar,  there  always  will  be  the  sign  that  a  welcome  is  there  for  the 
poor  and  that  no  one  will  be  turned  away  until  their  day  comes,  but 
that  it  is  an  institution  of  the  state,  and  that  aid  will  be  rendered  to 
the  citizens  of  the  state  in  their  exigent  moments,  when  they  need  it, 
and  in  that  institution  all  are  eq\ial  because  the  state  is  the  common 
mother. 

Mr.  McCORMICK.  Mr.  Chairman:  I  would  like  before  we  vote 
on  this  section  to  m.ake  just  a  few  remarks.  I  do  not  think  it  is 
necessary  for  me  to  discuss  the  question  of  principle.    Twice  be- 
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fore  this  body  Judge  Gordon,  in  my  opiuioii,  has  fully  covered  that 
ground.  He  has  produced,  in  my  opinion,  an  unanswerable  argument 
on  the  subject:  of  the  fundamental  ciuestion  before  us,  and  I  have  not 
yet  heard  it  answered.  1  have  been  all  my  life,  and  my  father  before 
me,  interested  in  private  charities.  My  father  was  president  of  the 
Harrisburg  Hospital,  my  brother  is  now  president.  I  have  been  a 
contiibutor  ever  since  1  have  been  able  to  contribute.  I  have  seen 
in  this  community  in  regard  to  these  institutions  receiving  state 
aid,  1  have  seen  the  charitable  initiative  killed.  Out  of  a  popula- 
tion of  eighty  thousand,  or  possibly  one  hundred  thousand,  I  do  not 
think  there  are  more  than  nine  hundred  contributors  to  these  in- 
stitutions. Wlien  they  wore  created,  most  of  them,  they  were  sup- 
ported entirely  by  private  contributions.  1  have  here  before  me  evi- 
dence that  instead  of  taking  the  soul  out  of  charities,  out  of  these 
institutions,  by  putting  these  private  charities  under  state  control 
we  will  put  the  soul  into  these  institutions,  and  we  will  be  arousing 
a  charitable  awakening  in  this  commonwealth  that  we  have  not 
^had  for  years.  1  think  I  have  got  the  figures  here  which  will  prove 
that.  In  1890  (these  figures  are  furnished  by  the  Pennsylvania  Chari- 
table Association)  thej  take  ten  institutions  which  show  that  in 
1S90,  for  instance,  Adrian  Hospital,  Punxsutawney,  had  an  appropria- 
tion of  fifteen  iTundred  dollars,  and  private  contributions  of  one  thou- 
sand dollars ;  in  1900,  ten  years  later,  they  had  an  appropriation 
of  sixty-five  hundred  dollars,  and  they  received  no  private  contri- 
butions ;  in  1910  they  received  an  appropriation  of  eleven  thousand 
five  hundred  dollars  and  they  received  private  contributions  of  four 
thousand  dollars.  The  Allegheny  General  Hospital,  of  Pittsburgh, 
received  an  appropriation  in  .1890  of  eight  thousand  dollars,  and  in 
the  same  year  received  private  contributions  amounting  to  four  thou- 
sand dollars ;  in  1900  they  received  an  appropriation  of  seventeen 
thousand  five  hundred  dollars,  and  in  the  same  year  received  pri- 
vate contributions  amounting  to  three  thousand  two  hundred  dol- 
lars ;  in  1910  they  received  an  appropriation  amounting  to  eighty- 
seven  thousand  five  hundred  dollars,  and  received  in  the  same  year 
from  private  contributions  four  thousand  one  hundred  dollars.  The 
Altoona  Hospital  of  Altoona,  received  an  appropriation  of  three  thou- 
sand dollars  in  1890,  and  in  the  same  year  received  from  private 
contributions  the  sum  of  two  thousand  eight  hundred  dollars;  in 
1900  it  received  an  appropriation  of  six  thousand  dollars,  and  in  the 
same  year  received  from  private  contributions  the  sum  of  four  thou- 
sand six  hundred  dollars ;  in  1910  it  received  an  appropriation  of 
twenty-five  thousand  dollars,  and  received  in  the  same  year  from 
private  contributions  twenty-seven  hundred  dollars.  The  German 
Hospital  of  Philadelphia  received  an  appropriation  of  two  thousand 
five  hundred  dollars  in  1890,  and  received  from  private  contributions 
in  the  same  year  the  sum  of  thirty  thousand  dollars;  in  1900  it  re- 
ceived an  appropriation  of  seven  thousand  five  hundred  dollars,  and 
received  from  private  contributions  in  the  same  year  the  sum  of 
six  thousand  eight  hundred  dollars;  in  the  year  1910  it  received  an 
appropriation  of  ten  thousand  dollars,  and  in  the  same  year  I'eceived 
from  private  contributions  the  sum  of  one  thousand  dollars.  Tlie 
Gynecean  Hospital  of  Philadelphia  received  an  appropriation  of  five 
thousand  dollars  in  the  year  1890,  and  in  the  same  year  received  from 
private  contributions  the  sum  of  three  thousand  four  hundred  fifty 
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dollars ;  in  1900  it  received  an  appropriation  of  ten  thousand  dollars, 
and  received  from  i)rivate  contributions  the  sum  of  one  thousand 
dollars ;  in  1910  it  received  an  appropriation  of  fifteen  thousand  dol- 
lars, and  received  no  private  contributions  in  that  year.   The  Homeo- 
pathic Hospital  of  Pittsbuigh  received  an  appropriation  of  three 
thousand  eighteen  dollars  and  seventj'-six  cents  in  1890,  and  in  the 
same  year  received  from  private  contributions  the  sum  of  eight  thou- 
sand five  hundred  dollars;  in  the  year  1900  it  received  an  appro- 
priation of  twenty-two  thousand  five  hundred  dollars,  and  in  the 
same  year  received  contributions  amounting  to  thirteen  thousand 
five  hundred  dollars ;  in  the  year  1910  it  received  an  appropriation 
of  fifty-five  thousand  dollars,  and  in  the  same  year  received  from 
private  contributions  the  sum  of  one  thousand  dollars.   The  Jefferson 
Hospital  of  Philadelphia  received  in  1900  an  appropriation  of  five 
thousand  dollars,  and  in  the  same  year  received  no  private  contri- 
butions; in  1910  it  received  an  appropriation  of  twentj^-five  thousand 
dollars,  and  in  the  same  year  received  the  sum  of  two  thousand 
dollars  from  private  contributions ;  in  the  year  1910  it  received  an 
appropriation  of  ninety-five  thousand  dollars,  and  in  the  same  year 
received  from  private  contributions  the  sum  of  two  thousand  five 
hundred  dollars.    The  Reading  Hospital  of  Reading,  received  in 
the  year  1890  the  sum  of  one  thousand  five  hundred  dollars  as  an 
appropriation,  and  in  the  same  year  received  from  private  contribu- 
tions the  sum  of  three  thousand  dollars ;  in  the  year  1900  it  received 
as  an  appropriation  the  sum  of  seven  thousand  five  hundred  dollars, 
and  in  the  same  year  received  from  private  contributions  the  sum  of 
two  thousand  eight  hundred  dollars ;  in  the  year  1910  it  received 
an  appropriation  of  ten  thousand  dollars,  and  in  the  same  year 
received  from  private  contributions  the  siim  of  two  thousand  five 
hundred  dollars.    The  Western  Pennsylvania  Hospital  of  Pittsburgh 
received  an  appropriation  of  twelve  thousand  five  hundred  dollars  in 
the  year  1890,  and  in  the  same  year  received  from  private  contribu- 
tions the  sum  of  three  thousand  five  hundred  dollars ;  in  the  year  1900 
it  received  an  appropriation  of  thirty-five  thousand  dollars,  and  it 
received  from  private  contributions  the  sum  of  three  thousand  nine 
hundred  dollars ;  in  the  year  1 910  it  received  an  appropriation  of 
sixty-two  thousand  five  hundred  dollars,  and  in  the  same  year  it 
received  no  private  contributions.   The  Wilkes-Barre  City  Hospital  of 
Wilkes-Barre  received  in  the  year  1890  an  appropriation  of  seven 
thousand  five  hundred  dollars,  and  in  the  same  year  received  from 
private  contributions  the  sum  of  nine  thousand  two  hundred  dollars ; 
in  the  year  1900  it  received  an  appropriation  of  twelve  thousand  five 
hundred  dollars,  and  received  from  private  contributions  the  sum  of 
six  thousand  dollars;  in  the  year  1910  it  received  an  appropriation  of 
twenty  thousand  five  hundred  dollars,  and  in  the  same  year  received 
from  private  contributions  the  sum  of  two  thousand  three  hundred 
dollars.    The  York  Hospital  of  York  received  an  appropriation  of 
two  thousand  five  hundred  dollars  in  1900  and  in  the  same  year 
received  two  thousand  one  hundred  dollars  from  private  contribu- 
tions ;  in  1910  it  received  an  appropriation  of  ten  thousand  dollars, 
and  in  the  same  year  it  received  no  private  contributions. 

I  think  if  you  take  the  flsjures  of  1919  and  1920  you  will  see  that 
these  facts  are  borne  out,  that  the  moment  the  state  begins  to  appro- 
priate to  private  charities,  just  that  moment  the  charitably  inclined 
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person  ceases  to  make  his  contribution  to  that  institution.  Tal^e 
yourself ;  it  is  perfectly  natural ;  it  is  natural  to  feel  that  since 
the  state  is  taking  care  of  hospitals,  why  should  I?  And  thei'efore, 
in  answer  to  Judge  Kelly,  I  feel  that  instead  of  doing  what  Judge 
Kelly  thinks  it  is  going  to  do,  I  think  it  would  have  absolutely  the 
other  effect.  1  have  often  talked  with  Moses  Taylor  about  his  hos- 
pital in  Scranton.  He  was  a  classmate  of  mine,  and  his  great  joy  and 
pleasure  in  that  hospital  is  because  their  family  is  doing  it,  and  it  is 
a  gift  of  charity.  Judge  Kelly  knows  and  T  know  that  if  the  amount 
of  money  now  received  from  the  bequest  is  not  sufficient  to  take  care 
of  that  hospital,  if  the  Taylor  estate  is  not  in  the  position  to  take 
care  of  it,  that  the  citizens  of  Lackawanna  county  will  see  to  it  that 
notliing  is  needed  for  that  institution.  I  think,  gentlemen,  in  ad- 
dition to  the  argument  so  forcefully  made  by  Judge  Gordon,  that 
in  principle  it  is  wrong,  and  no  one  can  defend  it,  the  right  to  legis- 
late to  turn  over  to  private  individuals  this  money  to  expend  it  as  it 
is  now  expended.  In  addition  to  that  1  tell  you  you  are  killing  private 
initiative  in  this  state,  and  to  my  mind  that  is  possibly  the  greater 
of  the  two  evils. 

We  ought  to  consider  the  popular  thought  of  the  people  of  Penn- 
sylvania. Gentlemen,  a  few  years  ago  1  had  to  go  twice  into  the  sixty- 
seven  counties  of  Pennsylvania  on  a  political  ei'rand.  I  canvassed 
this  state.  Tn  every  county  I  went  I  talked  this  proposition,  and  it 
was  one  of  the  most  popular  planks  in  my  platform.  I  had  more 
commendation  on  the  position  I  took  on  that  subject,  I  have  heard 
from  it  from  every  direction,  and  I  continue  to  hear  from  it,  and  I 
hear  from  it  today.  It  is  due  to  the  injustice  of  the  thing,  and  it  is 
due  to  just  those  things  you  have  heard  here  discussed.  The  in- 
equality is  brought  before  you  by  Mrs.  Miller.  I  have  a  letter  here 
from  Mr.  Francis  A.  Lewis,  president  of  the  Real  Estate  Title  In- 
surance &  Trust  Company  of  Philadelphia.  It  says:  "I  have,  for 
twenty-five  years,  been  a  member  of  the  board  of  managers  of  the 
Episcopal  Hospital  in  Philadelphia,  which  has  never  asked  and  never 
been  willing  to  receive  a  state  appropriation,  so  that  our  skirts  are 
clear.  At  the  same  time  a  great  injustice  is  done — here  is  a  thor- 
oiighly  first-class  hospital,  which  has  never  asked  for  state  aid  and 
which,  if  it  receives  a  legacy  of  |100,000,  is  obliged  to  pay  a  collateral 
inheritance  tax  amounting  to  !jf5,000,  this  money  being  put  into  the 
common  pot  and  a  portion,  of  course,  distributed  to  hospitals  for 
which  it  was  not  intended.  I  tried  to  get  this  remedied,  but  the 
state  government  said  they  needed  the  money ;  so  much  for  that." 
It  does  an  injustice  there. 

Gentlemen,  as  a  Commission  we  cannot  afford  to  go  before  the  state 
on  this  proposition  without  giving  the  people  an  oppoi'tunity  to  be 
heard.  How  do  you  know  it  is  popular?  I  have  been  all  over  the 
state,  and  I  say  it  is  not.  Yet  you  say  we  cannot  submit  this  question 
to  the  people  in  the  fomi  presented  in  my  amendment.  Let  the 
people  of  Pennsylvania  say  Avhether  they  want  the  legislature  to 
turn  over  their  money  into  the  hands  of  private  individuals  that  are 
not  under  the  control  of  the  state.  Because  you  have  made  up  your 
mind  that  the  thing  is  not  a  popular  system,  you  are  afraid  to  submit 
that  question  to  the  people  of  the  commonwealth.  How  can  this 
system  go  on?  You  business  men,  you  know  it  cannot.  It  is  utterly 
impossible  for  it  to  go  on.    Who  is  going  to  determine  what  institu- 
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tions  are  to  get  appropriations?  Why  not  start  another  hos^dtal 
here  in  Harrisburg,  why  not  one  in  Cumberland  county,  why  not 
start  hospitals  in  those  seventeen  counties  that  do  not  have  them, 
why  not  in  Pittsburgh,  Allegheny  Lackawanna,  Wilkes-Barre  and  all 
the  other  places  of  the  state?  Who  is  going  to  say  to  them  they  shall 
not>  start  hospitals  by  private  representative  citizens,  doing  a  good 
work?  What  is  to  prevent  them  coming  before  you  and  getting  ap- 
propriations? They  will  come  and  they  will  get  them,  and  the 
snowball  will  roll  on  and  on  and  get  bigger  and  bigger.  You  will 
pass  your  limit.  Some  system  or  some  method  of  distribution  will 
have  to  be  devised.  Remember  that  our  institutions  are  growing, 
and  instead  of  giving  them  sixty  per  cent  you  can  only  give  them 
forty  per  cent,  and  so  one  down  the  line.  Tu  the  ultimate  conclusion 
3^ou  are  going  to  get  exactly  what  happens  under  my  proposal.  It 
cannot  go  on.  One  more  argument.  The  question  of  sectarian  in- 
stitutions, if  this  were  adopted  this  amendment  that  I  have  pi'oposed 
would  put  all  those  institutions  under  state  control.  Would  that 
question  come  up?  It  is  a  question,  gentlemen,  and  we  have  not  time 
to  discuss  it  here  tonight.  It  is  a  great  big  question.  There  is  the 
question  of  competition,  and  there  is  the  question  of  whei-e  one  in- 
stitution gets  it  and  the  other  does  not,  and  it  is  just  going  to  keep 
a  long  endless  discussion  and  ferment  in  this  state  that  should  not 
be  here.  There  is  just  one  thing  we  can  do.  Let  us  do  the  thing  that 
is  right  in  principle  and  trust  to  the  charitable  people  of  this  state  to 
do  the  right  thing  and  turn  back  this  system  into  the  community  like 
we  have  done  with  our  schools.  Either  it  will  be  done  as  a  private 
charity  or  as  a  state  institution,  or  as  a  county  institution,  in  which 
every  citizen  will  have  a  vote  and  a  voice  as  to  who  will  spend  the 
taxpayers'  money. 

Mr.  FISHER.  Mr.  Chairman:  I  think  we  have  covered  every 
phase  of  this  question.  I  tliink  there  is  nothing  new  that  can  be 
suggested.  I  should  like  to  answer  some  issues  that  have  been  raised 
here,  but  it  seems  to  me  they  are  now  irrelevant.  I  think  we  are 
all  ready  for  the  question,  and  I  call  for  the  question. 

On  the  question  recurring. 

Will  the  Committee  agree  to  the  amendment? 

It  was  not  agreed  to.  . 

On  the  question  recurring. 

Will  the  Committee  agree  to  the  amendment  offered  by  Dr.  Thorpe? 

'  COMMITTEE  OF  THE  WHOLE  RISES. 

The  Committee  of  the  Whole  then  rose  and  the  Chairman  reported 
progress. 

ADJOURNMENT. 

Mr.  FISHER.  Mr.  Chairman:  I  move  that  the  Commission  do 
now  adjourn  until  10  o'clock  tomorrow  morning. 

Mr.  ENGLISH.   Mr.  Chairman:  I  second  the  motion. 

Whereupon,  at  6  o'clock  P.  M.,  the  Commission  adjourned  until 
10  o'clock  tomorrow  morning. 
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Senate  Chamber, 
Wednesday,  January  21,  1920. 

The  Commission  met  at  10  o'clock  A.  M. 
The  Chairman,  William  I.  Schaft'er,  in  the  Chair. 
The  CHAIRMAN.    The  hour  fixed  for  the  meeting  of  the  Commis- 
sion having  arrived,  the  Commission  will  be  in  order. 

ROLL  CALL. 

The  CHAIRMAN.  The  Secretary  will  now  call  the  roll. 
The  roll  was  called  by  the  Secretary  and  was  as  follows: 

PRESENT— 19. 

Alter,  Carson,  English,  Fisher,  Fox,  Gordon,  Kelly,  McConnick,  Miller,  Munce. 
Pepper,  Perriue,  Pinehot,  Reed,  Smith,  Stackpole,  Thorpe,  Voll,  Schaifer  (Chair- 
man). 

ABSENT— 5. 
Connelly  Cuylcr,  Sulzberger,  Tyson,  Warbiirtou. 

The  CHAIRMAN.  A  quorum  of  the  Commission  being  present, 
the  Commission  will  proceed  with  its  business. 

.JOURNAL  APPROVED. 

Mrs.  MILLER.  Mr.  Chairman:  I  move  that  the  reading  of  the 
Journal  be  dispensed  with  and  the  Journal  approved. 
Mr.  MUNCE.    Mr.  Chairman:  I  second  the  motion. 
The  motion  was  agreed  to.  '     '  - 

COMMITTEE  OF  THE  WHOLE. 

The  Commission  tlien  resolved  itself  into  the  Committee  of  the 
Whole,  William  I.  Schaffer,  Chairman. 

ARTICLE  III,  SECTION  17. 

The  CHAIRMAN.  The  unfinished  business  of  yesterday  was  the 
consideration  of  the  report  of  Committee  No.  1  on  section  17  of 
article  III,  with  the  undisposed  of  amendment  and  substitutes  to 
that  section  as  reported  by  Committee  No.  1.  The  Chair's  recollec- 
tion is  that  the  amendment  and  substitute  is  the  substitute  of  Dr. 
Thorpe. 

On  the  question  recurring, 

Will  tlie  Committee  agree  to  the  amendment? 

APPROPRIATIONS  TO  CHARITABLE  AND  EDUCATIONAL 

INSTITUTIONS. 

Mr.  PEPPER.  Mr.  Chairman :  If  it  is  in  order  I  desire  to  offer  a 
substitute  for  the  pending  proposal.  Let  me  preface  it  by  saying  that 
it  is  an  attempt  to  state  a  principle  covering  this  whole  subject  of 
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appropriations  .for  charitable,  benevolent  and  educational  purposes 
and  laying  the  ground  for  a  subsequent  section  in  connection  with 
the  budget  system  by  carrying  the  principle  into  effect  through  a 
sound  administrative  method.    The  substitute  is  as  follows: 

''Section  17.  Appropriations  for  charitable,  educational  or  benev- 
olent purposes  may  be  made  to  a  corporation  or  association  not  under 
the  control  of  the  commonwealth,  but  engaged  in  work  or  service 
deemed  by  the  general  assembly  to  be  for  the  public  good ;  provided 
first,  that  such  work  or  service  conforms  to  standards  of  excellence 
prescribed  by  the  general  law  or  by  an  executive  agency  established 
by  law ;  provided  second,  that  no  payment  shall  be  made  pursuant  to 
any  such  appropriation  in  excess  of  the  actual  cost  to  such  corpora- 
tion or  association  of  the  public  work  or  service  done  or  rendered; 
provided  third,  that  no  such  appropriation  shall  be  made  for  the  use 
or  benefit  of  any  educational  institution  wliich  gives  denominational 
instruction  or  of  any  institution  which  discriminates  in  its  service 
on  the  basis  of  religious  or  denominational  belief;  and  provided 
fourth,  that  every  such  aj)propriation  shall  be  made  by  a  vote  of 
two-thirds  of  the  members  elected  to  each  House.  No  such  appro- 
priation shall  be  made  to  any  person  or  community,  but  this  pro- 
hibition shall  not  affect  appropriations  for  pensions  or  rewards  for 
military  service  or  for  the  retirement  of  judges  or  of  employes  of 
the  state,  of  a  state  institution  or  of  the  public  school  system." 

If  this  substitute  is  seconded,  sii',  I  should  like  to  say  a  word  in 
support  of  it. 

Mr.  FISHER.    Mr.  Chairman:  I  second  the  substitute. 
On  the  question. 

Will  the  Committee  adopt  the  substitute? 

Mr.  PEPPER.  Mr.  Chairman :  It  will  be  remembered  by  the  Com- 
mittee that  when  the  report  of  Committee  No.  1  first  came  up  for 
discussion  I  veutui*ed  to  oifer  a  substitute  for  its  report,  which  was 
referred  back  to  the  committee  and  which  was  subsequently  reported 
out  by  the  committee  without  recommendation.  Then  a  substitute 
was  offered  by  the  Attorney  General  Avhich  was  subsequently  with- 
drawn. Then  a  motion  was  made  by  v/ay  of  amendment  or  sug- 
gestion by  Dr.  Thorpe,  which  is  still  pending,  and  now  I  am  propos- 
ing a  substitute  for  all  those  propositions. 

In  explanation  of  the  resolution  let  me  say  the  following  things 
as  briefly  and  as  clearly  as  I  can.  The  resolution  reported  out  by  the 
committee  was  criticised  principally  upon  two  grounds.  First,  that 
it  was  a  recognition  of  the  principle  that  the  state  might  appropriate 
to  associations  and  corporations  not  under  state  control  in  cases  of 
charitable  and  benevolent  and  educational  institutions.  Second,  on 
the  ground  that  the  departure  from  the  language  of  the  present  Consti- 
tution which  forbids  appropriations  to  sectarian  or  denominational 
institutions  was  an  unfortunate  and  dangerous  departure.  The  first 
of  those  criticisms  need  no  longer  be  considered  because  we  have  dis- 
cussed the  question  of  principle  and  we  have  decided,  so  far  as  the 
Committee  of  the  Whole  decides  anything,  that  the  principle  hereto- 
fore followed  is  sound  and  is  to  be  used  in  the  future.  There  remains, 
therefore,  the  very  difficult  and  delicate  question  precipitated  by  the 
criticism  of  the  departure  from  the  language  of  the  Constitution  on 
the  -subject  of  sectarian  and  denominational  institutions.  It  seems 
to  me,  sir,  desirable  to  change  the  present  language  of  the  Constitu- 
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tion  on  that  subject  for  two  reasons.  In  the  first  place,  it  seems  to 
u.e  that  to  describe  an  institution  as  a  sectarian  or  denominational  is 
to  invite  controversy  as  to  the  meaning  of  the  description.  I  do  no 
more  on  this  subject  than  to  refer  to  the  argument  of  Judge  Kelly.  It 
seems  to  me  to  be  quite  unanswerable.  Moreover,  it  seems  to  me  un- 
worth}'  that  we  should  leave  in  the  Constiution  the  word  "sectarian" 
which,  as  I  understand,  is  a  word  of  leproach,  never  used  by  an  or- 
ganization to  describe  its  own  position,  but  used  as  a  term  of 
criticism  or  reproach  by  another  organization  which  disputes  its 
right  to  exist.  "Sectarian"  is  somewhat  similar  to  saying  in  Latin 
what  you  say  in  Greek  when  you  speak  of  the  schismatic ;  both  terms 
imply  that  there  is  a  whole  which  it  was  Avrong  to  divide.  And  those 
who  are  described  as  sectarians  or  schismatics  are  thereby  impliedly 
denied  the  right  to  exist.  That  is  not  the  position  which  we  should 
take  in  a  constitutional  document.  The  question  of  a  universal 
church  or  particular  subdivisions  thereof  is  a  question  of  ecclesias- 
tical polic}',  not  of  constitutional  law.  1  submit  that  we  are  making  a 
gi'eat  mistake  if  we  perpetuate  any  religious  terminology  by  constitu- 
tional enactment,  which  tends  to  cause  ill-feeling  and  to  stir  up  re- 
ligious discord.  Wherever  it  is  applied,  it  is  applied  against  the 
Ijrotest  of  those  who  are  described.  On  the  otlier  hand,  the  term 
"denominational"  is  a  perfectly  descriptive  but  entirely  colorless 
word.  It  simply  means  those  religious  groups  which  have  a  denomi- 
nation or  name.  It  is  the  proj)er  word,  it  seems  to  me,  to  use  as  con- 
tradistinguished from  the  improper  word  "sectarian."  So  much  for 
the  reasons  which  have  led  me  to  make  the  hazardous  venture  of  pro- 
posing a  change  in  the  language  of  the  present  Constitution.  Com- 
ing now  to  the  substitute  which  is  proposed,  I  have  this  to  say,  that 
iu  my  judgment  Dr.  Thorpe  illuminated  this  discussion  greatly  when 
he  called  our  attention  to  the  mistake  of  considering  the  charitable, 
educational  and  benevolent  institutions  iu  lump  instead  of  consider- 
ing the  case  of  the  educational  institutions  as  presenting  a  problem 
different  from  that  of  institutions  not  educational,  but  still  within 
tlie  charitable  or  benevolent  class.  In  the  case  of  an  educational  in- 
stitution, the  test  whether  or  not  it  should  receive  an  appropriation, 
assuming  tluit  the  service  that  it  renders  conforms  to  standards,  is 
whether  or  not  it  gives  denominational  instruction.  If  it  is  a  paro- 
chial school  of  the  Roman  church  or  the  Episcopal  church  or  of 
the  Presbj'terian  church,  or  of  any  denomination,  it  ought  not  to 
receive  an  appropriation,  because,  being  frankly  educational,  the  in- 
struction being  clearly  denominational,  the  money  of  the  state  should 
not  be  expended  to  forward  or  promote  such  denominational  instruc- 
tion. On  the  other  hand,  if  the  institution  is  not  educational,  but  is 
one  of  those  charitable  or  benevolent  institutions  of  the  class  to  which 
oi-phanages,  homes  and  protectorates  and  the  like  belong,  it  is  not  an 
educational  institution  at  all  except  in  tlie  sense  in  which  every  insti- 
tution that  has  the  care  of  the  young  is  takiug  account  of  education. 
There  I  say  the  test  is  whether  the  service  rendered  by  the  institution 
is  freely  given  without  discrimination  on  the  ground  of  denominational 
or  religious  belief.  Accordingly,  sir,  in  dealing  with  that  subject  iu 
the  present  substitute,  the  third  proviso  as  read  a  moment  ago  will 
be  recalled  as  being  cast  in  these  vv^ords:  "provided  third,  that  no  such 
appropriation  shall  be  made  for  the  uses  or  benefit  of  any  educational 
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iustitution  which  gives  denominational  instruction  or  of  any  insti- 
tution which  discriminates  in  its  service  on  the  basis  of  religious  or 
denominational  belief."  So  much,  Mr.  Chairman,  for  the  reasons 
which  have  led  me  to  suggest  a  change  or  departure  from  the  lan- 
guage of  the  present  Constitution,  and  so  much  for  what  I  believe  to  ■ 
be  the  sound  consideration  that  can  be  devised  in  favor  of  this  sub- 
stitute. 

Mr.  CARSON.  Mr.  Chairman:  You  are  using  the  words  "re- 
ligious service,"  Mr.  Pepper,  in  its  broadest  sense? 

Mr.  PEPPER.  Mr.  Chairman:  I  am  using  it,  sir,  in  the  sense 
which  is  consonant  with  the  same  term  as  used  at  the  beginning  of 
the  section. 

Mr.  CARSON.  Mr.  Chairman:  In  the  sense  of  the  benefits  of  its 
administration  and  not  religious  ritual  or  anything  of  that  kind? 

Mr.  PEPPER.  Mr.  Chairman:  Surely,  oh,  yes;  not  religious 
ser-vice  or  divine  service,  but  public  service.  I  think  that  is  clear, 
Mr.  Carson,  if  regard  is  had  to  the  opening 'sentence  of  the  substitute 
which  is,  "Appropriations  for  charitable,  educational  or  benevolent 
purposes  may  be  made  to  a  corporation  or  association  not  under  the 
control  of  the  commonwealth,  but  engaged  in  work  or  service  deemed 
by  the  general  assembly  to  be  for  the  public  good,"  and  then  the 
term  "service"  is  principally  used  throughout  the  resolution  in  the 
sense  in  which  it  appears.  In  the  third  proviso  let  us  keep  the  same 
language,  "discriminate  in  its  service." 

Mr.  CARSON.  Mr.  Chairman:  I  think  that  would  make  it  free 
from  doubt. 

Mr.  PEPPER.  Mr.  Chairman:  I  think  the  suggestion  is  a  most 
excellent  one,  and  with  your  permission  and  the  permission  of  the 
committee,  may  I  add  these  words,  "work  or  service"  after  the  word 
"its"  in  the  first  proviso  of  tiie  substitute?  I  come  now,  sir,  to  an- 
other point  to  which  I  am  indebted  to  Mr.  McCormick's  very  lucid 
discussion  of  this  question.  Mr.  McCormick  pointed  out  and  em- 
bodied in  his  amendment  the  thought  that  there  should  be  a  consti- 
tutional declaration  to  the  effect  that  ihe  limit  of  appropriations,  if 
you  are  to  have  appropriations  at  all.  is  the  cost  to  the  institution  of 
the  free  public  service  which  it  renders.  I  ventured  to  disagree  with 
his  statement  that  compensation  is  the  proper  basis  for  determining 
appropriations.  The  word  compensation  is  broad  enough  to  include 
something  over  and  above  cost.  It  may  mean  some  additional  re- 
ward for  the  services  rendered  in  excess  of  cost.  I  have  proposed, 
sir,  in  the  proviso  that  I  am  going  to  read  again  that  those  appropria- 
tions which  we  have  under  consideration  shall  have  as  their  basis 
the  willingness  or  desire  of  the  commonwealth  to  make  to  a  corpora- 
tion or  association  not  wholly  under  the  control  of  the  common- 
wealth an  allowance  not  exceeding  the  cost  to  such  corporation  or 
association  of  the  work  or  service  done  by  it  and  deemed  by  the 
general  assembly  to  be  for  the  public  welfare.  And  so  the  second 
proviso  of  the  substitute  has  been  phrased  thus:  "provided  second, 
that  no  payment  shall  be  made  pursuant  to  any  such  appropriation  in 
excess  of  the  actual  cost  to  such  corporation  or  association  of  the 
public  work  or  service  done  or  rendered."  I  understand,  sir,  that 
that  is  the  ideal  which  the  State  Board  of  Charities  has  before  it  at 
the  present  time.    It  is  crystalizing  by  constitutional  enactment  that 
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conception  of  the  function  of  the  state  and  it  leaves  the  matter  of  ad- 
ministrative policy  for  consideration  wlien  we  come  to  a  section  ampli- 
fying the  budget  provision  which  I  shall  hope  to  have  the  honor  to 
propose.  So  much  for  the  two  features  of  this  substitute  which  differ 
from  what  has  gone  before.  The  provision  respecting  the  standard 
of  excellence  has  already  been  considered  by  the  Committee,  and  you 
have  by  general  consent  approved.  I  do  not  mean  formally  approved, 
but  I  have  not  observed  that  it  has  provoked  any  debate.  The  fourth 
proviso,  which  deals  with  the  two-thirds  vote  for  appropriations  for 
these  purposes,  fs  simply  a  repetition  of  what  is  already  in  the  Consti- 
tution. The  last  sentence  of  the  substitute  is  the  same  as  the  last 
sentence  of  the  resolution  reported  out  by  Committee  No.  1.  There- 
fore, the  two  points  brought  before  the  Committee  of  the  Whole  by 
this  substitute  are  these  that  I  have  specified.  First,  the  adequacy  of 
the  way  in  which  the  substitute  deals  with  the  religious  or  denomina- 
tional question ;  and  second,  the  way  in  which  the  substitute  deals 
with  the  basis  of  the  appropriation. 

Let  me  say  in  conclusion,  sir,  that  when  this  substitute  was 
first  drafted  it  was  in  a  slightly  different  form,  and  was  in- 
tended to  lay  before  the  Commission  a  view  on  these  matters 
slightly  different  from  the  view  which  has  'been  taken  by  all  the 
speakers  during  the  discussion.     I  submitted  the  suggestion  that 
I  had  in  mind  to  a  member  of  the  Commission,  whose  judgment  I 
value  greatly,  and  decided  not  to  take  the  point  which  I  had  in  mind. 
In  my  judgment  the  question  that  we  have  been  discussing  so 
anxiously  for  so  long  is  really  not  a  question  of  apiDropriations  to 
charitable  and  benevolent  and  educational  purposes,  specifically  as 
such;  in  my  judgment,  the  question  is  one  of  appropriations  to  the 
public  service,  to  corporations  and  associations  not  operated  for 
profit  and  not  wholly  under  the  control  of  the  state.    For  one  I  dq 
not  think  that  it  is  the  function  of  the  state  to  engage  in  charitable 
work  because  it  is  charitable  or  benevolent.    The  function  of  the 
state  is  either  by  direct  action  or  bj  appropriation  to  an  agency  se- 
lected by  it  to  promote  public  work  and  service  believed  by  the  gen- 
eral assembly  to  make  for  tiie  common  good.    It  may  be  that  the 
public  service  which  is  thus  stimulated  is  incidentally  charitable  or 
benevolent  when  tested  in  the  courts  as  trusts  for  charity  and  be- 
nevolence are  tested ;  but  whether  that  be  so  or  not,  the  criterion 
for  us  to  apply  is  whether  or  not  the  appropriations  that  we  are 
making  are  for  a  public  purpose,  whether  technically  it  be  described 
as  charitable  or  benevolent  or  not,  and  wherever  the  institution,  cor- 
poration or  association  to  which  the  appropriation  is  made  is  one 
that  is  not  operated  for  profit.    If  those  elements  concur  as  to  the 
conditions  outlined  in  this  proviso  embodied  in  the  draft,  I  think 
that  they  state  a  sound  general  principle,  and  safeguard  its  appli- 
cation.   I  had  intended,  as  I  say,  to  propose  a  substitute  in  these 
words:  ''Appropriations  for  public  purposes  may  be  made  to  a  cor- 
poration or  association  not  operated  for  profit  and  not  under  the 
control  of  the  commonwealth,  but  engaged  in  work  or  service  deemed 
by  the  general  assembly  to  be  for  the  public  good,"  with  the  four  en- 
suing provisos.   But  in  deference  to  the  criticism  that  has  been  made 
that  that  may  be  regarded  as  too  radical  a  suggestion  or  is  chang- 
ing too  suddenly  a  habit  that  has  prevailed  for  a  long  time,  I  have 
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decided  not  to  press  it.  Therefore,  I  submit  the  substitute  in  the 
form  in  which  I  have  submitted  it,  and  I  want  to  record  myself 
as  being  of  the  opinion  that  we  are  not  really  concerned  with  the 
charitable  or  benevolent  nature  of  the  enterprise,  provided  it  is  s. 
public  service,  and  provided  the  corporation  which  is  rendering  it 
is  not  operated  for  profit.  So  much  lor  that.  Before  I  take  my 
seat  I  want  to  say  this.  It  has  been  suggested  that  we  amplify  the 
religious  safeguard  by  declaring  that  there  shall  be  no  appropriation 
to  institutions  in  which  denominational  worship  or  denominational 
or  divine  services  are  held.  I  cannot  give  my  assent  to  that  pro- 
posal. It  seems  to  me  that  wherever  you  have  an  institution  in 
which  worship  takes  place,  where  prayers  are  said  or  services  held 
as  a  part  of  the  life  of  the  institution,  that  you  must  either  make 
up  your  mind  to  make  no  appropriation  to  it  whatsoever,  or  you  must 
recognize  that  to  make  an  appropriation  to  it  upon  condition  that 
it  eliminates  from  its  life  the  service  to  which  it  is  accustomed  is 
realh^  a  proposal  that  there  shall  be  removed  from  the  iiistitution 
the  thing  that  is  the  wellspring  of  its  service  and  of  its  willingness 
to  work  for  the  public  good.  I  do  not  think  that  we  should  withhold 
appropriations  from  institutions  of  a  religious  character  merely  be- 
cause they  hold  religious  services.  If  chapel  services  or  prayers  are 
said  according  to  the  forms  of  the  religious  organization  which  domi- 
nates the  institution,  I  do  not  think  we  ought  to  object  to  it.  It 
seems  to  me  that  if  we  do  we  are,  as  I  have  said  already,  dry- 
ing up  the  wellspring  of  inspiration  and  enthusiasm  which  accounts 
for  the  existence  and  efficiency  of  the  institution.  I  think  that  to  re- 
quire an  organization  which  has  its  method  of  religious  self-expres- 
sion to  forego  that  self-expression  as  a  condition  of  receiving  state 
aid  is  a  good  deal  like  providing  that  you  shall  not  have  a  head  nurse 
in  the  hospital  until  she  has  first  cut  her  heart  out.  It  will  not  do. 
That  is  where  the  service  comes  from.  So  I  take  advantage  of  Mr. 
Carson's  suggestion.  It  is  from  this  source  that  the  divine  service 
comes  and  from  that  source  that  the  public  service  has  its  inspira- 
tion. I  am  heartily  in  accord  with  the  suggestion,-  however,  and 
have  attempted  to  safeguard  it  in  the  substitute  proposal ;  I  am 
heartily  in  accoid  with  the  suggestion  that  where  the  institution  is 
an  educational  institution  the  state  should  not  appropriate  to  it  if  it 
gives  denominational  instruction ;  and  I  am  heartily  in  accord  and 
have  attempted  to  give  it  expression  that  where  the  institution  is  non- 
educational  but  exists  for  general  and  charitable  purposes,  such  as 
an  orphanage  or  a  home,  as  the  case  may  be,  that  there  no  appro- 
priation shall  be  made  if  there  is  any  discrimination  whatever  in  the 
service  or  work  based  upon  religious  or  denominational  belief.  I 
very  much  hope,  sir,  that  it  will  be  found  that  this  substitute,  with 
such  modifications  as  the  Committee  may  make,  will  meet  substan- 
tially the  views  of  those  who  believe  that  our  present  method  is  un- 
sound in  detail  or  that  it  is  based  upon  unsound  principle.  It  will  be 
as  acceptable  as  any  measure  of  mine  can  be  to  those  who  supported 
Mr.  McCormick's  very  clean-cut  and  illuminating  amendment. 

Mr.  FOX.  Mr.  Chairman:  I  have  not  taken  any  part  in  the  de- 
bate on  this  question  heretofore  because  I  had  felt  that  my  associates 
of  the  Commission  were  veiy  much  better  fitted  to  discuss  this  ques- 
tion. I  have,  however,  had  the  benefit  of  their  wisdom  now  for  sev- 
eral days,  and  while  I  agree  with  the  distinguished  gentleman  from 
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Philadelphia  who  has  just  taken  his  seat  that  we  probably  settled  the 
question  of  principle  hj  the  vote  that  was  taken  yesterday  afternoon, 
no  one  who  heard  the  very  forcefiil  and  eloquent  arguments  made  by 
my  friend,  Judge  Goi'don,  or  the  equally  lucid  statements  on  the  mat- 
ter  by  Mr.  McCormick,  can  fail  to  appreciate  that  there  is  a  danger  in 
this  whole  situation  to  which  we  cannot  shut  our  eyes.  There  is,  as 
Judge  Gordon  at  one  stage  of  his  argument  said,  a  danger  that  it  may 
lead  ultimately  to  financial  disaster.  I  suppose  that  he  meant  by  that 
that  if  v/e  throw  the  door  wide  open  that  the  charitable  institutions 
of  the  state  and  the  educational  institutions  of  the  state  may  multi- 
ply and  that  the  application  for  aid  may  be  so  great  that  it  will  be 
impossible  for  the  state  to  properly  care  for  its  institutions.  Now,  as 
Mr.  Alter  has  pointed  out,  we  already  have  a  system  by  which  there  is 
a  species  of  supervision  and  control  by  state  agents.  It  has  occurred 
to  me  that  probablj'  it  would  be  Avise  for  us  to  safeguard  in  some  way 
this  matter  by  stating  in  the  language  of  the  constitutional  provision 
that  it  shall  be  under  the  supervision  and  subject  to  the  visitation 
and  control  of  the  State  Board  of  Charities,  and  further  that 
the  disbursement  of  the  fund  shall  as  now  be  made  under  direction  of 
the  Auditor  General  subject  to  such  rules  and  regulations  as  he,  may 
impose.  I  feel  that  the  time  has  come  where  the  state  is  exending  be- 
tween eight  and  nine  millions  of  dollars  of  its  funds  that  the  State 
Board  of  Charities  should  have  its  powers  enlarged  and  should  no 
longer  be  an  organization  where  men  are  called  to  give  their  time 
and  service  without  compensation  and  be  able  only  therefore  to  give 
limited  time  and  attention  to  the  matter,  but  that  they  should  receive 
adequate  compensation.  My  thought  is  that  it  should  be  somewhat 
analogous  to  the  Public  Service  Commission,  that  we  should  have 
a  body  of  men  who  are  experts  in  the  supervision  of  these  charities, 
and  that,  for  example,  before  a  hospital  should  be  established  in 
a  town  or  in  a  city  that  expects  to  apply  for  state  aid  that  that 
could  only  be  done  with  the  permission  of  the  State  Board  of  Chari- 
ties, analogous  someAvhat  to  the  certificate  of  public  convenience 
which  the  Public  Service  Commission  gives.  Now,  it  may  be  that 
that  is  tlie  thought  that  my  friend,  Mr.  Peppei",  had  when  he  in- 
serted in  his  substitute  some  executive  agency.  I  do  not  know 
whether  that  was  what  he  had  in  mind  or  not. 

Mr.  PEPPER.  Mr.  Chairman:  In  reply  to  the  interrogation  of 
Judge  Fox,  I  should  say  that  I  had  in  mind  that  as  one  possibility 
of  the  solution  of  the  problem  of  administration,  but  I  did  not  think 
that  it  was  wise  to  bind  the  hands  of  the  general  assembly  by  specifi- 
cally requiring  the  creation  of  a  commission  with  such  powers  as 
Judge  Fox  has  indicated.  It  seems  to  me  that  that  is  a  delicate  ques- 
tion which  has  to  receive  separate  considei'ation.  The  question 
whether  or  not  you  will  create  a  department  of  charities  or  whether 
or  not  you  will  create  a  board  with  the  same  powers  respecting  these 
charities  as  the  Public  Service  Commission  in  the  case  of  corporations 
for  profit  engaged  in  the  public  service,  seems  to  me  to  open  a  wide 
door  to  discussion  on  the  question  of  principle.  But  I  do  agree  that 
this  language  is  broad  enough  to  cover  such  action  as  Judge  Fox 
suggests,  that  i;s,  that  the  legislatiire  under  this  provision  might  create 
such  an  agency  as  the  Public  Seiwice  Commission,  and  I  say,  in  answer 
to  what  was  the  implication  of  his  entire  question,  tliat  the  proviso 
on  the  subject  of  payment  not  in  excess  of  the  actual  cost  of  service 
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is,  it  seems  to  me,  an  implication  which  makes  the  action  of  the 
Auditor  General  an  absolute  necessity  in  disbursing  that  appropria- 
tion. He  can  permit  no  payment  except  upon  the  basis  of  such  state- 
ment and  calculation  of  cost  as  carries  the  thing  down  to  the  smallest 
detail  of  practical  accounting. 

Mr.  FOX.  Mr.  Chairman:  I  am  somewhat  inclined  to  the  opinion 
that  it  would  be  better  to  safeguard  this  still  further,  by  saying  spe- 
cifically that  it  shall  be  under  the  control,  the  disbursement  of  the 
money  shall  be  subject  to  the  supervision,  review  and  approval  of  the 
Auditor  General  of  the  state.  I  understand  that  is  what  is  done 
now,  and  I  can  seen  no  reason  why  we  should  not  say  so  at  this  time. 
On  the  question  as  to  the  language  to  be  used  with  reference  to 
charitable  or  educational  institutions,  I  desire  simply  to  suggest  to 
my  friend,  Mr.  Pepper,  and  I  hesitate  to  do  anything  that  would 
suggest  criticism  of  what  lie  has  done,  whether  this  language  would 
satisfy  the  purpose  better:  "No  appropi'iation  shall  be  made  to  any 
educational  institution  in  which  the  religious  instruction  is  required 
to  be  of  denominational  character,  or  to  a  charitable  institution 
where  the  privileges  enjoyed  therein  are  denied  or  refused  to  any 
person  by  reason  of  the  religious  belief  or  denominational  connection 
of  the  person  seeking  admission  thereto." 

Mr.  PEPPER.  Mr.  Chairman :  Would  the  gentleman  be  willing  to 
read  that  once  more? 

Mr.  FOX.  "No  appropriation  shall  be  made  to  any  educational 
institution  in  which  the  religious  instruction  is  required  to  be  of  a 
denominational  character,  or  to  a  charitable  institution  where  the 
privileges  enjoyed  therein  are  denied  or  refused  to  any  person  by 
reason  of  the  religious  belief  or  denominational  connection  of  the 
person  seel^ing  admission  thereto."^ 

Mr.  PEPPER.  Mr.  Chairman:  I  should  like  time  to  consider  that 
suggestion,  because  anything  that  comes  from  Judge  Fox  one  wants 
to  consider  with  the  most  sincere  desire  to  agree  with  him  if  possible. 
The  two  thoughts  that  occur  to  me  are  these:  In  the  first  place, 
that  in  an  ediicational  institution  the  denominational  instruction  that 
may  be  given  is  not  always  or  necessarily  denominational  religious  in- 
struction. It  may  be  a  denominational  view  of  history ;  it  may  be 
a  denominational  view  of  government.  I  should  think  for  my- 
self that  the  safeguard  was  inadequate  if  it  limited  it  to  the 
case  of  denominational  religious  instruction.  That  is  one  thought. 
The  second  thought  that  T  have  is  that  it  is  safer  on  the 
whole  to  stand  upon  the  well-known  principle  of  non-discrimi- 
nation than  it  is  to  undertake  to  define  the  ways  in  which 
the  discrimination  may  be  exercised,  because  if  you  do  the  latter, 
as  suggested  by  Judge  Fox,  you  may  err  from  failure  to  take  account 
of  some  unspecified  situation  in  which  the  discrimination  may  be 
practiced.  For  instance,  it  is  not,  in  my  judgment,  sufficient  to 
provide  that  admission  to  the  institution  shall  not  be  made  the  sub- 
ject of  discrimination  on  the  ground  of  religious  or  denominational 
belief  or  connection.  There  might  be  free  access  to  the  institution, 
and  yet  there  might  be  all  sorts  of  discrimination  in  its  administra- 
tion which  would  be  dangerous.  I  ask  whether  it  is  not  safer  on  both 
points  to  leave  unmodified  the  provision  that  there  shall  be  no  de- 
nominational instruction  without  limiting  it  to  religious  denomina- 
tional instruction ;  and  second,  whether  it  is  not  safer  to  stand  on  the 
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principle  of  non-discrimination  tlian  to  attempt  to  specify  the  par- 
ticular way  in  which  the  discrimination  shall  not  be  exercised. 

Mr.  FOX.    Mr.  Chairman:    I  desire  to  say  that  Mr.  Pepper  has 
convinced  me  that  his  language  is  best. 

Mr.  CARSON.  Mr.  Chairman:  May  I  ask  Judge  Fox  whether 
he  suggested  as  an  amendment  that  the  responsibility  should  be  im- 
posed specifically  on  the  Auditor  Genei'al? 

Mr.  FOX.  Mr.  Chairman:  Yes;  I  had  drafted  this  as  a  proviso 
which  might  be  inserted  in  Mr.  Pepper's  substitute,  if  the  Commis- 
sion deem  wise:  "provided  further,  that  the  fund  that  is  appropriated 
and  paid  a  charitable  or  educational  institution  shall  be  disbursed 
under  the  supervision  and  approval  of  the  Auditor  General  in  such 
manner  as  may  be  required  by  the  laws  now  existing  or  any  subse- 
quent enactment  made  by  the  general  assembly."  I  offered  that 
amendment  as  a  substitute. 

Mr.  CARSON.  Mr.  Chairman:  May  I  ask  what  is  meant  exactly 
by  the  approval  of  the  Auditor  General?  Of  course,  I  can  understand 
that  if  there  was  an  excess  of  expenditures  over  revenues  that  would 
be  a  purely  fiscal  situation,  and  the  facts  could  be  definitely  stated, 
and  no  criticism  of  an  injurious  kind  could  be  indidged  in.  But  if 
there  is  an  officer  in  the  service  of  the  commonwealth  whose  position 
is  a  difficult  one,  it  is  the  Auditor  General.  Now,  if  he  should  be  put 
in  the  position  of  apparently  being  charged  Avith  the  duty  of  scrutiny 
in  such  a  way  that  his  decision  was  to  control,  the  disappointed  appli- 
cant finding  that  some  other  applicant  had  succeeded  would  draw 
injurious  contrast,  and  the  position  of  the  Auditor  General  would  be 
a  very  uncomfortable  one.  I  do  not  think  we  ought  to  subject  him 
to  a  pressure  of  that  kind.  I  recollect  while  the  budget  system  was 
under  debate  and  it  was  suggested  that  the  Governor  should  in  some 
way  exercise  a  power  of  discrimination,  that  it  was  held  that  that  was 
a  burden  which  a  single  officer  should  not  be  called  upon  to  carry. 
It  would  be  very  unjust  to  put  him  into  a  position  where  vei'y  unkind 
and  unjust  critical  remarks  could  be  made  and  to  put  the  Auditor 
General  foremost  in  the  position  and  have  him  take  all  the  criticism 
and  all  the  responsibility.  It  strikes  me  as  a  little  too  much  pressure 
to  put  upon  a  man  in  a  single  office.  Now,  I  thought  that  Mr.  Pep- 
per's language  was  uncommonly  well  advised.  "Appropriations  for 
charitable,  educational  or  benevolent  purposes  may  be  made  to  a 
corporation  or  association  not  under  the  control  of  the  common- 
wealth, but  engaged  in  work  or  service  deemed  by  the  general  assem-  - 
bly  to  be  for  the  public  good."  That  left  it  open  for  the  general 
assembly  by  a  general  act  to  define  the  general  services  they  did 
deem  for  the  public  good.  Then  comes  the  proviso  that  "such  work 
or  service  conform  to  standards  of  excellence  prescribed  by  the  gen- 
eral law  or  an  executive  agency  established  by  law."  Would  not 
these  last  words  give  ample  opportunity  for  a  legislature,  after 
careful  consideration  and  study  of  the  question,  to  provide  either  a 
boai"d  of  charities  or  charitable  commission  akin  to  the  Public  Service 
Commission  which  Judge  Fox  has  intimated,  rather  than  single  out 
the  Auditor  General  for  the  exercise  of  expert  authority?  Perhaps 
in  the  weakness  of  human  nature  he  may  be  exposed  to  some  tempta- 
tion too  strong  for  him  to  resist.  But  secondly,  no  matter  who 
exercises  the  power,  he  is  certain  to  invite  a  storm  of  resentful  and 
perhaps  indignant  criticism,  if  he  does  not  yield  to  their  importunity. 
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I  would  be  sorry  to  see  the  Auditor  General  put  in  such  a  position 
as  that.  I  think  he  has  too  many  duties  to  perform  which  expose  _ 
him  to  this  danger.  I  do  not  think  he  ought  to  be  made  a  member 
of  the  contracting  power  of  the  state.  I  do  not  think  he  should  be 
on  the  board  of  public  works  contracting  for  the  building  of  a  bridge 
01-  anything  of  that  sort,  for  example,  where  he  participates  in  the 
making  of  the  contract,  because  he  is  bound  some  time  later  to  sit 
in  judgment  on  his  own  acts.  He  ouglit  to  be  separate  and  act  alone. 
I  do  not  think  he  should  be  put  in  any  such  position  as  this  to  act  as 
the  official  arbiter,  so  to  speak,  of  the  direction  in  which  these  appro-  ^ 
priations  flow. 

Mr.  FOX.  Mr.  Chairman :  I  would  like  to  answer  Mr.  Carson 
and  to  say  that  I  think  that  he  has  misaj^prehended  the  purpose  of 
the  amendment  which  1  suggested.  I  am  not  seeking  to  impose  any 
additional  duties  on  the  Auditor  General  other  than  those  he  now 
performs,  and  the  language  which  I  have  used  does  not  require  that 
the  Auditor  General  in  advance,  or  at  any  time,  consent  to  the  appro- 
priation. The  language  that  I  used  was  this,  "and  provided  further, 
that  the  sums  so  appi'opriated  and  paid  to  such  charitable  or  educa- 
tional institutions  shall  be  disbursed  under  the  supervision  and 
approval  of  the  Auditor  General  in  such  manner  as  may  be  required 
by  laws  now  existing  or  any  subsequent  enactment  of  the  general 
assembly."  That,  as  it  seems  to  me,  cuts  out  the  second  proviso 
^  V  hich  Mr.  Pepper  put  into  this  substitute. 

Mr.  CAESON.  May  I  ask  Judge  Fox,  do  you  mean  that  after  the 
funds  have  been  appropriated,  and  after  it  has  reached  the  hands  of 
the  fiscal  officers  of  the  institution,  that  the  expenditure  of  that  money 
is  to  be  under  the  eye  of  the  Auditor  General? 

Mr.  FOX.    Mr.  Chairman :    Just  as  it  is  now. 

Mr.  CARSON.  Mr.  Chairman:  Well  that  makes  him  practically 
a  sitting  member  of  every  board  of  every  hospital  in  the  state,  which 
would  vei'y  greatly  overburden  and  overwork  that  officer. 

Mr.  FOX.  Mr.  Chairman :  I  think  they  do  not  do  it  so  now.  They 
send  a  representative  of  the  Auditor  General  to  all  the  charitable 
institutions  in  the  state  every  three  months. 

The  CHAIllMAN.  There  are  no  institutions  that  the  state  has 
which  are  more  thoroughly  audited  than  the  schools. 

Mr.  CAESOX.    Mr.  Chairman:    Does  the  Chairman  see  any  ob- 
jection to  imposing  this  additional  duty  on  the  Auditor  General? 
The  CHAIRMAX.  ,  None,  as  I  have  seen  the  state  work. 
Mr.  CARSON.   Mr.  Chairman :   If  that  is  the  experience  of  a  man 
like  yourself,  it  would  have  great  effect  on  my  judgment. 

The  CHAIRMAN.  The  language  may  be  modified  in  some  respects 
and  meet  that  condition  concerning  the  Auditor  General,  and  we 
could  hereafter  modify  it.  It  occurs  to  the  Chair  that  the  thought 
embodied  in  Judge  Fox's  amendment  is  a  good  one. 

Mr.  CARSON.  Mr.  Chairman:  Now,  see  how  well  Mr.  Pepper  has, 
ir,  general  terms,  without  going  into  detail,  "provided  first,  that  such 
work  or  service  conforms  to  standards  of  excellence  perscribed  by  the 
general  law  or  by  an  executive  agency  establish  by  law."  Now, 
that  leaves  it  open  to  the  leg" stature  to  establish  its  executive  agency 
for  the  state  supervision  and  disbursement  of  the  fund;  "provided 
second,  that  no  payment  shall  be  made  pursuant  to  any  such  appro- 
priation in  excess  of  the  actual  cost  to  such  corporation  or  association 
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of  the  public  work  or  service  done  or  rendered."  That  necessarily 
means  the  exhibition  of  that  state  accounting  which  Mr.  Alter  so  well 
described  yesterday,  quarterly,  for  instance,  of  ascertaining  the 
amount  of  the  cost  of  the  patients,  the  amount  that  it  derives  from 
private  sources,  the  amount  which  it  actuallj''  costs  the  state,  which 
sum  if  it  is  outside  of  the  appropriation  cannot  be  paid,  if  within  the 
appropriation  is  paid,  but  only  pro  tanto.  It  does  not  mean  neces- 
sarily the  exhaustion  or  unnecessary  expenditure  of  the  state  appro- 
priation. This  language  puts  on  the  institutions  the  necessity  of  an 
exhibition  of  what  it  actually  costs  them  to  sustain  those  patients,  or 
sliould  properly  be  charged  against  the  state  appropriation. 

The  CHAIEMAN.  If  the  Chair  might  offer  a  suggestion,  the  effect 
of  Judge  Fox's  amendment,  it  seems  to  the  Chair,  Avoiild  work  out  if 
you  add  these  words  "if  they  were  rendered  as  shall  be  ascertained 
and  determined  by  the  Auditor  General's  office."  That  is  what  Judge 
Ii'ox  means  to  fix,  that  he  shall  be  the  determiner  of  them  rather  than 
some  other  agency  of  the  state. 

Mr.  CARSON.  Mr.  Chairman:  That  is  under  the  control  of  the 
legislature. 

The  CHAIEMAN.  Necessarily  it  is  through  the  expenditures  after 
the  appropriations  are  made  that  they  are  now  controlled.  Mr.  Carson 
will  recall  that  there  is  also  another  agency  of  the  state  that  func- 
tions through  the  Attorney  General's  department,  which  function 
ought  possibly  to  be  a  part  of  the  Auditor  General's  department,  that 
is  the  collection  of  money  due  the  state  by  those  persons  who  have 
dependents  in  state  institutions  and  who  are  able  to  pay  the  cost  of 
tlieir  maintenance.  The  Attorney'  General's  office  now  has  that  in 
hand,  and  collects,  as  I  recall,  large  sums,  a  million  dollars  a  year  on 
a  per  diem  basis,  because  of  the  inmates  in  the  various  institutions 
who  have  parents  or  somebody  else  able  to  pay. 

Mr.  CAKSON.  Mr.  Chairman:  Now,  I  welcome  every  thought 
which  can  be  given  in  order  to  make  this  perfectly  simple  so  that  the 
language  will  not  be  open  to  dispute  on  judicial  construction,  but  it 
really  seems  to  me  that  the  more  I  read  this  the  more  I  am  convinced 
that  the  general  excellence  of  Mr,  Pepper's  carfully  chosen  words 
becomes  apparent.  "No  payment  shall  be  made  pursuant  to  any  such 
appropriation  in  excess  of  the  actual  cost  to  such  corporation  or  asso- 
ciation of  the  public  work  or  service  done  or  rendered/'  That  certainly 
invites  the  action  of  the  Auditor  General  without  putting  him  there 
in  tlie  forefront  as  the  officer  upon  whom  public  or  private  odium  may 
expend  itself  if  he  is  singled  out  particularly  as  the  responsible  officer. 

Mr.  McCORMICK.  Mr.  Chairman:  While  yesterday  the  principle 
of  the  granting  of  state  money  to  private  institutions  was  voted  down 
tentatively,  yet  I  believe  that  this  discussion  here  as  we  continue  to 
discuss  these  matters,  because  they  will  be  disciissed  in  the  i)ublic 
hearings  of  this  body,  I  believe  that  that  question  will  come  up 
with  a  great  deal  of  force  before  this  body.  My  reason  for  saying 
that  is  this:  I  have  been  studying  this  thing  from  the  practical 
side,  from  past  experience,  and  have  endeavored  to  look  into  the 
future.  We  have  offered  here  an  amendment  this  morning,  which 
seems  to  me,  as  I  said  yesterday,  is  simply  duplicating  exactly  what 
we  have  today.  Now,  let  me  analyze  it.  "Provided,  that  such  work 
or  service  conforms  to  standards  of  excellence  prescribed  by  the  gen- 
eral law  or  by  an  executive  agency  established  by  law."    We  have 
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heard  Mr.  Alter's  defense.  He  said  we  have  the  best  possible  .system 
today,  first  the  State  Board  of  Charities  examines  and  determines 
the  standards  of , excellence,  and  submits  to  the  legislature  its  recom- 
mendations, and  the  legislature,  of  course,  only  acts  upon  these  recom- 
mendations. 

You  would  never  get  a  legislature  to  say  that  they  did  not,  and 
then  it  goes  on  down  the  line  until  it  comes  to  the  Governor.  Of 
course,  it  is  all  done  on  standards  of  excellence  as  fixed  by  general 
law.  Is  that  not  exactly  wliat  y\'e  have  today?  And  the  legislature 
which  fixed  that  is  the  same  legislature  through  these  many  years 
which  has  been  carrying  on  the  system  and  exijressing  it  and  enlarg- 
ing it,  and  now  if  you  pass  this  proviso  do  you  expect  to  get  any  re- 
lief? Gentlemen,  is  not  that  camouflage?  Gentlemen,  are  we 
changing  the  Constitution  today?  "Provided  second,  that  no  pay- 
ment shall  be  made  pursuant  to  any  such  appropriation  in  excess  of 
the  actual  cost  to  such  corporation  or  association  of  the  public 
work  or  service  done  or  rendered."  Mr.  Alter,  who  has  a  vast  ex- 
perience in  the  legislature,  and  we  have  heard  other  members  here 
■\\  ho  .sat  in  the  committees  of  the  legislature  get  up  here  and  say 
that  is  exactly  what  is  done;  and  still  you  have  the  Board  of 
Charities  and  the  Auditor  General  study  these  institutions,  go  over 
the  accounts  and  have  adopted  a  sj^stem.  In  the  first  place,  gentle- 
men, we  have  it  stated  here  on  the  record  submitted  by  the  Secretary 
so  far  as  the  State  Board  of  Charities  go,  which  will  show  that  only 
about  thirty-five  per  cent  of  the  recommendations  have  been  adopted. 
You  have  heard  the  Governor  of  this  commonwealth  announce 
that  he  would  not  approve  the  recommendations  of  the  State  Board 
of  Charities,  and  yet  the  Governor  was  compelled  to  do  it,  and 
I  believe  that  there  has  been  an  honest  effort  b}^  the  last  legis- 
lature to  attempt  to  reduce  the  inequality  and  to  try  to  improve  the 
methods  of  distribution,  but  we  still  have  a  vast  percentage  not  ac- 
cepted and  their  recommendations  absolutely  wiped  out.  Who  did 
it?  Why,  the  legislature  did  and  that  is  the  same  body  to  which 
we  constitution-makers  are  going  to  turn  over  the  plan  of  distri- 
bution. I  cannot  see  for  the  life  of  me  how  this  thing  is  any  different 
today  than  it  was.  You  say,  "actual  cost."  What  is  it?  How  did 
they  arrive  at  the  free  days?  The  way  they  arrived  at  it  is  this. 
Free  hospital  days,  it  is  not  an  actual  record  of  the  particular 
patients  admitted  or  the  number  of  days  they  remained.  That  does 
not  determine  the  free  hospital  days.  What  detei'mines  it  is  this.  It 
is  an  arbitrary  figure.  How  arrived  at?  Why  they  take  the  total 
cost  of  the  maintenance  and  they  divide  that  by  paid  and  free  patients, 
total  cost  after  deducting,  and  they  divide  it,  after  taking  the  in- 
come for  services,  paid  patients  and  so  on,  and  then  they  divide  it  by 
the  cost  per  diem.  That  is  your  free  hospital  day.  Now  the  cost  per 
diem  generally  is  the  average  cost  per  day  for  all  of  the  patients,  paid 
as  well  as  free.  According  to  that  system,  the  Auditor  General's  ex- 
pert goes  to  these  privately  controlled  institutions.  He  does  not  con- 
trol the  books,  does  not  control  the  expenditures  themselves.  It  is  a 
private  charity  and  they  expend  it,  and  in  most  cases  properly,  but  it 
is  absolutely  impossible  without  state  control  for  the  Auditor  Gen- 
eral to  adopt  a  system  and  to  see  that  this  thing  is  carried  out. 
The  only  possible  way  would  be  to  say,  "Gentlemen,  we  will  refuse 
your  appropriation  next  year."  \ 
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Mr.  PEPPER.  Mr.  Chairman:  Just  a  moment.  It  is  very  diflacult, 
it  seems  to  me,  to  discuss  the  question  of  method  when  the  question 
under  debate  is  a  substitute  which  attermpts  to  state  general  prin- 
ciples. I  ventured  to  say  in  supporting  the  substitute  that  at  the 
proper  time  I  would  propose  an  amendment  to  the  section  dealing 
with  the  budget  system.  It  will  cover  specifically  the  point  that  Mr. 
McCormick  is  now  debating.  I  had  such  an  amendment  drawn,  but 
it  did  seem  to  me  that  it  would  conduce  to  clearness  if  we  could 
deal  with  the  atflrmative  statement  of  the  principle  with  its  safe- 
guards and  leave  to  a  later  time  the  discussion  of  the  very  highly 
important  and  vital  question  of  method  to  determine  which  Mr.  Mc- 
Cormick is  now  debating.  I  want  to  say  that  that  question  will  be 
before  the  Commission  and  the  Commissioners  will  have  ample  oppor- 
tunity to  discuss  it. 

Mr.  McCORMICK.  Mr.  Chairman:  What  I  wanted  to  bring  out 
was  this,  that  to  submit  this  question  of  method  to  the  legislature, 
to  any  body  which  has  been  carrjdng  out  this  system — 

Mr.  PEPPER.  Mr.  Chaii-man:  May  I  say  just  in  the  interest  of 
clearness,  the  amendment  which  I  propose  to  introduce  specifically 
provides  against  that  thing  and  leaves  it  to  the  Governor,  subject  only 
to  certain  rights  of  legislative  modification  as  will  there  appear.  In 
other  words,  it  is  an  attempt  to  include  in  the  scheme  of  respon- 
sibility the  responsibility  for  what  the  Governor  shall  consider  the 
best  method. 

Mr.  McCORMTCK.  Mr.  Chairman:  I  am  perfectly  willing  to  waive 
my  discussion  of  the  method  until  this  other  amendment  is  intro- 
duced, but  I  do  now  want  to  answer  the  statement  that  has  been 
made  by  some  of  the  members  here  as  to  the  system  as  it  now  ex- 
ists. I  feel  this  very  seriously,  and  I  do  not  think  we  can  discuss 
this  question  when  it  comes  to  the  method  of  distribution  if  we  ac- 
cept the  present  system  as  satisfactory.  If  it  is  satisfactory,  we 
then  deal  with  this  matter  in  one  way ;  if  it  is  not  satisfactory,  we 
deal  with  it  in  another.  I  want  to  state  here  that  if  the  system  is 
a  proper  one,  that  tliere  are  no  great  defects,  if  it  operates  well, 
if  the  public  money  is  protected,  then  I  feel  that  I  want  to  have 
brought  out  before  this  Commission  the  other  side  of  it,  if  such  side 
exists,  and  T  believe  it  does.  I  flunk  I  can  produce  evidence.  I 
think  I  have  at  hand  statements  by  state  oflflcials,  legislative  jour- 
nals, as  to  the  iniquities  of  the  system  as  it  exists  today.  I  believe 
that  that  is  very  important.  If  there  is  any  doubt  in  the  minds  of 
any  members  of  the  Commission  as  to  whether  or  not  we  have  been 
working  along  proper  lines  today  then  that  should  be  cleared  up,  be- 
cause otherwise  we  could  not  be  giving  this  matter  the  proper  consid- 
eration. I  will  be  glad  to  wait  until  Mr.  Pepper's  amendment  to  the 
budget  system  is  introduced  to  see  whether  or  not  in  my  opinion 
it  sufficiently  protects  the  distribution  of  the  ^tate  funds.  I  would 
like  to  ask  Mr.  Pepper  a  question  just  to  clear  my  mind  as  to  his 
statement  in  regard  to  the  third  amendment.  Mr.  Pepper,  with  your 
feeling  and  your  sympathy  with  the  spiritual  development  in  the 
state,  there  is  no  question  about  it,  I  think  every  one  of  us  feels  that 
way  .about  it,  is  it  wrong  in  an  educational  institution,  as  was  stated 
here  as  far  as  the  effect  upon  the  public  mind  and  as  far  as  the  ef- 
fect upon  the  people  of  the  commonwealth  is  concerned,  as  to  the  dif- 
ference between  granting  money  to  an  educational  institution  as 
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stated  by  you  and  to  orphanages  and  to  places  where  the  children 
are  housed  who  are  receiving  state  aid,  and  who,  because  they  re- 
ceive state  aid,  must  carry  on  education  in  those  institutions?  That 
is  one  of  the  principle  things.  If  any  home  assumes  to  take  the 
responsibility  of  raising  children,  they  must  educate  them,  and  they 
keep  them  there  a  series  of  years,  and  1  want  to  get  in  my  mind 
the  difference  between  appropriating  money  to  that  kind  of  a  .semi- 
educational  institution,  because  that  as  1  see  it  is  the  important 
thing  and  the  ordinary  educational  institutions  referred  to  here. 

Mr.  PEPPER.  Mr.  Chairman:  1  am  not  sure  we  can  clear  up 
the  difficulty.  It  is  a  very  real  difficulty,  and  one  of  which  we  are 
all  aware.  The  thought  tlaat  I  have  is  this,  sir.  That  there  is  fun- 
damentally a  dift'erence  between  an  institution  which  is  educational 
in  the  sense  that  its  work  is  entirely  educational,  as  is  the  case  of 
the  parochial  schools  maintained  by  the  Episcopal  church,  the  Roman 
church  and  the  Presbyterian  church,  which  is  frankly  an  educational 
institution  in  the  sense  in  which  our  public  schools  are  educational 
institutions ;  it  does  seem  to  me  that  in  an  institution  which  is  edu- 
cational in  the  sense  in  which  a  school  is  an  edujiational  institution, 
the  test  of  fitness  to  receive  state  appropriations  is  whether  or  not 
denominational  instruction  is  therein  given.  On  the  other  hand,  there 
are  other  institutions  which,  of  course,  as  Mr.  McCormick  pointed 
out,  have  educational  aspects  in  the  sense  that  every  home  is  the 
center  of  education.  In  institutions  like  orphanages  and  homes  for 
the  dependent,  in  which  the}'  are  under  the  auspices  of  denomina- 
tional groups,  instruction  of  a  denominational  tj^pe  may  be  an  in- 
cident of  the  home  life.  It  seems  to  me  that  in  those  cases  the  pres- 
ence of  that  element  of  denominational  instruction  is  unobjectionable 
inasmuch  as  it  is  merely  an  expression  of  the  life  and  spirit  of  the 
institution  which  leads  it  to  render  public  service. 

I  think,  in  other  words,  that  the  distinction  that  the  Commission 
ought  to  have  before  it  is  between  appropriations  to  any  educational 
institution  which,  if  it  did  not  exist,  the  children  would  receive  their 
instruction  in  the  public  schools  of  the  commonwealth,  and  institu- 
tions which  are  educational  only  in  the  second  and  subordinate  sense, 
and  which  primarily  are  homes  or  orphanages  or  protectorates.  In 
their  case  I  must  state  with  the  utmost  candor  that  not  only  does  it 
seem  to  me  that  the  religious  element  which  expresses  itself  demon- 
inationally  is  unobjectionable  and  ought  not  to  be  a  disqualification, 
but  that  I  should  view  with  alarm  the  exclusion  of  that  element  from 
those  institutions.  I  think  to  cut  out  of  their  life  service  of  worship 
or  instruction  which  is  now  characteristic  of  it  is  really  to  sap  the 
vitality  of  the  institution  itself.  It  is  just  such  a  distinction  that  I 
am  trying  to  make  between  the  institution  which  in  no  sense  parallels 
the  educational  system  of  the  state,  and  the  one  in  which  the  denomi- 
national feature  is  wholly  paramount. 

Mr.  FISHER.  Mr.  Chairman:  It  seems  to  me  that  the  discussion 
is  running  away  from  the  matter  now  before  the  Committee.  The 
proposition  is  the  one  submitted  by  Judge  Fox,  with  respect  to 
embodying  in  the  Constitution  a  provision  which  defines  the  duty  of 
the  Auditor  General  with  regard  to  appropriations  made  for  the 
purpose  expressed  in  this  section.  Now,  the  process  was  outlined 
yesterday  by  Mr.  Alter,  who  is  thoroughly  familiar  with  the  operation 
of  the  state  government.   The  amendment  offered  by  Judge  Fox  em- 
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braces  what  is  now  the  duty  of  the  Auditor  General  with  respect  to 
expenditures  of  all  public  money.  I  wondered  why  we  should  specify 
in  the  fundamental  law  as  to  charitable  appropriations,  and  thus 
sever  and  distinguish  that  feature  of  his  duty  from  the  general  duties 
of  the  Auditor  General.  There  may  be  no  objection  to  that,  but  it 
would  make  the  law  unchangeable  in  that  particular. 

This  seems  to  me  to  be  a  serious  question.  If  you  adopt  this  amend- 
ment, the  Auditor  General  must  become  the  final  judge  of  all  ques- 
tions with  respect  to  whether  or  not  the  standards  that  may  be  estab- 
lished have  been  complied  with  or  whether  or  not  the  provision  of  any 
acts  of  assembly  wliich  are  now  in  force,  or  which  may  hereafter  be 
enacted,  have  been  complied  with.  Now,  if  that  be  the  effect  of  it, 
it  seems  to  me  that  it  is  open  to  objection.  I  know  from  my  observa- 
tion and  experience  sometimes  an  Auditor  General,  who  is  not  always 
a  lawyer,  makes  findings  and  rulings  that  do  not  stand  the  test  of  the 
court.  It  seems  to  me  that  we  ought  not  to  put  a  provision  in  here 
which  would  make  him  a  final  judge  of  such  matters  as  may  come 
before  him,  but  that  the  Avay  ought  to  be  left  open  to  appeal  from  his 
decision.  It  is  only  recently  that  a  very  serious  question  has  arisen 
about  the  appropriation  to  some  sixty-six  institutions  in  the  state  by 
the  last  legislature.  Now,  would  it  do  for  us  to  make  the  Auditor 
General  the  final  judge  of  such  questions,  from  whom  no  appeal  could 
be  taken?  It  seems  to  me  this  is  the  real  question  involved  in  the 
amendment  offered  hj  Judge  Fox.  I  merely  offer  tliis  by  way  of 
suggestion.  I  would  like  to  have  the  thought  of  some  of  these  emi- 
nent judges  who  have  been  accustomed  to  interpreting  the  law. 

Mr.  KEED.  Mr.  Chairman:  I  do  not  answer  to  the  description, 
but  I  was  going  to  get  up  any  way.  Mr.  Chairman,  it  seems  to  me 
that  we  are  sailing  around  in  rarified  air  in  an  areoplane.  I  will 
come  down  to  tlie  practical  situation.  I  do  not  believe  it  will  appeal 
to  the  legislature  if  we  submit  a  report  in  which  in  the  forefront  we 
do  not  trust  the  legislature  to  do  anything.  I  suspect  they  will  resent 
that,  and  after  all  we  are  subordinate  to  the  legislature.  Now  Mr. 
Pepper's  amendment,  it  seems  to  me,  covers  everything  that  is  neces- 
sary in  your  Constitution  in  the  way  of  a  declaration  of  general  prin- 
ciples. He  provides  that  the  work  shall  conform  to  standards  of 
excellence  to  be  established  by  either  the  legislature  or  some  executive 
agency  established  by  law.  Then  it  provides  that  no  money  shall  be 
paid  out  except  in  the  way  of  compensation  for  actual  public  service 
rendered.  Now,  necessarily,  that  goes  to  the  Auditor  General,  it  is 
his  business  to  see,  and  everybody  concedes  that  he  does  see  to  it,  that 
no  money  is  expended  out  of  the  appi'opriation,  no  money  is  put 
through  out  of  the  appropriation  unless  it  comes  properly  within 
the  scope  of  the  appropriation  and  the  services  performed  shall  be  hon- 
estly and  properly  rendered.  We  liave  discussed  this  thing  over  and 
over  and  backward  and  forward.  We  are  met  with  ano^ther  discussion 
when  the  budget  comes  up,  and  with  all  respect  to  the  eminent  orators 
I  would  like  to  see  us  get  a  little  way,  so  T  call  for  the  question  on 
this  amendment  of  Mr.  Pepper. 

Ml'.  VOLL.  Mr.  Chairman:  So  far  as  my  mind  can  grasp  Mr. 
Pepper's  amendment  the  substitute  will  safeguard  the  system  so  far 
as  it  can  be  safeguarded,  but  T  am  not  in  agreement  Avith  it.  I  am 
in  agreement  with  what  Mr.  English  brought  out  yesterday,  that  this 
Commission  is  here  for  the  purpose  of  studying  comprehensively 


Jan.  21]        CONSTITUTIONAL  AMENDMENT  AND  REVISION  371 


and  in  detail  the  present  situation  in  the  light  of  modern  thought 
and  conditions,  although  he  and  1  may  differ  widely  as  to  what  mod- 
ern thought  and  conditions  are;  but  my  conception  of  this  Com- 
mission's amending  this  Constitution  is  to  eliminate  those  things 
that  may  appear  to  be  a  burden  to  the  people,  and  are  a  burden,  and 
will  continue  to  be  a  greater  burden  in  the  future.  That,  as  I  take 
it,  is  the  state  aid  to  private  charities.  Of  course  I  would  substitiite 
therefor  the  things  that  have  been  proven  sound  in  practice,  for  in- 
stance, as  the  initiative  and  referendum,  home  rule  for  cities,  with 
three  methods  of  government,  the  manager  plan,  the  iederal  plan  and 
the  commission  plan.  In  accordance  with  Avhat  the  legislature  has  to 
do,  I  would  also,  if  we  could  get  the  lav/yers  and  judges  to  agree, 
establish  systems  of  municipal  courts  in  this  state  whereby  the  great 
cost  and  delay  would  be  largely  eliminated,  and  where  the  judge  would 
be  given  power  to  render  judgment  for  labor  performed  up  to  one 
hundred  dollars  and  which  would  permit  of  no  delay  in  execution. 
Now,  Mr.  Chairman,  I  noticed  yesterday  that  Mrs.  Miller  brought  out 
some  figures  that  were  startling,  and  so  did  Judge  Gordon,  Tf  the 
principle  is  right,  we  must  continue  it  in  practice,  and  where  is  it 
going  to  lead  ?  Where  are  we  going  to  stop  ?  I  remember  that  during 
the  last  legislature  there  was  introduced  a  bill  to  place  a  special  tax 
on  industry  for  the  purpose  of  providing  salaries  and  raising  the 
salaries  of  the  teachers  in  this  state.  And  I  see  here  in  the  report 
that  has  been  made  to  the  Governor  by  the  Bureau  of  Medical  Educa- 
tion instances  were  numerous  in  which  public  corporations  assumed 
the  care  of  their  employes,  did  so  with  partial  aid  from  the  state  fund. 
That  is  an  evidence  of  the  abuse  and  where  the  money  is  really  going. 
As  Mr.  Alter  said  yesterday,  there  is  a  system  of  administration 
which  closely  and  carefully  looks  after  the  expenditure  of  this  money. 
If  that  be  true,  these  things  here  should  not  be  happening.  Suppose 
we  tax  industry,  place  a  special  tax  upon  it  for  any  purpose  whatso- 
ever outside  of  the  general  tax.  what  does  it  mean?  It  means  that 
industries  in  this  state  must  decay.  It  means  that  the  industries 
of  this  state  cannot  meet  the  competition  of  their  sister  states  or  for- 
eign competition.  Where  are  you  going  to  raise  revenue  if  this  sys- 
tem is  continued  in  practice?  Where  are  you  going  to  get  the  revenue 
to  meet  the  sinking  fund  of  the  state?  This  system  has  been  in  opera- 
tion in  Europe  for  ages,  and  it  is  not  successful.  Wherever  it  is  prac- 
ticed to  any  extent  there  is  a  deadening  of  incentive,  there  is  a  lessen- 
ing of  activity,  there  is  a  fostering  of  poverty  and  a  promotion  of 
poverty,  and  the  nostrums  that  have  been  prescribed  by  the  different 
governments  in  the  past  as  palliatives  to  alleviate  the  differences  that 
imturally  arise  from  this  system  have  only  brought  them  face  to  face 
with  a  political  doctrine  and  action  that  has  for  its  purpose  the  wip- 
ing out  of  private  enterprise  and  initiative.  It  seems  to  me,  Mr. 
Chairman,  that  self-independence,  self-reliance  and  private  initiative 
ai'e  the  best  safeguards  for  civilization  and  progress.  If  we  stick  to 
that  in  our  government  there  will  not  be  any  danger  to  our  demo- 
cratic institutions  in  the  future,  but  if  we  depart  from  that  I  believe 
there  will  be  some  danger. 

Mr.  THORPE.  Mr.  Chairman:  Just  a  moment.  Mr.  Pepper's 
excellent  resolution  in  substitute  for  the  amendment  before  the  Com- 
mission leads  me  to  make  an  inquiry  of  him.  Does  his  resolution 
adequately  provide  for  sufficient  inspection  of  these  institutions 
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which  receive  state  aid.  I  would  be  Yerj  much  obliged  if  Mr.  Pepper 
would  enlighten  me.  I  appreciate  the  remarks  that  have  been  made 
very  highly,  but  I  do  not  see  here  in  this  substitution  that  there  is  pro- 
vided adequate  inspection.  The  law  might  provide  who  shall  do  it, 
if  it  is  done  at  all,  but  I  do  not  read  anything  about  that  here.  One 
thing  more,  Mr.  Chairman,  in  this  provision  it  is  provided  that  no 
appropriation  shall  be  made  to  any  educational  institution.  I  am 
not  satisfied,  Mr.  Chairman,  that  an  educational  matter  should  be 
brought  into  this  article.  I  do  not  quite  get  the  force  of  the  remarks 
thus  far  made.  Of  course,  the  Commission  will  judge  best  concern- 
ing this  matter.  As  I  understand,  Mr.  Chairman,  the  objection  to  a 
denominational  school  of  any  kind  is  that  it  is  primarily  inimicable, 
that  there  is  a  hierarchy  of  some  sort.  That  is  the  fundamental  idea. 
The  appropriation  shall  not  be  made  to  a  so-called  denominational  or 
church  institution.  It  seems  to  me  that  that  has  been  in  the  mind 
of  several  of  the  speakers,  although  I  do  not  recall  it  was  mentioned 
exactly  in  those  words.  1  would  be  obliged  to  Mr.  Pepper  if  he 
would  state  whether  he  is  satisfied,  and  others  are  satisfied,  that  there 
is  adequate  inspection  of  these  homes  and  hospitals  and  charities 
that  are  to  receive  this  aid,  for  where  the  money  goes,  there  it  should 
be  followed  by  careful  inspections  as  to  the  efficiency  of  the  service. 

Mr.  PEPPER.  Mr.  Chairman:  I  can  state  my  own  views.  The 
views  of  other  members  of  the  Committee  i^an  be  ascertained  only 
through  the  vote.  My  oAvn  view  is  that  the  important  point  mentioned 
by  Dr.  Thorpe  is  adequately  safeguarded  in  the  first  proviso ;  "pro- 
vided, that  such  work  or  service  conforms  to  the  standards  of  ex- 
cellence prescribed  by  general  law  or  by  an  executive  agency  estab- 
lished by  law."  That  means  as  it  seems  to  me  that  the  general  assem- 
bly is  given  power  to  prescribe  standards,  either  directly  or  through 
an  agency  which  it  constitutes,  and  take  all  necessary  steps  for  seeing 
to  it  that  the  standards  are  actually  conformed  with.  Anybody  who 
has  the  right  to  prescribe  standards  and  determine  conformity  must 
have  incidentally  the  power  to  make  such  examination  and  ascertain- 
ment of  fact,  through  visitation  or  otherwise,  as  are  precedent  to  the 
determining  of  conformity. 

Mr.  GORDON.  Mr.  Chairman:  At  the  risk  of  breaking  the  heart 
of  the  gentleman  from  Allegheny,  I  feel  that  I  want  to  discuss  this 
proposition  of  Mr.  Pepper.  I  never  believed  that  I  would  be  called 
upon  to  discuss  it  in  this  age  of  democracy.  I  never  believed  that 
in  Pennsylvania  a  proposition  like  this  would  ever  be  presented  to 
a  deliberative  assembly.  By  our  vote  of  yesterday  we  settled  one 
and  only  one  proposition,  and  that  was  the  proposition  contained 
in  the  seventeenth  section  of  article  III  of  the  Constitution  as  it  now 
stands. 

"No  appi'opriation  shall  be  made  to  any  charitable  or  educational 
institution  not  under  the  control  of  the  commonwealth,  other  than 
normal  schools  established  by  law  for  the  professional  training  of 
teachers  for  the  public  schools  of  the  state,  except  by  a  vote  of  two- 
thirds  of  all  the  members  elected  to  each  House."  Mr.  McCormick's 
resolution,  v\'hich  was  defeated,  proposed  to  prohibit  entirely  such  ap- 
propriations. This  Committee  defeated  that.  That  was  a  vote,  there- 
fore, that  this  section  shall  stand  as  it  stands  now  unless  something 
further  is  done  to  allow  appropriations  to  institutions  not  under  the 
absolute  control  of  the  commonwealth.   That  was  all  we  decided  yes- 
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terday.  Then  Mr.  Pepper  comes  along  with  a  proposition  that  is 
intended  to  destroy  another  part  of  the  Constitution  and  reverse  its 
character  entirely,  and  that  is  section  18  This  is  the  section  at  which 
his  resolution  and  proposed  amendment  is  aimed.  "No  appropria- 
tions, except  for  pensions' or  gratuities  for  militarj^  services,  shall  be 
made  for  charitable,  educational  or  benevolent  purposes  to  any  per- 
son or  community,  nor  to  any  denominational  or  sectarian  institu- 
tion, corporation  or  association."  Mr.  Pepper's  amendment,  and  he 
should  be  candid  enough  to  state  it,  Mr.  Pepper's  proposed  amend- 
ment is  intended  to  take  that  out  of  the  Constitution  and  to  allow 
appropriations  to  be  made  to  denominational  o^-  sectarian,  educational 
or  charitable  institutions.  Therefore,  he  is  the  mover  in  this  matter. 
Forty  years  ago  the  people  of  this  commonwealth  adopted  that  pro- 
vision which  I  have  read,  and  which  he  wishes  to  destroy.  Tliey 
adopted  this  provision  in  the  tenth  article.  "No  money  raised  for 
the  support  of  the  public  schools  of  the  commonwealth  shall  be  ap- 
propriated to  or  used  for  support  of  any  sectarian  school."  There 
again  the  people  forty  years  ago  prohibited  the  use  of  the  public  tax 
money  for  educational  purposes  for  the  support  of  sectarian  institu- 
tions. I  suppose,  therefore,  Mr.  Pepper  will  be  able  to  adduce  some 
public  thought  which  has  now  become  current  and  popular  which 
calls  for  a  change  of  it.  I  suppose  perhaps  the  members  of  the  Com- 
mission when  they  adopt  that  will  do  it  with  their  eyes  open.  You 
will  take  out  of  this  Constitution  the  provision  that  no  appropriation 
shall  be  made  to  a  sectarian  or  denominational  institution  for  charit- 
able or  educational  purpo^^es.  Mr.  Pepper's  resolution  says  this  shall 
be  done.  He  frankly  admits  that  is  his  purpose,  and  frankly  admits 
that  he  wants  appropriations  to  be  made  to  institutions  so  sectarian, 
so  notoriously  and  ostensiblj^  denominational,  that  they  will  hold 
their  denominational  worship  and  practice  their  religious  systems  in 
these  institutions,  educational,  charitable  and  benevolent,  which  ask 
for  money  from  the  state.  And  he  therefore  is  the  man  who  wants 
to  open  up  the  Constitution  and  the  treasury  to  denominational 
and  sectarian  institutions,  and  he  has  got  some  sort  of  argument  on 
that.  I  would  like  to  liear  from  him.  I  would  like  to  have  anybody 
present  me  the  source  from  which  he  could  say  there  is  a  change 
of  public  sentiment  in  Pennsylvania,  so  that  the  people  desire  that 
this  prohibition  of  denominational  or  sectarian  support  shall  be  taken 
out  of  the  Constitution.  I  do  not  believe  he  will  find  it.  He  sup- 
ports it  speciously.  He  has  said  in  debating  that  question,  and 
has  made  an  argument  based  upon  the  charitable  institutions,  for- 
getting for  the  time  being  educational  ones,  if  you  take  out  of  these 
denominational  institutions  the  practice  of  their  woi'ship,  of  their 
denominational  services,  you  will  take  the  heart  out  of  every  charity 
of  the  commonwealth.  Mr.  Chairman,  I  VN'ould  not  like  to  be  regarded 
even  in  this  body  as  one  hostile  to  religion  and  to  religious  principles. 
I  was  raised  in  a  place  that  had  religious  principles  and  sentiment 
about  it.  It  was  the  daily  life  of  the  household.  I  do  not  regret 
the  impression  and  effect  of  that  sort  of  training.  Tliere  is  nothing 
in  my  nature  hostile  to  religion,  even  to  the  Christian  religion,  if 
I  may  come  down  to  a  specitic  designation  of  a  sect.  And  therefore 
what  I  am  now  going  to  say  is  said  not  with  any  feeling  of  hostility 
or  without  proper  regard  for  its  value  in  the  state,  as  an  institution 
in  the  state,  for  its  value  in  the  conservation  of  law  and  order  and 
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~  respect  for  established  institutions,  for  compliance  with  decrees  of 
court,  and  the  mandates  of  executives,  and  for  all  those  things  that 
go  to  make  an  orderly  and  established  state  with  all  its  blessings. 
1  know  that  religion  is  important,  but  1  would  not  want  to  use  it  as 
a  cloak  or  subterfuge  for  an  argument.  It  is  said  if  you  take  the 
practice  of  denominational  Avorship  out  of  these  institutions,  you 
will  take  the  heart  out  of  the  charity  of  the  commonwealth.  While 
he  was  talking  I  hastily  looked  over  the  names  of  the  institutions, 
the  hospitals  that  receive  state  aid,  that  are  not  under  state  control, 
having  regarded  to  their  names.  I  did  not  find  a  score  of  hospitals 
under  this  control  in  all  this  list  of  more  than  two  hundred.  The 
list  begins  on  page  eleven,  and  I  find  on  that  page  but  a  single 
institution  which  by  its  name  vv'ould  seem  to  have  its  origin  in 
religion,  and  that  is  the  Columbia  Presbyterian  Hospital  at  Wilkins- 
iburg,  Allegheny  county,  which  receives  nineteen  thousand  five  hun- 
dred dollars.  Take  the  next  page.  I  do  not  find  on  all  that  page 
more  than  two  that  might  be  said  to  have  their  origin  in  religion, 
denominational  or  sectarian.  The  Episcopalian  Hospital  of  Phila- 
delphia, whicli  asked  for  and  got  no  appropriation;  Fabrani  Italian 
Hospital  of  Philadelphia,  which  got  no  state  aid.  There  we  have 
the  Jewish  Maternity  Hospital  of  Philadelphia,  receiving  no  appro- 
priation from  the  state,  and  that  is  all  on  that  page.  I  see  no  other 
name  there  indicating  its  origin.  I  take  the  same  page  and  look 
down  this  list  and  find  the  Mercy  Hospital  of  Pittsburgh,  which  I 
know  to  have  its  origin  and  support  in  religion,  and  there  are  three 
other  Mercy  Hospitals  in  other  parts  of  the  commonwealth.  That 
would  be  five.  Eunning  still  further  down  through  the  Pittsburgh 
list  we  find  the  Hosi^ital  of  the  Sisters  of  Charit}^  thirty  thousand 
dollars,  and  the  Presbyterian  Hospital  of  Allegheny,  which  got 
twenty  thousand  dollars.  Those  are  all  that  are  on  that  page.  I  have 
not  gone  further,  but  have  covered  four  or  five  pages.  Of  all  the 
hospitals  of  tlie  state,  not  one  score  of  them  are  institutions  indicat- 
ing they  are  supported  by  religious  associations.  My  figures  may 
be  wrong  here  or  there  a  little.  Mr.  Pepper,  under  the  cloak,  so 
f;u'  as  his  arguments  are  concerned,  under  the  cloak  of  finding  it 
necessary  that  in  order  that  the  charities  be  maintained,  wants  to 
strike  out  of  tlie  Constitution  the  proiiibition  against  appropriation 
tc  denominational  or  sectarian  institutions  and  wants  them  to  be 
avowedly  denominational  and  sectarian,  and  to  practice  their  i^eculiar 
forms  of  worships,  to  do  everj^thing  but  teach  their  inmates  denom- 
inational or  sectarian  tenets.  Teach!  How  broad  that  is  !  We  teach 
through  the  eye ;  we  teach  through  the  ear ;  we  teach  through  many 
other  methods  and  channels  than  the  mere  organs  of  speech;  we 
teach  through  sjmibols,  Ave  teach  through  music,  we  teach  through 
many  other  things  than  the  mere  inculcation  of  didactical  thought 
on  theological  or  religious  beliefs.  Mr.  Chairman,  as  I  read  that 
list,  a  score  or  over,  say  two  scores  of  state  institutions  that  possibly 
might  be  sectarian  or  denominational  institutions,  have  asked  for 
public  support.  Suppose  this  amendment  is  passed  at  this  time,  you 
open  the  door  then  to  all  those  who  are  excluded  now.  You  open  the 
door  to  all  real,  frank,  ostensibly  sectarian  denominations  and  they 
may  come  in  and  ask  for  appropriations.  My  friend  Mr.  Pepper's 
provision  would  enlarge  this  list  beyond  any  single  act  that  I  can 
conceive  of,  or  any  single  amendment  T  can  conceive  of. 


Jan.  21]        CONSTITUTIONAL  AMENDMENT  AND  REVISION 


375 


What  is  the  inhibition?    The  inhiibition  is  that  the  denominational 
thought  or  system  shall  not  be  taught,  and  that  religion  shall  not  be 
a  condition  to  the  receiving  of  the  public  benefits.   I  say  with  candor, 
and  measuring  my  words,  that  I  do  think  that  exception  would 
not  exclude  any  religious  schools,  benevolent  or  charitable  institu- 
tions in  the  commonwealth  of  Pennsylvania.    Not  one.    Mr.  Chair- 
man, think  of  it.    Mr.  Pepper  in  analyzing  his  amendment  said  that 
there  might  be  denominational  instruction  if  it  was  not  religious.  He 
said  there  might  be  denominational  historical  instruction.    He  was 
right  about  that.    I  can  conceive  that  very  well.    I  can  conceive  how 
in  an  institution  supported  by  and  managed  by  those  of  a  particular 
sect  or  denomination,  whose  teachers  were  all  of  that  faith,  who  pro- 
bably might  be  technical  teachers  of  that  faith,  and  I  can  conceive 
how  history  might  be  so  taught  in  that  institution  as  to  be  most 
strongly  denominational  or  sectarian,  and  how  it  might  be  against 
the  views  of  the  majority  of  the  people  of  the  commonwealth.  We 
might  as  well  speak  with  frankness  on  the  subject.    Mr.  Pepper  has 
been  to  an  extent  frank  but  he  has  not  been  wholly  so.   Let  us  suppose 
in  some  institution  there  was  a  period  of  history  being  under  con- 
sideration in  which  the  event  of  the  Reformation  was  the  subject 
of  study.    One  denominational  institution  would  teach  those  events 
in  one  way,  would  treat  those  great  events  as  the  emancipation  of  the 
human  mind  and  the  human  soul  from  a  certain  control  thej  were 
under,  and  would  teach  that  principle  of  history  by  illustrations  with 
which  most  of  us  are  familiar.    Another  school  would  treat  of  that 
historical  period  in  an  entirely  different  way.    They  would  show 
how  the  result  of  that  period  had  taken  the  church  out  of  certain 
forms  of  societ}^  and  industry ;  the  teaching  of  the  church  would  show 
generally  how  there  had  been  introduced  into  religion,  according  to 
their  views,  an  inclependence  of  thought  which  resulted  injuriously 
to  the  foundation,  to  the  very  foundation  of  religion.    And  you  can 
imagine,  all  of  us  can  imagine,  how  two  schools  of  thought  could  treat 
that  historical  period  in  two  different  ways.    Mr.  Pepper  admitted 
that  he  would  exclude  that,  but  v\'ho  is  going  to  be  the  censor  of  the 
schools?   Who  is  going  to  be  the  censor  of  the  schoolbooks  and  the 
teachers?   Let  me  read  his  amendment  that  you  may  see  in  addition 
to  what  he  said  that  he  candidly  wants  to  bring  into  being  recipients 
of  the  money  of  the  state,  institutions  which  are  avowedlj^  sectarian 
and  denominational  that  would  teach  and  therefore  give  .certain 
benefits.    Now  he  didn't  stop  with  the  old  definition  of  charitable, 
educational  or  benevolent  purposes,  but  he  said  these  engaged  in  work 
or  service  deemed  by  the  general  assembly  to  be  for  the  public  good. 
In  his  eagerness  to  define  the  denominational  and  sectarian  he  has 
introduced  a  phrase  of  still  more  dubious  import,  "work  or  services 
deemed  by  the  general  assembly  to  be  for  the  public  good."    I  can 
imagine  a  religious  institution,  a  denominational  institution,  a  sec- 
tarian one,  an  educational  one,  teaching  art ;  teaching  it  by  the 
method  of  pictures.   I  can  imagine  teaching  those  things  not  directly 
denominational  which  might  be  regarded  for  the  public  good.  The 
truth  is  that  there  is  xerj  little,  there  are  few  departments  of  knowl- 
edge which  if  properly  taught  are  not  for  the  public  good,  except 
those  which  are  positively  vicious  and  not  taught  under  proper 
guidance ;  but  when  in  the  hands  of  experts  even  such  knowledge  has 
the  advantage  of  teaching  methods  of  prevention.    But  what  is  not 
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for  the  public  good  which  teaches  and  gives  information?  "WTiat 
might  not  be  for  the  public  good  which  taught  respect  for  religion, 
symbols  of  religion?  A  school  which  was  avowedly  promoted  for 
the  purpose  of,  we  will  say,  teaching  a  certain  conception  of  the  God- 
head, which  may  be  the  doctrine  of  Christendom  but  which  may  not 
be  the  doctrine  of  certain  other  citizens  and  taxpayers.  I  presume, 
under  the  amendment  of  Mr.  Pepper,  these  institutions  could  teach 
that.  I  do  not  believe  I  violate  any  confidence  when  I  say  in  a  con- 
versation that  I  had  with  him  he  said  frankly  that  there  were  certain 
fundamentals  of  religion  which  he  would  permit  taught  in  educa- 
tional, charitable  or  benevolent  institutions  not  under  state  control 
which  got  public  money  to  spend.  Mr.  Chairman,  this  matter  is  as 
old  almost  as  the  human  race.  It  certainly  is  as  old  as  the  modern 
conception  of  the  free  state.  It  was  the  battle  against  any  attempt  to 
link  up  the  support  and  prosperity  of  any  church  or  any  religious 
doctrine  with  the  monetary  resources  of  the  state.  The  present  Con- 
stitution which  we  are  here  to  consider  in  its  entirety,  and  say 
v/hether  it  needs  change,  divorces  it  absolutely  in  its  Bill  of  Eights, 
and  it  is  a  prohibition  against  appropriations  by  the  state  to  all 
denominations  and  sectarian  institutions.  I  would  keep  it  so.  Mr. 
Pepper  says  he  would  deplore  the  severance  of  the  state  so  far  as 
its  institutions  are  concerned ;  the  practice  even  of  certain  denomina- 
tional forms  in  these  institutions  supported  by  the  state.  Then  he 
should  have  been  deploring  it  for  forty  years,  and  he  should  have 
wept  rivers  of  tears,  for  it  has  been  for  that  period  or  more  the  stand- 
ard of  principle  and  doctrine  that  Pennsylvania  announced  through 
its  Constitution  and  through  all  its  laws.  I  deplore  any  attempt  to 
break  down  those  safeguards.  I  trust  this  Commission  will  not  do  it, 
and  if  it  does  it,  let  it  do  it  with  its  eyes  open,  and  its  tongue  and 
speech  free.  Let  it  not  do  it  by  words  used  in  a  double  sense.  Let 
it  not  do  it  by  any  pretense  or  qualification.  Let  it  do  it  with  lan- 
guage which  needs  no  further  qualification  or  interpretation.  Let  it 
say  frankly  that  denominational  institutions,  practicing  within  their 
metes  and  bounds  the  particular  worship  and  particular  religious 
system  that  they  stand  for,  may  go  on  practicing  them  in  institutions 
supported  with  state  money,  may  purchase  supplies  while  still  prac- 
ticing those  particular  forms.  People  may  minister  to  those  who 
come  to  their  doors  with  money  which  comes  from  the  public  treas- 
ury, contributed  not  by  that  denomination  alone,  but  by  barbarian, 
Scythian,  bond  and  free. 

Mr.  Chairman,  I  should  be  very  glad  to  have  this  proposition  met 
and  determined  here,  met  and  determined  indubitably  without  reserve 
or  equivocation,  so  if  this  Constitution  ever  goes  to  the  peoi>le 
they  shall  know  what  they  are  voting  for  and  shall  know  that  here- 
after in  this  commonwealth,  if  Mr.  Pepper  has  his  way,  schools  may 
be  maintained  by  public  money  wherein  sectarian  and  denominational 
forms  of  worship  are  to  be  professed  and  to  be  practiced.  Mr.  Chair- 
man, I  hope  it  will  not  prevail.  In  order  that  it  may  be  brought  to  a 
vote  therefore  which  shall  raise  the  point  without  doubt,  I  move 
instead  of  the  section  presented  by  Mr.  Pepper  for  section  seven- 
teen the  substitution  of  the  section  as  it  now  stands  in  the  present 
Constitution,  "No  appropriation  shall  be  made  to  any  charitable  or 
educational  institution  not  under  the  absolute  control  of  the  com- 
monwealth, other  than  normal  schools  established  by  law  for  the 
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professional  trainiBg  of  teachers  for  the  public  schools  of  the  state, 
except  by  a  two-thirds  vote  of  all  the  members  elected  to  each  House." 
That  will  embody  what  was  decided  yesterday,  nothing  more.  When 
we  come  to  consider  section  18  we  will  then  have  to  determine 
whether  we  will  strike  out  "denominational  or  sectarian"  or  not.  I 
move,  therefore,  in  place  of  Mr.  Pepper's  proposed  amendment  the 
language  of  section  seventeen  as  it  now  stands. 

Mr.  McCORMICK.   Mr.  Chairman :   I  second  the  motion. 

On  the  question, 

Will  the  Committee  agree  to  the  motion? 

It  was  not  agreed  to. 

On  the  question  recurring, 

Will  the  Committee  agvee  to  the  substitute? 

Mr.  FOX.  Mr.  Chairman:  It  seemed  to  me  on  reading  Mr.  Pep- 
per's substitute  that  the  second  proviso,  "no  payment  shall  be  made 
pursuant  to  any  such  appropriation  in  excess  of  the  actual  cost  to 
such  corporation  or  association  of  the  public  work  or  service  done  or 
rendered,"  was  defective  in  that  it  did  not  provide  as  did  the  previous 
proviso  what  agency  should  determine  that  question.  I  am  persuaded, 
however,  by  the  suggestion  made  by  Senator  Fisher  that  it  is  not 
necessary  to  do  anything  further,  so  that  I  therefore  withdraw  my 
amendment. 

Mr.  GORDON.  Mr.  Chairman:  I  move  that  the  amendment  sub- 
stituted by  Mr.  Pepper  be  amended  as  follows:  by  sti'iking  out  after 
the  word  "commonwealth"  in  the  third  line  down  to  the  word  "good" 
in  the  fifth  line,  so  that  the  section  will  read  "appropriations  to 
charitable,  educational  or  benevolent  institutions  may  be  made  to 
a  corporation  or  association  not  under  the  control  of  the  common- 
wealth. I  move  to  strike  out  the  word  "such"  in  the  fifth  line  and 
insept  the  word  "the,"  so  that  that  line  shall  read  "provided  that 
the  work  or  service."  I  move  to  insert  before  the  word  "conform" 
the  words  "all  such  institutions"  so  that  that  line  will  read  "the 
work  or  service  of  all  such  institutions  conform."  I  move  to  strike  out 
the  word  "the"  before  the  word  "general"  in  the  sixth  line;  that  is 
a  mere  verbal  change.  I  move  to  insert  in  the  ninth  line  instead  of 
the  words  "in  excess"  after  the  word  "appropriation,"  the  words  "ex- 
cept in  compensation  for,"  so  that  that  line  shall  read  "that  no  paj'- 
ment  shall  be  made  pursuant  to  any  such  appropriation  except  in 
compensation  for  the  actual  cost." 

Mr.  CARSON.  I  suppose,  Judge  Gordon,  that  is  not  more  than 
the  cost. 

Mr.  GORDON.   I  will  come  back  to  that  later. 

In  line  thirteen  after  the  word  "denomination"  insert  the  words  "or 
engaged  in  denominational  religious  service  or  worship  in  said  in- 
stitution," so  that  that  line  will  read  "provided  that  no  such  appro- 
priation shall  be  made  for  the  use  or  benefit  of  any  institution  which 
gives  denominational  instruction  or  engages  in  denominational  religi- 
ous services  or  worship  in  said  institution." 

Mr.  McCORMICK.    Mr.  Chairman:    I  second  the  amendment. 

On  the  question, 

Will  the  Committee  agree  to  the  amendment? 

Mr.  PEPPER.  Mr.  Chairman:  I  am  very  glad  to  accept  that  por- 
tion of  the  amendment  in  which  at  a  certain  place  it  is  proposed  that 
the  words  "all  such  institutions"  follow  the  words  "work  or  service;" 
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and  the  omission  of  the  article  "the"  which  I  think  Judge  Gordon  said 
was  merely  a  verbal  change.  I  regret  that  I  am  not  able  to  accept 
the  two  vital  matters  proposed  by  the  amendment,  one  of  them,  as  I 
understand  it,  striking  out  the  affirmative  statement  of  the  principle 
upon  which  the  appropriations  are  made,  and  the  other  adding  the 
additional  disqualification  respecting  the  holding  of  religious  services 
of  worship  in  an  institution  to  be  benefited. 

Mr.  FISHER.  Mr.  Chairman:  It  seems  to  me  that  it  would  be 
wise  to  take  these  subjects  up  separately.  I  would  suggest  that  there 
be  some  of  them  that  we  might  all  agree  upon. 

Mr.  PEPPER.  Mr.  Chairman:  I  consider,  sir,  that  the  question  to 
be  decided  by  the  Chair  is  whether  the  amendment  is  to  be  divided 
into  different  questions. 

The  CHAIRMAN.  The  question  will  first  arise  on  the  changes 
made  by  Judge  Gordon's  amendment  to  that  part  of  the  section  as 
proposed  by  Mr.  Pepper  Avhich  ends  with  the  words  "public  good." 
The  Secretary  will  read  the  amendment  proposed  to  that  section 
so  that  the  gentlemen  will  have  it  in  mind.  The  Chair  understands 
the  amendment  would  strike  out  everything  after  the  word  "common- 
wealth." 

The  Secretary  read  the  amendment  as  follows: 

Ameud  by  striking  out  after  the  word  "commonwealth"  the  words  "engaged  in 
work  or  service  deemed  by  the  general  assembly  to  be  for  the  public  good." 

On  the  question, 

Will  the  Committee  agree  to  the  amendment? 

Mr.  GORDON.  Mr.  Chairman:  That  would  leave  appropriations 
under  the  Constitution  exactly  as  the  Constitution  now  stands  and 
would  read  "appropriations  for  charitable,  educational  or  benevolent 
purposes  may  be  made  to  a  corporation  or  association  not  under  the 
control  of  the  commonwealth"  and  would  leave  out  "engaged  in  work 
or  service  deemed  by  the  general  assembly  to  be  for  the  public  good." 

Mr.  PEPPER.  Mr.  Chairman:  Before  the  vote  is  taken  I  should 
mei'ely  like  to  say  what  I  omitted  to  say  in  my  opening  statement, 
that  the  substitute  is  drawn  in  an  attempt  to  break  away  from  what 
seems  to  me  to  be  an  unsound  practice  under  the  existing  Consti- 
tution of  limiting  itself  to  restraints  and  statements  of  restriction, 
and  omitting  affirmative  and  constructive  statements  of  principle. 
This  is  the  part  of  the  Constitution  in  which  it  is  proper  to  state  the 
basis  upon  which  appropriations  of  the  class  under  discussion  may 
properly  be  made.  It  is  the  statement  which  is  designed  to  show  that 
the  real  test  is  whether  or  not  tlie  work  or  service  in  aid  of  which'  the 
appropriation  is  to  be  made  is  one  which  in  the  judgment  of  the 
legislature  of  the  commonwealth  is  for  the  pul)lic  good,  supported  by 
the  qualification  that  the  purpose  shall  be  charitable  or  educational. 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  amendment?  . 
It  was  not  agreed  to. 

The  CHAIRMAN.  The  next  amendment  by  Judge  Gordon,  as  the 
Chair  understands,  is  in  the  first  proviso  in  the  same  line.  The 
Secretary  will  read  the  amendment. 

The  Secretary  read  the  amendment  as  follows: 

In  the  fifth  line  strike  out  the  word  "such"  after  the  word  "that"  and  insert  in 
lieu  thereof  the  word  "the."  Amend  by  striking  out  the  word  "such"  in  line  five 
after  the  word  "that"  and  substitute  the  word  "the,"  insert  befoi-e  the  word  "con- 


Jan.  21]        CONSTITUTIONAL  AMENDMENT  AND  REVISION 


379 


forms"  the  words  "all  such  institutions,"  and  strike  out  the  word  "the"  in  the  sixth 
line  after  the  word  "by,"  so  that  the  proviso  shall  read  :  "Provided  first,  that  the 
work  or  service  of  such  iiistitutions  conforms  tc  standards  of  excelleuce  prescribed 
by  general  law  or  by  an  executive  agency  established  by  law." 

The  CHAIRMAN.  Mr.  Pepper  accepts  that  amendment  and  it  will 
be  embodied  in  the  substitute  of  Mr.  Pepper. 

The  next  amendment  suggested  by  Judge  Gordon  is  to  the  second 
proviso.    The  Secretary  will  read  the  amendment  as  was  suggested. 

The  Secretary  read  the  amendment  as  follows : 

Amend  in  line  nine  by  substituting  for  the  words  "in  excess  of"  after  the  word 
"appropriation"  the  words  "except  in  comjiensation  for,"  so  that  the  proviso  shall 
read  :  "Provided  second,  that  no  payment  shall  be  made  pursuant  to  any  such  appro- 
priation except  in  compensation  for  the  actual  cost  to  such  corporation  or  associa- 
tion of  the  public  work  or  service  done  or  rendered." 

On  the  question, 

Will  the  Committee  agree  to  the  amendment?  ■  • 
Mr.  PEPPER.  Mr.  Chairman:  May  1  say  that  in  drafting  this 
clause  I  took  into  careful  consideration  the  propriety  of  using  the 
word  "compensation,"  as  the  word  had  been  used  in  Mr.  MeCormick's 
amendment.  It  seemed  to  me  that  it  would  not  be  the  proper  word 
to  use  because  compensation  implies  a  leveling  of  the  balance  be- 
tween the  things  that  are  the  subject  of  compensation.  Here  it  is 
proposed  that  the  appropriation  shall  never  exceed  the  cost,  but  it 
may  be  that  the  general  assembly  acting  upon  the  recommendation 
of  the  Governor  will  award  a  sum  less  than  compensatory  cost.  There- 
fore, it  seemed  to  me  that  the  phraseology  is  wise  in  that  it  prescribes 
it  shall  never  exceed  the  cost;  it  would  be  unwise  to  introduce  the 
thought  of  compensation  because  that  would  bind  the  state  author- 
ities to  appropriate  up  to  the  limit  of  cost. 

Mr.  CARSON.  Mr.  Chairman :  That  was  the  question  that  I  pre- 
sented to  Judge  Gordon  before  he  had  stated  the  full  force  of  his 
amendment.  I  did  not  intend  to  interrupt  him,  but  the  word  "com- 
pensation" would  seem  to  carry  an  implication  that  if  the  appro- 
priations were  insufficient  to  meet  the  cost,  a  claim  might  be  made 
on  the  part  of  the  institutions  for  still  more  money  in  order  exactly  to 
equalize  the  cost  to  themselves  of  taking  care  of  the  patients  of  the 
state.  I  think  "compensation"  is  dangerous,  it  might  defeat  this 
very  purpose. 

Mr.  GORDON.  Mr.  Chairman :  To  meet  that  I  substitute  for  my 
amendment  the  following  language:  "Except  in  compensation  not  ex- 
ceeding the  actual  cost." 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  amendment? 

It  was  not  agreed  to. 

The  CHAIRMAN.   The  next  amendment  suggested  by  Judge  Gor- 
don is  to  the  third  proviso. 
The  Secretary  read  the  amendment  as  follows: 

In  line  13  after  the  word  "denominational"  insert  the  word  "religious,"  and  after 
the  word  "instruction"  insert  the  words  "or  engages  in  denominational  religions  serv- 
ices or  worship  in  such  institutions,"  so  that  the  proviso  reads:  "Provided  third, 
that  no  such  appropriations  shall  be  made  for  the  use  or  benefit  of  any  educational 
institution  which  gives  denominational  religious  instruction  or  engages  in  denomina- 
tional religious  services  or  worship  in  such  institutions  or  discriminates  in  its  serv- 
ice on  the  basis  of  religious  or  denominational  belief." 

On  the  question, 

Will  the  Committee  agree  to  the  amendment? 
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Mr.  PEPPER.  Mr.  Chairman:  One  is  always  a  little  in  doubt  in 
debating  a  question  with  Judge  Gordon,  how  far  one  ought  to  take 
account  of  suggestions  affecting  motive.  I  confess  it  is  a  little  dif- 
ficult if  one  does  take  account  of  such  siiggestions  to  meet  the  simul- 
taneous intimation  of  too  much  candor  and  too  little.  The  fact  is 
that  I  have  stated  with  all  the  frankness  of  which  I  am  capable  that 
my  purpose  is  not  to  excise  from  the  Constitution  the  safeguard 
which  I  understand  to  be  the  safeguard  which  the  people  wish  to  lay 
about  their  appropriations  of  funds  when  the  question  of  religious  or 
denominational  control  enters  into  the  case.  I  am  not  in  favor  of 
excising  from  the  Constitution  the  language  which  is  there  at  pre- 
sent and  substituting  something  that  is  inadequate.  I  am  in  favor  of 
striking  out  the  word  "sectarian"  wherever  it  occurs  in  the  Constitu- 
tion, for  the  reasons  which  I  ventured  to  give  before  Judge  Gordon 
came  into  the  room.  I  am  in  favor  of  continuing  in  full  effect  the 
restraints  upon  appropriations  to  institutions  in  which  the  evils  of 
denominationalism  are  present,  but  I  do  want  to  substitute  for  the 
present  obscure  section  of  the  Constitution  a  provision  that  in  the 
case  of  educational  institutions  objectionable  denominationalism  is 
denominational  education  or  instruction,  and  in  the  case  of  other  in- 
stitutions that  objectionable  denominationalism  is  discriminatory  ser- 
vice in  favor  of  those  holding  particular  denominational  or  religious 
beliefs.  The  amendment  now  proposed  by  Judge  Gordon  does  two 
things  that  seem  to  me  to  be  objectionable.  In  the  first  place  it 
makes  impossible  the  holding  of  religious  sei'vices  by  any  institution 
which  receives  state  appropriations.  In  the  second  place  it  strikes 
out  the  safeguard  which  I  would  like  to  see  retained  as  was  developed 
in  connection  with  the  discussion  in  which  Judge  Fox  took  part.  I 
should  like  to  have  the  restraint  upon  denominational  instruction 
left  unmodified  by  the  addition  of  the  word  religious,  because  it  was 
pointed  out  to  the  satisfaction  of  Judge  Fox  that  there  may  be  ob- 
jectionable denominational  instruction  which  is  not  denominational 
religiotis  instruction.  I  hope  the  amendment  for  that  reason  will  not 
prevail. 

Mr.  McCORMICK.  Mr.  Chairman:  I  would  like  to  amend  Judge 
Gordon's  amendment  in  this  particular  point  by  substituting  section 
1.8  of  the  old  Constitution.  And  I  do  that  for  this  reason,  that  1  do 
not  feel  that  it  is  proper  for  us  to  exclude  from  state  institutions 
religious  services  as  they  are  now  held.  There  has  been  no  criticism 
as  far  as  I  have  heard  in  regard  to  these  matters.  The  State  Lunatic 
Hospital  in  Harrisburg  is  a  case  in  point  where  all  denominations 
have  the  right  to  hold  services  under  proper  direction.  In  other  words, 
there  is  no  discrimination,  and  there  has  been  no  criticism  as  far 
as  I  know  of  any  evil  existing.  I  think  it  is  perfectly  proper  that 
we  should  have  religious  services  of  all  kinds,  of  any  kind  that  it  is 
possible  to  have.  And  therefore  I  feel  very  strongly  as  does  Judge 
Gordon  in  regard  to  the  general  principle  to  make  it  possible  to 
carry  out  that  system.  I  move,  therefore,  to  insert  section  18  in- 
stead of  his  amendment. 

Mr.  GORDON.  Mr.  Chairman :  I  propose  this  amendment  because 
Mr.  Pepper  would  strike  out  section  18,  strike  out  all  reference  to 
denominational  or  sectarian  institutions.  If  that  remains  I  care  not 
what  religious  exercises  are  held  in  any  institution,  because  there 
will  stand  the  prohibition  against  the  appropriation  of  public  money 
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to  sectarian  institutions,  but  that  will  have  to  go  if  Mr.  Pepper  opens 
wide  the  door  to  those  appropriations.  As  soon  as  that  is  done  there 
will  be  no  prohibition  against  sectarian  or  religious  institutions. 
After  Mr.  Pepper  opens  wide  the  door  then  I  would  like  to  have  in- 
serted a  provision  against  appropriations  to  anj  institution  whose 
j^eculiar  forms  of  worship  and  religious  exercises  are  carried  on 
within  the  institutions  which  receive  state  money.  Mr.  McCormick's 
amendment  meets  my  purpose,  and  I  therefore  second  it. 
On  the  question, 

Will  the  Committee  agree  to  the  amendment? 

It  was  not  agreed  to. 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  substitute? 

Mr.  ALTER.  Mr.  Chairman:  On  the  substitute  proposed  by  Mr. 
Pepper,  I  have  listened  with  much  interest  to  the  discussion,  and  I 
still  feel,  as  I  stated  yesterday,  that  I  have  a  preference  for  the  sub- 
stitute which  was  proposed  by  my  colleague,  Dr.  Thorpe,  as  a  sub- 
stitute for  section  17,  lea\'ing  section  18  for  the  moment  out  of  the 
question.  The  substitute  that  was  proposed  by  Dr.  Thorpe  is  in  no 
^^ay  inconsistent  with  section  17  as  it  now  stands  in  the  Consti- 
tution. It  merely  makes  some  additional  provision  for  the  mach- 
inery under  which  the  permission  given  to  the  legislature  in  section 
17  may  be  carried  out,  and  I  think  it  provides  probably  all  that  is 
necessary  in  the  way  of  machinery  for  carrying  out  that  permission. 
Tlien  Mr.  Chairman,  as  my  mind  has  worked  upon  this  situation,  I 
would  leave  section  18  as  it  is  with  the  changes  that  were  suggested 
by  the  committee  in  order  to  permit  pensions  to  school  teachers 
and  judges,  but  so  far  as  sectarian  and  denominational  provisions 
are  concerned  I  would  leave  it  as  it  is,  and  that  for  this  reason: 
I  appreciate  the  arguments  that  were  so  ably  made  by  my  friend 
from  Erie  as  to  the  possibly  inappropriate  language  of  section  18 
by  which  it  undertakes  to  exclude  appropriations  to  denominational 
and  sectarian  institutions.  And  yet,  Mr.  Chairman,  that  is  the  lang- 
uage that  was  adopted  by  the  very  able  men  who  framed  the  Con- 
stitution of  1873.  I  appreciate  the  suggestion  by  the  gentleman  from 
Philadelphia  that  it  is  not  the  most  logical  course  in  framing  a  con- 
stitution to  leave  to  the  decision  of  the  supreme  court  the  meaning 
of  any  provision,  and  that  it  is  better  as  a  rule  to  make  your  language 
as  clear  and  free  from  ambiguity  as  possible.  And  yet,  Mr.  Chair- 
man, this  language  in  section  18  of  the  present  Constitution  has  been 
in  force  for  forty-five  years,  without  so  far  as  I  know  having  oc- 
casioned any  dispute  which  has  brought  the  question  of  its  interpre- 
tation before  our  supreme  court.  It  seems  to  have  answered  very 
well  for  forty-five  years.  Now  if  we  undertake  in  the  draft  which 
we  frame  to  provide  some  different  expression  in  place  of  the  ex- 
pression which  now  stands  in  section  18,  my  apprehension  is  that 
many  good  people  of  the  commonwealth,  many  well-meaning  people 
of  this  commonwealth,  are  likely  to  be  so  disturbed  by  this  change 
that  they  will  forget  and  ingnore  the  numerous  wise  provisions 
which  we  hope  to  suggest  to  the  people  of  Pennsylvania  in  different 
parts  of  this  Constitution  and  give  their  whole  thought  and  attention 
to  the  controversy,  and  battle  over  this  change  with  all  the  con- 
sequences which  heated  imaginations  may  be  able  to  supply  as  to  the 
result  of  whatever  change  we  make.    On  the  other  hand,  Mr.  Chair- 
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man,  if  we  leave  the  language  of  section  eighteen  as  it  is,  the  exper- 
ience of  the  past  forty-five  years  indicates  that  there  is  no  probability 
of  any  question  or  any  difficulty  or  anj  controversy  arising  hereafter 
as  to  its  meaning.  The  revision  that  we  submit,  or  if  as  a  result  of 
our  labors  there  is  submitted  to  the  people  a  revision  of  the  Consti- 
tution, it  can  be  considered  and  acted  upon  by  the  people  free  from 
any  acrimonious  controversy''  which  might  otherwise  grow  out  of  an 
attempt  to  change  this  section.  Suppose  some  time  in  the  future  tlie 
question  should  arise  as  to  the  meaning  of  these  expressions  in  sec- 
tion 18,  and  suppose  that  should  come  before  the  su])reme  court  and 
the  supreme  court  should  decide  then  in  a  way  unsatisfactory  to  any 
considerable  body  of  our  people,  then  what  can  be  done?  Why  those 
who  feel  dissatisfied  with  the  interpretation  which  the  supreme  court 
may  put  upon  that  language  can  propose  an  amendment  to  the  sec- 
tion, and  if  there  is  a  suificient  body  of  opinion  behind  that  amend- 
ment to  have  it  submitted  by  the  legislature,  then  those  who  are  for 
it  and  those  who  are  against  it,  those  who  represent  one  view  and 
those  who  represent  the  other,  can  go  to  battle  on  that  one  question, 
wJien  the  question  arises.  But  taking  everything  into  consideration, 
Mr.  Chairman,  I  am  more  and  more  impressed  with  the  thought  that 
it  will  not  be  wise  if  we  permit  a  controversy  over  this  question,  full 
of  the  possibility  of  heated  controversy  as  it  is,  to  go  to  the  people 
as  a  part  of  what  we  are  going  to  try  to  prepare  for  their  considera- 
tion. The  very  debate  which  takes  place  in  this  Commission  by  broad- 
minded  gentlemen  is  some  intimation  of  the  controversy  and  the  dis- 
putes and  the  battle,  as  my  friend,  Judge  Gordon,  has  used  the  term, 
which  will  take  place  if  we  subiuit  to  the  people  a  revised  Constitution 
containing  tlie  suggestion  contained  in  the  language  of  section  18. 

The  CHAIKMAN.  The  Chair's  recollection  is  that  Dr.  Thorpe's 
substitute  has  irot  been  disposed  of. 

Mr.  ALTEK.  Mr.  Chairman:  No  sir.  I  mention  it  simply  as  a 
reason  for  not  favoring  that  of  Mr.  Pepper. 

The  CHAIKMAN.  Then  a  vote  will  be  taken  on  Dr.  Thorpe's 
amendment. 

Mr.  PEPPER.  Mr.  Chairman:  May  1  ask  whether  the  parliamen- 
tary situation  is  not  this,  that  Mr.  McCormick's  amendment  having 
been  defeated,  and  the  one  offered  by  the  Attorney  General  with- 
tlrawn,  the  record  was  then  left  with  the  report  of  the  Committee  and 
Dr.  Thorpe's  amendment  pending.  I  then  offered  a  substitute  for  all 
propositions.  The  other  proposals  that  have  arisen  have  been  dis- 
posed of,  and  I  submit  that  the  question  now  is  upon  my  substitute 
if  it  is  voted  down,  you  can  recall  Dr.  Thorpe's  amendment. 

On  the  question  recurring. 

Will  the  Committee  agree  to  the  substitute? 

Mr.  PINCHOT.  Mr.  Chairman:  Might  I  suggest  if  it  be  agreeable 
to  the  meml)ers  of  the  Commission  after  this  long  debate  that  the 
matter  will  not  be  settled  by  the  vote  that  we  take  now.  There  is 
some  confusion  in  my  mind,  because  I  have  not  made  my  mind  up, 
and  I  have  not  yet  succeeded  in  reaching  a  clear-cut  decision  on  any 
of  the  propositions  Avhich  have  been  offered.  I  want  to  follow  out  the 
suggestion  Mr.  McCormick  has  made  and  I  ask  whether  it  would  be 
possible  for  him  to  submit  to  the  members  of  the  Committee  in- 
formally or  in  any  other  way  the  statements  to  which  he  referred  in 
his  remarks  this  morning. 
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Mr.  McCOEMICK.    Of  what  nature,  Mr.  Pinchot? 

Mr.  PINCHOT.    You  said  you  had  figures,  and  so  on. 

Mr.  McCOEMICK.  Certain  evidence  in  regard  to  the  weakness 
and  evils  of  the  existing  system.  What  I  had  in  mind  was  to  sub- 
mit the  evidence  of  the  people  who  have  studied  these  cojiditions  as 
they  exist,  and  let  the  members  of  the  Commission  hear  that  evidence 
before  they  come  to  any  determination  in  the  matter.  I  have  here 
the  reports  and  statements  made  by  various  public  men  throughout 
Pennsylvania  through  the  Pennsylvania  charities  organization,  and 
I  feel  that  both  sides  should  be  heard,  both  the  Board  of  Public 
Charities  as  well  as  the  men  who  disapprove  of  the  existing  con- 
ditions. 

Mr.  PINCHOT.  I  have  misunderstood  you  and  I  withdraw  my  sug- 
gestion. 

Mr.  REED.  Mr.  Chairman:  I  would  suggest  to  meet  Mr.  Alter's 
position  we  should  avail  ourselves  of  the  benefit  of  Mr.  Pepper's 
amendment  down  to  the  third  provision.  In  that  respect  I  think  he 
had  introduced  something  better  than  Dr.  Thorpe,  so  that  it  would 
read  as  we  have  already  adopted  it  down  to  the  third  proviso  and 
then  amended  by  inserting  in  place  of  proviso  three,  the  Avords  of 
section  18. 

The  CHAIRMAN.   That  has  all  been  voted  on,  and  voted  down. 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  substitute? 

Mr.  ALTER.  Mr.  Chairman:  Carrying  out  Judge  Reed's  thought 
T  would  like  to  amend  Mr.  Pepper's  substitute  by  striking  out  every- 
thing after  the  word  "rendered"  in  the  eleventh  line. 

Mr.  REED.  Mr.  Chairman:  That  seems  to  be  something  I  under- 
stand.   I  will  second  that. 

On  the  question, 

Will  the  Committee  agree  to  the  motion? 

Mr.  PEPPER.  Mr.  Chairman:  May  I  ask  for  light  upon  this 
question.  Among  other  things  stricken  out  if  that  resolution  were 
to  prevail  is  the  provision  that  appropriations  must  receive  the  vote 
of  two-thirds  of  the  members  elected  to  each  House ;  also  the  restric- 
tion u:pon  the  appropriations  to  individuals  and  communities,  and 
the  other  matter  which  follows  at  the  end  of  it.  I  do  not  know 
v/hether  it  is  intended  that  that  shall  be  stricken  out  or  not. 

Mr.  ALTER.  Mr.  Chairman:  I  would  ask  permission  to  have  the 
motion  stand  thus:  To  strike  out  everything  after  the  word  "rend- 
ered" in  line  eleven,  except  the  following:  provided  third"  instead 
of  "fourtli"  "that  every  such  appropriation  shall  be  made  by  the  vote 
of  two-thirds  of  the  members  elected  to  each  House." 

The  CHAIRMAN.  Strike  out  provision  three  and  substitute  the 
word  "third"  for  "fourth"  in  the  fourteenth  line? 

Mr.  ALTER.  Mr.  Chairman:  And  what  follows  that  fourth  pro- 
viso— which  follows  what  I  read,  in  other  words,  strike  out  of  this 
everything  which  intends  to  supply  something  that  now  is  in  the 
eighteenth  section  and  consider  the  eighteenth  section  separately 
when  we  come  to  it. 

Mr.  McCORMICK.  Mr.  Chairman:  I  was  told  by  Mr.  Pepper 
when  I  was  discussing  this  question  that  the  weakness  as  I  saw  it 
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in  this  proposal  was  taken  care  of  in  the  budget  system.  Of  course,  I 
am  voting  upon  this  question  without  any  knowledge  as  to  what  the 
budget  plan  is  to  be.  Therefore,  until  I  know  that,  I,  of  course,  must 
vote  in  the  negative. 

On  tlie  question  recurring, 

Will  the  Committee  agree  to  the  amendment? 

It  was  agreed  to. 

On  the  question  ~ 

Will  the  Committee  agree  to  the  substitute  as  amended? 
Mr.  ALTER.    Mr.  Chairman:  The  last  sentence  of  proviso  four 
comes  out. 

Mr.  PEPPER.  Mr.  Chairman,  may  I  ask  whether  this  statement 
of  the  parliamentary  situation  as  just  made  is  really  the  correct  one. 
The  resolution  which  I  offered  is  a  resolution  to  strike  out  sections 
17  and  18  and  to  substitute  for  them  the  section  which  hais  t^een 
under  debate.  It  is  now  proposed,  as  I  understand  it,  to  strike  out 
the  third  proviso  of  my  substitute,  which  has  just  been  done,  and  also 
to  strike  out  the  concluding  part  of  the  substit\ited  resolution.  Then 
will  it  not  be  necessary  to  take  some  action  to  reinsert  section  18? 
It  Lliut  is  not  done,  we  have  nothing  on  the  record  dealing  with  de- 
nominational or  religious  institutions,  and  if  you  do  it,  we  must 
reconsider  the  adverse  action  already  taken  on  that  particular  sub- 
ject and  proposal. 

The  CHAIRMAN.  The  Chair  does  not  so  understand  the  parli- 
mentary  situation? 

Mr.  ALTER.  Mr.  Chairman:  I  thought  the  amendment  proposed 
by  me  had  been  adopted.  I  was  just  explaining  what  the  effect  of 
my  amendment  was. 

Mr.  CARSON.  Mr.  Chairman:  Just  for  my  own  information  in 
voting  against  Mr.  Alter's  suggestion,  I  thouglit  I  was  voting  against 
striking  out  proviso  three ;  I  did  not  know  we  had  gone  beyond  that. 

Mr.  PEPPER.  Mr.  Chairman:  The  vote,  as  I  understand  it,  which 
was  taken  a  few  moments  ago,  was  a  vote  which  as  interpreted  by 
Mr.  Alter  was  in  effect  a  reconsideration  of  previous  action  which 
resulted  in  a  declination  to  include  the  language  of  section  18  in 
place  of  the  third  proviso  of  this  substitute.  In  the  judgment  of 
some  gentlemen  who  voted  on  the  question,  it  was  merely  to  strike 
out  all  of  proviso  three  as  it  stands. 

The  CHAIRMAN.  That  was  the  Chair's  understanding.  To  strike 
out  all  of  proviso  three  as  it  stands.  We  have  not  voted  on  the 
amendment,  which  would  strike  out  of  Mr.  Pepper's  substitute  every- 
thing after  the  words  "elected  in  each  House."  That  has  not  been 
\'oted  on. 

On  the  question. 

Will  the  Committee  agree  to  the  amendment? 
It  was  agreed  to.  ^ 
On  the  question  recurring. 

Will  the  Committee  agree  to  the  substitute  as  amended  ? 

It  was  not  agreed  to. 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  substitute? 

Mr.  PEPPER.  Mr.  Chairman:  May  I  ask  whether  it  is  an  over- 
sight or  by  intention  that  this  section,  if  adopted,  would  exclude  the 
power  of  the  general  assembly  to  appropriate  for  educational  uses? 
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Mr.  THORPE.  Mr.  Chairman:  The  purpose  of  the  amendment 
was  to  eliminate  the  word  "educational"  with  no  other  effect,  and 
leaving  the  article  on  education  when  it  should  arise  as  a  separate 
subject.   The  object  was  to  separate  the  two  kinds  of  appropriations. 

Mr.  FOX.  Mr.  Chairman:  I  move  to  amend  by  inserting  the  word 
"educational"  after  the  word  "charitable." 

The  CHAIEMAN.   The  Chair  hears  no  second. 

Mr.  ALTER.   Mr.  Chairman :  I  second  the  motion. 

On  the  question, 

Will  the  Committee  agree  to  the  amendment? 

It  was  not  agreed  to. 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  substitute? 

It  was  agreed  to. 

The  CHAIRMAN.  The  parliamentary  situation  is  to  substitute 
Pr.  Thorpe's  proposal  for  section  17  and  leave  section  18  undisposed 
of.  Then  the  qiiestion  would  arise  on  what  disposition  is  to  be  made 
of  section  18. 

COMMITTEE  OF  THE  WHOLE  RISES 

The  Committee  of  the  Whole  then  rose  and  the  Chairman  reported 
progress. 

RECESS. 

Mr.  REED.  Mr.  Chairman:  I  move  you  that  the  Commission  do 
now  take  a  recess  until  2.30  o'clock  P.  M. 

Mr.  ALTER.    Mr.  Chairman:    I  second  the  motion. 

The  motion  was  agreed  to. 
'  Whereupon,  at  1.05  o'clock  P.  M.,  the  Commission  took  a  recess 
until  2.30  o'clock  P.  M. 

AFTER  RECESS. 

The  Commission  reconvened  at  2.30  o'clock  P.  M. 
The  Chairman,  William  I.  Schaffer.  in  the  Chair. 
The  CHAIRMAN.    The  hour  for  the  reconvening  of  the  Commis- 
sion having  arrived,  the  Commission  will  be  in  order. 

MINUTE  ON  THE  DEATH  OF  ISAAC  SHARPLESS. 

Mr.  THORPE.  Mr.  Chairman  and  members  of  the  Commission: 
Under  the  instruction  of  the  Chairman,  I  have  prepared  a  paragraph 
to  enter  on  the  minutes  concerning  Dr.  Sharpless. 

The  minute  was  read  by  the  Secretary  as  follows: 

The  Commission  on  Constitutional  Amendment  and  Revision  ap- 
pointed by  his  Excellency  the  Governqr  of  the  commonwealth,  of 
which  Commission  Dr.  Isaac  Sharpless  was  an  appointed  member, 
pauses  amidst  its  labors  to  contemplate  the  life  and  character  of 
its  eminent  associate,  and  enters  on  its  minutes  its  tribute  to  his 
memory,  its  sense  of  loss  at  his  passing,  and  to  extend  its  sympathy 
to  his  friends  and  family. 

Mr.  STACKPOLE,  Mr.  Chairman:  I  move  the  adoption  of  the 
minute. 

Mr.  REED.    Mr.  Chairman:    I  second  the  motion. 
It  was  unanimously  adopted. 
25 
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.     EEPORTS  FROM  COMMITTEES. 

The  CHAIRMAN.  Are  there  any  reports  from  committees  at  this 
time? 

Mr.  ENGLISH.  Mr.  Chairman:  I  desire  to  offer  a  report  of  the 
special  committee  on  local  government. 

The  CHAIRMAN.    The  report  will  be  received. 
For  Report  No.  17  see  Appendix. 

COMMITTEE  OF  THE  WHOLE. 

The  Commission  then  resolved  itself  into  the  Committee  of  the 
Whole,  William  I.  Schaffer,  Chairman. 

ARTICLE  III,  SECTION  18. 

The  CHAIRMAN.  The  first  section  in  order  for  consideration  is 
section  18  of  article  III  of  the  Constitution,  the  report  of  Committee 
No.  1  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  section  as  follows:  ■ 

Section  18.  No  appropriation  shall  be  made  for  chai-itable,  educational  or  benev- 
olent purposes  to  any  person  or  community,  nor  to  any  institution,  corporation  or 
association  in  which  there  is  denominational  or  sectarian  i]istruction  given,  or  which 
is  not  open  for  the  admission  of  any  persons  without  distinction  as  to  denomina- 
tion or  sectarian  beliefs.  This  section  shall  not  prohibit  appropriations  for  pen- 
sions or  gratuities  for  militai-y  services,  for  the  retirement  of  judges  and  employes 
of  the  state,  or  state  institutions  or  for  the  retirement  of  employes  of  the  public 
school  system. 

On  the  question,         -  . 
Will  the  Committee  adopt  the  report? 

Mr.  ALTER.  Mr.  Chairman:  Section  17  of  article  III  having 
been  disposed  of,  and  it  having  been  decided  by  the  Committee  not 
to  combine  sections  17  and  18,  we  have  gection  18  remaining  for 
our  consideration.  I  move  that  section  18  be  adopted  as  it  stands 
with  the  addition  of  the  following:  "except  that  pensions  may  be 
provided  for  the  retirement  of  judges  and  employes  of  the  couimon- 
wealth,  and  its  agencies,  including  the  public  school  systeru."' 

The  amendment  was  read  by  the  Secretary  as  follows: 

Section  18.  No  appropriation,  except  for  pensions  or  gratuities  for  mihtaj'v  serv- 
ices, shall  be  made  for  charitable,  educational  or  benevolent  purposes  to  any  person 
or  community,  nor  to  any  denominational  or  sectarian  institution,  corporation  or 
association,  except  that  pensions  may  be  provided  for  the  retirement  of  judges  and 
of  employes  of  the  commonwealth  and  its  agencies,  including  the  public  school 
system. 

Mr.  REED.    Mr.  Chairman:    I  second  the  amendment. 
On  the  question. 

Will  the  Committee  agree  to  the  amendment? 

Mr.  FISHER,  Mr.  Chairman:  I  was  just  wondering,  in  the  in- 
terest of  English,  whether  it  would  not  be  a  good  thing  to  insert 
ir.  the  amendment  after  the  words  "military  service"  the  words  "and 
excepting  also." 

Mr.  ALTER.  Mr.  Chairman:  I  realized  in  drafting  it  that  prob- 
ably the  committee  on  style  would  change  the  position  of  the  amend- 
ment. I  drew  it  up  as  it  is  in  order  that  it  may  be  perfectly  ap- 
parent that  the  present  section  in  so  far  as  it  goes  is  entirely  un- 
changed. 
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On  the  question  recurring, 

Will  the  Committee  agi'ee  to  the  amendment? 

It  was  agreed  to.  . 

On  the  question, 

Will  the  Committee  adopt  the  report  as  amended? 
It  was  adopted. 

PENSIONS  FOR  TEACHERS  IN  SEMI-STATE  INSTITUTIONS. 

Mrs.  MILLER.  Mr.  Chairman:  Before  going  into  the  matter  of 
cliarities,  there  is  one  thing  I  would  like  to  bring  to  the  attention 
of  the  Commission  for  consideration  later.  On  Saturday  two  teach- 
ers from  the  Allegheny  County  Deaf  and  Dumb  Institution,  which  is 
a  semi-state  institution,  came  to  me  and  asked  if  they  could  have 
any  help  from  this  Commission  in  securing  pensions  for  teachers 
in  those  institutions.  Heretofore  it  has  been  considered  unconsti- 
tutional for  them  to  come  under  the  pension  sj'stem,  although  they 
are  teachers.  In  looking  over  these  semi-state  institutions,  yoa 
will  notice  that  there  are  several  institutions  for  the  deaf  and  dumb 
and  also  for  the  blind,  and  it  would  seem  to  me  that  it  would  be 
wise  to  take  these  institutions,  these  semi-state  institutions  and 
put  them  in  our  educational  system,  because  the  children  that  an; 
coming  to  these  institutions  are  children  that  we  are  not  able  to 
take  care  of  in  our  public  school  system.  Yet,  through  these  institu- 
tions they  are  made  good  citizens,  able  to  earn  their  own  living, 
although  handicapi^ed  by  nature.  These  teachers  receive  eight  hun- 
dred dollars  a  year  and  some  of  them  less.  They  are  facing  the  fact 
that  unless  we  piece  out  the  bare  living  wage  we  are  giving  them, 
tJiey  will  have  to  go  to  one  of  the  charitable  institutions  in  their  old 
age,  and  they  want  some  redress  for  that  condition.  Thej^  must  have 
more  training  even  than  the  public  school  teachers,  as  they  must 
have  the  special  training  to  fit  them  to  train  the  blind  and  the  deaf 
and  dumb. 

The  CHAIRMAN.  If  Mrs.  Miller  will  bring  this  matter  up  at  a 
later  stage  in  the  proceedings,  I  have  no  doubt  that  it  will  receive 
full  consideration.  The  Chair  knows  it  is  a  very  broad  subject 
because  we  had  to  consider  it  in  an  opinion  that  I  drew  in  the  Attor- 
ney General's  department. 

The  next  business  before  the  Committee  of  the  Whole  is  on  the  re- 
port of  Committee  No.  4.  The  report  of  this  Committee,  report  No. 
16,  I  think  each  member  will  find  on  his  desk. 

PROPOSED  AMENDMENT  TO  BUDGET  SYSTEM. 

Mr.  PEPPER.  Mr.  Chairman:  Before  we  take  up  the  report  of 
that  committee  will  it  be  in  order  for  me  to  offer  a  proposed  amend- 
ment to  the  section  relating  to  the  budget  system  which  was  spoken 
of  this  morning,  in  order  that  it  may  be  before  the  Committee  for 
consideration  at  a  future  session  without  any  intention  that  it  should 
be  debated  at  the  present  time. 

The  CHAIRMAN.  I  think  it  would  be  well  to  do  so.  I  would 
suggest  that  the  amendment  be  read.  As  I  recall  it  we  have  already 
adopted  amendments. 

The  Secretary  read  the  proposed  amendment  as  follows : 

Amend  section  15,  article  III,  as  follows: 
"        /i-^'^''"^'^  ^'^^^  "including"  in  the  fifth  line  and  substitute  the  word 
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(2)  After  the  word  "submit"  in  the  eighth  line  insert  the  following:  "a  pro- 
posal for  such  appropriation  for  charitable,  benevolent  and  educational  purposes 
as  he  shall  think  proper  and  sliall  also  submit." 

(3)  After  the  word  "budget"  in  the  ninth  line  insert  tlie  following  :  "and  a  bill 
to  carry  into  effect  his  said  proposal." 

After  section  15,  article  III,  insert  a  new  section  to  be  known  as  section  16,  as 
follows  : 

"Section  16.  In  .submitting  his  pi'oposal  for  appropriations  to  charitable,  bene- 
volent and  educational  uses  the  Governor  shall  indicate  the  basis  upon  which  the 
cost  of  approved  work  or  service  to  be  done  or  rendered  by  designated  corporations 
and  associations  is  to  be  computed  and  shall  recommend  an  aggregate  sum  to  be 
appropriated  and  distributed  among  said  corporations  and  associations  upon  such 
basis.  The  general  assembly  may  decrease  but  may  not  increase  the  aggregate  item 
thus  recommended,  but  shall  in  no  case  appropriate  any  sum  to  a  corporation  or  as- 
sociation except  to  such  as  may  be  designated  by  the  Governor  and  except  in  con- 
formity with  the  method  so  recommended.  Action  upon  the  bill  embodying  said 
proposal  shall  be  taken  by  the  general  assembly  at  the  time  that  action  is  taken 
upon  the  general  api:)ropriation  bill." 

Mr.  PEPPER.  Mr.  Cliairmau:  The  principal  proposal  that  1 
have  to  make  is  of  a  new  section  to  be  section  16,  but  in  order  to 
lay  the  ground  for  the  section,  two  changes  are  g'uggested  in  section 
15  of  article  III  as  heretofore  adopted. 

Let  me  merely  say,  Mr.  Chairman,  that  the  purpose  of  treating 
this  subject  in  a  section  severed  from  ihe  budget  section  is  two-fold. 
First,  for  the  sake  of  simplicity  of  statement,  and  second  in  order 
tliat  a  way  may  be  found  for  submitting  the  appropriation  item  for  a 
two-thirds  vote  as  distinguished  from  the  majority  sufficient  for  the 
purposes  of  the  general  appropriation  bill.  I  move  this  resolution, 
and  if  it  be  seconded,  ask  that  the  matter  lie  over  for  future  (pon- 
sideration. 

Mr.  FISHER.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

The  CHAIRMAN.  Is  there  any  other  matter  to  come  before  the 
Committee  at  this  time? 

If  not  we  will  take  up  the  report  of  Committee  No.  4. 

ARTICLE  IX,  SECTION  1. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  1  of  article  IX  of  the  Constitution,  the  report  of  Committee 
No.  4  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows : 

Section  1.  All  taxes  shall  be  uniform,  upon  the  same  class  of  subjects,  within 
the  territorial  limits  of  the  authority  levying  the  tax,  and  shall  be  levied  and  col- 
lected under  general  laws;  but  the  general  assembly  may  by  general  laws  pro- 
vide for  the  creation  of  taxing  districts  to  facilitate  public  improvements  therein, 
may  by  such  laws  classify  the  subjects  of  taxation  for  the  purpose  of  laying  graded 
or  progressive  taxes ;  and  may  assess  and  tax  land,  improvements  and  timber 
separately  at  either  the  same  or  at  different  rates,  or  may  assess  and  tax  either 
without  taxing  the  other.  ^ 

On.  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  PEPPER.  Mr.  Chairman:  May  I  say  with  reference  to  a 
certain  portion  of  the  section  that  the  recommendation  as  embodied 
in  this  report  is  affected  in  an  important  particular  by  a  conclusion 
that  has  been  reached  and  is  about  to  be  reported  out  from  the  sub- 
committee of  three  appointed  by  the  Chair  to  deal  with  the  various 
subjects  relating  to  municipalities.  That  committee  finds  that  the 
creation  of  taxing  districts  for  various  purposes  is  more  properly 
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a  subject  for  constitutional  provision  under  tlie  head  of  municipali- 
ties than  under  the  head  of  taxation  and  finance,  and  the  provision 
will  be  submitted  for  the  considei'ation  of  t<he  Committee  on  the 
subject  of  the  creation  of  taxing  districts  as  a  part  of  the  general 
scheme  of  constitutional  provision  which  affects  municipalities  and 
other  political  subdivisions  of  the  state.  Therefore,  with  the  per- 
mission of  the  Committee  I  wish  to  withdraw  from  the  proposed  sub- 
stitute the  following  words:  "provide  for  the  creation  of  taxing 
districts  to  facilitate  public  improvements  therein  may  by  such  laws," 
so  that  after  cutting  out  these  words  the  sentence  will  read  "but  the 
general  assembly  may  by  general  laws  classify  the  subjects  of  taxation 
for  the  purpose  of  laying  graded  or  progressive  taxes"  and  the  rest 
of  it  as  printed. 
On  the  question, 

Will  the  Committee  agree  to  the  amendment? 

Mr.  PEPPER.  Mr.  Chairman:  I  ought  to  say  that,  as  appears 
from  the  report  of  the  committee  as  printed  on  page  two,  the  pro- 
vision on  the  subject  of  the  laying  of  graded  or  progressive  taxes  is 
reported  by  the  committee  without  recommendation  for  the  reason 
that  a  resolution  to  amend  the  Constitution  in  that  particular  has 
passed  the  legislature  and  is  about  to  be  siibmitted  for  the  vote  of 
the  people  next  November.  It  seemed  proper  to  Committee  No.  4 
to  include  the  language  of  the  proposed  amendment  as  part  of  the 
section  now  reported  and  to  postpone  iinal  consideration  of  the  pro- 
priety of  the  language  until  we  can  act  in  the  light  of  the  popular 
decision  on  the  subject.  Therefore,  we  have  reported  the  section 
as  it  would  stand  if  this  amendment  were  to  be  adopted.  We  make 
no  present  recommendation  respecting  it,  thinking  our  deliberations 
will  still  be  in  progress  whe;i  the  general  election  shall  have  taken 
place. 

The  CHAIRMAN.  It  can  be  acted  upon  in  the  Committee  of  the 
Whole  and  final  action  would  be  taken  following  the  election  on 
this  whole  c^uestion  in  the  fall. 

Mr.  REED.  Mr.  Chairman:  It  was  understood  in  our  committee 
that  that  matter  of  graded  and  progressive  taxes  was  not  the  sub- 
ject of  serious  consideration  and  debate,  nor  was  there  any  vote 
taken  upon  it,  and  for  myself,  if  there  liad  been,  I  would  have'dis- 
sented  and  asked  the  Commission  to  test  the  question.  As  it  is,  I  do 
not  like  to  see  that  go  in  and  be  acted  upon  as  though  it  was  the  sense 
of  our  committee  that  such  a  provision  is  proper.  I  for  one  am  very 
much  opposed  to  it.  I  think  possibly  one  or  two  of  the  members  of 
the  committee  might  feel  the  same  way.  It  has  seemed  to  me  that  in 
view  of  the  fact  that  the  Federal  governuient  is  imposing  a  graded 
income  tax  and  a  progressive  inheritance  tax  and  that  in  all  proba- 
bility such  tax  mil  be  imposed  for  the  next  generation,  and  the 
Auditor  General  says  to  us  that  he  has  not  only  enough  subjects 
of  taxation,  but  that  if  necessary  he  could  without  any  further  legis- 
lation probably  collect  seven  or  eight  million  dollars  more  an- 
nually, that  it  would  be  unjust  and  work  an  injustice  on  the  people 
of  this  state  to  impose  on  them  a  state  progressive  income  or  a  pro- 
gressive inheritance  tax.  When  the  time  comes  that  the  Federal 
government  sliall  cease  to  collect  these  enormous  taxes  and  the  state 
of  Pennsylvania  needs  the  money,  it  will  be  an  easy  matter  for  the 
legislature  to  have  the  Constitution  amended.    Of  course,  I  am  pre- 
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suming  now,  I  am  treating  it  as  though  there  was  no  such  question 
before  the  people.  I  do  not  like  to  see  this  Commission  express  it- 
sell'  one  way  or  the  pther  on  this  subject  that  is  coming  up  to  the 
people  next  fall  for  a  vote.  Jf  we  adopt  this  today  it  is  an  endorse- 
ment and  Avill  be  used  as  an  endorsement  of  the  proposition  when 
it  comes  before  the  people  next  fall  at  the  general  election.  I  would 
move  to  amend  this  section  by  striking  out,  if  I  can  make  an  amend- 
ment to  Mr.  Pepper's,  "may  by  such  law  classify  the  subjects  of  tax- 
ation for  the  purpose  of  laying  graded  or  progressive  taxes,"  v/ith 
the  understanding  that  that  is  only  tentative.  Of  course,  if  the 
people  vote  the  other  way  next  fall  it  would  be  a  very  simple  matter 
to  amend  the  provision  finally. 

Mr.  GORDON.    Mr.  Chairman:    1  second  the  amendment. 

On  the  question, 

Will  the  Committee  agree  to  the  amendment? 
It  was  agreed  to. 
On  the  question, 

Will  the  Committee  adopt  the  report  as  amended? 

Mr.  PEPPER.  Mr.  Chairman :  It  seems  to  me  that  if  we  are  going 
to  await  the  decision  of  the  people  in  regard  to  this  question  the 
logical  position  for  us  to  take  now  is  merely  to  pass  the  section  as 
reported  without  action  in  respect  to  this  particular  provision  of  it. 

I  think  Judge  Reed  is  quite  right  in  saying  that  we  ought  not  to 
prejudge  the  action  of  the  people  as  approving  the  provision  as  it 
stands,  but  I  think  it  is  also  true  that  we  ought  not  to  prejudge  that 
action  by  disapproving  of  it.  I  suggest  that  instead  of  striking  out 
the  provision,  the  resolution  to  adopt  the  section  as  reported  by  the 
committee  contain  in  it  a  reservation  with  respect  to  the  graded  or 
progressive  inheritance  tax.  That  makes  it  clear  that  we  have  not 
adopted  it,  that  we  have  not  taken  a  stand  upon  the  issue,  but  are 
simply  waiting  the  popular  determinatiou.  It  seems  to  me  that  this 
is  the  more  desirable  way  to  proceed,  because  otherwise  we  must  now 
.enter  upon  a  debate  of  the  difficult  and  disputable  question  as  to 
whether  or  not  we  are  to  strike  out  a  recommendation  which  has  been 
included  in  the  report  of  the  committee  although  without  the  recom- 
mendation of  the  committee. 

SECTION  1  OF  ARTICLE  IX  POSTI'ONED. 
Mr.  FISHER.  Mr.  Chairman:  This  amendment  introduces  an  at- 
tempt to  break  up  the  uniformity  of  taxation  that  has  existed  under 
our  former  Constitution.  One  of  the  propositions  is  now  before  the 
people  and  will  be  acted  upon  by  them  at  the  next  general  election. 
Now,  the  principle  that  will  be  decided  by  popular  vote,  in  my  opinion, 
will  be  whether  or  not  it  is  the  popular  will  that  we  shall  destroy 
uniformity  of  taxation.  If  the  people  say  by  their  vote  on  this  one 
particular  feature  that  we  shall  do  it,  then  we  may  consider  that 
we  have  a  mandate  from  them  to  consider  the  other*-  methods  pro- 
posed for  breaking  up  uniformity  of  taxation.  If  the  pending  amend- 
ment is  defeated  it  will  clearly  indicate  to  us  the  popular  will  to 
allow  our  uniform  system  to  remain  undisturbed.  It  seems  to  me  that 
it  would  be  wise  that  we  defer  consideration  of  the  entire  section ;  and 
I  would,  therefore,  move  you  that  further  consideration  of  this  section 
be  postponed. 

The  CHAIRMAN.    I  would  like  to  know  where  that  would  land 
the  subsequent  section  that  has  been  reported. 
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Mr.  PEPPER.  Mr.  Chairman:  That  action  would  be  entirely 
agreeable  to  uS;  I  think  1  can  speak  for  the  committee  to  that  effect 
if  this  may  be  done  without  prejudice  to  an  adequate  consideration 
of  the  ensuino  section.  There  is  one  matter  which  1  think  Judge  Kelly 
would  like  to  bring  to  the  attention  of  the  Committee  in  the  way  of 
an  amendment  to  the  section,  and  if  that  amendment  should  be  intro- 
duced and  were  to  be  incorporated  in  the  section  and  then  if  the  whole 
section  as  amended  were  to  lie  over  for  consideration,  it  would  seem 
the  orderly  course  to  pursue. 

Mr.  KELLY.  Mr.  Chairman:  The  matter  that  I  have  in  mind 
arises  in  the  last  clause,  that  is  the  clause  which  follows  the  semi- 
colon in  the  fourth  line  from  the  bottom,  "and  may  assess  and  tax 
land,  improvements  and  timber  separately  at  either  the  same  or  at 
different  rates,  or  may  assess  and  tax  either  without  taxing  the  other." 
It  seems  to  me  that  there  should  be  inserted  after  the  word  ''improve- 
ments" the  word  "minerals."  In  other  words,  in  making  this  pro- 
vision that  the  legislature  may  separately  tax  improvements  from 
the  land  itself  or  the  timber  from  the  rest  of  the  land  itself,  that 
it  would  be  better  to  broaden  it  sutflcientl}'  to  make  it  constitutional 
to  separately  consider  the  taxation  of  minerals,  and  I  call  the  chair- 
man's attention  to  that,  and  I  think  there  is  no  objection  from  the 
committee  that  has  that  work  in  hand.  I,  therefore,  second  the  mo- 
tion to  postpone. 

Mr.  PEPPER.  Mr.  Chairman:  The  committee  will  accept  that 
recommendation. 

The  CHAIRMAN.    The  committee  having  accepted  that  sugges- 
tion, those  words  will  be  incorporated  in  the  report  of  the  committee. 
On  the  question. 

Will  the  Committee  agree  to  the  motion? 
It  was  agreed  to. 

ARTICLE  IX,  SECTION  2. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration 
in  section  2  of  article  IX  of  the  Constitution,  the  report  of  Com- 
mittee No.  4  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  2.  The  general  assembly  may,  by  general  laws,  exempt  from  taxation 
public  property  used  for  public  purposes,  actual  places  of  religious  worship  places 
of  burial  not  used  or  held  for  private  or  corporate  profit,  and  institutions  of  purely 
public  charity ;  but  in  all  cases  in  which  exemption  is  claimed  for  property  used 
wholly  or  in  part  for  educational  purposes  on  the  ground  that  the  same  is  an  actual 
place  ot  religious  worship  or  a  purely  public  charity,  the  exemption  shall  be  allowed 
only  where  the  language  of  instruction  is  English  and  where  the  educational  stand- 
ards are  at  least  as  high  -as  the  standards  of  public  schools  of  a  similar  grade  All 
other  exemptions  shall  be  void. 

On  the  question. 

Will  the  Committee  adopt  the  rgport?  - 
Mr.  FOX.   Mr.  Chairman :   I  would  like  to  ask  the  chairman  of  the 
committee  what  is  the  purpose  of  having  the  provision  with  respect 
to  the  instruction  in  English? 

Mr.  PEPPER.   Mr.  Chairman:    It  was  represented  to  the  commit 
tee,  and  the  information  was  believed  by  us  to  be  correct,  that  there 
are  a  number  of  institutions  in  different  parts  of  the  commonwealth 
where  exemptions  of  property  are  asked  in  cases  in  \\-hich  the  property 
is  a  place  of  religious  worship,  but  where  the  property  is  in  part  used 
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for  giving  instruction,  and  that  instruction  in  the  institution  under 
consideration  is  given  in  foreign  languages.  I  do  not  mean  that  for- 
eign languages  are  taught,  but  that  the  language  of  instruction  is  not 
English,  and  the  principle  which  the  committee  desired  to  favor  was 
that  the  privilege  of  exemption  in  cases  where  it  is  otherwise  appli- 
cable is  earned  only  by  institutions  which  are  giving  their  instruc- 
tions in  English  and  are  not  engaged  in  perpetuating  a  foreign  tongue. 

Mr.  FOX.  Mr.  Chairman:  A  further  question.  Is  it  the  under- 
standing of  the  chairman  of  the  committee  that  where  religious  serv- 
ices are  actually  conducted  in  a  foreign  language,  conducted  in  a 
particular  church  for  example,  that  woiild  not  prevent  the  exemption 
of  that  church? 

Mr.  PEPPER.  Mr.  Chairman:  No,  sir.  It  is  not  our  thought 
that  that  would  be  the  case,  because  the  language  is,  "but  in  all  cases 
in  which  exemption  is  claimed  for  property  used  wholly  or  in  part  for 
educational  purposes  on  the  ground  that  the  same  is  an  actual  place 
of  religious  worship  or  a  purely  public  charity,  the  exemption  shall 
be  allowed  only  where  the  language  of  instruction  is  English  and 
where  the  educational  standards  are  at  least  as  high  as  the  standards 
of  public  schools  of  a  similar  grade."  In  other  words,  our  thought  is 
that  there  are  cases  in  which  an  institution  is  really  educational 
but  claims  exemption  because  its  property  is  used  wholly  or  in  part, 
as  an  actual  place  of  religious  worship,  and  the  exemption  is  granted 
on  that  ground.  We  wanted  to  safeguard  the  ground  of  exemption  in 
that  class  of  cases  by  providing  for  an  adequate  measure  of  scholar- 
ship and  that  the  language  of  instruction  should  be  English.  We  do 
not  feel,  however,  that  there  is  any  danger  of  that  being  considered  as 
depriving  an  actual  place  of  religious  worship  of  its  right  to  exemption 
merely  because  its  services  are  conducted  in  a  foreign  language. 

Mr.  THORPE.  Mr.  Chairman:  May  1  ask  Mr.^Pepper  whether 
there  would  be  any  difficulty  arising  in  such  a  case  as  this?  I  know 
an  instance  where  the  instruction  in  the  parochial  schools  is  partly 
in  English  and  partly  in  German,  and  the  other  services  are  in  Ger- 
man in  that  parochial  school.  And  I  would  as':  whether  that  ex- 
empts on  those  grounds. 

Mr.  PEPPER..  Mr.  Chairman:  I  am  saying  for  the  committee, 
sir.  that  their  understanding  in  making  this  recommendation  is  that 
the  exemption  will  not  be  allowable  except  where  tlie  language  of  all 
instruction  is  English.  As  I  said,  we  are  not  attempting  to  raise 
any  question  about  the  propriety  of  teaching  foreign  languages,  but 
there  is  a  difference  between  instrnction  in  foreign  language  and  the 
language  of  instruction  used  in  the  institution,  and  our  recommenda- 
tion is  that  the  language  of  instruction  in  the  institution  must  be  the 
English  language  in  order  that  that  institution  may  claim  exemption 
successfully. 

On  the  question  recurring, 

Will  the  Committee  adoi)t  the 'report? 

It  was  adopted. 

ARTICLE  IX,  SECTION  4. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  4  of  article  IX  of  the  Constitution,  the  report  of  Committee 
No.  4  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows : 
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Section  4.  Except  with  the  approval  of  three-fourths  of  all  the  members  elected 
to  each  House,  no  debt  shall  be  created  by  or  on  behalf  of  the  state  for  any  purpose 
other  than  to  supply  casual  deficiencies  of  revenue  not  exceeding  one  million  dol- 
lars,^  repel  invasion,  suppress  insurrection,  defend  the  state  in  war,  improve  and 
rebuild  the  highways  of  the  commonwealth,  acquire  land  within  the  commonwealth 
for  forest  purposes,  ipr  pay  existing  debts. 

,  On  the  question, 
Will  the  Committee  adopt  the  report? 

Mr.  PINCHOT.    Ma  Chairman:  May  I  say  just  one  word?  Then 
I  will  stand  ont  of  the  way.    I  think  you  are  all  familiar  with  the 
arguments  on  the  subject  in  question  in  most  respects,  and  I  merely 
want  to  call  attention  to  the  fact  in  the  purchase  of  forest  lands 
the  state  does  at  one  time  two  things.    It  not  only  provides  against 
the  famine  in  timber  already  begun  to  be  felt  in  our  state  through  the 
excessively  high  prices  as  to  forest  products ;  but,  at  the  same  time,  it 
makes  an  investment  which  will  become  remunerative.  Drawing 
the  distinction  between  the  forest  land  and  the  construction  of  roads, 
the  money  expended  for  roads  is  repaid  in  the  conveniences  to  the 
traveling  public  and  in  the  economic  advantages  which  follow  them ; 
but  the  purchase  of  forest  land  has  an  additional  character  which 
might  be  represented  in  the  case  of  roads,  if  the  roads  should  from 
time  to  time  spawn  automobiles  which  the  state  takes  and  sells. 
There  is  a_  double  reason  for  it.  And  because  of  the  very  critical  situa- 
tion in  this  state  I  believe  there  is  a  reason  for  haste,  not  undue  haste, 
but  reasonable  haste  which  wonld  be  indicated  by  a  bond  issue,  and 
securing  as  early  as  possible  five  millions  of  devastated  acres  in  the 
state  rather  than  follow  the  slower  process  of  annual  appropriation. 
Nevertheless  if  the  legislature  should  prefer  the  slower  process  it  could 
still  do  so  under  this  provision.    Throughout  the  whole  world  it  has 
come  to  be  seen  by  every  civilized  government  that  the  only  forest 
that  is  primarily  safe  is  the  forest  in  the  hands  of  the  state  itself, 
and  for  that  reason  it  has  become  necessary  for  all  civilized  govern- 
ments to  substantially  acquire  property  in  forest  lands.    I  want 
to  give  just  one  illustration  of  th(3  importance.  I  might  say  of  the  need. 
We  have  in  this  state  about  eighty  million  tons  of  anthracite  coal. 
It  costs  for  the  lumber  necessary  to  produce  that  coal  about  ten  cents 
a  ton.    Practically  every  bit  of  the  wood  required  comes  from  the 
south;  very  little  of  it  is  produced  in  Penn<^ylvania  at  all;  and  yet 
we  know  that  in  about  ten  years,  according  to  the  estimate  of  the 
United  States  Forestry  Service,  the  south  will  be  cut  out.   After  that 
is  gone  the  only  considerable  supply  for  the  anthracite  coal  mines 
comes  from  the  far  west.   We  are  already  importing  large  quantities, 
very  large  quantities  of  timber  from  the  Pacific  coast  to  the  Atlantic 
coast  to  Philadelphia  at  the  present  rate,  being  about  seventy-eight 
cents  for  one  hundred  pounds.    For  this  reason,  Mr.  Chairman,  and 
for  many  others,  I  trust  that  this  amendment  including  the  provision 
for  a  bond  issue  for  the  purpose  of  purchasing  forests  may  be  passed. 

Mr.  GORDON.  Mr.  Chairman:  I  should  like  to  interrogate  the 
gentleman.  I  should  like  him  to  state  just  what  the  condition  of 
the  forest  land  is  now  controlled  by  the  state,  if  he  knows;  if  he 
can  inform  this  Commission  what  is  the  condition  of  the  forest  land 
now  held  by  the  state  which  will  be  probably  taken  by  bond  issues 
under  the  amendment  we  have  now  before  us. 

Mr.  PINCHOT.  Mr.  Chairman:  In  answer  to  Judge  Gordon,  I 
might  say  that  the  five  million  acres^  of  which  I  have  been  speak- 
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ing  are  now  in  private  ownersliip  and  completely  desolated.  The 
state  owns  about  one  million  acres  of  forest  land.  I  understand, 
Judge  Gordon,  the  condition  of  the  state  land,  every  bit  has  been 
burned  over,  practically  all  of  it  was  devastated  before  it  came  into 
the  hands  of  the  state.  On  the  whole,  it  is  in  bad  condition  and 
the  unfortunate  part  of  it  is  that  it  is  now  being  devastated  still 
more  in  the  name  of  forestry.  However,  I  can  see  no  reason  to  oppose 
the  ultimate  acquisition  of  additional  state  land  because  of  the  very 
unfortunate  management  of  the  lands  that  we  have  now.  Does 
that  answer  your  question  ? 

Mr.  GORDON.  Mr.  Chairman:  In  particular  what  I  would  like 
to  have  the  gentleman  address  himself  to  is  this  proposition  which 
we  have  under  consideration,  which  contemplates  the  acquisition  of- 
additional  forest  lands  for  the  state.  T  would  like  him  to  point  out 
whether  the  acquisition  of  state  lands  by  the  state  has  been  advan- 
tageous, and  therefore  I  ask  him  what  the  condition  of  the  present 
forest  lands  is  in  possession  of  the  state;  what  remedy,  if  any,  he 
has  for  a  condition  which  would  seem  to  present  nothing  encourag- 
ing with  respect  to  the  future.  I  am  in  accord  with  the  general 
idea,  and  I  presume  the  Commission  is;  but  he  is  asking  the  state 
to  acquire  additional  land,  or  provide  the  means  for  it,  and  I  wanted 
to  know,  therefoi'e,  how  the  state  had  treated  its  present  acquisi- 
tion of  forest  lands,  whether  there  was  any  hope  in  the  present  state 
management  to  stop  the  devastation  he  points  out. 

Mr.  PINCHOT.  Mr.  Chairman:  If  I  believed  that  the  manage- 
ment such  as  the  state  forests  have  had  in  the  past  few  years  would 
continue,  I  should  strongly  oppose  the  purchase  of  any  other  forest 
lands  by  the  state,  because  of  the  very  notable  mismanagement  from 
which  the  land  has  suffered. 

Mr.  CARSON.  Mr.  Chairman:  Does  that  mean^hat  the  timber 
land  is  burned? 

Mr.  PINCHOT.  Mr.  Chairman:  Not  particularly  against  fire. 
The  laws  which  could  have  been  exercised  by  the  Department  of 
Forestry  to  prevent  fires  have  not  been  sufficiently  used,  and  that 
forest  devastation  is  now  going  on  on  these  lands  under  the  guise 
of  forestry;  in  other  words,  the  cutting  which  is  now  being  done 
on  state  lands  is  of  such  a  nature  as  not  to  preserve  them.  But  I 
am  very  glad  to  say  that  is  merely  a  temporary  matter  and  one 
which  I  am  sure  in  a  great  subject  of  this  sort  can  be  disregarded. 
In  other  words,  I  do  not  believe  that  the  incompetent  management 
of  the  Department  of  Forestry  at  this  time  should  be  allowed  to 
stand  in  the  way  of  great  public  improvement  of  this  sort.  I  have 
been  naturally  more  or  less  familiar  with  forest  matters  in  different 
parts  of  the  world,  and  I  never  saw  in  a  number  of  years  of  ex- 
perience any  parallel  case  to  this ;  and  therefore  I  am  sure  that  we 
may  assume  that  the  evils  are  merely  temporary,  and  can  be  disposed 
of.  As  a  rule,  as  an  almost  unbroken  rule,  the  management  of  state 
forests,  natural  forests,  government  forests,  by  the  organizations- 
which  have  them  in  charge,  both  in  this  country  and  all  over  the 
world,  so  far  has  been  admirable ;  and  the  fact  that  for  the  time  being 
Pennsylvania  state  forests  are  suffering  from  a  different  kind  of 
management,  I  am  sure  should  have  no  effect  whatever  in  preventing 
a  great  project  of  this  kind.  The  one  is  a  permanent  improvement 
and  the  other  is  a  temporary  misfortune. 
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Mr.  GOKDOjST.  Mr.  Chairman:  I  should  like  further  to  interrogate 
the  gentleman.  I  would  like  to  know  to  what  the  present  condition 
of  the  state  forests  in  this  very  wasteful  management  is  due.  What 
is  the  remedy  for  it? 

Mr.  PINCHOT.  Judge  Gordon,  the  remedy  is  extremely  simple. 
The  remedy  is  to  put  a  man  who  knows  his  business  in  charge.  / 

Mr.  GORDON.    Inefficient  management  then? 

Mr.  PINCHOT.  Yes;  it  is  a  case  of  incompetence  in  the  manage- 
ment of  the  Department  of  Forestry  from  which  the  state  has  suf- 
fered and  which  has  been  long  continued,  but  I  think  we  need  not 
count  upon  its  being  permanent.  " 

Mr.  GORDON.   He  might  die. 

Mr.  PINCHOT.  Yes ;  and  there  are  other  ways  in  which  a  change 
might  come,  but  what  I  am  particularly  anxious  to  emphasize  is 
that  this  single  unfortunate  case  in  this  state  ought  not  to  be  al- 
lowed to  stand  in  the  wnj  of  the  policy  which  is  universally  approved. 

Mr.  CARSON.  Mr.  Chairman:  I  rise  to  enlighten  my  own  mind 
on  the  subject,,  if  Mr.  Pinchot  will  allow  me  to  ask  one  or  two  ques- 
tions. I  recall  that  I  received  from  time  to  time  through  the  post- 
oflflce  little  bulletins  issued,  I  think,  by  the  Forestry  Department, 
and  accompanied  by  illustrations,  and  interesting  reading,  which  I 
have  not  the  special  information  to  discuss.  I  had  formed  the  im- 
pression from  fire  towers  on  hilltops,  the  cutting  of  fire  lanes  through 
the  forest,  and  the  provision  of  fire  extinguishers  carried  on  the  backs 
of  mules,  carrying  barrels  of  water,  and  the  study  of  the  topography 
of  the  region,  and  with  the  wind  in  a  given  direction,  that  the  forester 
from  his  tower  could  signal  the  exact  point  where  it  was  required  to 
check  the  conflagration,  either  by  backfiring  or  by  some  other  means 
of  arresting  the  spread  of  the  conflagration.  I  also  noticed  from 
time  to  time  pictures  of  extensive  replanting,  where  thousands  and 
thousands  of  acres  of  land  would  be  resown  with  timber  which  was 
considered  appropriate  to  the  soil,  either  pine  forests  or  oak  or  some- 
thing of  that  SOI"!.  I  have  gathered  from  what  you  have  said  that, 
instead  of  protecting  our  forests,  by  pursuing  an  improper  system 
we  really  are  gaining  nothing  from  the  million  acres  which  we  have 
already  acquired.  I  do  not  know  how  many  years  back  that  runs,  but 
T  think  it  runs  back  certainly  to  Governor  Hastings's  time,  possibly 
beyond  that,  in  the  acquisition  of  land.  Down  in  the  Mont  Alto 
Reservation,  I  recollect  riding  through  miles  and  miles  of  very  im- 
pressive timber.  I  do  not  know  M^hether  it  was  primeval  growth, 
but  some  of  the  trees  were  exceedingly  large.  I  have  been  on  some 
of  the  reservations  in  the  upper  part  of  the  state,  and  I  had  hoped 
that  what  was  being  done  gave  happy  augury  of  the  fviture.  It  is 
to  me  a  great  shock  of  surprise  as  well  as  disappointment  to  learn 
that  that  system  has  been  all  wrong.  Now,  what  Judge  Gordon  has 
said  impressed  me  a  good  deal,  and  that  is  if  our  experimentation 
during  the  past  four  or  five  gubernatorial  terms  has  been  ineffectual 
and  really  produced  no  results,  it  would  be  wrong,  without  some 
positive  facts  based  on  substantial  evidence  that  the  system  can  be 
remedied  and  the  spread  of  the  evil  checked,  to  impose  a  bonded  debt 
upon  the  people  of  the  state  in  order  to  acqiiire  land  which  you  now 
describe  as  devastated.  I  am  not  quite  clear  that  T  understand  what 
you  mean  by  the  word  devastated.   Do  you  mean  fire  swept? 
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Mr.  PINCHOT.  Mr.  Chairman:  And  then  burned  over  until 
there  is  little  or  nothing  left.  .  . 

Mr.  CARSON.    No  vegetation  springs  up. 

Mr.  PINCHOT.  The  condition  of  those  five  million  acres  of  de- 
vastated land  is  that  the  fires  have  been  over  them  so  often  that 
before  anything  does  spring  up  it  is  cut  down  again,  with  the  result 
that  nothing  is  produced  of  value  to  the  state. 

Mr.  CARSON.  Mr.  Chairman:  Am  I  correct  in  the  conclusion 
that  this  devastation  of  the  forests  is  a  menace  to  our  water  supply? 

Mr.  PINCHOT.  Mr.  Chairman:  It  is  a  very  serious  menace  to 
the  water  supply,  even  to  life.  Last  October  nearly  five  hundred 
human  lives  wei'e  lost  in  Minnesota  under  conditions  not  very  dif- 
ferent from  those  in  northern  Pennsylvania. 

Mr.  CARSON.  Mr.  Chairman :  Of  course,  the  loss  of  life  is  a  most 
deplorable  circumstance,  but  five  hundred  human  lives  weigh  but 
little  in  the  balance  against  the  agriculture  of  the  state  if  the  head- 
waters of  such  a  river  as  the  Susquehanna  are  menaced.  As  I  recall 
it  geographically,  in  the  center  of  the  commonwealth  the  drainage 
area  covers  about  twenty-nine  thousand  five  hundred  "square  miles, 
stretching  up  into  New  York  state  on  the  northern  branch,  anci 
stretching  into  the  western  part  of  the  state  on  the  western  branch 
and  its  tributaries,  among  them  the  Juniata,  and  altogether  it  gathers 
up  the  streams  on  a  watershed  draining  an  area  of  twenty-nine  thou- 
sand five  hundred  square  miles.  That  is  more  than  half  the  area  of 
the  state,  the  state  only  having  forty-five  thousand  square  miles. 
Thirty-seven  counties  of  tlie  state  are  drained  by  the  Susquehanna. 
I  have  not  primed  myself  on  this  question,  but  the  way  I  happen  to 
know  the  extent  of  the  territory  drained  by  the  Susquehanna  is  that  I 
had  the  duty  imposed  upon  me  when  in  office  to  endeavor  to  save  for 
the  commonwealth  the  slackwater  navigation  along  the  valley  of  the 
Susquehanna  by  insisting  that  a  provision  should  be  put  into  the  de- 
cree of  the  court  authorizing  the  building  of  the  dam  at  McCall's 
Fei'ry,  so  that  if  at  any  moment  the  state  deems  it  wise  to  improve  its 
inland  waterways,  that  that  dam  should  be  provided  with  locks  so 
that  the  water  could  be  preserved  and  not  rush  out  into  the  Chesa- 
peake Bay  and  leave  our  great  valleys  entirely  dry.  I  thought  that 
it  was  part  of  the  policy  of  the  state  to  acquire,  say,  five-thousand- 
acre  tracts  of  forest  lands  in  the  upper  regions  of  the  tributaries  of 
the  main  stream  of  the  commonwealth.  Devastation  by  fire,  of 
course,  drys  up  the  soil  by  exposing  it  to  light  and  air.  I  understand 
the  purpose  of  foliage  is  to  catch  the  rain.  The  pine  needles  will 
divide  the  raindrops;  in  the  case  of  the  white  pine,  each  drop  into 
five  drops,  and  in  case  of  the  yellow  pine,  each  drop  into  seven  dif- 
ferent drops,  which  trinltle  slowly  into  the  soil,  and  thereby  preserve 
the  moisture,  by  making  a  reservoir  of  water,  whereas  on  the  naked 
hillsides  the  water  rushes  down  and  sweeps  the  soil  of  the  upland 
farms  and  everything  else  out  leaving  nothing  but  desolation.  I 
am  entirely  in  sympathy  with  this  thought  of  forest  conservation, 
but  I  confess  that  I  am  both  pained  and  rather  surprised  to  learn 
what  has  been  done  during  all  these  years  has  really  gone  for 
naught. 

Mr.  PINCHOT.  Mr.  Chairman:  May  I  answer  the  gentleman 
briefly?  Here  is  the  situation  as  to  fire.  Two  hundred  and  fifty 
thousand  acres  are  burnt  over  in  this  state  every  year. 
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Mr.  CARSON.  Mr.  Chairman:  That  would  be  one-fourth  of  our 
present  forest  area. 

Mr.  PIXCHOT.  Mr.  Chairman:  There  is  in  the  hands  of  the  De- 
partment of  Forestry  here  the  most  perfect  weapon  ever  made  by 
any  legislature  to  assist  in  the  prevention  of  forest  fires.  The  act 
of  June  1,  1915,  under  which  the  department  has  the  right  to  declare 
that  the  condition  in  which  any  man's  land  is  kept  is  a  nuisance, 
and  that  if  he  does  not  clear  up  that  nuisance  every  day  in  which  he 
refuses  to  do  so  is  a  separate  offense,  and  there  is  a  penalty  of  one 
hundred  dollars  and  imprisonment.  Unfortunately,  no  forestry  de- 
partment in  the  United  States,  and  so  far  as  I  know  in  the  world, 
has  ever  had  in  its  hands  as  drastic  a  weapon  against  flre  as  that. 
That  bill  was  passed  in  1915,  and  in  not  a  single  case  has  it  ever 
been  iised.  That  is  a  remarkable  statement,  but  true.  iSTever  has  any 
man'been  compelled  within  the  last  ten  years,  until  within  the  last 
few  weeks,  no  man  has  ever  been  compelled  under  that  law  to  prevent 
this  great  danger  of  flre  by  the  condition  in  which  he  kept  his  land. 

Mr.  CARSON.  Mr.  Chairman :  Does  it  not  also  affect  the  fish  and 
game  of  the  state? 

Mr.  PINCHOT.  Mr.  Chairman :  It  does  affect  game,  fish,  agri- 
■  culture  and  transportation.  The  dangers  are  very  serious.  The 
ditficult^^  is  that  that  is  privately  held  land,  and  the  state  lands  are 
only  about  fifty  per  cent  safer  than  the  comparatively  unprotected 
lands  outside,  as  the  figures  of  the  state  flre  warden  show ;  that,  of 
course,  is  wrong,  because  there  is  a  complete  staff,  but  not  a  properly 
organized  staff,  of  state  foresters  and  rangers  whose  duty  it  is  to 
prevent  these  flres.  The  organization  of  the  State  Department  of 
Forestry  unfortunately  leaves  out  everything  that  a  good  department 
of  foi'estry  ought  to  contain.  Just  as  one  illustration  to  Mr.  Carson, 
I  happened  to  learn  j^esterday  of  one  state  reservation  which  has  for 
ten  consecutive  years  had  no  visits  from  anybody  in  the  Harrisburg 
oflBce  to  see  what  was  going  on.  I  know  of  many  others  that  have 
not  had  a  visit  for  five,  six,  seven,  eight  or  nine  years. 

Mr.  CARSON.  Mr.  Chairman:  Is  there  no  co-ordination  between 
the  Game  and  Fish  Commission  and  the  Forestry  Department? 

The  CHAIRMAN.  If  the  Chair  may  join  in  with  the  discussion.  I 
would  saj^  that  there  was  introduced  in  the  last  session  of  the  legis- 
lature a  conservation  bill  which  was  defeated. 

Mr.  PINCHOT.   Mr.  Chairman:   It  was  a  most  desirable  measure. 

Mr.  CARSON.  Mr.  Chairman:  I  know  that  the  great  zeal  on  the 
part  of  the  Fish  Commissioner  and  Game  Commissioner  was  to  get  an 
act  passed  in  1903.  There  was  an  act  passed  in  190.3  which  made  it 
an  offense  to  take  terrapin  and  bullfrogs  out  of  ponds  or  streams 
except  at  certain  seasons  of  the  year.  Afterwards  the  Fish  Commis- 
sioner and  Game  Commissioner  came  to  the  conclusion  that  snapping- 
turtles  so  strongly  resembled  terrapin  that  they  ought  to  be  within 
the  protection  of  the  law.  I  recollect  that  I  received  a  letter  which 
I  had  set  aside  for  framing.  I  do  not  know  whether  it  is  now  on  the 
walls  of  the  Attorney  General's  department  or  not.  I  received  a  let- 
ter from  a  justice  of  the  peace  dovrn  in  York  county  which  ran  some- 
thing as  follows:  "Dear  Attorney  General:  The  age  of  miracles 
is  not  yet  passed.  The  Fish  Commissioner  and  the  Game  Commis- 
sioner have  decided  that  the  snapping-turtle  is  a  terrapin,  and  ask 
me  to  send  men  and  boys  to  jail.    Please  decide  this  interesting 
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question  of  natural  history ;  but  please  remember  in  our  part  of  the 
country  a  sunfish  is  not  a  sucker  and  an  oyster  is  not  a  clam."  I 
affirmed  the  question  of  law  and  the  question  of  natural  history  both. 
What  ought  to  be  done,  Mr.  Pinehot?  I  am  really  very  much  inter- 
ested in  this.  I  must  say  that  I  had  imagined  that  the  interest  of  the 
lads  who  were  born  in  the  forest  was  enlisted  in  the  service  of  the 
forest  protection,  by  saying  to  them,  "These  are  your  native  woods, 
you  understand  their  ways,  their  hilltops  and  their  streams,  you  go  to 
work  and  help  the  forester  save  it."   Has  all  that  been  lost? 

Mr.  PINCHOT.  Mr.  Chairman :  I  am  sure  there  is  no  better  body 
of  men  in  the  state  employ  than  the  state  foresters,  all  gradiiates  of 
Mont  Alto  forest  academy.  You  cannot  find  a  finer  or  more  upstand- 
ing, badly  underpaid  and  neglected  body  of  faithful  public  servants. 

Mr.  CARSON.   Mr.  Chairman :   That  is  the  way  it  impressed  me. 

Mr.  PINCHOT.  Mr.  Chairman:  Without  leadership  it  is  impos- 
sible to  do  wliat  must  be  done. 

Mr.  McCORMICK.  Mr.  Chairman:  Might  I  ask  the  gentleman 
some  questions  in  regard  to  this  section,  because  it  happens  to  be  in 
my  opinion  a  very  important  question?  I  can  understand  how  our 
public  debt  might  be  increased  by  a  three-fourths  vote  of  the  legisla- 
ture to  purchase  forest  land  and  obtain  prof)erty  which  should  become 
an  asset  to  the  state.  There  has  always  been  an  old-fashioned  notion 
in  my  head  that  there  is  a  big  question  about  borrowing  money  to 
make  what  might  be  termed  temporary  improvements,  if  you  can 
take  it  out  of  your  annual  fixed  revenues.  I  wondered,  I  noticed  that 
in  this  section,  just  looking  at  it  from  a  business  standpoint,  that 
there  is  no  mention  of  any  sinking  fund  provision  if  the  legislature 
should  increase  the  debt,  and  I  wanted  to  ask  that  question,  or  does 
that  come  under  another  clause? 

Mr.  PEPPER.  Mr.  Chairman:  There  is-a  later  section  in  article 
IX  that  provides  that  in  effect.  It  provides  in  effect  that  when  the 
state  does  create  an  indebtedness,  a  sinking  fund  provision  shall  be 
inserted. 

Mr.  McCORMICK.  Mr.  Chairman:  The  only  question  that  I  would 
like  information  on  is  whether  or  not  the  committee  considered  any 
limit  that  might  be  imposed  upon  the  legislature,  as  to  whether  or 
not  the  committee  considered  any  limit  to  the  debt  that  might  be  im- 
posed by  the  legislature.  I  am  thinking  of  tJie  improvements  and 
rebuilding.  In  one  sense  that  might  be  classified  as  a  permanent  im- 
provement; in  another  sense  it  is  simply  repairing  and  rebuilding 
as  your  clause  states.  If  we  borrowed  fifty  million  dollars  todaj' 
by  a  vote  of  tlie  people,  and  at  the  present  rate  of  cost,  if  I  am  cor- 
rectly informed,  sixty  thousand  dollars  a  mile,  will  only  build  ap- 
proximately eight  hundred  miles  of  road,  and  that  the  state  has 
probably  in  its  care  all  told  about  eight  thousand  miles  of  road.  It 
would  take  a  half  billion  dollars  at  this  rate  to  build  the  roads  of 
the  state  that  are  under  state  control.  That  is  another  question  that 
1  think  should  be  carefully  considered  as  to  whether  or  not  in  a  sec- 
tion of  this  kind  a  limit  ought  to  be  fixed  as  to  how  much  can  the 
state  government  officially  spend  in  one  year.  How  many  miles  of 
road  would  it  be  possible  to  build  under  state  supervision  in  one 
year?  There  is  a  limit  to  an  efficient  expenditure  and  that  seems  to 
me  is  a  very  important  question  that  should  be  determined  on  this 
point.   I  do  not  know  whether  it  does  later  in  the  Constitution  take 


Jan.  21]        CONSTITUTIONAL  AMENDMENT  AND  REVISION  399 

care  of  that  proposition.  Then  there  has  been  no  budget  provided, 
and  there  is  no  intelligent  manner  of  providing  for  road  needs  if  it  is 
liassed,  presented  to  the  legislature  like  your  charitable  needs,  which 
we  passed  today  by  a  budget.  Every  county  wants  roads,  and  they 
want  all  the  roads  they  can  get.  If  each  of  the  sixty-seven  counties 
comes  in  with  its  demand,  and  they  all  have  votes  in  the  legislature, 
you  start  the  old  log-rolling  system.  How  can  you  make  a  proper  dis- 
tribution if  you  leave  this  question  open  in  this  way  for  the  legisla- 
ture to  determine?  These  are  questions  on  which  my  own  mind  is 
not  fully  made  up.  I  am  not  clear  about  it,  but  it  seems  to  me  it 
should  be  considered  in  discussing  this  clause.  In  other  words,  on 
the  question  of  roads,  you  open  up  a  different  question  than  you  do 
on  the  question  of  forestry  because  you  buy  a  piece  of  land  which 
under  proper  management  is  bound  to  increase  in  value;  on  the  other 
hand,  you  put  your  money  into  something  for  which  there  is  no  sink- 
ing fund  providing  for  the  i^ayment  of  the  debt,  and  the  debt  must  be 
paid  some  time,  as  the  road  is  depreciating  and  will  have  to  be  rebuilt 
again  some  day.  And  it  is  that  princii)le  that  I  would  like  to  have 
the  Commission  give  consideration  to  before  you  hastily  act  upon 
a  question  as  broad  as  this. 

Mr.  PEPPER.  Mr.  Chairman :  I  very  earnestly  hope  that  the  Com- 
mittee of  the  Whole  will  act  deliberately  and  advisedly  upon  this  pro- 
posal. We  are  aware  that  it  is  one  of  very  great  importance.  The 
constitutional  provision  as  it  stands  is  one  which  guards  so  jealously 
the  borrowing  power  of  the  state  as  in  etfect  to  leave  the  state  stripi^ed 
of  the  borrowing  power  for  anything  but  emergencies,  except  in  the 
case  of  roads.  That  is  an  exception,  as  Mr.  McCormick  will  remem- 
ber, that  has  been  introduced  only  by  the  recent  amendment  of  the 
Constitution  which  authorized  the  present  bond  issue  for  the  rebuild- 
ing and  repairing  of  the  highways  of  the  commonwealth.  It  is  true 
that  the  state  could  not  borrow  money  except  for  such  emergency 
purposes  as  to  suppress  insurrection,  to  repel  invasion  within  the 
state  in  .time  of  war,  for  casual  deficiencies  of  revenue  not  exceeding 
one  million  dollars  and  to  refund  state  debt.  In  other  words,  except 
for  the  road  provision  the  existing  Constitution  proceeds  upon  the' 
theory  that  this  great  business  corporation  of  ours  shall  do  none  of 
its  own  financing  for  ordinary  purposes  on  the  basis  of  its  credit. 
jSTow  the  proposal  brought  in  by  the  committee  represents  a  depart- 
ure from  that  policy.  Whether  it  is  a  wise  or  unwise  departure  is 
for  this  body  to  determine.  The  departure  is  a  departure  that  is 
specific  in  so  far  as  it  specifies  borrowing  for  purposes  of  acquiring 
land  for  timber  growing,  and  it  is  general  in  so  far  as  it  leaves  it  in 
the  power  of  the  legislature  to  borrow  for  any  purposes,  and  pledge 
the  credit  of  the  state,  provided  tliree-fourths  of  the  legislature  so 
vote.  Now,  Mr.  McCormick  is,  of  course,  quite  right  in  pointing  out 
the  dangers  that  there  always  are  Avhen  any  corporation  has  the 
borrowing  power  and  is  under  temptation  to  use  it  unwisely.  The 
question  we  have  to  consider  is  whether  the  danger  that  it  may  be 
used  unwisely  is  sufficient  reason  for  cutting  ofl:  this  great  corporate 
enterprise  of  ours  which  we  call  the  state  of  Pennsylvania  from 
utilizing  its  credit  for  purposes  which  three-fourths  of  the  legisla- 
ture approve.  It  seems  to  us,  and  when  I  say  us  I  mean  the  com- 
mittee, it  seems  to  the  committee  that  a  three-fourths  vote  is  a  reason- 
ably certain  assurance  that  the  proposal  under  consideration  wiU  be 
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one  which  will  stand  every  test  of  sound  business  standards  and  wise 
business  management.  If  that  priniciple  is  not  sound,  then  the  Com- 
mission ought  to  vote  down  the  proposal  of  the  committee  because 
that  is  the  only  safeguard  that  the  state  will  have  against  improvid- 
ent borrowing.  We  believe,  sir,  that  such  a  vote  as  is  here  provided 
for  is  a  sutticient  safeguard.]  We  think  that  a  great  and  progressive 
commonwealth  like  this  will  be  seriously  handicapped  if  the  old- 
fashioned  method  of  excluding  the  use  of  the  credit  of  the  state  from 
its  business  operations  is  too  strictly  persisted  in.  We  hope  you 
will  recognize  that  it  is  a  matter  for  serious  consideration  and  that 
there  are  two  sides  to  it,  and  that  on  the  whole  the  recommendation 
we  make  is  the  wise,  prudent  and  progressive  one. 

Mr.  MUNCE.  Mr.  Chairman:  May  1  have  a  word  on  this  point? 
I  do  not  think  the  committee  need  give  itself  any  concern  that  they 
have  made  any  mistake  by  giving  the  state  the  right  or  power  to 
borrow  money  for  the  improvement  of  our  roads.  A  great  many  peo- 
I>le  at  I'east  sometimes  think  that  the  improvement  of  our  roads  only 
inures  to  the  benetit  of  the  rural  districts,  or  the  rural  public.  That 
is  not  true.  It  is  true  that  a  system  of  good  roads  under  the  man- 
agement of  the  road  organization  that  we  have  at  the  present  time 
seems  to  promise  so  much,  is  going  to  be  a  very,  very  great  benefit 
to  the  state  of  Pennsylvania,  to  the  citizens  in  both  the  cities  and 
in  the  country.  In  regard  to  this  matter  of  forest  conservation,  I 
think  that  I  know,  I  do  hot  know  very  much  about  many  other  things 
that  you  are  talking  about  here,  but  I  think  I  do  know  something 
about  the  great  importance  of  the  conservation  of  our  forests  and  of 
our  soil  fertility,  and  the  thing  that  pertains  to  the  productive  power 
of  the  state  of  Pennsylvania.  Now,  in  regard  to  the  road  proposition, 
when  we  loaded  ourselves,  or  proposed  to  load  ourselves,  with  a  bond 
issue  for  improving  the  road  system  of  the  state,  we  immediately  en- 
hanced the  value  of  the  property  of  the  rural  aistrict  and  the  city 
district  too,  so  that  we  will  have  a  very  much  larger  return  from 
taxation  on  account  of  the  improvement,  of  the  enhanced  value  of 
propertj^  in  the  county,  on  account  of  the  better  transportation  facili- 
ties throughout  our  state.  Unfortunately,  I  am  sorry,  I  must  admit 
it,  that  while  we  American  farmers  are  looked  on  as  being  great 
fellows  and  having  done  very  great  things,  I  want  to  say  that  the 
American  farmer  has  been  a  miner.  In  other  words,  out  there  in  Ohio 
and  other  districts  they  are  mining  under  the  stripping  system,  and 
a  lot  of  people  are  making  a  fuss  about  their  tearing  up  the  earth 
there  in  order  to  get  the  coal  and  destroying  the  surface  of  the  earth. 
Now,  the  fact  of  the  matter,  if  you  get  down  to  brass  tacks, 
is  that  the  American  farmer  up  until  the  present  day,  or  at 
Ijeast  not  very  long  since,  has  been  a  miner.  But  he  mines  differently 
from  what  the  coal  miners  do.  He  has  been  mining  on  top  of  the  earth, 
he  has  been  destroying  it.  I  have  been  through  a  great  deal  of  the 
tearing  up  of  the  forest  and  in  the  clearing  of  land.  I  remember 
with  some  pleasure  and  some  displeasure  about  having  to  pick  chips 
and  little  switches,  and  so  on,  on  a  hot  spring  day,  when  the  boys 
of  the  country  would  get  the  spring  fever  like  some  around  the  towns 
do,  I  believe.  The  old  system  has  been  that  the  American  farmer 
when  he  wanted  more  land,  or  wanted  some  land  to  cultivate,  here- 
tofore, especially  in  Pennsylvania  and  many  other  states,  has  gone 
into  the  woods  and  cut  down  and  destroyed  the  timber,  regardless 
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of  anything,  and  plowed  it  np  and  sowed  it  for  a  few  years,  as  long 
as  it  produced  well,  and  then  passed  on  to  the  west,  leaving  that 
ground  bare  and  unproductive,  having  taken  out  of  the  virgin  soil  the 
good  qualities.  That  land  would  produce  crops  for  some  time.  Then 
he  passed  on  into  the  forest  and  went  west.  We  used  to  get  re- 
ports coming  back  to  us  from  the  west  that  those  western  prairies 
were  inexhaustible,  that  they  could  not  be  worn  out,  the  soil  was  so 
deep  and  so  fertile  that  it  could  not  be  worn  out.  Formerly  in  those 
great  wheat-growing  districts  they  ran  the  straw  right  out  from  the 
machine  and  burned  it  just  as  it  came  out.  But  later  they  found 
that  they  could  not  do  that,  that  it  was  necessary  for  the  western 
farmer  on  those  prairies  to  cultivate  that  soil  in  order  to  get  good 
crops.  Now,  that  is  what  is  happening  here.  And  you  can  see  what 
an  important  thing  the  forest  conservation  scheme  with  proper  man- 
agement is.  We  can  in  the  state  of  Pennsylvania  go  far  towards 
putting  our  state  again  on  the  agricultural  plane  that  she  ought 
to  be,  and  we  can  do  that  which  will  inure  to  the  benefit  of  the 
country  and  the  city  residents.  But  almost  anything  that  can  he 
done,  as  has  been  said,  this  reforestry  ought  to  keep  ti'ees,  shrubs 
and  undergrowth  vigorous  upon  the  watersheds,  which,  by  the  way, 
is  going  to  be  very  important  in  the  city,  and  I  want  to  say  to  you 
that  it  is  mighty  important  to  the  people  of  the  country  too.  It 
seems  to  me,  I  do  not  know  whether  it  is  imaginary  or  not,  but  it 
seems  to  me  that  now,  even  now,  that  our  climate  has  changed  very 
materially  in  the  last  twenty-five  or  thirty  or  forty  years  from  what 
it  used  to  be.  I  think  it  is  largely  due  to  the  fact  that  we  do  not 
have  as  much  forest  as  we  did  then.  I  do  hope  that  this  Commis- 
sion, if  you  are  going  to  decide  on  it,  will  decide  to  give  us  this 
power  so  that  we  can  re-forest  the  hills  and  take  proper  care  of  both 
the  forests  and  the  erosion  of  the  soil.  When  you  do  that,  as  has 
been  said  by  some  one,  you  have  created  not  a  debt,  not  something 
tJiat  is  going  to  take  away  from  us,  but  something  that  will  inure 
to  our  benefit.  It  will  be  a  commercial  income  to  us.  As  it  is  today, 
there  is  much  land  that  does  not  return  anything  at  all  to  the  state 
in  the  way  of  taxation.  It  can  be  arranged  finally  that  that  land  can 
be  reclaimed  and  made  productive  so  that  it  will  produce  something 
for  mankind.  I  hope  that  you  will  amend  as  the  committee  proposed. 
We  can  preserve  these  great  natural  resources  we  have  here,  and  we 
can  re-timber  and  re-occupy  these  lands  here  so  that  they  will  be  as 
valuable  as  the  good  Lord  intended  that  they  should  be,  and  I  hope 
that  the  resolution,  or  the  amendment,  or  recommendation  will  be  at 
least  passed,  or  at  least  that  we  do  not  dispose  of  it  in  any  way  un- 
favorable, and  that  we  can  do  something  for  this  improvement  pro- 
cess. 

Mr.  CARSON.  Mr.  Chairman:  How  long  would  it  take  to  pro- 
duce results  in  devastated  districts?  If  the  bond  issue  ran  thirty- 
five  or  forty  years,  would  the  return  in  that  time  pay  the  interest 
on  the  debt? 

Mr.  PINCHOT.  Mr.  Chairman:  I  should  say  that  it  would  pay 
the  interest  on  the  debt,  but  there  is  a  little  doubt  in  the  case  of 
the  tweny-five-year  bonds. 

Mr.  CARSON.  Mr.  Chairman:  I  have  no  objection  to  the  time. 
Would  it  be  necessary  in  order  to  conserve  the  moisture  in  the 
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ground  and  the  protection  of  the  soil  from  the  violence  of  the  storm 
to  have  the  trees  one  hundred  feet  high  to  get  such  results? 

Mr.  PINCHOT.  Mr.  Chairman :  No  ;  the  state  is  getting  the  bene- 
fit at  once,  the  money  return  would  come  later. 

Mr.  McCORMlCK.  Mr.  Chairman:  I  am  strong  for  roads,  good 
roads.  When  the  first  law  was  passed  to  appropriate  money  for 
roads,  I  remember  setting  an  example.  I  paid  the  township  share 
for  the  road  at  my  farm  in  order  to  encourage  the  supervisor  to  go 
farther.  I  believe  strongly  in  the  expenditure  of  large  sums  of 
money  in  the  building  of  roads,  and  I  am  perfectly  willing  to  pay 
my  tax  for  all  the  roads  the  state  wants  to  build,  but  that  is  not 
the  question.  My  experience  as  mayor  of  Harrisburg  has  taught  me 
that  the  method  of  increasing  our  indebtedness  under  the  law  was  a 
very  wise  one,  where  it  would  have  to  have  the  vote  of  the  people  to 
go  over  seven  per  cent  of  the  assessed  valuation,  a  very  wise  provision. 
It  seems  to  me  that  some  provision  of  that  sort  in  the  Constitution 
where  it  is  possible  for  one  legislature  to  tie  this  state  up  with  a  debt 
of  millions  of  dollars,  money  to  be  expended  away  in  the  future,  be- 
yond the  next  session  of  the  legislature,  then  it  will  be  perfectly  proper 
to  put  some  limit.  I  have  not  in  my  mind,  but  the  committee  could 
work  out  some  plan  or  some  check  that  they  should  not  borrow  more 
than  would  be  expended  over  two  years  between  the  sessions  of  the 
legislature,  or  a  certain  increase,  or  a  certain  percentage  of  the  state 
valuation  of  its  wealth.  This  seems  to  me  the  most  liberal  provision 
of  the  Constitution  that  has  been  presented  to  us  so  far.  It  is  too 
liberal,  it  is  not  businesslike.  I  hope  lhat  the  committee  can  give 
that  feautre  of  it  some  further  consideration.  A  three-fourths  vote 
of  the  assembly  is  better  than  a  majority,  better  than  two-thirds,  but 
is  it  enough  when  you  have  a  clamor  behind  the  legislature  for  county 
roads?  And  therefore  I  would  suggest  an  amendment  to  this  section 
in  its  present  form,  not  because  1  do  not  believe  in  expending  large 
sums  for  road  construction,  because  I  do  believe  in  it;  but  because  I 
believe  it  is  fundamentally  wrong  to  give  that  freedom  of  action  to 
increase  our  state  indebtedness  with  absolutely  no  check  on  it.  I 
think  that  part  of  the  resolution  is  wrong,  and  I  would  like  to  be  able 
to  vote  on  it  separatelj^  if  I  could. 

Mr.  FISHER.  Mr.  Chairman:  It  seems  to  me  that  the  amend- 
ment proposes  to  do  away  with  the  necessity  of  submitting  the  ques- 
tion to  the  people  in  the  creation  of  debt.  The  old  Constitution,  as 
Mr.  Pepper  has  said,  strips  the  state  of  borrowing  power  save  in  a 
few  excepted  instances.  Doubtless  there  was  good  reason  in  the 
minds  of  tlie  framers  of  that  Constitution  for  taking  such  extreme 
grounds.  8ome  of  us  perhaps  can  remember,  at  least  all  of  us  have 
read  back  to  the  time,  when  the  state  was  burdened  with  debt  created 
for  the  purposes  of  internal  improvement  and  for  kindred  purposes, 
as  a  residt  of  which  the  finances  of  the  state  were  in  a  deplorable  con- 
dition. 1  have  no  doubt  it  was  that  situation  that  operated  on  the 
minds  of  the  framers  of  the  present  Constitution  Avhen  they  inserted 
the  present  provision.  It  seems  that  perhaps  they  did  go  somewhat 
to  extremes,  but  I  am  afraid  that  I  am  going  to  find  myself  in  accord 
somewhat  with  Mr.  McCormick.  It  is  not  often  that  we  agree  on 
these  questions,  or  have  not  up  to  today.  But  I  can  hardly  recon- 
cile myself  to  the  thought  that  it  should  be  made  so  easy  to  burden 
the  state  with  a  debt.  Under  the  provision  as  drawn  a  debt  may  be 
created  for  any  purpose  by  the  act  of  one  legislature  for  any  amount 
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with  the  support  of  three-fourths  of  the  members.  Now,  that  is  a 
long  step  from  where  we  are  uow.  W  hat  has  been  the  effect  of  the 
operation  of  the  present  provision?  Well,  has  it  not  lifted  us  out  of 
the  old  deplorable  state  of  indebtedness  into  a  position  that  is  unique 
among  the  states  of  the  Union  ?  We  stand,  I  believe,  alone  today  with- 
out public  debt  save  the  debt  that  was  created  by  the  vote  of  the 
people  for  the  purpose  of  constructing  roads.  That  is  an  enviable 
and  a  proud  record.  It  seems  to  me  that  there  ought  to  be  further 
.restrictions  placed  upon  the  borrowing  power  than  are  found  here. 
I  doubt  whether  there  ought  to  be  any  debt  created  except  in  those 
special  instances,  and  perhaps  in  the  case  of  forestry  and  the  roads, 
without  a  referendum  vote.  I  am  no  friend  of  the  referendum  either. 
I  am  not  known  as  that;  but  there  are  fundamental  things  upon 
which  people  ought  to  have  the  privilege  and  the  right  of  express- 
ing themselves,  and  I  think  this  is  one  of  them.  Now,  with  that 
thought  in  mind,  in  order  to  have  the  expression  of  this  full  Com- 
mission, I  would  offer  to  amend  the  report  as  submitted  by  strik- 
ing out  the  first  words  "Except  with  the  approval  of  three-fourths  of 
all  the  members  elected  to  each  House,"  so  that  the  section  will  then 
read,  "No  debt  shall  be  created  by  or  on  behalf  of  the  state  for  any 
purpose     *    *  Now,  that  will  leave  it  stand  as  it  was  in  the 

original  Constitution,  broadening  th(^  borro^viug  power  to  include 
money  for  the  purpose  of  increasing  and  taking  care  of  our  forests 
and  for  the  construction  and  care  of  our  roads.  I  am  not  so  sure 
that  those  two  purposes  ought  to  be  sanctioned  by  a  bare  majority 
of  the  legislature.  I  will  otter  this  amendment  leaving  that  sub- 
ject for  subsequent  action. 

Mr.  ALTER.    Mr.  Chairman:    I  second  the  amendment. 

On  the  question, 

Will  the  Committee  agree  to  the  amendment? 

Mr.  FISHER.  Mr.  Chairman:  I  have  not  had  time  to  formulate 
anything,  but  it  seems  to  me  that  we  make  it  easier  to  create  a 
bond  issue  in  the  state  than  to  pass  an  appropriation.  Now  it  requires 
a  two-thirds  vote,  and  yet  under  this  provision  as  it  now  stands  you 
could  create  a  permanent  debt  without  limit,  except  as  to  the  one 
item  of  one  million  dollars,  simply  by  vote  of  the  majority  of  the 
legislature.  I  would  like  to  have  the  opportunity  of  suggesting  an 
amendment  which  will  require  a  three-fourths  vote  in  the  cases  of 
forestration  and  roads.  With  that  in  view,  I  would  move  that  fur- 
ther action  at  this  time  be  postponed. 

Mr.  PEPPER.  Mr.  Chairman:  That  is  entirely  agreeable  to  the 
committee,  sii',  that  further  consideration  of  this  section  should  be 
postponed  for  the  present  pending  the  receipt  of  the  suggestion  by 
way  of  amendment  from  Senator  Fisher,  and  I  second  the  motion. 

The  motion  w^as  agreed  to. 

The  CHAIRMAN.  The  section  will  go  on  the  calendar  for  con- 
sideration next  week. 

ARTICLE  IX,  SECTION  5. 

The  CHAIRMAN.  The  next  section  in  "order  for  consideration 
is  section  5  of  article  IX  of  the  Constitution,  the  report  of  Com- 
mittee No.  4  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 
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Section  5.  All  laws,  authorizing  the  borrowing  of  money  by  and  on  behalf  of  the 
state,  shall  specify  the  purpose  for  which  the  money  is  to  be  used  and  the  money  so 
borrowed  shall  be  used  for  the  purpose  specified  and  no  other. 

On  the  question, 

Will  the  Committee  adopt  the  report?  ,  ■ 

It  was  adopted. 

ARTICLE  IX,  SECTION  12. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration 
is  section  12  of  article  IX  of  the  Constitution,  the  report  of  Com- 
mittee No.  4  being  that  this  section  be  stricken  out  and  the  subsequent 
sections  be  numbered  accordingly. 

The  Secretary  read  the  section  as  follows: 

Section  12.  The  moneys  of  the  state,  over  and  above  the  necessary  reserve,  shall 
be  used  in  the  payment  of  the  debt  of  the  state,  either  directly  or  through  the  sink- 
ing fund,  and  the  moneys  of  the  sinking  fund  shall  never  be  invested  in  or  loaned 
uijon  the  security  of  anything,  except  the  bonds  of  the  United  States  or  of  this  state. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  PEPPER.  May  I  say,  Mr.  Chairman,  on  behalf  of  the 
committee  that  this  section  was  before  the  Commission  once 
before  and  was  reported  out  by  us  for  adoption  without  amend- 
ment? We  were  in  receipt,  however,  of  a  very  valuable  suggestion 
from  the  assistant  Attorney  General,  who  pointed  out  that  under 
section  11  in  relation  to  the  sinking  fund  there  is  in  the  last  sentence 
a  provision  for  the  increase  of  the  fund  from  time  to  time  by  assign- 
ing to  it  any  part  of  the  tax  or  other  i^eveuue  of  the  state  not  required 
for  the  ordinary  and  current  expenses  of  the  government  and  that 
that  section  contemplates  legislative  action  with  a  view  to  such  as- 
signment. There  is  some  inconsistency  between  section  11,  therefore, 
and  section  12,  which  provides  for  an  automatic  application  of  sur- 
plus revenue  to  the  sinking  fund.  It  seemed  to  us  that  the  criticism 
was  a  sound  one,  that  the  application  of  surplus  revenue  to  the  sinking 
fund  should  be  by  legislative  action  rather  than  automatically.  The 
two  sections  ought  not  both  to  stand,  since  there  is  an  inconsistency, 
and  that  the  balance  was  in  favor  of  the  adoption  of  the  suggestion 
made  and  striking  out  section  12. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report? 

It  was  adopted. 

ARTICLE  IX,  SECTION  14. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  14  of  article  IX  of  the  Constitution,  the  report  of  Commit- 
tee No.  4  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 

Section  14.  The  making  of  profit  out  of  the  public  moneys  or  using  the  same 
for  any  purpose  not  autliorized  by  law  by  any  officer  of  the  state,  or  member  or  of- 
ficer of  the  general  assembly,  shall  be  a  misdemeanor  and  shall  be  punished  as  may 
be  provided  by  law.  but  part  of  such  punishment  shall  be  disqualification  to  hold 
office  for  a  period  of  not  less  than  five  years. 

On  the  question,  ' 
Will  the  Committee  adopt  the  report? 
It  was  adopted. 
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ARTICLE  XVI,  SECTION  4. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  4  of  article  XVI  of  the  Constitution,  the  report  of  Com- 
mittee No.  4  being  that  the  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 

Section  4.  In  all  elections  for  directors  or  managers  of  a  corporation  each  mem- 
ber or  shareholder  may  cast  the  whole  number  of  his  votes  for  one  candidate,  or 
distribute  them  upon  two  or  more  candidates,  as  he  may  prefer. 

On  the  question, 

Will  the  Committee  adopt  the  report? 
It  was  adopted. 

ARTICLE  XVI,  SECTION  6. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  6  of  article  XVI  of  the  Constitution,  the  report  of  Com-' 
mittee  No.  4  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  6.  No  corporation  shall  engage  in  any  business  other  than  that  expressly 
authorized  in  its  charter,  nor  shall  it  hold  any  real  estate  except  such  as  may  be 
necessary  and  proper  for  its  legitimate  business. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

CORPORATE  POWERS.— REAL  ESTATE. 

Mr.  PEPPER.  Mr.  Chaitman:  I  might  say  that  the  point  here 
involved  is  exceedingly  narrow  and  perhaps  a  technical  one.  The 
only  change  suggested  by  the  committee  is  the  omission  of  the  words 
"take  or."  The  reason  which  has  actuated  the  committee  in  mak- 
ing the  suggestion  is  this:  The  policy  of  the  state  to  limit  the 
amount  of  realty  that  corporations  may  hold  is  in  our  judgment 
adequately  safeguarded  by  placing  a  restriction  upon  the  holding. 
If  you  retain  the  restriction  upon  taking  you  may  at  any  time  in 
this  commonwealth  produce  the  curious  situation  which  arose  some 
time  ago  in  New  York  state,  where  in  the  presence  of  similar  language 
a  great  devise  of  property  to  Cornell  University  for  educational  pur- 
poses failed,  and  went  to  the  next  of  kin.  The  decision  of  the  court  of 
appeals  was  that  the  restriction  was  not  merely  on  holding  land 
not  needed  for  the  purposes  of  the  corporation,  but  being  a  restriction 
upon  taking  as  well  as  holding,  that  the  corporation  was  unable  to 
take  the  devise,  although  if  it  had  been  taken,  the  ground  would  have 
immediately  been  sold  under  the  provisions  of  the  will  and  the  pro- 
ceeds used  for  the  proper  corporate  purposes  of  the  university.  As 
I  say,  it  seemed  to  the  committee  that  the  policy  of  the  state  is  entirely 
safeguarded  by  the  provision  that  the  corporation  shall  not  hold  laud 
in  excess  of  its  corporate  needs.  If  it  does  hold  land  the  title  is  de- 
feasible by  the  state.  We  merely  wanted  to  guard  against  the  con- 
tingency that  a  too  drastic  provision  of  this  kind  would  do  no  good 
and  might  in  a  particular  case  work  great  injustice. 

On  the  question  recurring. 

Will  the  Committee  adopt  the  report?  ' 
It  was  adopted. 
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ARTICLE  XVI,  SECTION  7. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  7  of  article  XVI  of  tlie  Constitution,  the  report  of  Commit- 
tee No.  4  being  that  this  section  shall  be  amended. 

Tlie  Secretary  read  the  proposed  section  as  follows: 

Section  7.  Shares  of  stock  having  par  value  shall  be  issued  only  for  the 
equivalent  of  such  par  value  in  money,  labor  done  or  property  actually  received; 
but,  subject  to  such  provisions  respecting  public  notice  as'  may  bo  made  by  the  gen- 
eral assembly,  a  corporation  may  issue  additional  full-paid  shares  for  a  considera- 
tion in  money,  labor  or  property  equal  to  the  established  markct'value  of  its  shares 
theretofoi-e  issued.  Neither  the  stock  nor  indebtedness  of  corporations  shall  be  in- 
creased except  in  pursuance  of  general  law,  or  without  the  consent  of  the  persons 
holding  the  larger  amount  in  value  of  the  stock  first  obtained  at  a  meeting  to  be  held 
after  thirty  days'  notice  given  in  pursuance  of  law. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

STOCKS  AND  BONDS.— INCREASE  OF  INDEBTEDNESS. 

Mr.  PEPPER.  Mr.  Chairman:  The  changes  suggested  by  the 
committee  are  four.  The  first  is  a  proposal  to  recognize  the  distinction 
which  is  now  well  established  between  shares  of  stock  having  no  par 
value  under  the  existing  no  par  stock  act  and  shares  having  par  value. 
The  provision  which  we  have  reported  for  in.suring  that  the  original 
issue  of  stock  will  be  made  only  for  eqtiivalent  value  seemed  to  the 
committee  to  be  an  adequate  protection  for  the  interests  of  creditors. 
We  have  struck  out  the  ambiguous  provision  of  the  present  section  of 
the  Constitution  which  I  think  has  always  been  a  serious  problem  for 
the  courts,  a  provision  that  fictitious  increase  of  stock  and  indebted- 
ness shall  be  void.  It  has  often  happened  that  it  has  been  necessary  to 
sidestep  that  provision  in  order  to  protect  innocent  holders  of 
securities  who  bought  them  in  good  faith,  without  knowledge  of  the 
original  infirmity  of  issue.  It  seemed  to  us  that  there  is  no  real 
basis  to  determine  what  is  a  fictitious  increase  within  the  meaning 
of  the  existing  provision,  and  that  it  may  with  advantage  be  omitted. 
The  next  thing  that  we  did  was  to  propose  that  corporations  which 
liave  stock  outstanding,  which  are  going  concerns,  and  whose  stock 
has  an  established  market  value,  may  do  financing  through  the  rais- 
ing of  capital  by  selling  their  stock  at  a  discount  as  distinguished 
from  being  compelled  to  borrow  money  on  short-term  notes  at  a 
high  rate  of  interest.  It  has  come  to  our  knowledge  that  in  many  in- 
stances where  the  stock  of  the  corporation  is  selling  below  par  and 
it  is  in  need  of  additional  capital,  it  is  in  fact  disaibled  from  raising 
new  capital  by  stock  issue,  no  matter  how  desirable  it  may  be  from 
the  point  of  view  of  corporate  finance,  because  if  it  is  unable  to 
issue  the  new  stock  at  less  than  par  it  cannot  dispose  of  it  when  the 
outstanding  stock  is  selling  below  par,  and  is  therefore  driven  to 
resort  to  borrowing  at  more  or  less  high  rates  of  interest.  The 
danger  that  comes  when  a  corporation  issues  stock  at  less  than  par 
is  the  danger  which,  in  otir  judgment,  is  sufficiently  safeguarded  by 
providing  for  notice,  public  notice,  to  be  specified  in  the  act  regulating 
t]ie  exercise  of  this  constitutional  power.  And  the  final  change  which 
the  section  contemplates  is  shortening  of  the  period  of  notice  of 
meetings  to  authorize  the  increase  of  stock  from  sixty  to  thirty  days. 

Mr.  CARSON.  Mr.  Chairman:  May  I  ask  about  the  meaning  of 
the  words  "established  market  value  of  its  shares?"    What  is  meant 
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by  the  words  "established  market  value"  as  distinguished  from 
"equivalent  of  such  par  value  in  money,  labor  done  or  property 
actually  received?"  It  might  be  that  the  price  was  a  very  unstable 
one,  it  might  be  up  or  down  ten  or  twelve  dollars  one  way  or  the 
other.  Do  you  not  rather  deprive  the  clause  of  its  usefulness  by 
putting  in  that  word  "established?" 

Mr.  PEPPER.  Mr.  Chairman:  We  felt,  sir,  we  ought  to  err  on 
the  side  of  conservatism  in  making  a  suggestion  which  may  be  re- 
garded as  radical.  In  other  words,  that  we  Avanted  to  limit  the 
cases  in  which  this  might  be  done  to  the  case  of  a  corporation  which 
was  in  such  good  standing  that  its  shares  might  properly  be  described 
as  having  an  established  value. 

The  CHATEMAN.  For  information,  I  would  like  to  ask  whether 
the  committee  means  by  this  that  the  corporation  could  not  sell  or 
issue  its  stock  at  par  when  the  stock  was  selling  above  par. 

Mr.  PEPPER.  Mr.  Chairman:  No,  sir;  that  was  not  the  inten- 
tion of  the  committee,  and  it  has  not  occurred  to  us  that  there  could 
be  any  suth  implication  from  this  section.  The  only  power  that 
is  given  in  the  x^ortion  of  the  section  now  under  consideration  is  a 
power  to  issue  additional  full-paid  shares  for  a  consideration  in 
money,  labor  done  or  property  equal  to  the  established  market  value 
of  the  shares  theretofore  issued.  This  is  a  power  that  is  not  a  com- 
pulsory provision ;  it  does  not  limit  the  right  of  the  corporation  to 
issue  its  shares  at  par,  or  at  any  figure  below  par,  as  it  seems  to  u,i. 

Mr.  CARSON..  Mr.  Chairman:  I  confess  I  am  in  doubt  as  to  the 
word  "established."   Who  is  the  judge  of  that? 

The  CHAIRMAN.  I  can  well  understand  the  action  of  the  board 
of  directors  would  be  not  taken  without  due  consideration,  and  you 
might  say  that  the  price  fixed  by  them  in  their  judgment  establishe  d 
the  market  value  of  the  stock,  particularly  if  thev  were  able  to  dispose 
of  it. 

Mr.  PEPPER.  Mr.  Chairman:  My  answer  to  your  question  is 
this,  that  the  section  is  in  our  judgment  not  a  self-executing  section. 
The  general  assembly  in  carrying  the  provision  of  this  section  into 
effect  will  indicate  what  the  safeguards  are  in  respect  to  notice, 
and  what  the  conditions  are  under  which  the  market  value  may  be 
regarded  as  established  within  the  meaning  of  the  provision. 

Mr.  CARSON.  I  only  wish  that  every  member  of  the  Commission 
were  as  wise  as  you,  iSlr.  Pepper.  Judge  Gordon,  how  do  you  feel 
about  the  use  of  that  word  "established?" 

Mr.  GORDON.  Mr.  Chairman:  I  do  not  think  the  stock  listed 
and  dealt  in  in  the  New  York  stock  exchange  can  be  said  to  have  a  a 
established  market  value.  I  think  a  minimum  market  value  might  be 
established  by  the  quotations  of  the  New  York  stock  exchange. 

Mr.  CARSON.  Mr.  Chairman:  Or  the  Philadelphia  stock  ex- 
change? " 

Mr.  GORDON.  Mr.  Chairman:  I  think  the  market  value  could 
.  be  establislied  in  those  quotations.  I  do  not  know  that  a  maximum 
market  valine  could  be  established,  but  in  any  case  I  doubt  whether 
these  are  the  terms  in  which  to  permit  corporations  to  issue  stock 
having  a  depreciated  market  value.  With  the  physical  valuation 
or  railroads  going  on  by  Congress,  a  herculean  task,  which  some  peo- 
ple think  it  will  take  generations  to  complete,  that  question  being 
as  to  what  shall  be  received  by  stockholders  of  transportation  com- 
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pauies  in  the  event  of  the  government's  taking  them  over,  and  gen- 
erally with  the  securities  of  all  the  public  utility  companies  in  dis- 
quietude and  peril  and  trembling  in  value,  with  these  questions  which 
are  written  all  over  them,  I  think  it  would  be  unwise  at  this  time  to 
permit  a  corporation  to  issue  its  depreciated  stock  at  this  depre- 
ciated standard.  The  managers  of  the  Pennsylvania  Kailroad  tell  us 
yearly,  and  tell  us  with  great  effectiveness,  that  their  shares  of  stock, 
and  the  stock  of  that  corporation  is  held  by  thousands  of  stockhold- 
ers, and  they  tell  us  how  many  of  them  are  women,  how  many  are 
trust  estates,  and  very  often  we  are  told  that  this  stock  has  always 
been  issued  for  par,  and  in  some  cases  for  more  than  par.  At  one 
time  more  than  one  hundred  millions  of  stock  was  issued  by  the  Penn- 
sylvania Kailroad  at  sixtj^;  I  think  the  figures  are  right,  and  sixty 
dollars  was  paid  for  the  par  of  fifty  dollars.  In  the  future  in  the 
mutations  which  may  occur  depending  upon  the  attitude  the  United 
States  and  the  state  may  take  toward  public  utility  companies,  the 
whole  issue  of  the  stock  of  the  great  companies  might  be  brought  into 
question  if  those  corporations  issue  their  stock  for  varying  sums, 
sums  as  high  as  twenty  per  cent  above  par  and  some  probably  lower 
than  twenty  below  par,  and  it  is  better  not  to  make  this  change  at 
tJiis  time,  and  corporations  should  continue  where  it  was  necessary 
1 0  borrow  for  temporary  uses  to  borrow  upon  certificates  of  indebted- 
ness. 

Mr.  REED.  Mr.  Chairman:  There  was  no  specific  case  in  the 
mind  of  the  committee.  It  is  not  intended  to  meet  any  specific  case ; 
but  I  suppose  I  am  responsible  partly  for  the  suggestion.  A  good 
many  corporations  find  themselves  in  the  condition  today  where  their 
stock  has  depreciated,  where  they  cannot  under  the  constitutional 
provisions,  unless  they  resort  to  some  sort  of  bookkeeping  jugglery 
Ly  paying  excessive  commissions  to  some  one  to  issue  and  sell  stock 
at  par  value,  so  that  they  are  compelled  to  borrow  for  their  necessi- 
ties, to  borrow  money,  and  they  find  difficulty  in  selling  bonds. 
Therefore  they  have  to  go  into  the  market  and  pay  extravagant  com- 
missions, submitting  to  drastic  terms  from  bankers  who  have  the 
money  or  control  it,  in  order  to  get  money  to  meet  their  necessities, 
and  that  is  only  a  short-time  borrowing.  They  -are  locked  tight 
hand  and  foot  by  this  provision.  Now,  I  suggested  to  the  committee 
that,  subject  to  certain  restrictions,  it  might  be  advisable  to  give  a 
corporation  enough  elasticity  to  meet  the  conditions.  The  Pennsyl- 
vania Eailroad  has  been  referred  to.  The  Pennsylvania  Railroad 
could  not  today  sell  at  par  if  it  wanted  to  one  hundred  thousand 
shares  or  any  amount.  I  do  not  think  this  provision  will  be  abused 
by  any  corporation,  particularly  by  a  corporation  which  is  subject 
t(»  the  Public  Service  Commission,  or  the  Interstate  Commerce  Com- 
mission, because  of  necessity  if  the  Pennsylvania  Railroad  Company 
sold  one  thousand  shares  of  stock  at  forty-two  dollars,  that  is  today 
the  market  price,  they  would  be  compelled,  under  the  accounting  sys- 
tem of  the  commission,  to  charge  that  eight  dollars  a  share  up  against 
their  surplus,  and  that  company  is  not  going  to  do  anything  of  that 
kind  if  it  can  help  it.  It  would  seem  to  me  that  there  is  enough 
restriction  in  the  company's  own  financing  and  bookkeeping  to  pre- 
vent it  from  using  that  power  unless  there  was  a  necessity  for  it. 
There  come  times  in  these  large  corporations  when  they  must  have 
money,  when  they  cannot  possibly  get  it  by  selling  stock  at  par,  when 
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it  would  mean  ruin  to  them  to  borrow  on  short-time  paper,  especially 
in  these  times  when  you  cannot  sell  bonds  of  public  utilities,  if  that 
condition  arises. 

Mr.  PEPPEE.  Mr.  Chairman:  The  members  who  are  lawyers 
will  recall  that  the  right  of  a  corporation  to  dispose  of  its  shares 
at  a  discount  in  the  way  here  specifically  recognized  has  been 
upheld,  even  in  the  absence  of  such  a  provision,  by  the  Supreme  Court 
of  the  United  States.  My  recollection  is  that  in  a  decision  in  131) 
U.  S.,  Handley  vs.  Stutz,  the  court  expressed  the  view  that  a  going 
concern,  as  distinguished  from  a  corporation  in  process  of  organiza- 
tion, might  with  propriety  sell  its  shares  at  a  discount  at  the  then 
market  value  of  its  outstanding  stock  as  a  means  of  financing.  We 
are  fully  sensible  of  the  difficulties  that  surround  a  question  of  this 
sort,  but  it  seemed  to  us  the  balance  of  convenience  and  advantage 
lies  on  the  side  of  our  recommendation.  While  all  that  Judge  Gor- 
don has  said  is  true,  of  course,  respecting  the  importance  of  safe- 
guarding shares  held  in  corporations  by  fiduciaries,  guardians, 
widows,  and  so  on,  yet  it  must  also  be  remembered  that  for  the  pro- 
tection of  existing  stockholders  nothing  is  so  safe  as  to  do  your  finan- 
cing by  issuing  more  stock  and  that  the  greatest  menace  to  the  exist- 
ing stockholders  is  the  menace  that  comes  when  you  are  driven  into 
the  market  and  create  indebtedness  at  a  high  rate  of  interest.  I  think 
it  represents  a  departure  from  existing  practice  only  in  the  particu- 
lar of  giving  rise  to  the  possible  criticism  that  creditors  might  be 
led  into  the  belief  that  the  corporations  are  receiving  one  hundred 
cents  on  the  dollar  for  their  stock,  and  that  consideration  led  us  to 
make  the  provision  for  public  notice  under  the  direction  of  the  gen- 
eral assembly. 

Mr.  PINCHOT.  Mr.  Chairman:  Through  the  courtesy  of  former 
Attorney  General  Carson,  I  want  to  call  attention  to  the  statement 
which  followed  this  recommendation  in  the  report  of  the  committee. 
''The  foregoing  recommendation  is  made  on  the  responsibility  of  those 
members  of  the  committee  who  are  lawyers."  There  are  two  mem- 
bers who  are  not  lawyers,  Mr.  Stackpole  and  myself,  and  speaking 
for  myself,  the  investigation  I  have  made  in  this  matter  inclines 
me  to  differ,  with  all  diffidence,  from  the  legal  members  of  the  com- 
mittee, and  I  want  to  move  that  section  7  of  the  present  constitution 
be  substituted  for  the  report  of  the  committee. 

Mr.  GORDON.    Mr.  Chairman:  I  second  the  motion. 

On  the  question. 

Will  the  Committee  agree  to  the  motion?  • 
Mr.  PEPPER.  Mr,  Chainnan:  I  do  not  know  whether  it  was  in 
the  mind  of  Mr.  Pinchot  in  moving  this  resolution  to  dispose  also  of 
what  seem  to  us  to  be  salutary  changes  that  have  not  so  far  chal- 
lenged debate.  I  refer,  for  instance,  to  the  shortening  of  the  notice 
of  the  meeting  to  increase  indebtedness  from  sixty  to  thirty  days, 
for  which  there  seems  to  be  a  general  demand,  and  I  refer  also  to 
the  omission  of  what  has  seemed  to  us  an  ambiguous  and  a  rather 
misleading  declaration  about  the  validity  of  these  increases  in  stock 
and  indebtedness ;  and  also  to  the  form  of  the  declaration  as  to  how 
the  original  stock  issue  is  to  be  made.  That  seems  to  us  to  represent 
a  distinct  improvement  in  the  way  of  clearness  of  statement  from  the 
present  provision.    I  raise  that  question  merely  because  it  seems 
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possible  that  Mr.  PiucUot  may  have  made  a  motion  that  is  wider  iu 
scope  . than  his  specific  intention. 

Mr.  CARSON.  Mr.  Chairman:  I  do  not  want  to  be  interpreted 
as  opposing  the  section  as  reported.  My  inquiry  was  rather  to  the 
meaning  of  the  word  "established."  It  struck  me  as  being  an  indefi- 
nite term. 

Mr.  REED.  Mr.  Chairman:  That  wa&  put  in  as  an  additional 
safeguard.  Very  few  corporations  can  avail  themselves  of  this  unless 
they  can  show  an  established  market  value  of  their  stock. 

Mr.  CARSON.  How  v/ould  you  fix  that,  Judge  Gordon?  The  way 
I  read  this,  it  would  seem  to  me  that  this  really  is  an  authorization 
to  a  corporation  in  need  of  funds  to  double  its  outstanding  capital 
stock  for  the  then  apparent  market  value  of  the  outstanding  stock. 

Mr.  REED.  Mr.  Chairman:  Probably  if  we  had  said  "current"  it 
would  have  been  better  understood. 

Mr.  GORDON.  Mr.  Chairman:  Just  a  word.  I  approach  this 
matter  quite  impersonally  and  with  natural  conservatism.  Now,  1 
agree  that  this  would  be  called,  in  the  language  of  Mr.  Pepper,  con- 
servative financing  by  financiers  and  by  capitalists.  It  would  not 
be  called  conservative  financing  by  those  who  are  critical  of  capital- 
istic methods  of  financing.  For  instance,  it  would  be  pointed  out  by  a 
Clitic  of  capitalistic  methods  that  a  share  of  stock  with  a  certain 
fixed  par  value  was  sold  for  a  very  much  less  sum  than  that,  and 
therefore  went  into  the  hands  of  its  owner  with  a  certain  percentage 
of  water  in  it  and  became  a  fixed  charge  upon  the  public  forever 
thereafter,  because  the  corporation  would  claim  that  it  had  a  right 
to  earn  a  reasonable  dividend  or  return  upon  the  capital  invested, 
and  the  capital  invested  the.y  would  say  was  evidenced  by  the  capital 
stock,  the  amount  held  by  the  owners  of  the  road,  and  therefore  they 
would  ask  for  a  certain  reasonable  return  upon  that  capital  stock. 
If  the  corporation  is  permitted  to  sell  its  capital  stock  at  an  amount 
less  than  par,  and  fixing  par  as  the  gauge  for  the  amount  that  the 
public  is  to  pay  by  way  of  toll  for  the  services  rendered,  in  the  minds 
of  critics  of  financiering  you  do  that  which  is  an  improper  thing, 
an  unjust  thing,  and  which  lays  open  to  serious  question 
those  public  corporations  that  so  often  come  to  the  law  for 
certain  pi'ivileges  or  easements.  It  is  of  very  doubtful  equity  whether 
a  corporation  which  has  issued  large  numbers  of  shares  of  stock 
for  par  value  should  afterwards  in  an  emergency  evidenced  by  a 
majority  vote  be  permitted  to  issue  large  numbers  of  shares  of  stock 
for  less  than  par  value  and  fix  those  shares  upon  an  equal  distributive 
basis  with  any  future  profits  of  the  concern.  Now,  I  do  not  say  that 
that  is  my  criticism  of  the  matter.  I  am  outside  of  the  rank  of  capi- 
talists and  do  not  represent  money,  but  that  is  the  criticism  that 
would  be  made  of  this  method,  and  the  criticism  is  just  if  the  corpora- 
tion is  obliged  on  short-term  notes  or  bonds  to  borrow  the  money  for 
its  needs. 

Mr.  REED.  Mr.  Chairman:  I  was  only  going  to  say  that  so 
far  as  the  valuation  of  property  in  the  case  of  public  utilities  and 
railroad  companies  is  coucenied,  their  valuation  is  not  fixed  on  capi- 
tal stock.  The  Pubic  Service  Commission  of  this  state  does  not 
value  a  propei'ty  in  that  way.  They  do  not  pay  any  attention  to 
capital  stock.  You  have  got  to  show  so  much  property.  Now,  take 
that  and  divide  it  with  your  stockholders  as  you  can.    The  only 
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person  that  would  suffer  under  a  provision  of  this  kind  is  the  little 
stockholder,  and  being  a  stockholder  in  his  company  he  is  presumed 
to  have  a  voice  in  the  decision  which  will  issue  the  stock.  My  friend 
speaks  of  issuing  notes,  and  when  prosperity  returns  j)ay  off  your 
notes.  That  is  very  beautiful  if  you  can  get  somebody  to  take  your 
notes.  Can  you?  Short-term  notes  must  be  paid.  These  emerg- 
encies always  arise  just  about  the  very  worst  time  in  the  financial 
situation,  and  it  means  that  some  of  Judge  Gordon's  friends  in  the 
neighborhood  of  the  stock  exchange,  those  gentlemen  who  have  din- 
ners, collect  the  material  for  more  dinners  by  extravagant  terms 
upon  these  notes.  The  borrower  is  the  slave  of  the  lender  in  most 
cases.  As  far  as  ''established  market  value"  is  concerned,  that  Mr. 
Carson  speaks  of,  Mr.  Pepper,  and  I  presume  all  the  members  of 
the  committee,  will  be  satisfied  to  use  the  word  "current." 

Mr.  CARSON.  Mr.  Chairman:  The  word  "current"  would  seem 
more  definite. 

Mr.  FISHER.  Mr.  Chairman:  It  seems  from  the  discussion  that 
we  arq  all  more  or  less  up  in  the  air  on  this  subject.  I  am  not 
sure  in  my  mind  if  the  proposed  amendment  or  substitution  makes 
any  very  violent'  change  in  the  matter  of  marketing  new  stock  is- 
sues by  existing  companies.  There  seems  to  be  nothing  in  the  orig- 
inal provision  of  the  Constitution  requiring  it  to  be  issued  at  par, 
property  or  money. 

Mr.  GORDON.  Mr.  Chairman:  Property  or  money,  full  value, 
full-paid  shares.  That  is  one  of  the  creditable  things  about  a  cor- 
poration formed  in  the  state  of  Pennsylvania.  Everybody  knoAvs 
that  in  shares  of  corporations  formed  in  this  state,  they  receive 
dollar  for  dollar  in  property  or  money  for  every  share  of  stock  is 
sued. 

Mr.  FISHER.  Mi".  Chairman:  I  think  there  have  been  some  court 
inteiiDretations  which  modified  that.  I  am  not  clear  on  that  and  I 
should  like  to  clear  up  my  mind  as  to  this  subject.  Especiallv  so 
in  view  of  the  further  fact  that  the  amendment  offered  by '  Mr. 
Pinchot  is  to  substitute  the  original  provision,  which  is  not  in  line 
with  the  views  the  committee  has  expressed  through  the  chairman. 
Even  if  that  were  done  there  ought  to  be  some  modification,  and  I 
move  that  we  adjourn  until  11.30  o'clock  next  Tuesday.  In  the  mean- 
time the  matter  can  remain  under  advisement. 

Mr.  PEPPER.  Mr.  Chairman:  I  know  such  a  motion  is  not  de- 
batable, but  it  does  seen  to  me  that  we  would  be  wasting  a  great 
deal  of  time  by  adjourning  early  and  doing  nothing  in  the  evening. 
I  very  much  wish  it  were  possible  to  do  as  we  did  yesterday,  for 
instance,  sit  until  six  o'clock.  We  accomplished  a  lot  in  the  last 
hour  and  it  is  not  an  hour  that  we  can  very  well  utilize  for  any- 
thing else. 

Mr.  FISHER.    Mr.  Chairman:  I  withdraw  the  motion  to  adjourn. 

The  CHAIRMAN.  The  opinion  of  the  Chair  is  that  we  are  going 
to  adjourn  until  next  Tuesday.  We  might  as  well  stay  here. and  com- 
plete the  work  as  far  as  we  can. 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  motion?  - 
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MOTIOIs[  TO  RE-EEFER  SECTION  7  OF  ARTICLE  XVI. 

Mr.  REED.  Mr.  Chairman:  I  would  like  to  have  the  whole  pro- 
vision referred  back  to  the  committee.  There  are  other  parts  of  the 
section  that  are  without  criticism.  I  therefore  move  that  the  Com- 
njittee  of  the  Whole  recommend  that  ihis  section  be  referred  back  to 
the  committee. 

Mr.  PINuHOT.    Mr.  Chairman:  I  second  the  motion. 

The  motion  was  agreed  to. 

ARTICLE  XVI,  SECTION  9. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  9  of  article  XVI  of  the  Constitution,  the  report  of  Committee 
No.  4  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 

Section  9.  Every  banking  law  shall  provide  for  the  registry  and  countersigning, 
by  an  aflicer  of  the  state,  of  all  notes  or  bills  designed  for  circulation,  and  that  ample 
security  to  the  full  amount  thereof  shall  be  deijosited  with  the  Auditor  General  for 
the  redemption  of  such  notes  or  bills. 

On  the  question, 

Will  the  Committee  adopt  the  report? 
It  was  adopted. 

ARTICLE  XVI,  SECTION  10. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  10  of  article  XVI  of  the  Constitution,  the  report  of  Committee 
No.  4  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  10.  The  general  assembly  shall  have  the  power  to  alter,  revoke  or 
annul  any  charter  of  incorporation  now  existing  and  revocable  at  the  adoption  of 
this  Constitution,  or  any  that  may  hereafter  be  created,  whenever  in  their  opinion 
it  may  be  injurious  to  the  citizens  of  this  commonwealth,  in  such  manner,  how- 
ever, that  no  injustice  shall  be  done  to  the  corporators. 

On  the  question, 

Wip  the  Committee  adopt  the  report? 

Mr.  PEPPER.  Mr.  Chairman:  The  members  of  the  Committee 
will  perceive  that  the  only  change  advocated  by  the  committee  is 
the  omission  of  the  final  sentence  of  the  section  as  it  now  stands. 
That  sentence  is  this:  "No  law  hereafter  enacted  shall  create,  renew 
or  extend  the  charter  of  more  than  one  corporation."  We  found 
upon  investigation  that  this  was  a  provision  of  an  earlier  Constitu- 
tion which  evidently  by  inadvertence  had  been  incorporated  in  the 
Constitution  of  1874. 

Mr.  CARSON.  Mr.  Chairman :  At  a  time  when  corporations  were 
created  by  special  law? 

Mr.  PEPPER.  Mr.  Chainnan :  Exactly  ;  and  if  it  were  permitted 
to  stand  and  taken  seriouslj^,  it  would  militate  against  the  validity 
of  the  general  corporation  laws.  We  therefore  recommend  its  omis- 
sion. 

The  CHAIRMAN.   It  is  in  conflict  with  section  7  of  article  III. 

Mr.  PEPPER.    Mr.  Chairman:    We  so  thought,  sir. 

On  the  question  recurring. 

Will  the  Committee  adopt  the  report? 

It  was  adopted. 
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ARTICLE  XVI,  SECTION  II. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration 
is  section  11  of  article  XVI  of  the  Constitution,  the  report  of  Com- 
mittee No.  4  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  11.  The  general  assembly  shall  have  the  power  by  general  law  to  pro- 
vide for  the  incorporation  of  banks  and  trust  companies,  and  to  prescribe  the 
powers  thereof.  , 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  PEPPER.  Mr.  Chairman:  The  Committee  has  thought  it 
proper  to  recommend  to  the  Commission  the  section  that  has  just 
been  read  in  place  of  the  existing  section.  The  fact  is  that  the  recom- 
mendation is  in  the  exact  words  of  the  resolution  which  has  passed 
two  legislatures  and  is  awaiting  the  action  of  the  people  at  the  No- 
vember election.  The  proposal  is  to  substitute  general  authority  to 
the  legislature  to  pass  general  incorporation  laws  affecting  banks 
and  trust  companies  as  distinguished  from  the  section  as  it  now 
stands. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report? 

It  was  adopted. 

ARTICLE  XVI,  SECTION  12. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  12  of  article  XVI  of  the  Constitution,  the  report  of  Commit- 
tee No.  4  being  that  this  section  shall  be  stricken  out,  and  the  follow- 
ing sections  renumbered  accordingly. 

The  Secretary  read  the  section  as  follows: 

Section  12.  Any  association  or  corporation  organized  for  the  purpose,  or  any 
individual,  shall  ha^'o  the  right  to  construct  and  maintain  lines  of  telegraph  within 
this  state,  and  to  connect  the  same  ■with  otlier  lines,  and  the  general  assembly  shalL 
by  general  law  of  uniform  operation,  provide  reasonable  regulations  to  give  full 
effect  to  this  section.  No  telegra]ih  company  shall  consolidate  with,  or  hold  a  con- 
trolling interest  in  the  stock  or  bonds  of,  any  other  telegraph  company  owning  a 
competing  line,  or  acquire,  by  purchase  or  otherwise,  any  other  competing  line  of 
telegraph. 

On  the  question. 

Will  the  Committee  adopt  the  report? 

Mr.  PEPPER,  Mr.  Chairman:  May  I  explain  that  recommenda- 
tion? At  the  present  time!  article  XVT  contains  as  a  caption  the 
words  "Private  Corporations."  Article  XVII  has  for  its  caption 
the  words  "Railroads  and  Canals."  It  seems  to  us  that  the  real 
contrast  is  not  hetv/een  private  corporations  on  the  one  hand  and  the 
railroads  and  canals  on  the  other,  but  private  corporations  on  the 
one  hand  and  corporations  for  public  service  on  the  other.  We 
therefore  recommend  that  the  title  or  caption  of  article  XVII  be 
changed  from  "Railroads  and  Canals"  to  "Corporations  for  Public 
Service,"  and  the  elimination  of  section  12,  which  deals  with  public 
service  matters,  namely,  the  regulation  of  telegraph  companies,  has 
been  made  in  order  that  all  provisions  as  to  public  service  corporations 
may  be  gathered  together  in  article  XVII.  In  other  words,  the  omis- 
sion of  this  section  has  nothing  to  do  with  the  question  of  the  merit 
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of  the  provisions  in  the  section,  but  merely  facilitates  the  dealing 
with  the  whole  subject  of  public  service  companies  in  the  article 
which  will  bear  that  caption. 
On  the  question, 

Will  the  Committee  adopt  the  report? 
It  was  adopted. 

ARTICLE  XVI,  SECTION  13. 

The  Chairman.  The  next  section  in  order  for  consideration  is 
section  18  of  article  XVI  of  the  Constitution,  the  report  of  Com- 
mittee Xo.  4  being  that  the  section  shall  be  amended. 

The  Secretary  read  the  prox^osed  section  as  follows: 

Section  13.  The  term  "corporation"  as  used  in  this  and  in  the  next  succeeding 
article  shall  be  construed  to  include  all  joint-stock  companies  or  associations  having 
any  of  the  powers  or  privileges  of  corporations  not  possessed  by  individuals  or 
partnerships.  .  . 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  PEPPER.  Mr.  Chairman:  The  only  change,  sir,  is  to  make 
the  section  applicable  not  merely  to  the  term  "corporation"  when 
used  in  article  XVI,  but  to  the  term  "corporation"  when  used  also 
in  article  XVII.  In  other  words,  the  only  additional  words  are  those 
which  refer  to  the  next  succeeding  article. 

On  the  question  recurring. 

Will  the  Committee  adopt  the  report? 

It  was  adopted.  '  ' 

ARTICLE  XVII. 

The  CHAIRMAN.  The  next  article  in  order  for  consideration  is 
article  XVII  of  the  Constitution,  the  report  of  Committee  Xo.  4  be 
ing  that  the  title  shall  be  changed  to  read  "Corporations  for  Public 
Service." 

On  the  question. 

Will  the  Committee  adopt  the  report? 
It  was  adopted. 

ARTICLE  XVII,  SECTION  A-1. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  A-1  of  article  XVII  of  the  Constitution,  the  report  of  Com- 
mittee No.  4  recommending  a  new  section. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  A-1.  The  general  assembly,  by  general  laws  or  through  such  agency  as 
it  may  from  time  to  time  create,  shall  have  power  to  regulate  public  service  and  the 
business  of  all  corporations  engaged  therein. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  CARSON.  Mr.  Chairman:  May  I  ask  the  chairman  what  is 
meant  by  these  words  "through  such  agency  as  it  may  from  time  to 
time  create?"   The  legislature  cannot  delegate  its  legislative  power. 

Mr.  PEPPER.    Mr.  Chairman:    The  meaning,  sir? 

Mr.  CARSON.  Mr.  Chairman:  You  mean  that  it  creates  a  gen- 
eral agency  which  shall  be  intrusted  with  the  power  of  regulation? 
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Mr.  PEPPEE.  Mr.  Chairman:  We  mean,  sir,  that  the  Public 
Service  Commission  is  such  an  agency  as  that  which  is  contemplated, 
but  we  have  avoided  mentioning  the  Public  Service  Commission  on 
the  theory  that  so  far  as  I  can  say  we  are  not  prepared  to  recommend 
that  that  particular  form  of  dealing  with  public  utilities  shall  be  em- 
bedded in  the  Constitution.  We  wanted  to  leave  the  matter  flexible, 
but  we  wanted  to  recognize  the  right  of  the  legislature  to  deal  with 
tlie  question  in  some  such  fashion  and  through  some  such  agency  as 
distinguished  from  doing  it  always  by  direct  legislation. 

On  the  question  recurring,  .  - 

Will  the  Committee  adopt  the  report? 

It  was  adopted. 

ARTICLE  XVIi,  SECTION  1.  '  ; 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  1  of  article  XVII  of  the  Constitution,  the  report  of  Commit- 
tee No.  4  being  that  the  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  1.  All  railroads  and  canals  shall  be  public  highways,  and  all  railroad  aiui 
canal  comijanies  shall  be  common  carriers.  Any  association  or  corporation  or- 
ganized for  the  purpose  shall  have  the  right  to  construct  and  operate  a  railroad 
between  any  points  within  this  state,  and  to  connect  at  the  state  line  with  rail- 
roads of  other  states.  Any  canal  corporation  shall  have  the  riglit  to  construct  and 
operate  a  canal  between  any  two  points  within  the  state  susceptible  of  connection 
by  waterway  and  to  connect  at  the  state  lino  with  the  canals  or  waterways  of  other 
states.  Every  railroad  company  shall  have  the  right  with  its  road  to  intersect,  con- 
nect with  or  cross  any  other  railroad ;  and  shall  receive  and  transport  each  the 
others  passengers,  tonnage  and  cars  loaded  or  empty,  without  delay  or  discrimina- 
tion. Every  canal  corporation  shall  have  the  riglit  with  its  canal  to  intersect,  con- 
nect with  or  cross  any  otlier  canal  or  to  cross  any  railroad  upon  such  terms  and 
under  such  conditions  as  the  general  assembly  may  by  general  law  determine ;  and 
shall  without  delay  or  discrimination  receive  and  transport  each  the  others  pas- 
sengers and  tonnage  and  pei'mit  the  passage  of  one  anothers  boats  loaded  or  empty  ; 
and  the  general  assembly  may  by  general  laws  provide  for  the  interchangeable  re- 
ceipt and  transportation  of  passengers  and  tonnage  by  canals  and  railroads. 

On  the  question, 

Will  the  Committee  adopt  the  report?  •  - 

RAILROADS  AND  CANALS. 

Mr.  PEPPER.  Mr.  Chairman:  The  changes  recommended  by  the 
committee  are  in  the  direction  of  providing  in  the  case  of  canals  for 
rights  similar  to  those  which  the  section  had  already  granted  in  the 
case  of  railroads.  The  right  is  recognized  to  construct  inland  water- 
ways between  any^  two  points  susceptible  of  connection  by  water- 
way, and  the  right  of  one  canal  company  to  insist  that  another 
canal  company  shall  carry  its  passengers  and  freight  at  junction 
points  is  merely  extending  to  canal  companies  the  provision  that  was 
ali'eady  in  the  section  with  reference  to  railroads.  The  committee  did 
not  think  it  necessary  to  recommend  that  there  should  be  a  provision 
for  the  compulsory  interchange  of  passengers  and  tonnage  as  between 
railroads  and  canals,  but  did  feel  that  it  was  proper  specifically  to 
empower  the  general  assembly  to  make  provision  by  law  for  such 
interchange  if  need  for  it  arises.  Mr.  Pinchot  reserved  the  right  to 
advocate,  if  he  thought  proper,  before  the  Committee  of  the  Whole 
the  provision  in  favor  of  the  compulsory  interchange  between  rail- 
roads and  canals  as  an  automatic  or  self-executing  provision  as  dis- 
tinguished from  the  power  of  the  general  assembly  to  deal  with  the 
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subject  by  legislation.  I  am  not  advised  as  to  whether  he  wishes  to 
press  that  point  or  not. 

Mr.  PINCHOT.  Mr.  Chairman:  I  did  want  to  bring  that 
matter  up,  and  one  other  matter  in  'connection  with  this 
section,  for  this  reason:  It  appears  that  the  principal  ob- 
stacle to  the  development  of  waterways  all  over  the  United 
States,  and  notably  on  our  own  rivers  and  along  the  Missis- 
sippi, has  been  the  failure  of  railroads  to  pro  rate  their  freight 
and  accept  passengers  and  freight  arising  from  canals.  We  are  told 
that  the  freight  and  traffic  upon  the  Mississippi  and  upon  a  number 
'of  other  rivers  has  declined  to  practicallj^  nothing  and  in  favor  of  the 
Jrailroads,  which  have  for  some  time  along  the  Mississippi  practically 
controlled  the  waterfront  of  evei'y  town  but  one  between  St.  Louis 
and  New  Orleans,  and  we  shall  have  similar  matters  to  meet  in  this 
state.  Feeling  as  I  do,  sir,  the  necessity  for  promoting  transporta- 
tion by  water  in  the  state,  the  cost  being  only  about  one-third  as  high 
as  railroad  transportation  when  properly  handled  by  terminals,  I 
want  to  suggest  an  amendment,  and  then  1  want  also  to  have  that 
amendment  cover  the  question  of  the  standardization  of  canals  so 
that  boats  running  on  one  system  of  canals  in  the  state  or  canalized 
Jrivers  would  be  transferred  to  another,  and  for  that  reason  I  have 
prepared  an  amendment,  and  if  it  is  satisfactory  to  the  other  mem- 
bers of  the  committee  I  should  like  to  have  referred  back  to  the  com- 
mittee for  its  action.    It  is  as  follows: 

"All  railroads  and  canals  shall  be  public  highways,  and  all  railroad 
and  canal  companies  shall  be  common  carriers,  and  under  general 
law  shall  respectively  have  the  right  to  construct  and  operate  rail- 
roads and  canals  between  any  points  within  this  state,  to  connect 
at  the  state  line  with  railroads  and  canals  of  other  states,  and  to 
intersect,  connect  with,  or  cross  any  other  railroad  or  canal;  and 
under  general  laws  shall  without  delay  or  discrimination  receive  and 
transport  respectively  each  others  passengers,  freight,  cars  and 
boats ;  and  to  that  end  shall  conform  in  construction  to  standards 
established  by  a  state  agency  authorized  by  law  to  establish  the 
same  and  in  the  public  interest  to  permit  variations  therefrom." 

Mr.  CARSON.  Do  you  use  the  word  ''shall"  in  the  compulsory 
sense,  or  in  the  sense  of  "shall  or  may?" 

Mr.  PINCHOT.  Compulsory. 

Mr.  PEPPER.  Mr.  Chairman:  It  will  be  entirely  agreeable  to 
Committee  No.  4  if  the  Commission  sees  fit  to  refer  this  section  back 
to  us  for  further  consideration  together  with  the  form  of  amendment 
that  has  just  been  proposed  by  Mr.  Pinchot,  which  I  am  very  glad  to 
second. 

MOTION  TO  RE-REFER  SECTION  1  OF  ARTICLE  XVII. 

Mr.  PINCHOT.  Mr.  Chairman :  I  move  that  the  Committee  of  the 
Whole  recommend  that  the  amendment  together  with  the  section  be 
referred  back  to  the  committee. 

Mr.  PEPPER.    Mr.  Chairman:  I  second  the  motion. 

The  motion  was  agreed  to. 

ARTICLE  XVII,  SECTION  2. 

The  CHAIRMAN.  Tlie  next  section  in  order  for  consideration  is 
section  2  of  article  XVII  of  the  Constitution,  the  report  of  Com- 


/ 


Jan.  21]        CONSTITUTIONAL  AMENDMENT  AND  REVISION  417 

mittee  No.  4  being  that  this  section  shall  be  stricken  out,  and  the  fol- 
lowing sections  renumbered  accordingly. 
The  Secretar}'  read  the  section  as  follows: 

Section  2.  Every  railroad  and  canal  corporation  organized  in  this  state  shall 
maintain  an  office  therein  where  transfers  of  its  stock  shall  be  made,  and  where  its 
books  shall  be  kept  for  inspection  by  any  stockholder  or  creditor  of  such  corporation, 
in  which  shall  be  recorded  the  amount  of  capital  stock  subscribed  or  paid  in,  and  by 
whom,  the  names  of  the  owners  of  its  stock  and  the  amounts  owned  by  them,  re- 
spectively, the  transfers  of  said  stock,  and  the  names  and  places  of  residence  of  its 
officers. 

On  the  question, 

Will  the  Committee  adopt  the  report? 
It  was  adopted. 

AKTICLE  XVII,  SECTION  3. 

The  CHAIEMAN.  The  next  section  in  order  for  consideration  is 
section  3  of  article  XVII  of  the  Constitution,  the  report  of  Com- 
mittee No.  4  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 

Section  3.  All  individuals,  •  associations  and  corporations  shall  have  equal  right 
to  have  persons  and  property  transported  over  railroads  and  canals,  and  no  undue 
or  unreasonable  discrimination  shall  be  made  in  charges  for,  or  in  facilities  for, 
transportation  of  freight  or  passengers  within  the  state  or  coming  from  or  going 
to  any  other  .state.  Persons  and  property  transported  over  any  railroad  shall  be 
delivered  at  any  station  at  charges  not  exceeding  the  charges  for  transportation  of 
persons  and  property  of  the  same  class  in  the  same  direction  to  any  more  distant 
station  ;  but  excursion  and  commutation  tickets  may  be  issued  at  special  rates. 

On  the  question, 

Will  the  Committee  adopt  the  report  ?  . 

It  was  adopted.  ' .  / 

ARTICLE  XVII,  SECTION  4. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  4  of  article  XVII  of  the  Constitution,  the  report  of  Com- 
mittee No.  4  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  4.  Subject  to  such  regulations  as  shall  be  proscribed  by  general  law 
or  by  such  agency  as  may  be  constituted  from  time  to  time  by  the  general  assembly, 
corporations  for  public  service  may  consolidate  with,  or  purchase  the  property  of,  or 
may  through  stock  ownership  or  otherwise  acquire  and  exercise  the  control,  of 
other  corporations-^med  for  the  same  or  a  kindred  purpose. 

On  the  question. 

Will  the  Committee  adopt  the  report? 

SECTION  4  OF  ARTICLE  XVII  POSTPONED. 

Mr.  GORDON.  Mr.  Chairman:  I  ask  that  further  consideration 
of  the  report  on  this  section  be  postponed  until  Wednesday  next.  It 
is  a  very  important  subject,  and  a  very  radical  change  in  the  law. 

Mr.  FISHER.   Mr.  Chairman:  I  second  the  motion. 

The  motion  was  agreed  to. 


27 


418 


PROCEEDINGS  OF  THE  COMMISSION 


[Jan.  21 


AETTCLE  XVII,  SECTION  6. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration,  is; 
section  6  of  article  XVII  of  the  Constitution,  the  report  of  Committ- 
tee  No.  4  being  that  it  be  striclven  out,  and  the  subsequent  sections  ra- 
numbered  accordingly. 

The  Secretary  read  the  section  as  follows: 

Section  6.  No  president,  director,  officer,  agent  or  eni^^^oye  of  any  railroad  or 
canal  company  shall  be  interested,  directly  or  indirectly,  in  tte  furnishing  of  ma- 
terial or  supplies  to  such  company,  or  in  the  business  of  tran'fipwtaition  as  a  com- 
mon carrier  of  freiglit  or  passengers  over  the  works  owned,  leaistid^  eontroUed  or 
worked  by  such  company. 

On  the  question, 

Will  the  Committee  adopt  the  report?    '  ' 

OFFICERS  NOT  TO  BE  INTERESTED  IN  CONTRACTS. 

Mr.  PEPPER.  Mr.  Chairman:  My  thought  is,  as  it  stands,  it  is> 
applicable  only  to  the  officers  of  railroads  and  canal  companies,  that 
either  it  should  be  amplified  so  as  to  be  made  applicable  to  the  officers 
of  all  corporations  in  the  public  service  or  stricken  out  as  not  being 
a  proper  matter  for  constitutional  declaration  but  a  legislative  mat- 
ter. We  decided  to  recommend  the  latter  alternative  that  it  be 
stricken  out  rather  than  to  go  into  an  amendment  extending  a  legis- 
lative utterance  of  this  sort  so  as  to  be  applicable  to  all  corporation 
officers. 

Mr.  GORDON.  Mr.  Chairman:  I  oppose  that  because,  in  .striking  out 
this  section,  it  would  require  very  little  alteration  to  adapt  it  to  all 
companies  or  corporations.  It  was  originally  intended  to  cover  rail- 
roads and  canals,  but  it  might  be  very  well  amplified  and  extended 
in  its  relations,  and  as  it  stands  it  seems  to  me  it  is  a  very  ^\■ise  pro- 
vision. It  is  intended  to  coiifine  trans])ortation  companies  to  the  htisi-- 
ness  of  the  transporting  of  freight.  It  is  intended  to  prohibit  the  of' 
fleers  of  all  corporations  from  having  any  interest  in  the  subject-mat- 
ter for  transportation,  that  is  to  say,  they  cannot  produce  the  freight 
which  goes  over  their  lines.  This  particular  clause  also  prohibits 
officers  of  corporations  from  being  interested  in  the  production  of  the 
freight  which  goes  over  their  lines.  "No  ];resident,  director,  officer, 
agent  or  employe  of  any  railroad  or  canal  company  shall  be  in- 
terested directly  or  indirectly  in  the  furnishing  of  material  or  sup- 
plies to  such  company,  or  in  the  business  of  transportation  as  a  com- 
mon carrier  of  freight  or  passengers  over  the  works  owned,  leased,, 
controlled  or  Avorked  by  such  company."  It  is  generally  a  prohibf^- 
tion  of  the  trustee's  being  interested  in  the  performance  of  his  ti'ust 
and  permitted  to  make  money  at  it.  It  seems  to  me  that  the  whole 
i;itent  in  that  article,  which  is  very  well  expressed,  is  to  prevent  con- 
flicting interests  of  the  officers  and  employes  or  directors  of  railroad 
companies  that  they  shall  be  confined  in  their  trusteeship  to  those 
things  which  directly  promote  the  trust  and  not  be  allowed  to  have 
interests  which  may  clash  with  the  particular  interests  of  one  com- 
pany with  those  of  another,  or  permit  themselves  to  profit  in  any 
way  by  any  of  the  business  of  which  they  are  trustees,  officers  of 
directors.  That  certainly  is  the  intent  of  the  article,  and  it  seems 
to  me  it  is  good  public  morals. 

Mr.  PEPPER.  Mr.  Chairman:  I  hope  that  Judge  Gordon  will 
follow  up  his  suggestion  and  submit  for  our  consideration  a  pro- 
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posed  amendment  to  this  section.  AVe  had  under  consideration  the 
possibility  of  amending  it,  and  it  seemed  to  us  that  the  difficulties 
rather  multiplied  when  you  attempted  to  amend  it.  The  first  thing 
that  you  obviously  want  to  do  is  to  make  the  same  declaration  as  is 
here  made,  if  you  are  going  to  extend  it  at  all,  in  the  case  of  all  public 
service  corporations.  There  is  no  particular  reason,  I  fancy,  for  lim- 
iting this  declaration  to  railroads  and  canals  as  distinguished  from 
other  public  utilities,  and  when  yo\ir  mind  faces  that  problem  you 
at  once  ask  yourself  whether  this  statement  which  is  so  obviously, 
Judge  Gordon  says,  a  sound  statement  of  public  morals,  is  not  ap- 
plicable to  all  public  officers.  It  is  really  just  as  applicable  in  the 
case  of  the  private  corporations  as  it  is  in  the  case  of  public  cor- 
porations, and  the  fact  that  you  are  extending  a  prohibition  of  this 
sort  and  limiting  it  to  public  service  corporations  has  an  unpleas- 
ant implication  with  respect  to  what  fiduciaries  in  the  case  of  pri- 
vate corporations  may  do.  We  found  a  very  r-eal  difficulty  in  mak- 
ing an  enlarged  declaration  on  tliis  subject  which  would  not  err 
by  excluding  some  of  the  things  that  ought  to  be  covered,  and  it 
will  be  a  great  favor  to  Committee  No.  4,  as  well  as  a  service  to  the 
Commission,  if  Judge  Gordon  can  put  into  a  concrete  suggestion 
the  criticism  that  he  has  made  and  give  us  the  benefit  of  the  sug- 
gested amendment.  I  hope  he  will  do  it,  sir,  if  the  section  lies  over 
for  further  consideration  or  is  referred  back  to  the  committee,  as  the 
Commission  may  think  best. 

Mr.  FISHER.  Mr.  Chairman :  There  is  good  reason  for  this  pro- 
vision as  it  extends  now  to  all  common  carriers,  as  distinguished  from 
the  other  kinds  of  public  service  companies.  For  instance,  there 
would  be  no  point  in  applying  a  provision  of  this  kind  to  a  lot  of 
little  water  companies,  electric  light  companies,  and  other  little  serv- 
ice companies  operating  over  the  state ;  but  there  is  a  sound  reason 
for  applying  it  to  the  officials  of  the  great  carriers  of  transportation. 
I  cannot  see  any  inconsistency  in  allowing  the  provision  to  stand 
practically  as  it  is. 

Mr.  PEPPER.  It  certainly  has  its  application,  has  it  not,  Mr. 
Fisher,  to  telephone  and  telegraph  companies  and  to  public  service 
corporations  of  that  sort,  and  to  electric  light,  heat  and  power  com- 
panies? It  is  asked,  how  could  there  be  any  discrimination  by  tele- 
phone and  telegraph  companies  that  would  interfere  with  the  service? 
So  far  as  discrimination  is  concerned,  the  telephone  companies  are 
adepts  at  practicing  discrimination,  in  creating  zones  with  artificial 
limits,  which  operate  in  such  a  way  as  to  give  preferential  service  to 
the  people  who  are  more  remote  from  the  common  point  at  a  lower 
rate  than  those  who  are  nearer  the  switchboard.  There  are  all  sorts 
of  possibilities  of  that  kind,  but  the  point  we  have  under  con.'^idera- 
tion  is  one  of  regulating  the  conduct  and  morals  of  public  officers. 
It  seems  to  us  at  least  broad  enough,  it  ought  to  be  broad  enough, 
if  it  is  to  stand,  to  be  applicable  to  all  public  service  corporations. 
Personally,  I  have  been  apprehensive  that  if  we  form  a  distinction  as 
to  public  service  companies,  there  is  an  unpleasant  implication  as  to 
what  can  go  on  in  private  corporations. 

Mr.  FISHER.  Mr.  Chairman:  Is  there  any  immorality  in  an  of- 
ficer selling  the  corporation  some  article  of  commerce? 
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Mr.  PEPPER.  Ml-.  Chairman:  It  is  perfectly  well  settled,  as  I 
understand  it,  in  the  laAV  of  corporations  that  a.  contract  made  with 
a  corporation  by  any  officer  or  director  is  voidable  and  may  be  set 
aside  by  the  vote  of  the  stockholders. 

Mr.  FISHER.  Mr.  Chairman:  But  it  is  not  on  the  ground  of  im- 
morality? 

Mr.  PEPPER.  Mr.  Chairman:  Yes,  it  is  on  the  ground  that  one 
who  is  made  the  custodian  of  the  interests  of  the  stockholders  should 
not  take  advantage  of  his  office  to  have  dealings  of  his  own  with 
the  body  corporate.  There  is  a  line  of  decision  to  the  effect  that 
contracts  of  this  sort  are  voidable  even  in  the  case  of  private  cor- 
porations. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report  ? 

It  was  adopted.  •  . 

ARTICLE  XVII,  SECTION  7. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  7  of  article  XVII  of  the  Constitution,  the  report  of  Commit- 
tee No.  4  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 

Section  7.  No  discrimination  in  charges  or  fr.cilitios  for  transportation  shall  be 
made  between  trans;iortation  companies  and  individuals,  or  in  favor  of  cither,  by 
abatement,  drawback  or  otherwise,  and  no  railroad  or  canal  company,  or  any  lessee, 
manager  or  employe  thereof,  shall  make  any  preferences  in  furnishing  cars  or 
motive  power. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  FOX.  Mr.  Chairman:  I  would  just  like  to  ask  whether  it 
would  not  be  well,  in  view  of  the  suggestion  Mr.  Pepper  made  a  few 
moments  ago,  to  include  public  service  corporations  in  addition  to 
railroad  and  canal  companies? 

Mr.  FISHER.  Mr.  Chairman:  That  is  the  law,  that  is  the  statute 
law  now. 

The  CHAIRMAN.  That  is  the  Public  Service  Commission  ruling, 
of  course. 

Mr.  PEPPER.  Mr.  Chairman:  We  have  been  considerably  em- 
barrassed in  determining  what  to  do  with  declarations  of  this  sort, 
which  are  obviously  sound,  which  cover  only  some  of  the  objects  to 
which  they  should  apply,  and  which,  when  you  attempt  to  extend 
them  by  amendment,  raise  all  sorts  of  difficulties  in  your  mind  as  to 
Avhether  your  amendment  is  not  misleading  because  it  does  not  go 
far  enough.  It  is  for  this  reason  that  in  the  case  of  the  corporate 
officers  section  we  resolved  the  question  in  favor  of  recommending  the 
omission  of  it.  In  the  present  case,  we  propose,  so  far  as  this  change 
goes,  to  keep  the  declaration  in  and  trust  to  the  general  assembly  to 
carry  the  principle  of  the  declaration  out,  so  far  as  it  is  in  the  pub- 
lic service  act.  It  may  possibly  be  better  to  amend  this  constitu- 
tional anti-discrimination  provision  so  as  to  make  it  of  general  appli- 
cation. That  could  be  done,  and  if  it  is  the  pleasure  of  the  Com- 
mittee of  the  Whole,  we  will  attempt  it. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report? 

It  was  adopted. 
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ARTICLE  XVII,  SECTION  8. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  8  of  article  XVII  of  the  Constitution,  the  report  of  Commit- 
tee No.  4  being  that  this  section  shall  stand  without  amendment. 

The  Secretary  read  the  section  as  follows: 

Section  8.  No  railroad,  railway  or  otlier  transportation  company  shall  grant 
free  passes,  or  passes  at  a  discount,  to  any  person  except  otHcers  or  employes  of 
the  company. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  PEPPER.  Mr.  Chairman:  With  the  permission  of  the  Com- 
mission I  will  ask  to  withdraw  for  the  present  the  recommendation 
of  the  committee  on  the  subject  of  section  -8.  The  reason  for  this  is 
that  the  control  of  public  service  companies  within  municipalities  is 
one  which  is  under  consideration  b}^  the  subcommittee  to  which  the 
wht)le  subject  of  municipalities  has  been  referred.  It  seems  to  me, 
sir,  though  I  have  not  had  the  chance  to  consult  with  my  associates 
of  the  committee,  that  we  will  have  a  more  intelligent  discussion  of 
the  whole  subject  on  this  particular  question  of  the  regulation  of 
street  railway  corporations  in  municipalities  when  we  have  the  whole 
municipal  and  home  rule  question  before  us. 

SECTION  8,  ARTICLE  XVII  TO  BE  RE-REFERRED. 

The  CHAIRMAN.  Is  there  any  objection  to  tlie  withdrawal  of 
this  question  from  the  consideration  of  the  Committee  of  the  Whole? 
The  Chair  hears  none,  and  the  Committee  of  the  Whole  will  recom- 
mend that  this  section  is  referred  back  to  the  committee. 


ARTICLE  XVIT,  SECTION  10. 

Tlie  CHAIRMAN.  The  next  section  for  consideration  is  section 
10  of  article  XVII  of  the  Constitution,  the  report  of  Committee  No. 
4  being  that  this  section  shall  be  amended. 

The  Secretarj^  read  the  proposed  section  as  follows: 

Section  10.  No  railroad,  canal  or  other  public  service  corporntion,  in  existence 
at  the  time  of  the  adoption  of  this  article,  shall  have  the  benefit  of  any  future  legis- 
lation by  general  or  special  laws,  except  on  condition  of  complete  acceptance  of  all 
the  provisions  of  this  article. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  PEPPER.  Mr.  Chairman:  "Public  service  corporation"  is  sub- 
stituted for  "transportation  company"  so  as  to  make  it  conformable 
with  the  enlarged  scope  of  the  article.  I  might  say,  sir,  on  behalf 
of  the  committee  that  this  is  one  of  those  sections,  of  which  there 
are  several  in  the  Constitution,  which  wou_ld  be  m.eaningless  unless 
another  new  Constitution  was  to  be  voted  upon  by  the  people.  If 
in  the  ultimate  issue  of  our  deliberations  specific  amendments  were 
to  be  proposed,  perhaps  a  section  like  this  would  not  have  to  be  in- 
cluded among  them  ;  but  if,  on  the  other  hand,  an  entire  Constitution 
was  to  be  submitted,  then  such  provisions  as  these  ought  to  be  in- 
cluded. 
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Mr.  FOX.  Mr.  Chairman:  May  I  ask  the  chairman  of  the  commit- 
tee whether  they  considered  striking  out  the  words  "transportation 
companies?"   Possibly  some  question  mnj  arise  as  to  street  railways. 

Mr.  PEPPEK.  Mr.  Chairman:  Judge  Fox  will  observe  that 
while  we  do  strike  out  "all  other  transportation  companies"  we  sub- 
stitute for  it  "all  public  service  cori)urations,"  which  we  thought 
would  include  transportation  companies  and  all  other  forms  of  cor- 
porations engaged  in  public  service. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report? 

It  was  adopted. 

ARTICLE  XVII,  SECTION  11. 

The  CHAIRMAN^.  The' next  section  in  order  for  consideration  is 
section  11  of  article  XVII  of  the  Constitution,  the  report  of  Com- 
mittee Xo.  4  being  that  tliis  section  shall  be  stricken  out. 

The  Secretary  read  the  section  as  follows: 

Section  11.  Tlie  existing  powers  and  duties  ol'  the  Auditor  General  in  regard  to 
railroads,  canals  and  other  transportation  comiianies,  except  as  to  tlieir  accounts, 
are  herebj'  transferred  to  the  Secretary  of  Internal  Affairs,  who  shall  liave  a  gen- 
eral supervision  over  them,  subject  to  such  regulations  and  alterations  as  shall  be 
provided  by  law  ;  and,  in  addition  to  the  annual  reports  now  required  to  be  made, 
said  Secretary  may  require  special  reports  at  any  time  upon  any  subject  relating 
to  the  business  of  said  companies  from  any  officer  or  officers  thereof. 

On  the  question, 

Will  the  Committee  adopt  the  report  ? 

Mr.  PEPPER.  Mr.  Chairman:  I  might  say,  by  way  of  explana- 
tion, that  this  section  is  the  one  that  transfers  to  the  Secretary  of 
Internal  Affairs  the  old  powers  of  the  Auditor  General  in  the  case 
of  railroads,  and  makes  provision  for  the  exercise  by  the  Secretary 
of  Internal  Affairs  of  the  powers  wliich  are  now  actually  exercised  by 
the  Public  Service  Commission.  It  seems  to  us  that  it  would  be 
wise  to  strike  out  this  section  and  leave  the  duties  of  the  Secre 
tary  of  Internal  Aff'airs  to  be  made  the  subject  of  a  section  in  a 
different  part  of  the  Constittition. 

On  the  question  recurring. 

Will  the  Committee  adopt  the  report? 

It  was  adopted. 

ARTICLE  XVII,  SECTION  12. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  12  of  article  XVII  of  the  Constitution,  the  report  of  Commit- 
tee No.  4  being  that  this  section  shall  stand  without  amendment. 

The  Secretary'  read  the  section  as  follows: 

Section  12.  The  general  assembly  shall  eTifoi'ce  by  appropriate  legislation  the 
provisions  of  this  article. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

It  was  adopted.  \  . 

COMMITTEE  OF  THE  WHOLE  RISES. 

The  Committee  of  the  W^hole  then  rose  and  the  Cbairman  reported 
progress ;  with  the  recommendation  that  section  7  of  article  XVI  and 
sections  1  and  8  of  article  XVII  be  re-referred  to  committee. 
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SECTIONS  EE-REFERRED. 

The  CHAIRMAN.    In  accordance  with  the  recommendation  of  the 
Committee  of  the  Whole,  section  7  of  article  XVI  and  sections  1  and  8 
article  XVII  are  re-referred. 

PROPOSED  AMENDMENT  TO  SECTION  8  OP  ARTICLE  XVI. 

Mr.  PINCHOT.  Mr.  Chairman:  In  connection  with  the  whole 
question  of  the  treatment  of  water  power  companies,  stream  pollution, 
and  so  on,  which  is  still  to  be  brought  up  before  the  Commission, 
and  in  view  of  the  fact  that  section  8  of  article  XVI  has  already  been 
adopted  in  its  present  form,  I  want  to  ask  that  the  amendment  which 
I  will  read  be  referred  to  Committee  No.  4  in  connection  with  that 
article.    The  amendment  is  as  follows: 

"The  general  assembly  may  by  general  laws  grant  the  right  of  emi- 
nent domain  to  any  municipality  or  any  other  political  subdivision 
of  the  state,  but  no  right  of  eminent  domain  shall  ever  be  granted  to 
any  corporation  engaged  in  private  business,  or  to  any  public  service 
corporation,  except  to  railroad,  canal  or  telegraph  and  telephone 
companies ;  but  the  general  assembly  by  general  laws  may  provide  for 
the  exercise  of  the  right  of  eminent  domain  by  the  state  at  the  ex- 
pense of  a  public  service  corporation,  and  grant  to  such  corporation 
tlie  rights  or  privileges  thus  secured ;  but  no  such  grant  shall  extend 
beyond  the  life  of  such  corporation,  nor  in  any  event  longer  than  fifty 
years." 

The  CHAIRMAN.  The  amendment  will  be  referred  to  Committee 
No.  4. 

ADJOURNMENT, 

Mr.  FISHER.  Mr.  Chairman:  I  move  that  the  Commission  do  now 
adjourn  until  11.30  o'clock  Tuesday  morning,  Januarj'  27,  1920. 

Mr.  REED.    Mr.  Chairman:  I  second  the  motion. 

Whereupon,  at  5.50  o'clock  P.  M.,  the  Commission  adjourned  until 
11.30  o'clock  Tuesday  morning,  Januarj-  27,  1920. 
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Senate  Chamber, 
Tuesday,  January  27,  1920. 

The  Commission  met  at  11.30  o'cU:)ck  A.  M. 
The  Chairman,  William  1.  Schaflter,  in  the  Chair. 
The  CHAIRMAN.    The  hour  fixed  tor  the  meeting  of  the  Commis- 
sion having  arrived,  the  Commission  will  be  in  order. 

ROLL  CALL. 

The  CHAIRMAN.    The  Secretary  will  now  call  the  roll. 
The  roll  was  called  by  the  Secretary  and  was  as  follows: 

PRESENT— 14. 

Alter,  Carson,  Fisher,  Fox,  Gordon,  Kelly,  MeCormick,  Miller,  Muuce,  Pepper, 
Smith,  Stackpolp,  Thorpe,  Schaffer  (Chairman). 

ABSENT— 10. 

Connelly,  Cuyler,  English.  Perrine,  Piuehot,  Reed,  Sulzberger,  Tyson,  Voll,  War- 
burton. 

The  CHAIRMAN.  A  quorum  of  the  Commission  being  present, 
the  Commission  will  proceed  with  its  business. 

JOURNAL  APPROVED. 

Mrs.  MILLER.    Mr.  Chairman:    I  move  that  the  reading  of  the 
Journal  be  dispensed  witli  and  the  Journal  approved. 
Mr.  MUNCE.   Mr.  (  hairman:    T  second  the  motion. 
The  motion  was  agreed  to. 

REPORTS  FROM  COMIMTTTEES. 

The  CHAIRMAN.  Has  Committee  No.  1  anything  to  report  at  this 
time? 

Mr.  ALTER.  Mr.  Chairuian :  Committee  No.  1  has  nothing  to 
report. 

The  CHAIRMAN.   Hfis  Committee  No.  2  anything  to  report? 

Mr.  CARSON.  Mr,  Chairman:  Committee  No.  2  has  nothing  to 
report  at  the  present  time. 

The  CHAIRMAN.   Has  Committee  No.  ?>  anything  to  report? 

Mr.  THORPE.  Mr.  Chairman:  Committee  No.  3  has  nothing  to 
report  at  the  present  time. 

The  CHAIRMAN.   Has-  Committee  No.  4  anything  to  report? 

Mr.  PEPPER.  Mr.  Chairman:  Committee  No.  4  has  nothing  to 
report  at  present,  sir. 

The  CHAIRMAN.   Has  Committee  No.  5  anything  to  report? 

Mr.  SMITH.  Mr.  Chairman:  Coinmittee  No.  5  has  nothing  to 
report  at  present. 
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ANNOU]S^CEMENT  BY  CHAIKMAN. 

The  CHAIRMAN.  The  Chair  would  like  to  call  the  Commission's 
attention  to  the  state  of  the  work  before  the  Commission.  We  have 
acted  upon  and  adopted  one  hundred  and  fifty-nine  sections  of  the 
present  Constitution ;  there  are  twenty-eight  sections  on  the  calendar ; 
tliere  are  thirty-five  unreported  sections ;  fifteen  sections  have  been 
referred  to  other  committees,  and  nine  sections  have  been  dropped.  It 
seems  to  the  Chair  important  that  all  the  committees  shall  meet  and 
complete  their  reports  if  it  is  at  all  possible  by  the  time  of  next  week's 
meeting.  In  that  way  we  will  be  able  to  have  everything  on  the 
calendar  and  clean  up  the  work.  If  this  is  not  done,  I  am  afraid  we 
will  have  no  calendar  the  week  after  next.  If  the  committees  can  com- 
plete the  work  pending  before  them,  which  is  engaging  their  atten- 
tion, the  reports  can  be  made  next  week  and  it  will  very  greatly  for- 
ward the  work. 

Has  any  Commissioner  anything  to  bring  before  the  Commission 
at  this  time? 

COMMITTEE  OF  THE  WHOLE.  : 

The  Commission  then  resolved  itself  into  the  Committee  of  the 
Whole,  William  I.  Schaft'er,  Chairman. 

ARTICLE  III,  SECTION  15. 

The  CHAIR]\LA.N.  We  will  now  resume  consideration  of  section  15 
of  article  III  of  the  Constitution,  the  section  with  amendments  being 
introduced  by  ]Mr.  Pepper  in  Committee  of  the  Whole. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  15.  On  or  before  March  1  of  each  year  in  which  the  legislature  .shall 
be  in  regular  session  the  Governor  shall  submit  to  the  general  assembly  a  budget. 
The  budget  shall  contain  a  complete  plan  of  proposed  expenditures  and  estimated 
revenues  for  the  two  fiscal  years  next  ensuing,  excluding  expenditures  for  chari- 
table and  educational  purposes.  The  Governor  shall,  at  the  time  of  presenting 
the  budget  to  the  general  assembly,  submit  a  proposal  for  such  appropriation  for 
charitable,  benevolent  and  educational  purposes  as  he  shall  think  proper  and  shall 
also  submit  a  bill  containing  the  proposed  appropriations  for  the  fiscal  yeai-s 
covered  by  said  budget,  and  a  bill  to  carry  into  effect  his  said  proposal  as  well  as 
any  bill  or  bills  embodying  any  recommendations  he  may  desire  to  make  as  to 
sources  of  revenue. 

Immediately  upon  receipt  of  the  Governor's  budget  the  presiding  officer  of  the 
House  of  Repi-esentatives  shall  introduce  in  such  House  the  said  appropriation  bill 
and  also  a  bill  relating  to  sources  of  revenue  submitted  bv  the  Governor. 

The  general  assembly  shall  have  power  to  increase,  decrease,  strike  out  or  other- 
wise alter  any  item  in  the  appropriation  bill,  or  add  new  items  thereto  Until  the 
appropriation  bill  shall  have  been  finally  acted  upon  by  both  Houses  of  the  general 
assembly,  neither  House  shall  consider  any  appropriation  measure,  unless  the  same 
shall  be  solely  for  the  immediate  needs  of  the  general  assembly,  or  shall  have  been 
submitted  to  the  general  assembly  by  the  Governor  with  the  request  that  it  be 
acted  upon  m  advance  of  the  appropriation  bill. 

^The  final  adjoiirnm.ent  of  the  general  assembly  shall  not  take  place  until  a  period 
Ol  ten  days  shall  have  elapsed  after  the  appropriation  bill  shall  have  been  finally 
acted  upon  by  both  Houses  of  the  general  assembly  and  shall  have  been  presented 
to  the  Governor.  ' 

On  the  question  recurring. 

Will  the  Committee  adopt  the  proposed  section? 

BUDGET. 

Mr.  Mccormick.    Mr.  chairman:  This  section,  it  seems  to  me 
will  have  to  be  discussed  with  section  16  which  follows,  aud  also  be 
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discussed  with  section  17,  wliicli  lias  already  beeu  adopted.  It  seeuis 
to  me  that  when  you  study  these  three  sections  together  you  become 
greatly  confused.  In  other  words,  they  conflict  with  each  other,  and 
it  is  difficult  to  get  exactly  at  the  meaning.  I  understand  that  the 
purpose  of  this  section  is  to  place  in  the  Governor's  hands  prac- 
tically the  full  responsibility  of  making  these  appropriations  to  pri- 
vate charities.  But  if  we  permit  section  17  to  remain  as  it  is,  we 
give  the  legislature  the  power  to  make  appropriations  to  private  cor- 
porations and  associations  in  this  commonwealth  not  under  its  con- 
trol and  engaged  in  work  or  service  deemed  by  the  general  assembly 
to  be  for  the  public  good,  "provided,  that  such  work  or  service  con- 
forms to  such  standards  of  efficiency  as  nmy  be  ftrescribed  by  general 
law.''  There  the  general  assembly  sets  up  the  specilication,  while  in 
this  section  we  put  into  the  hands  of  the  Governor  the  power  prac- 
tically of  naming  the  institutions  that  will  receive  this  aid,  naming 
practically  the  sijecilications  under  which  they  shall  receive  it.  In 
that  same  section  you  show  later  that  the  legislature  has  the  right 
to  increase,  or  decrease,  or  strike  out,  or  in  any  other  way  alter  nny 
item  in  the  appropriation  bill,  or  add  new  items  thereto,  thus  still 
retaining  the  legislative  power. 

The  CHAIRMAN.  The  Chair  understatids  that  that  refers  only  to 
the  appropriation  bill. 

Mr.  McCOKMICK.  Mr.  Chairman:  Only  to  the  appropriation  bill, 
but  section  17  sets  up  the  standard  of  excellence  under  which  these 
appropriations  are  to  be  made.  You  cannot  adopt,  it  seems  to  me,  this 
section  15  unless  you  know  what  is  contained  in  section  16,  which 
further  controls  the  method  under  which  these  appropriations  are 
distributed.  There  you  take  away  from  the  legislature  the  power  of 
increasing  the  aggregate  amount,  and  you  also  take  away  from  it  the 
power  to  add  any  particular  institution  which  they  might  desire  to 
add.  I  am  raising  tlie  point  ,  to  see  whether  1  have  correctly  under- 
stood the  meaning  of  these  three  sections.  It  may  be  possible  that  I 
have  not,  but  that  is  the  w<\\  1  studied  the  ([uestion,  and  it  seems  to 
me  that  they  are  all  contradictory.  While  I  am  in  sympathy  with 
the  proposed  attempt  to  place  the  responsibility  so  that  the  people  of 
the  state  may  know  who  is  responsible  for  the  .situation  tliat  exists, 
and  I  think  it  is  an  attempt  to  meet  the  condition  as  it  exists  today, 
I  also  think  that  it  is  fundamentally  wrong  in  principle  to  place  into 
the  hands  of  an  individual  the  distribution  of  millions  of  dollars  of 
the  taxpayers'  money.  The  same  princijde  is  there  as  is  involved  in 
the  legislature's  doing  it,  and  it  does  seem  to  me  to  be  an  attempt  to 
protect  something  that  today  is  recognized  as  an  evil.  You  cannot 
change  the  pi-inciple  tliat  still  exists.  You  are  giving  into  tlie  hands 
of  one  man  a  tremendous  power  and  responsibility,  and  in  my  opinion 
it  is  illegal  and  against  a  democratic  form  of  government  to  distribute 
millions  of  dollars  upon  his  own  specification  to  which  these  institu- 
tions must  conform ;  give  him  power  to  create  the  basis  upon  which 
the  money  shall  be  divided  so  that  by  taking  these  specifications  just 
as  an  architect  in  building  a  building  can  make  such  specifications 
that  only  one  or  two  bidders  can  bid,  so  only  one  or  two  institutions 
might  conform  to  requirements. 

While  this  princiijle  cannot  be  used  in  many  cases,  yet  we  are 
making  a  Constitution,  and  while  it  might  be  perfectly  Avorkable 
under  one  Governor,  other  Governors  are  going  to  be  elected,  and  you 
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not  only  put  that  man  in  a  very  difficult  and  embarrassing  situation 
so  far  as  political  coercion  is  concerned,  but  before  that  man  is  elected 
institutions  or  gi'oups  of  citizens  can  put  up  before  the  people  of 
this  commonwealth  a  man  who  is  in  syuipathy  with  the  things  they 
desire  to  obtain  from  the  Governor  or  from  the  legislature.  Today 
the  system  is  running  into  millions,  and  in  ten  or  fifteen  years  no 
one  knows  how  great  an  amount  might  be  at  issue.  1  want  to  call 
these  points  to  the  attention  of  the  Commission  before  it  adopts  this 
thing  to  see  again  whether  they  do  not  recognize  that  this  is  simply 
a  plan  to  try  to  make  better  something  that  is  fundamentally  wrong 
in  principle  and  that  it  cannot  be  done.  T  would  like  to  ask  the  Com- 
mitte  to  correct  me  if  T  am  wrong  in  my  statement,  but  I  think  these 
three  sections  are  conflicting  as  they  now  stand  and  are  practically 
unworkable.    It  may  be  that  1  have  misread  them. 


SECTION  15  OF  ARTICLE  IIT  POSTPONED. 

Mr.  PEPPER.  Mr.  Chaii'man:  I  move,  if  it  is  in  order,  that 
further  consideration  of  section  15  be  postponed  for  the  present,  and 
that  the  Committee  proceed  to  the  consideration  of  the  proposed  new 
section  16.    If  that  is  seconded,  I  will  state  my  reasons. 

Mr.  McCORMICK.   Mr.  Chairman :  I  second  the  motion. 

On  the  question, 
^  Will  the  Committee  agree  to  the  motion  ? 

Mr.  PEPPER.  Mr.  Chairman:  I  do  that  for  the  reason  that  if  sec- 
tion 16  as  proposed,  or  in  some  modified  fonn,  should  be  rejected, 
then  it  is  quite  true,  as  Mr.  McCormick  has  suggested,  that  the  changes 
in  section  15  would  become  inappropriate  and  should  also  be  re- 
jected. In  other  words,  the  changes  in  section  15  are  modal  merely. 
The  important  change  is  contained  in  section  16. 

On  the  question  recurring. 

Will  the  Committee  agree  to  the  motion? 

It  was  agreed  to. 

ARTICLE  III.  SECTION  16. 

The  CHAIRMAN.  We  will  resume  the  consideration  of  section 
16  of  article  III  of  the  Constitution,  the  section  with  amendments 
being  introduced  by  Mr.  Pepper  in  Committee  of  the  Whole. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  16.  In  submitting  his  proposal  for  appropriations  to  cliaritablo.  bonpv- 
olent  and  educational  uses  the  Governor  shall  indicate  the  basis  upon  which  the 
cost  of  approved  work  or  service  to  be  done  or  rendered  by  designated  corporations 
and  associations  is  to  be  computed  and  shall  recommend  an  aggregate  sum  to  be 
appropriated  and  distributed  among  said  corporations  and  associations  ni)on  such 
basis.  The  general  assembly  may  decrease  but  may  not  increase  the  aggregate  item 
tlius  recommended,  but  sliall  in  no  case  appropriate  any  sum  to  a  corporation  or  as- 
sociation except  to  such  as  may  be  designated  by  the  Governor,  and  except  in  con- 
formity with  tlie  method  so  recommended.  Action  upon  the  bill  embodying  said 
proposal  shall  be  taken  bv  the  general  assembly  at  the  time  that  action"  is  taken 
upon  the  general  appropriation  bill. 

On  the  question  recurring. 

Will  the  Committee  adopt  the  proposed  section  ? 
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APPROPRIATIONS  FOR  CHARITABLE  AND  EDUCATIONAL 

INSTITUTIONS. 

Mr.  PEPPER.  Mr.  Chairman:  This  section  will  be  considered 
upon  the  theory,  and  only  upon  the  theory,  that  appropriations  are 
hereafter  to  be  made  for  charitable  and  benevolent  purposes  to  insti- 
tutions not  wholly  under  the  control  of  the  state.  I  for  one  venture 
to  hope  that  those  who  are  opposed  to  the  continuance  of  such  appro- 
priations will  for  the  time  being  devote  themselves  to  an  elfort  to 
devise  a  sound  method  of  administering  sucli  appropriations,  if  they 
are  to  continue.  I  can  entirely  understand  how  foreign  it  is  to  the 
thought  of  any  mend)er  of  the  Committee,  who  is  opposed  to  charitable 
appropriations  altogether,  to  consider  the  method  of  administering 
such  appropriations  if  they  are  to  continue ;  but  if,  on  tlie  other  hand, 
when  you  are  discussing  the  application  of  a  principle  which  for  the 
time  being  the  Committee  has.  already  tentatively  settled,  you  are  at 
every  stage  of  the  discussion  making  reference  to  your  disapproval  of 
the  fundamental  principle,  you  are  not  likely  to  get  the  mind  of  the 
Commission  focused  upon  the  real  fact  in  hand,  which  seems  to  me 
to  be  the  devising  of  a  wise  system  of  adnunistration  upon  the  theory 
that  we  are  for  the  present  at  least  to  stand  by  our  conclusion  that 
these  appropriations  are  to  be  made.  Now,  it  seems  to  me,  Mr.  Chair- 
man, that  the  real  vice  of  the  system  that  exists  is  this ;  that  it  loses 
sight  of  the  fact  that  the  supervision  of  public  service  rendered  by 
individuals,  not  wholly  under  the  control  of  the  state,  but  in  part 
supported  by  state  funds,  is  an  executive  function.  Heretofore  the 
attempt  has  been  made  to  deal  with  it  as  a  legislative  function.  The 
legislature  has  been  the  body  first  approached  when  any  institution 
desired  to  receive  grants  from  the  state.  The  battle  has  been  fought 
out  in  the  legislature,  and  then  the  recommendation  of  the  legislature 
in  the  form  of  an  appropriation  would  go  to  the  Governor,  and  he  has 
to  dischai'ge  tlie  secondary  duty  of  revising  the  work  done  by  the 
legislature.  I  submit  that  that  system  is  wrong,  because  fundamen- 
tally the  problem  is  a  problem  belonging  to  the  executive.  It  is  a 
problem  of  the  administration  of  institutions  engaged  in  public  serv- 
ice, and  therefore  it  seems  to  me  that  the  primary  responsibility 
should  be  placed  upon  the  executive  of  determining,  through  such 
agency  as  may  be  created  for  the  purpose,  what  institutions  are  to  be 
recommended  by  him  as  recipients  oi^  state  aid,  and  secondly  what 
the  basis  is  upon  which  such  state  aid  is  to  be  given.  I  quite  agree 
with  tiie  gentleman  from  Dauphin  that  there  is  placed  upon  the 
executive  a  very  grave  responsibility.  I  quite  agree  that  it  represents 
a  radical  change  from  the  system  which  has  heretofore  prevailed.  I 
submit,  however,  that  the  responsibility  is  no  greater  that  it  must 
necessarily  be  under  any  system  of  executive  administration  of  state 
institutions.  If  these  institutions  were  to  be  taken  over  by  the  state 
and  you  were  to  convert  the  whole  matter  of  charitable  administra- 
tion into  a  state  activity,  the  result  Avould  be,  not  that  you  would 
decrease  all  that,  but  you  would  increase  even  beyond  the  limit  of  this 
proposal  the  responsibility  that  may  rest  upon  the  executive  and  any 
agency  operating  under  him  and  responsible  to  him. 

In  the  second  place,  I  suggest  that  the  existing  system  is  bad,  not 
merely  because  the  applicants  for  grants  go  first  to  the  legislature, 
and  second  to  the  executive,  but  also  because  it  is  a  bad  thing  to  have 
applicants  for  grants  running  to  and  fro  either  from  the  legislature 
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to  the  executive  or  from  the  executive  back  to  the  legislature.  It 
seems  to  me  that  the  system  adopted  should  place  the  responsibility 
upon  the  executive,  and  place  it  upon  him  so  definitely  that  he  must 
make  the  recommendations  or  proposals  upon  which  the  legislature 
is  to  act,  and  the  legislature  must  be  limited  to  rejecting  his  proposal 
or  modifying  it  by  decreasing  the  amount  of  appropriations  which  he 
recommends,  but  that  the  legislature  should  not  have  the  power  of 
increasing  the  appropriations  suggested,  and  should  not  have  the 
power  of  dealing  with  charitable  institutions  except  in  conformity 
with  the  plan  proposed  by  the  governor.    Now,  that  is  the  basis 
upon  which  this  resolution  is  drafted.    Of  course,  it  is  imperfect  in 
form  and  in  detail,  but  at  least  it  will  serve  to  guide  the  discussion 
of  the  Commission  in  arriving  at  some  wise  solution  of  this  difficult 
problem.    Mr.  McCormick  has  suggested  that  the  proposed  section 
is  in  conflict  v/ith  the  provision  of  section  15.    It  may  be  that  he 
is  right.   No  such  conflict  is  evident  to  me  at  the  moment.   If  section 
15  is  amended  in  the  way  proposed  there  will  come  from  the  Governor 
simultaneously  the  appropriation  bill,  which  when  acted  upon  must 
receive  a  majority  vote  in  order  to  pass,  and  the  proposal  for  chari- 
table, benevolent  and  educational  appropriations,  which  is  in  -the 
nature  of  a  separate  budget,  that,  if  it  is  adopted,  must  be  adopted 
by  a  two-thirds  vote.    That  is  fundamentally  the  reason  for  separat- 
ing the  two.   When  the  Governor  submits  his  proposal  to  the  legisla- 
ture for  charitable  appropriations,  he  specifies  the  aggregate  sum 
vrhich  he  recommends  for  the  administrative  purposes  Avhich  he  has 
in  view,  and  tie  submits  also  the  basis-of-cost  calculation  of  free 
sen-ice  which  lies  at  the  bottom  of  his  recommendation.    He  desig- 
nates the  institution  and  he  specifies  in  the  case  of  each  institution 
his  recommendation  as  to  whether  in  each  case  the  basis  of  free 
service  applies  to  that  institution.    The  legislature  may  decrease,  as 
I  have  said,  the  total  item,  may  decline  to  appropriate  sufficiently 
large  amounts  to  meet  the  charge  of  the  cost,  but  may  under  no 
circumstances  increase  the  recommendation,  and  the  appropriation 
is  not  to  be  made  in  favor  of  institutions  added  in  the  legislative 
halls  as  the  result  of  pressure  which  has  failed  with  the  Governor. 
We  must  limit  their  action  to  those  institution.?  which  have  passed 
muster  with  him,  the  theoiT  being  that  in  making  up  his  list  he 
reflected  the  judgment  and  the  experience  of  the  administrative  or 
executive  agency  whicl\  acts  under  him  and  reports  to  him.  Mr. 
McCormick  further  says  that  the  section  under  consideration  is  in 
conflict  with  section  17.    It  may  be  so ;  and  if  so,  of  course,  the  in- 
consistency must  be  eliminated.   There  must  be  a  reconciliation. 
Mr.  McCORMICK.    Do  you  think  it  is  inconsistent? 
Mr.  PEPPER.    I  have  not  thought  so,  Mr.  McCormick. 
Mr.  McCORMICK.    I  am  asking  for  advice. 

Mr.  PEPPER.  Mr.  Chairman:  W>11.  I  have  not  thought  there  was 
any  inconsistency  for  this  reason:  It  seems  to  me  that  section  17 
states  a  principle.  Section  17  is  now  in  the  form  in  which  it  was  put 
by  Dr.  Thorpe's  resolution,  which  was  adopted  last  week.  That  states 
the  general  principle  which  justifies  a  legislative  appropriation  of 
state  funds.  That  appropriation  is  thought  by  some  members  to  be 
unsound,  but  for  the  moment  it  is  the  principle  upon  which  we  are 
working.  It  states  the  principle,  I  say,  upon  which  the  appropria- 
tion is  to  be  made.    Section  18  restrains  the  legislature  from  ap- 
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propriatiug  to  sectariau  or  denominational  institutions;  but,  as  I  see 
it,  neither  of  tliose  sections,  one  of  whicli  afUrmatively  gives  tlie  power 
to  the  legislature  to  appropriate  under  certain  circumstances,  the 
other  of  which  restrains  the  legishiture  from  appropriating  to  a 
prohibited  class,  is  inconsistent  with  the  tlieory  of  section  which 
prescribes  the  way  in  which  the  legislation  is  to  come  before  the 
legislature  for  actiou ;  namely,  it  must  come  upon  executive  sugges- 
tion and  upon  the  basis  of  executive  responsibility.  The  legislature 
could  not  consistently  with  section  IS  act  affirmatively  on  any  recom- 
mendation of  the  Governor  which  specihes  a  sectarian  or  denomina- 
tional institution ;  reciprocally  the  legislature  could  not  act  favorably 
upon  uny  recommendation  of  the  Governor  which  has  the  evidence  of 
carrying  funds  to  an  institution  which  did  not  come  within  the  class 
described  in  section  17.  Let  me  say  in  conclusion  that  in  my  judg- 
ment the  legislative  act  in  this  matter  is  incidental  to  the  discharge 
of  the  executive  function,  is  auxiliary  to  the  action  of  the  executive, 
and  is  not  itself  a  matter  of  primary  concern.  Under  the  old  sys- 
tem the  whole  thing  was  the  appropriations ;  that  is  what  everybody 
was  after,  and  that  is  what  most  everybody  got.  The  real  theory, 
it  seems  to  me,  is  administration,  and  that  involves  executive  respon- 
sibility. The  legislature  acts  only  as  it  acts  in  the  case  of  the  appro- 
priation bill;  namely,  in  the  way  to  enable  Ihe  carrying  out  of  a 
function  of  government.  The  function  of  the  legislature  under  such 
a  section  as  this  would  be  to  carry  out  the  function  of  government 
resting  primarily  upon  the  executive  and  lo  enable  him  to  carry  out 
his  administrative  oversight  and  control  in  the  way  that  the  Constitu- 
tion indicates.  Those  are  the  thoughts  which  are  intended  to  be 
suggested  by  this  amendment. 

Mr.  McCORMlCK.  Then,  Mr.  Pepper,  the  sentence  which  reads 
"The  general  assembly  shall  have  power  to  increase,  decrease,  strike 
out  or  otherwise  alter  any  item  in  the  appropriation  bill  or  add  new 
items  thereto,"  only  refers  to  the  general  appropriation  bill?  Is  that 
correct?  There  are  two  bills,  a  general  appropriation  bill  and  the 
bill  containing  the  proposal  made  by  ihe  Governor,  and  this  clause, 
this  sentence  does  not  affect  the  appropriation  to  privately  controlled 
institutions? 

Mr.  PEPPEE.  If  the  intention  is  not  sufficiently  expressed,  there 
ought  to  be  an  amendment  so  it  becomes  clear. 

Mr.  McCORMlCK.  Mr.  Chairman:  There  is  that  doubt  in  my 
iidnd. 

Mr.  PEPPER.  The  intention,  Mr.  Chairman,  is  that  section  15 
shall  mark  a  clean-cut  distinction  between  the  thing  therein  de- 
scribed as  a  budget  and  the  thing  therein  described  as  a  proposal  for 
appropriations  for  charitable  and  other  uses,  and  submitted  simul- 
taneously with  the  budget.  Action  by  the  legislature  is  taken  separ- 
ately upon  the  budget  and  upon  the  proposal  in  the  form  of  action 
upon  the  bill  known  as  the  general  appropriation  bill  intended  to 
givtV  effect  to  the  budget,  and  another  bill  carrying  charitable  appro- 
]U'iations  intended  to  give  effect  to  the  proposal.  The  former  may  be 
adopted  by  a  majority,  the  latter  by  a  two-thirds  vote  only,  and  in 
regard  to  the  latter;  namely,  action  by  the  legislature  on  the  pro- 
posal, the  intent  is  that  there  shall  be  no  power  to  increase  the 
amount  recommended  by  the  Governor.  There  is  a  power  to  decrease 
or  strike  out,  but  not  in  the  case  of  particular  institutions,  but  only 
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by  reducing  the  whole  item.  There  is  no  power  to  legislate  in  favor 
of  a  particular  institution  excepting  in  accordance  with  the  general 
plan. 

Mr.  McCOKMICK.  The  point,  Mr.  Chairman,  was  this;  while  I 
am  in  sympathy,  provided  the  question  of  principle  is  definitely  de- 
termined, with  this  attempt  to  correct  the  system  as  it  now  exists,  yet 
another  question  of  principle  comes  up  in  my  mind.  We  are  dealing 
with  the  Constitution,  and  that  question  is  this:  What  is  the  difference 
between  dividing  the  functions  of  the  legislature  and  the  Governor 
ii3  reference  to  appropriations  of  this  character?  In  other  words, 
it  certainly  is  a  legislative  function  to  make  appropriations.  It 
is  so  in  our  national  government,  and  it  is  so  in  our  state  govern- 
ment. The  appropriation  to  privately  owned  charities  is  just  as 
much  an  appropriation  in  the  general  sense  as  it  is  to  carry  on  the 
ruachinery  of  the  government.  I  cannot  see  under  what  principle 
you  can  separate  the  two  kinds  of  appropriations.  From  a  business 
standpoint,  the  executive  should  be  able  to  administer  the  funds  and 
distribute  them  in  a  much  more  businesslike  and  capable  manner 
than  the  legislature  would.  When  you  come  down  to  the  gist  of  the 
matter  under  the  fundamental  question  of  our  laws  and  our  theories 
of  government,  I  cannot  get  through  my  layman's  head  why  we  are 
setting  up  the  principle  that  in  certain  matters  the  legislature  is  su- 
preme, but  not  in  other  matters  of  appropriaion ;  that  is,  particularly 
the  principal  to  permit  the  Governor  to  make  the  appropriations  and 
let  him  say  what  shall  go  into  the  appropriations.  If  the  principle 
that  I  have  always  advocated  is  defeated  and  dead  forever,  then  I 
should  like  to  see  some  method  adopted  whereby  the  Governor  can  do 
this,  because  I  believe  that  he  holds  the  method  up  to  the  light  of  day 
and  the  people  of  the  commonwealth  can  see  what  is  being  done,  in- 
stead of  tying  it  up  in  the  Governor  and  the  chairmen  of  the  ap- 
propriations committees  of  both  Houses.  Those  three  men  have  done 
it  in  the  past.  I  would  rather  have  it  done  by  one  man.  I  cannot  get 
it  through  my  head  that  it  does  not  violate  again  a  principle  of  con- 
stitutional government,  which  we  as  supposedly  learned  members 
of  the  Commission  should  not  approve,  because  we  are  establishing 
something  here  that  is  to  stand,  we  hope,  forever.  I  would  like  to 
hear  that  matter  discussed. 

Ml'.  FISHEK.  Mr.  Chairman:  I  am  not  quite  siu-e  whether  I 
caught  the  explanation  of  Mr.  Pepper.  If  I  did  it  seems  that  there 
are  two  purposes  set  forth  in  section  15.  Two  distinct  subjects  are 
dealt  with.  One  is  the  budget,  the  general  appropriation  bill,  which 
is  the  budget  proper.  The  other  is  the  appropriations  to  charitable 
and  benevolent  institutions,  which  is  not  regarded  as  a  part  of  the 
budget  at  all.  Now,  I  confess  that  I  was  somewhat  confused.  It 
seems  to  me  there  is  a  conflict  between  the  provisions  of  this  proposed 
new  section  16  and  the  third  paragraph  of  section  15.  I  have  been 
wondering,  inasmuch  as  Mr.  Pepper  has  undertaken  to  do  the  work  of 
drafting,  whether  it  would  not  be  conducive  of  clarity  if  this  proposal 
for  the  charitable  and  educational  institutions  is  severed  entirely 
from  the  budget  and  dealt  with  separate  and  apart. 

Mr.  PEPPER.  Mr.  Chairman :  The  amendment  to  section  15  was 
intended  to  accomplish  just  that  result.  If  it  is  not  successfully 
accomplished,  then  as  I  said  a  few  minutes  ago  we  ought  to  change  it, 
but  the  reference  to  the  charitable  appropriations  in  section  15  was 
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a  reference  merely  for  the  purpose  of  excluding  it  from  that  section, 
and  not  for  including.  The  section  begins  in  this  language,  after  the 
initial  statement:  "The  budget  shall  contain  a  complete  plan  of  pro- 
posed expenditures  and  estimated  revenues  for  the  two  fiscal  years 
next  ensuing,  excluding  expenditures  for  charitable  and  educational 
purposes."  This  is  first  submitted  with  the  budget  and  is  not  to  con- 
tain the  recommendations  on  that  subject.  Then  the  provision  is  that, 
"The  Governor  shall  at  the  time  of  presenting  the  budget  submit  a 
proposal  upon  the  subject  of  charitable  appropriations."  Then  hav- 
ing stated  that  this  is  to  be  the  case,  the  section  drops  further  consid- 
eration of  the  proposal  and  leaves  it  to  be  dealt  with  in  section  10 
which  follows.  Now,  it  may  be  that  some  method  could  be  devised  of 
separating  them  even  more  clearly  than  is  there  done.  If  so,  I  think 
feuch  other  methods  ought  to  be  adopted,  because  I  quite  agree  with 
Senator  Fisher  that  tlie  two  thing's  are  distinct  in  their  nature  and 
ought  to  receive  distinct  treatment. 

Mr.  THORPE.  Mr.  Chairman:  There  is  a  little  matter  here  that 
is  fundamental,  which  perhaps  might  be  escaping  the  attention  of 
some  of  the  Commission.  The  question  of  the  budget,  Mr.  Chairman, 
is  quite  a  modern  conception.  If  I  am  correct  in  my  memory,  the 
question  of  the  budget  was  first  proposed  in  the  English  constitutional 
procedure  about  the  time  of  the  great  Revolution,  and  if  I  under- 
stand correctly  the  Congress  of  the  United  States  is  now  considering 
the  proposition  of  a  budget.  It  has  been  suggested  by  various  presi- 
dents. There  is  a  fundamental  question  here,  and  as  the  gentleman 
from  Philadelphia  says,  is  there  not  a  question  here  which  is  ex- 
tremely difficult  to  solve,  and  are  we  not  in  peril  of  coirfusing  two 
very  iniportant  matters  ?  Now,  the  agency  of  the  people  is  the  legis- 
lative, or  the  executive,  as  you  please.  It  is  cvistonrary,  Mr.  Chair- 
man, to  give  the  agency  of  taxation  to  one  group  and  the  agency  of 
military  control  to  another.  If  my  memory  is  correct  of  the  history 
of  Errgiish  constitutional  law,  benevolent  and  charitable  appropria- 
tions came  quite  late  in  history,  that  so  far  as  we  know  in  the  start 
all  gifts  were  gifts  from  the  croAvn  aird  emanated  from  the  income 
from  crown  lands,  and  even  the  army  was  supported,  so  far  as  it  was 
supported  at  all,  by  a  gift  from  the  crown.  Little  by  little  the  legis- 
lative encroached  upon  and  dift'ered  with  the  use  the  crown  made  of 
this  moirey  and  other  functions  and  prerogatives  of  the  crown,  and  in- 
sisted upon  determinirrg  the  use  that  should  be  made  of  it.  Out  of 
that  grew  precedents  strengthened  with  the  years  until  the  appropria- 
tion bill  became  a  function  of  the  legislative  leather  than  a  fuirction 
of  the  executive. 

Now,  Mr.  Chairman,  is  it  not  true  that  the  executive  to  this  day 
exercises  ministerial  rather  than  executive  functions?  In  the  minis- 
terial sense  he  does  certain  things,  in  the  executive  sense  he  does 
certain  things;  and  when  in  later  years,  especially  in  the  last  thirty 
years  in  this  couirtry,  we  so  distrusted  the  legislature  that  we  turned 
to  the  executive  for  relief,  it  is  a  question  of  distrust  that  we  are  deal- 
ing with,  we  want  the  moneys  paid  by  taxation  to  be  devoted  to  cer- 
tain purposes.  Now,  as  citizens  of  the  commonwealth,  we  ditfer  in 
opinion  as  to  the  functions  of  the  state,  and  having,  as  Mr.  Pepper 
says,  at  least  tentativel}'  settled  upon  a  definition  of  the  certain 
fmrctions  of  the  state  we  proceed  to  say  who  shall  best  dispense  the 
money  raised  by  taxation.    Now,  is  it  not  true  that  we  waste  time, 
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waste  opportunity,  by  not  making  very  plain  in  the  Constitution 
Avhether  the  Governor^as  an  executive  is  to  determine  how  much  shall 
bt  paid  for  any  purpose  whatever;  and  if  so,  shall  he  be  pei'fectly 
free,  shall  he  be  subject  to  the  perils  that  the  gentleman  from  Daiiphin 
referred  to,  the  pi-e-arrangement  of  his  election,  or  shall  we  say  we 
trust  the  executive,  whoever  he  may  be,  and  surround  him  with  such 
limitations  that  it  is  practically  impossible  for  him  to  go  as  wrong  as 
the  legislature  has  hitherto  gone  wrong?  'Now  if  you  can  do  that, 
and  here  is  the  place  to  do  it,  we  shaft  accomplish  a  great  piece  of 
constructive  organic  law.  If  not,  we  are  simply  repeating  old  errors 
under  new  names,  if  we  are  going  to  say  the  ministerial  or  executive 
shall  do  thus  and  so ;  and  that  is  what  it  means  if  we  are  to  say  to 
tlie  legislatui-e,  "We  cannot  trust  you  to  do  it,  and  therefore  the  Gov- 
ernor shall  do  it,  and  you  shall  not  .trespass  upon  his  prerogative." 
Very  good.  That  is  just  exactly  what  we  are  doing ;  we  are  settling 
a  great  fundamental  principle  that  has  puzzled  very  great  consti- 
tutional lawyers  and  jurists  for  a  long  time. 

Mr.  ALTER.  Mr.  Chairman:  I  am  entirely  opposed  to  the  prin- 
ciple which  is  embodied  in  section  16,  by  which  it  becomes  the  func- 
tion of  the  Governor  to  recommend  the  aggregate  amount  to  be  ap- 
propriated for  charitable,  benevolent  and  educational  purposes  and 
to  designate  the  institutions  among  which  that  aggregate  appropria- 
tion shall  be  divided,  and  then  to  limit  the  legislature  to  the  one  sole 
power  of  reducing  that  aggregate.  As  has  been  indicated,  Mr.  Chair- 
man, this  is  another  step  in  the  direction  of  magnifying  the  execu- 
tive at  the  expense  of  taking  away  from  the  powers  intrusted  to  the 
legislative  department  of  the  government.  I  am  not  surprised  that  it 
shocked  even  the  mind  of  one  of  the  new  school  of  the  followers  of 
Jefferson,  though  they  follow  him  afar  off.  Mr.  Chairman,  I 
feel  that  section  15  should  be  made  to  conform  to  the  provisions  of 
section  16.  In  section  15,  as  the  Committee  has  adopted  it,  and  as 
the  gentleman  from  Philadelphia  embodied  it  in  this  suggested  draft, 
alter  the  Governor  has  submitted  his  budget,  the  legislature  has  the 
power  to  increase,  decrease,  strike  out  or  othei'wise  alter  any  item 
in  the  general  appropriation  bill ;  but  ^^■hen  it  comes  to  this  matter 
of  charitable  and  educational  appropriations,  then  the  Governor  alone 
can  designate  what  institution  shall  participate  in  its  bounty.  The 
only  power  intrusted  to  the  legislature  is  to  decrease  the  aggregate 
of  the  proposed  appropriation.  Noav  why?  The  gentleman  from 
Dauphin  suggests  that  the  people  perhaps  v,'ould  prefer  that  this 
distribution  should  be  in  the  open  light  of  the  Governor's  office  instead 
of  in  the  Senate  and  House  of  Representatives. 

Mr.  Chairman,  has  it  been  your  observation  that  there  is  more  of 
the  open  light  of  day  in  the  Governor's  office  than  in  this  chamber 
and  the  hall  of  the  House?  Would  there  be  any  danger  of  gentlemen 
coming  down  to  the  gentleman  from  Dauphin  with  tears  in  their 
eyes  and  saying  that  they  could  not  vote  for  a  bill  that  he  wanted 
them  to  vote  for,  for  fear  the  Governor  would  not  put  tlieir  institu- 
tions into  the  general  appropriation  bill?  I  would  rather  trust,  in  the 
lapse  of  years,  the  Senate  and  the  House  of  Representatives,  where 
every  man  has  equal  rights  on  the  floor — 

Mr.  McCORMICK.    Mr.  Chairman :    May  I  correct  an  impression  . 
that  I  see  has  been  created  by  my  remarks?    What  I  meant  by  the 
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light  of  day  was  that  under  the  budget  system  the  Governor  prepares 
a  budget  upon  which  he  can  stand  before  the  people  of  the  state.  In 
the  early  days  of  the  legislature  that  budget  is  sent  to  the  Senate  and 
House,  and  published  in  every  newspaper  of  the  commonwealth.  Then 
the  House  and  Senate  criticise  that  budget.  When  I  speak  of  this 
method  as  being  one  that  submits  this  question  to  the  light  of  day, 
[  still  believe  it,  and  I  still  think  you  have  created  something  in  the 
early  days  of  the  session  which  the  Governor  must  defend,  something 
different  from  the  present  sys*tem,  when  nobody  knows  what  the  ap- 
propriations are  to  be.  Now  they  come  in  the  last  few  days  and  at  a 
time  when  nobody  has  an  opportunity  to  study  things  and  they  are 
rushed  through  during  the  closing  hours  of  the  legislature.  That  is 
what  I  meant  to  say.    I  am  sorry  if  you  misunderstood  me. 

Mr.  ALTER.  Mr.  Chairman:  I  quite  agree  that  it  is  desirable  (o 
have  the  Governor  submit  a  budget  both  as  to  the  matter  of  general 
appropriations  and  as  to  the  matter  of  charitable  appropriations ; 
but  the  Governor  once  having  submitted  the  budget,  tlien  why  prevent 
the  people's  representatives  in  the  Senate  and  House  of  Representa- 
tives from  modifying  that  budget?  As  I  was  saying  when  the  gentle- 
man from  Dauphin  arose,  I  would  rather,  in  the  long  lapf^e  of  years, 
trust  to  the  Senate  and  House  of  Representatives,  where  a  member 
has  rights  equal  with  those  of  every  other  member  upon  the  floor  to 
demand  that  the  truth  be  known,  to  show  the  reasons  why  a  certain 
institution  should  be  upon  the  list,  or  to  show  reasons  whj'  cer- 
ti;in  institutions  should  he  stricken  from  the  list;  I  would  far  rather 
run  the  risk  of  any  coercion  or  corruption  resulting  from  that  method 
tlian  to  put  it  in  the  power  of  the  Governor,  as  this  section  16  would 
put  it,  to  make  out  a  list  with  the  legislature  having  no  power  to 
take  a  name  from  tlie  list  or  to  put  a  name  on  that  list,  but  merely  to 
permit  the  legislature  to  reduce  if  it  sees  fit  the  aggregate,  and  in 
no  other  respect  to  meddle  with  this  work  which  had  been  done  in 
the  Governor's  office.  It  is  proceeding  in  the  wrong  direction,  Mr. 
Chairman,  and  worst  of  all  to  my  lirind  it  is  increasng  the  prestige 
of  the  executive  at  tlie  expense  of  the  prestige  of  the  legislative  de- 
partment. The  gentleman  from  Philadelphia,  Mr.  Pepper,  says  that 
plans  of  this  kind  are  the  outgrowth  of  the  distrust  of  tlie  public 
of  the  legislature.  Well,  maybe  that  is  true,  Mr.  Chairman;  hnt  the 
more  we  provide  for  that  distrust,  the  more  we  take  away  the  powers 
of  the  legislature  because  of  that  distrust,  then  the  more  we  will  iu- 
o-ease  the  reasons  f(»r  tliat  distrust,  because  the  more  the  prestige  of 
the  legislative  department  is  reduced  the  cheaper  will  be  the  material 
which  will  be  sent  to  the  legislature. 

Mr.  PEPPER.  Mr.  Chairman :  If  the  gentleman  will  permit  me, 
I  do  not  think  I  expressed  myself  in  the  way  which  Mr.  Alter  under- 
stood me.  I  do  not  recall  that  I  spoke  of  popular  distrust  of  the  leg- 
islature. That  was  not  in  my  thought,  Mr.  Alter;  if  I  used  that  ex- 
pression it  was  used  inadvertently. 

Mr.  ALTER.  Mr.  Chairman:  The  gentleman  surely  used  that 
expression. 

Mr.  PEPPER.    Mr.  Chairman:    It  was  Dr.  Thorpe. 

Mr.  ALTER.    Mr.  Chairman:    1  ask  the  gentleman's  pardon. 

I  am  distressed  by  the  attitude  which  many  people  take  toward 
the  legislature.  I  remember  just  after  the  conclusion  of  my  third 
term  of  service  at  the  other  end  of  the  capitol  I  read  in  a  Philadel- 
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pliia  newspaper  that  a  gentleman  from  Philadelphia  with  whom  I 
had  served  two  or  three  sessions  over  there  was  likelj-  to  be  appointed 
tipstaff  in  the  orphans'  court  of  Philadelphia  county.  The  paper 
went  on  to  say  that  this  gentleman  had  numy  fi'iends  in  the  city 
who  would  be  greatly  pleased  at  his  promotion.  Now,  I  hope  this 
C'ommission  Avill  not  do  anything  which  will  keep  the  tide  of  public 
sentiment  drifting  in  that  direction,  but  rather  if  possible  do  some- 
thing which  will  turn  the  tide  back  in  the  other  dii'ection  and  make 
the  ofiice  of  legislator  in  the  public  esteem  sometliing  near  what 
it  ought  to  be.  Before  taking  my  seat,  Mr.  Chairman,  1  would  like  to 
hear  the  gentleman  from  Philadelphia  in  connection  with  this  sec- 
tion 16  say  what  his  thought  is  as  to  how  the  legislature  would  com- 
ply with  the  concluding  sentence  of  section  10,  wliich  requires  that 
action  upon  the  general  appropriation  bill  which  can  be  passed  by  a 
majority,  and  action  upon  the  charitable  appropriation  bill  which  re- 
quires a  two-thirds  vote,  shall  be  taken  by  the  general  assembly  at  the 
same  time.  I  was  curious  to  know  what  the  gentleman's  thought  was 
as  to  the  procedure  by  which  that  could  be  carried  out. 

3Ir.  PIi:PPER.  Mr.  Chairman:  I  think  that  that  language  ob- 
viously is  infelicitous.  The  thought  that  was  attempted  to  be  ex- 
pressed was  to  couple  up  section  16  and  section  15,  in  so  far 
as  there  is  a  provision  that  the  general  appropriation  bill  must  be 
acted  upon  so  many  days  before  the  expiration  of  the  legislative  ses- 
sion ;  the  thought  being  that  that  provision  should  be  applicable  also 
to  the  proposal  for  charitable  appropriations,  not  that  there  should  be 
simultaneously  an  attempt  to  have  a  majoritv  and  a  two-thirds  vote. 

Mr.  STACKPOLE.  Mr.  Chairman:  I  understand  that  the  draft 
prepared  by  Mr.  Pepper  is  largely  suggestive  in  order  that  we  may 
get  to  some  point  in  framing  these  sections.  I  confess  that  I  am  very 
much  in  sympathy  with  Mr.  Alter.  I  cannot  quite  see  the  concen- 
tration of  so  much  power  in  the  executive.  It  seems  to  me  that 
if  we  want  to  create  the  big  stick  very  formally  and  very  effectively  by 
placing  in  the  Governor's  hands  the  specifications  as  to"  charitable  ap 
propriations  and  thereby  give  him  control  of  the  legislature,  that  the 
legislature  might  just  as  well  adjourn  the  first  day  and  go  home,  be- 
cause he  would  be  successful,  I  think,  in  indicating  the  character  of 
all  legislation  throughout  the  session,  because  he  would  be  able  to  say 
to  a  member  or  a  senator  under  certain  conditions,  "I  cannot  see  it 
your  way,  as  to  a  particular  piece  of  legislation."  I  am  indicating 
^\'hat  might  happen.  I  rather  suspect  it  has  happened  with  less  power- 
than  this  bill  gives  the  Governor.  I  am  not  referring  to  any  particular 
Cfovernor.  but  I  have  known  some  Governors  in  my  day,  and  they  did 
not  hesitate  to  use  their  pov.  er  to  influence  legislation.  I  believe 
•Judge  Gordon  might  have  some  interesting  comment,  if  he  chose  to 
enter  into  reminiscence  at  this  time.  I  believe,  Mr.  Chairman,  that 
we  ought  to  proceed  with  great  care.  Mr.  Alter  has  indicated  very 
clearly,  it  seems  to  me,  the  great  danger  that  exists  in  this  proposal 
and  I  think  that  the  legislature  can  be  trusted.  It  is  not  a  perfect 
body,  but  it  has  managed  to  work  throughout  the  years;  we  have 
lived  through  it.  And  now,  if  we  are  going  to  continue,  and  1  as- 
sume we  are  going  to  continue,  as  far  as  this  Commission  is  con- 
cerned, the  present  system  of  appropriations,  then  I  fear  very  much 
that  we  will  niake  a  great  mistalie  in  turning  the  whole  job  over  to 
the  Governor.    As  I  indicated  the  other  day,  we  should  require  a 
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8olomon  in  the  office  of  the  Governor  to  get  through  with  this  job. 
He  would  be  pestered  from  the  day  the  session  begins  until  it  ends. 
His  office  would  be  crowded  with  anxious  members  and  senators, 
and  I  suspect  there  would  be  a  pathway  leadiug  from  both  bodies  to 
the  executive  office  to  discuss  the  important  matter  of  "my  appropria- 
tion bill."  I  can  very  readily  conceive  of  other  bills  much  more  im- 
portant, perhaps,  affecting  the  welfare  of  the  people  of  tlie  whole 
state,  being  held  up  until  the  legislative  body  chose  to  indicate  its 
position.  I  hestitate  to  differ  with  my  much-esteemed  chairman  on 
t'lis  matter,  but  1  feel  that  it  is  a  dangerous  proposal  and  ought  not 
to  be  considered  now. 

The  CHATRMAN.  The  Chair  would  like  to  make  a  suggestion 
to  the  effect  that,  as  this  Constitution  must  be  recommended  by  the 
legislature,  is  it  likely  that  the  legislature  would  recommend  a  Con- 
stitution reflecting  so  much  upon  itself? 

Mr.  PEPPER.  Mr.  Chairman:  Just  a  word  to  correct  a  misap- 
prehension which  my  remarks  evidently  have  created.  I  have  not 
made  this  proposal  upon  any  theory  of  distrust  for  the  legislature.  I 
made  the  proposal  in  order  to  draw  the  minds  of  the  Commission 
tn  this  point;  namely,  that  heretofore  the  subject  with  which  we 
are  dealing  has  been  dealt  with  as  a  question  of  appropriation  by 
legislative  action.  I  want  the  Commission  to-  think  whether  or  not 
it  is  fundamentally  a  problem  of  executive  administration.  That 
is  to  say  whether  it  is  not  a  case  in  which  we  crossed  the  bridge,  which 
tlie  gentlemen  are  now  hesitating  to  tread  upon,  when  we  voted  in 
favor  of  the  principle  of  continuing  state  aid  to  these  organizations, 
and  if  it  does  turn  out  after  careful  consideration  that  it  is  unwise 
for  us  to  confide  an  executive  j  jb  to  the  executive,  then  I  for  one 
sliould  think  that  was  strong  reason  for  reconsidering  our  action  on 
llie  fundamental  question  of  whether  we  should  make  any  of  these 
appropriations  at  all. 

Mr.  CAESON.  Mr.  Chairman:  I  do  not  wish  to  delay  a  recess, 
but  my  mind  is  in  a  state  of  extreme  doubt,  and  in  fact  I  might 
say  that  1  want  to  clear  up  my  own  mind  as  to  one  or  two  matters 
here,  so  that  I  can  intelligently  consider  the  effect  of  the  language 
used  in  these  two  sections.  Now,  if  T  understand  it,  the  separation 
which  Mr.  Pepper  has  indicated  in  section  15  between  what  is  stated 
tliere  as  to  a  budget,  and  what  is  subsequently  stated  as  to  an  ab- 
solutely independent  matter,  proposals  for  appro]jriations  to  char- 
itable and  benevolent  and  educational  purposes,  would  be  more  clearly 
indicated  if  in  section  15  the  two  subject-matters  were  divided  from 
each  other  by  a  separate  paragraph.  If  for  instance  that  which  refers 
to  the  budget  terminated  with  the  word  "purposes"  in  the  eightli 
line,  and  what  relates  to  the  proposals  for  charitable  and  educational 
and  benevolent  purposes  should  be  put  into  an  entirely  new  para- 
graph, then  we  would  have  standing  out,  physically  presented  to  the 
eye  by  the  arrangement  of  the  type,  two  distinct  subjects,  and  that 
woulcl  sharjien  the  distinction  which  Dr.  Thorpe  so  admirably  stated, 
but  which  I  confess  until  he  did  state  it  I  did  not  perceive  it  as 
clearly  as  T  now  do.  Now,  the  purpose  of  the  budget,  as  I  understand 
it,  is  to  give  a  legislative  body  some  sort  of  definite  apprehension  of 
what,  after  careful  study  of  the  matter,  both  as  to  revenues  and  ex- 
penditures, the  executive  deems  to  be  the  practical  limit  of  the  exer- 
cise of  legislative  power  in  the  way  of  apjjropriating  public  money.  In 
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other  words,  the  budget  is  uot  to  be  considered  as  anything  more 
than  an  advisory  schedule,  so  to  speak,  presented  to  the  legislature 
for  its  consideration.  The  Governor  says,  "Now,  I  have  carefully 
presented  this  as  a  business  matter."  We  are  trying  to  put  the  govern- 
ment on  some  sort  of  business  basis,  just  as  a  large,  prudent  business 
house  would  go  to  Avork  and  estimate  in  advance  what  its  possible 
expenditures  for  its  business  will  be,  and  then  confine  those  expendi- 
tures, after  minute  and  careful  consideration  in  order  to  avoid  dis- 
aster, and  carefully  analyze  and  review  the  resources  of  that  business 
in  order  to  meet  those  expenditures.  Now,  that  is  advisory.  I  can  well 
ujiderstand  the  advantage  of  the  Governor's  sending  such  information 
to  the  legislatui'e,  but  I  cannot  understand  that  the  executive  function 
in  regard  to  that  has  begun  in  the  way  of  administering  that  fuml 
until  the  legislature  itself  has  acted  in  the  matter.  Now,  so  far  as 
the  budget  is  concerned,  you  intrust  the  legislature  with  full  power. 
The  legislature  has  "power  to  increase,  decrease,  strike  out  or  other- 
wise alter  any  item  in  the  appropriation  bill  or  add  new  items 
thereto." 

Therefore,  while  they  treat  with  respect  the  Governor's  recom- 
n-.endation  as  to  the  budget,  their  power  to  deal  with  it  is  unimpaired. 
They  may  increase  or  diminish,  they  may  strike  out  or  alter,  and  the 
Governor  cannot  begin  his  execiitive  functions  until  the  legislatui'e 
has  placed  the  means  of  so  doing  in  the  shape  of  the  fund  under  his 
executive  control.  But  when  j^ou  come  to  preparing  the  proposal 
for  charitable,  benevolent  and  educational  uses,  then  you  do  under 
this  section  15  change  your  position  most  radically. It  is  not  simply 
advisory  action  on  the  part  of  the  Governor  that  I  suggested.  He  is 
not  confined  to  saying,  "I  suggest  thus  and  so,"  but  you  enlarge  his 
power  by  declaring  that  the  Governor  shall  designate  the  recipients 
of  the  state  appropriations  for  charitable,  benevolent  and  educational 
purposes.  To  a  certain  extent  that  is  a  sacred  list.  You  can  neither 
strike  from  it  nor  can  you  add  to  it.  In  addition  to  that,  you  still 
limit  the  power  of  the  general  assembly  by  saying  that  the  amounts 
which  the  Governor  has  after  study  appropriated  to  each  one  of  these 
specific  institutions,  the  legislature  may  decrease,  but  cannot  in- 
crease. In  other  words,  there  is  a  clamping  of  restriction,  so  to 
speak,  on  legislative  action  in  regard  to  educational  and  benevolent 
and  charitable  appropriations  which  do  not  exist  as  to  the  budget. 
I  confess  that  what  Mr.  Alter  has  said  out  of  his  legislative  experience 
strikes  me  with  a  great  deal  of  force.  I  should  like  to  know  on  what 
fact  or  experience  the  exceedingly  careful  and  conscientious  chair- 
man of  this  committee,  who  always  presents  matters  after  the  fullest 
deliberation  and  selects  his  words  with  great  care,  bases  his  apprehen- 
sion of  the  legislature ;  and  why  does  he  allow  such  full  power  to  the 
general  assembly  in  regard  to  the  budget,  to  increase,  decrease,  strike 
out  or  otherAA-ise  alter  any  item  in  the  appropriation  bill,  and  yet  deny 
to  that  very  same  body  every  power  except  that  of  decreasing  the 
amounts  which  are  appropriated  to  charitable,  educational  and 
benevolent  purposes?    Why  the  difference?    Why  do  vou  do  that? 

Mr.  PEPPEE.  Mr.  Chairman:  Would  it  be  the  Chair's  pleasure 
that  the  question  be  answered  now? 

The  CHAIRMAN.    Suppose  you  answer  the  question  after  recess. 
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RECESS. 

Mr.  FlSHER.  Mr.  Cliairnian:  I  move  that  the  Committee  do  now 
t:tke  a  recess  until  2.30  o'clock  P.  M. 

Mr.  FOX.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

Whereupon,  at  1.15  o'clock  P.  M.,  the  Committee  took  a  recess 
until  2.30  o'clock  P.  M. 

AFTER  RECESS. 

The  Committee  reconvened  at  2.30  o'clock  P.  M. 
The  Chairman,  William  I.  Schaffer,  in  the  Chair. 
The  CHAIRMAN.    The  hour  fixed  for  the  reconvening  of  the  Com 
mittee  of  the  Whole  having  arrived,  the  Committee  will  be  in  order. 

ARTICLE  III,  SECTION  16. 

The  CHAIRMAN.    The  Committee  of  the  Whole  will  resume  its 
consideration  of  section  1(3  of  article  III. 
On  the  question  recurring, 

Will  the  Committee  adopt  the  proposed  section? 
The  CHAIRMAN.    When  we  recessed  Mr.  Pepper  was  ready  to 
answer  Mr.  Carson's  question. 

APPROPRIATIONS  FOR  CHARITABLE  AND  EDUCATIONAL 

INSTITUTIONS. 

Mr,  CARSON.  Mr.  Chairman:  I  believe  Mr.  Pepper  was  about  to 
reply  to  some  remarks  that  I  had  made.  In  order  that  Mr.  Pepper's 
reply  may  not  be  broken  I  would  like  to  add  a  word  or  two  to  what  [ 
previously  said.  The  point  on  which  I  would  like  the  chairman  to  en- 
lighten me  is  why  draw  a  distinction  between  appropriations  for 
the  budget  in  the  way  of  the  general  appropriation  bill  and  the 
appropriations  for  charitable,  benevolent  and  educational  uses  ac- 
cording to  a  list  prepared  by  the  Governor  for  certain  designated 
charities  in  amounts  which  in  the  judgment  of  the  Governor  should 
be  appropriated  in  the  sums  recommended  ?  The  second  purpose  is 
that  "The  general  assembly  may  decrease  but  may  not  increase  the 
aggregate  item  thus  recommended,  but  shall  in  no  case  appropriate 
any  sum  to  corporations  or  associations  except  to  such  as  may  be 
designated  Iby  the  Governor  and  except  in  conformity  with  the 
methods  so  recommended."  Now,  I  confess  that  I  find  it  a  little  dif- 
ficult to  justify  to  my  own  mind  the  basis  of  that  distinction.  I  can 
understand  in  a  general  way  the  distinction  which  has  been  stated 
between  the  legislative  and  executive  functions,  and  that  in  Mr.  Pep- 
per's apprehension  the  function  to  be  performed  in  regard  to  this  list 
of  recommendations  as  to  charitable,  benevolent  and  educational  in- 
stitutions is  in  the  natuz'e  of  an  administrative  act;  but  I  cannot  see 
how  an  administrative  act  is  to  begin  until  there  is  a  fund  to  ad- 
minister. If  an  administrator  reports  no  assets  in  his  hands,  there 
bi  notliing  to  charge  himself  with  on  the  debit  side  of  his  account, 
and  his  powers  are  in  slumber.  Now,  until  the  legislature  has  in 
some  way  appropriated  money  for  these  specific  purposes,  there  are  no 
funds  for  the  (Joveruor  to  administer.    The  legislature,  under  this 


Jan.  271 


CONSTITUTIONAL  AMENDMENT  AND  REVISION 


439 


language,  can  neither  add  to  nor  subtract  from  the  list  of  charities 
named  by  the  Governor.  They  cannot  increase  the  amount  or  vary 
the  amount  except  in  the  way  of  decrease.  As  I  understand  it,  v/e 
have  settled,  settled  as  the  hope  was  expressed,  settled  conclusively, 
that  it  is  not  the  intention  of  this  Commission  to  recommend  any 
line  of  action  whicli  would  result  in  the  destruction  of  the  charitable 
institutions  of  the  state.  Now,  if  you  allow  to  the  legislature  the 
stde  power  of  decreasing  the  amounts  which  are  recommended  to 
tliem  for  favorable  action  by  the  Governor,  and  deny  the  power  to 
them  in  the  matter  of  further  action,  on  v\'hat  has  been  termed  here 
as  a  distrust  of  legislative  action,  you  introduce  an  element  of  irrita- 
tion into  the  problem  which  might  lead  a  legislature  to  smart  under 
a  denial  of  power,  and  finding  only  one  Aveapon  of  power  in  their 
hands,  they  exercise  that  power  of  decreasing  so  as  to  destroy  the 
u'liole  list  of  the  Governor's  recommendations,  and  then  the  fatal  re- 
sult would  be  presented  of  a  mutilation  of  the  charities  of  the  state 
simply  because  we  have  put  into  their  hands,  so  far  as  the  legislature 
is  concerned,  the  only  weapon  they  hav(;  to  use ;  and  if  they  use  it  in 
resentment  they  use  it  to  destroy  instead  of  using  it  to  aid,  assist  and 
benefit.  It  seems  to  me  that  there  is  a  fatal  contradiction  of  purposes 
in  this  section,  which  may  amount  really  to  a  suicide  of  the  very  prin- 
ciple vve  fought  for  on  the  floor  and  endeavored  to  establish.  I  add 
these  words  so  that  Mr.  Pepper  may  have  the  full  matter  before  him 
for  his  reply. 

Mr.  STACKPOLE.  Mr.  Chairman:  Just  a  word.  I  think  that 
Mr.  Carson  has  indicated  the  danger  of  tlie  legislature's  reducing  such 
appropriation,  the  total  to  nothing.  I  think  the  converse  may  also  be 
true  where  the  Governor  AA  ould  start  in  by  almost  riddling  the  appro- 
priations by  making  it  impossible  for  the  legislature  to  do  anything 
more  than  to  pass  them  as  he  submits  them. 

Mr.  PEPPEE.  Mr.  Chairman:  I  would  like  to  remove  one  mis- 
apprehension. Mr.  Carson  has  referred  to  this  pending  resolution 
several  times  as  if  it  had  behind  it  the  weighty  support  that  belongs 
to  the  recommendation  of  the  committee.  That  is  not  the  fact.  When- 
ever I  come  in  with  a  proposal  which  l  eally  deserves  the  serious  con- 
sideration of  the  body,  it  will  be  found  to  have  come  from  Committee 
]S'o.  4.  In  other  cases,  you  can  deal  as  you  please  with  suggestions 
that  are  individual  vagaries  of  my  own.  That  is  so  in  this  case.  The 
question  I  want  to  have  decided,  and  really  it  is  in  the  interest  of  clear 
thinking  as  much  as  anything  else  that  I  venture  to  bring  the  matter 
forward,  is  this ;  whether  the  question  that  we  are  considering  is  a 
question  of  legislative  appropriation  and  the  safeguarding  of  the 
business  of  making  appropriations,  or  whether  it  is  the  executive  task 
of  administering  the  charitable  and  benevolent  interests  of  the  various 
communities  of  the  state  in  so  far  as  the  institutions  serving  them 
receive  state  aid.  If  it  is  a  case  in  which  we  are  merely  dealing  with 
appropriations  made  by  the  legislatuje  in  the  ordinary  course  of 
legislative  business,  then  one  set  of  considerations  is  applicable. 
On  the  other  hand,  if  we  crossed  the  bridge  when  we  decided  that  we 
were  going  to  continue  state  aid  to  different  institutions,  and  su- 
peradded the  requirement  that  those  institutions  must  live  up  to  the 
standards  of  efficiency,  when  we  decided  that  they  were  to  be  sub- 
ject to  executive  inspection,  and  therefore  to  executiv©  control,  when 
we  decided  that  those  institutions  were  to  be  repaid  for  their  public 
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service  on  the  basis  of  the  cost  of  that  service,  whether  in  so  deciding 
we  crossed  the  bridge  which  some  now  hesitate  to  stand  upon,  and 
did  turn  over  this  whole  matter  to  the  executive  for  administration. 
Then  when  the  executive,  through  the  agency  that  shall  be  established 
by  law,  or  any  existing  agency  that  may  be  expanded,  makes  a  survey 
of  the  situation  throughout  the  commonwealth,  receives  the  returns 
from  the  different  communities,  decides  which  institutions  are  living 
np  to  the  standards  prescribed,  and  gets  the  figures  from  the  execu- 
tive agency  showing  what  the  cost  of  Ihe  public  service  has  been  in 
each  case,  makes  a  list  of  institutions  that  conform  to  the  stand- 
ards and  reimbursement  on  account  of  their  expenditiire  for  public 
service  and  submits  a  resulting  proposal  to  the  legislature, '  he  is 
really  not  inviting  the  independent  exercise  of  discrimination  by  the 
legislature  as  to  whether  these  things  are  worthy  or  not ;  he  is  in 
effect  asking  the  legislature  for  a  vote  of  confidence  or  no  confidence 
in  the  way  in  which  an  administrative  job  is  being  handled.  If  the 
legislature  does  not  believe  that  the  administrative  job  is  being 
rightly  handled  they  have  it  in  their  power  to  cut  the  thing,  even  to 
the  point  of  defeat.  If  -they  think,  on  the  whole,  that  the  thing  is 
being  run  as  an  administrative  job  ought  to  be  run,  they  will  vote 
according  to  their  discretion  and  accept  the  proposal.  The  distinc- 
tion seems  to  me  to  be  clear  between  these  cases  in  which  the  legis- 
lature exercises  this  discrimination  in  legislative  matters  and  those 
cases  in  which  the  legislature  either  does  or  does  not  respond  to  the 
request  for  the  means  to  carry  the  executive  program  into  effect. 
That  is  the  basis  for  the  distinction.  If  it  is  an  unsubstantial  basis, 
the  Committee  will  ignore  it.  If  it  is  the  right  distinction,  then  some 
better  form  of  expression  than  the  one  now  before  the  Committee  can 
doubtless  be  devised  and  embodied  in  it. 

KECONSIDERATION  OF  VOTE  ON  SECTION  15  OF 

ARTICLE  ill. 

Mr.  FISHER.    Mr.  Chairman:  I  move  that  the  vote  by  which  sec- 
tion 15  of  article  III  was  adopted  be  reconsidered. 
Mr.  PEPPER.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 
On  the  question  recurring. 
Will  the  Committee  adopt  the  section? 

Mr.  FISHER.  Mr.  Chairman:  The  difficulty,  it  seems  to  me,  in 
the  discussion  of  this  section,  or  these  two  sections,  arises  from  the 
effect  of  the  motion  made  by  Mr.  Pepper  to  introduce  into  the  budget 
something  that  is  not  to  be  considered  as  a  part  of  the  budget.  It 
is  engrafting  these  appropriations  for  educational  and  charitable  pur- 
poses on  what  is  termed  the  budget.  Now,  that  is  the  occasion  of 
some  confusion  in  the  minds  of  some  of  us.  It  seems  to  me  it  ought 
to  be  clarified,  either  by  the  separation  of  the  two  subjects,  as  I  sug- 
gested here  during  the  forenoon  discussion,  or  by  embodying  the 
appropriations  for  educational  and  charitable  ])urposes  in  the  bud- 
get. It  seems  to  me  that  is  the  logical  thing  to  do.  I  confess  I  am 
unable  to  see  why  this  distinction  should  he  drawn  between  the  budget 
and  the  suggestion  for  the  charitable  and  educational  purposes.  Why 
not  embody  it  all  under  one  subject,  and  deal  with  them  as  one  sub- 
ject?   Now,  with  that  in  view,  I  offer  the  folIoAving  as  a  substitute 
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for  Mr.  Pepper's  proposition,  and  would  ask  that  the  Secretary  read 
it.  May  I  say  that  this  offer  is  a  substitute  tor  both  sections  under 
discussion? 

The  CHAIRMAN.    Sections  15  and  16? 

Mr.  FISHER.    Yes,  sir;  sections  15  and  16.  ... 

The  CHAIRMAN.    It  is  so  understood. 

The  Secretary  read  the  proposed  substitute  as  follows: 

Section  15.  On  or  before  March  1  of  each  year  in  wliich  the  legislature  shall 
bo  in  regular  session  the  Governor  shall  submit  to  the  general  assemblj'  a  budget. 
The  budget  shall  contain  a  complete  plan  of  proposed  expenditures  and  estimated 
revenues  for  the  two  fiscal  years  next  ensuing,  including  expenditures  for  charit- 
able and  educational  purposes.  The  Governor  shall,  at  the  time  of  presenting  the 
budget  to  the  general  assembly,  submit  a  bill  containing  the  proposed  appropria- 
tions for  the  fiscal  years  covered  by  said  budget,  as  well  as  any  bill  or  bills  embody- 
ing any  recommendations  he  may  desire  to  make  as  to  sources  of  revenue. 

in  submitting  proposals  for  appropriations  to  charitable,  benevolent  or  educational 
institutions  not  under  the  absolute  control  of  the  commonwealth,  the  Governor 
shall  at  the  same  time  submit  a  plan  of  distribution  among  the  classes  of  institu- 
tions to  be  benefited.  No  item  of  the  general  or  other  appropriation  bill  shall  ap- 
propriate any  definite  sum  of  money  to  any  such  institution  or  designate  any  one 
or  more  of  such  institutions  as  beneficiaries;  but  all  such  items  shall  appropriate 
a  gross  sum  to  be  distributed  among  a  class  or  classes  of  sneh  institutions  (as 
such  class  or  classes  may  be  defined  by  general  law)  in  accordance  with  a  general 
plan  set  forth  in  the  appropriation  act  or  by  general  law  or  by  an  executive  agency 
appointed  by  law. 

Immediately  upon  receipt  of  the  Governor's  budget  the  presiding  officer  of  the 
House  of  Representatives  shall  introduce  in  such  House  the  said  appropriation  bill 
and  also  all  bills  relating  to  sources  of  revenue  submitted  by  tlie  Governor. 

The  general  assembly  shall  have  power  to  increase,  decrease,  strike  out  or  other- 
wise alter  any  item  in  the  appropriation  bill,  or  add  new  items  thereto.  Until 
the  appropriation  bill  shall  have  been  finally  acted  upon  by  both  Houses  of  the 
general  assembly,  neither  House  shall  consider  any  appropriation  measure,  unless 
the  same  shall  be  solely  for  the  immediate  needs  of  the  general  assembly,  or  shall 
have  been  submitted  to  the  general  assembly  by  the  Governor  with  the  request  that 
it  be  acted  upon  in  ad^'ance  of  the  appropriation  bill. 

The  final  adjournment  of  the  general  assembly  shall  not  take  place  until  a  period 
of  ten  days  shall  have  elapsed  after  the  approDiiation  bill  s'n.all  have  been  finally 
acted  upon  by  both  Houses  of  the  general  assembly  and  shall  have  been  presented  to 
the  Governor. 

Before  final  vote  is  taken  on  the  general  appropriation  bill  in  either  House  of 
the  general  assembly,  a  separate  vote  shall  be  taken  on  each  item  making  an  ap- 
propriation for  a  class  or  classes  of  institutions  not  under  the  absolute  control  of 
the  commonwealtli,  and  such  item  shall  be  stricken  from  the  bill  unless  it  shall 
receive  the  support  of  two-thirds  of  the  members  elected  to  the  House  in  which 
the  vote  is  taken. 

Mr.  THORPE.    Mr.  Chairman :  I  second  the  substitute. 
On  the  question, 

Will  the  Committee  agree  to  the  substitute? 

MR.  ALTER  IN  THE  CHAIR. 

Mr.  FISHER.  Mr.  Chairman:  The  object  of  this  substitute  is  to 
remove  the  objection  that  has  arisen  by  a  division  of  subjects.  This 
allows  the  whole  matter  to  come  within  the  scope  of  the  budget,  and 
there  is  no  distinction  in  making  appropriations  between  one  class 
and  another.  So  it  becomes  unnecessary,  if  this  substitute  prevails, 
to  make  any  new  section.  The  entire  subject  is  unified  in  the  budget. 
Now,  the  purpose,  I  take  it,  of  Mr.  Pepper's  offer  was  to  enable  a 
standard  of  excellence  to  be  set  up,  so  that  the  distribution  of  money 
allotted  for  charitable  and  educational  purposes  might  be  distributed 
on  a  merit  system.  This  gives  the  opportunity  of  setting  up  some 
snch  standard  instead  of  making  appropriations  to  individual  lios- 
pitals  or  individual  institutions.  Appropriations  will  be  made  of  so 
many  million  dollars  for  hospitals  in  a  lump  sum.    The  bill  will  not 
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indicate  what  hospitals  are  to  be  benelited,  or  the  amounts  that  Ihey 
are  to  receive,  bnt  leave  that  as  an  administrative  subject  to  be  dealt 
with  in  accordance  vi'ith  the  thought  of  Mr.  Pepper.  Tliat  will  not  be 
dealt  with  arbitrarily  if  the  laAv  is  properly  administered,  but  a  stand- 
ard will  be  set  up  which  will  be  a  guide  directing  the  amount  of  money 
that  each  institution  will  receive.  In  other  words,  the  eifort  will  be 
to  award  the  institution  a  sum  in  proportion  to  the  amount  and  the 
quality  of  the  service  rendered.  That  is  the  object  of  making  this 
offer. 

Mr.  GORDON.  Mr.  Chairman:  1  want  to  subscribe  very  heartily 
to  the  general  doctrine  stated  by  you,  sir,  in  your  remarks  upon  this 
bill.  The  priniciple  which  you  then  stated  was  stated  with  your 
usual  simplicity,  clearness,  reserve  ;ind  corresponding  force.  Un- 
doubtedly the  best  guardian  of  the  liberties  of  the  people  is  the  legis- 
lative body.  Tliat  is  a  doctrine  that  has  shed  its  light  upon  the 
progress  of  democratic  institutions  from  the  time  the  Parliament  of 
England  became  something  more  than  a  mere  judicial  body,  down  to 
tcday,  when  it  is  the  most  democratic  institution  probably  among  the 
great  nations  of  the  earth.  It  is  ti*ue,  as  true  today  as  it  ever  was, 
that  the  growth  of  executive  power  is  a  menace  to  liberty,  and  I  do 
not  know  but  that  recent  times  have  demonstrated  in  this  government 
that  that  is  still  everlastingly  true.  T  therefore  wish  again  to  right 
my  theory  according  to  the  general  principle  you,  sir,  stated. 

A  word  about  the  central  idea  of  this  report  and  of  the  criticism 
which  has  been  made  respecting  some  of  the  fundamental  inconsist- 
ency in  it.  Tt  is  true,  as  Professor  Thorpe  said  this  morning,  that  the 
charities  of  tlie  crown  in  England  were  administered  by  the  crown,  ad- 
ministered, as  I  had  occasion  to  say  a  couple  of  weeks  ago,  usually  by 
an  officer  called  the  lord  high  almoner,  and  the  charity  usually  pro- 
ceeded from  the  posessions  of  the  crown,  from  the  swollen  grants 
made  at  various  times  under  compulsion  by  successive  legislatures, 
and  the  duty  of  distributing  these  bounties,  coming  from  the  crown 
alone,  and  other  sources  of  revenue,  and  devolving  upon  succession  to 
the  crown,  the  distribution  of  these  was  gradually  taken  off  the 
shoulders  of  the  king  and  given  to  the  officers;  but  all  that  took  place 
when  the  crown  was  the  origin  of  these  gifts,  and  when,  under  a  false 
governmental  theory,  he  was  supposed  to  be  the  father  who  disti'i- 
buted  these  benefits  to  the  citizens,  and  the  Parliament  did  nothing 
with  respect  to  them.  That  was  a  time  also  when  very  often  taxes 
were  levied  without  the  full  consent  of  the  people,  and  when  their 
collection  and  distribution  was  largely  a  matter  of  caprice  of  the 
crown;  but  all  that  has  passed,  and  any  reason  for  leaving  to  the 
executive  the  determination  of  the  distribution  of  the  charitable  or 
benevolent  ai)propriations  is  gone.  The  Governor  who  comes  into 
office  comes  in  as  fresh  and  ])enniloss,  unless  he  has  been  very  for- 
tp.nate,  as  he  was  when  he  was  born.  He  has  nothing  to  distribute 
and  he  can  get  nothing  except  in  one  way,  and  that  is  from  the 
representatives  of  the  i)eo]rle  assembled  in  the  Senate  and  House  of 
Representatives.  A  representative  body  as  chosen  by  the  free  vote 
of  a  free  people  from  representative  constituency  throughout  the 
whole  state  is  the  bright  and  consummate  flower  of  modern  demo- 
(racy,  and  unquestionably  anyth'ug  which  strikes  at  the  funda- 
mental power  of  that  body  to  either  levy  taxes  or  spend  the  taxes 
or  the  people,  unless  it  be  in  the  interest  of  the  people,  and  makes 
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for  liberty,  ought  to  be  resisted ;  and  also  anytliing  which  gives  to 
any  particular  executive  officer  the  distribution  of  large  sums  of 
money  at  his  discretion  ought  to  be  resisted.  Every  grant  of  un- 
restricted distribution  of  public  money  is  a  wrong,  and  also  it  is  build- 
ing up  danger  in  the  future  in  our  institutions,  building  up  the  danger 
of  executive  coercion  over  the  legislative  body,  which  I  believe  is  the 
greatest  danger  in  a  representative  democracy.  There  is  no  danger 
equal  I  think  to  that ;  and  there  is  another  danger  through  the  funda- 
mental growth  of  the  state  or  the  growth  of  executive  power  to  coerce 
the  legislature,  and  that  is  the  real,  living  danger ;  and  to  give  a 
large  purse  to  the  executive  to  distribute  as  gifts  is  not  wise  unless 
you  can  urge  some  strong  public  reason  for  it.  Of  course,  we  have  in 
this  Constitution  as  it  now  exists,  and  in  the  Constitution  recom- 
mended by  this  Commission,  the  exclusive  right  of  taxation  in  the 
legislature,  and  I  believe  also,  I  am  not  sure  of  it,  the  restriction  of 
bills  for  raising  revenue  arising  in  the  lower  house.  T  do  not  know 
whether  there  is  a  provision  in  the  state  Constitution  or  not,  but 
there  is  no  limit  of  how  the  bills  for  spending  money  shall  arise,  and 
the  right  of  the  legislature  to  spend  the  money  is  unquestionably 
absolute  in  the  first  instance ;  and  unless  the  Constitution  puts  some 
restriction  upon  the  power  which  inherently  exists  by  virtue  of  the 
nature  of  the  legislative  body,  there  is  no  other  agency  for  the  expend- 
ing of  money. 

But  all  constitutions,  all  modern  constitutions,  have  put  limita- 
tions upon  the  power  of  the  legislature  to  spend  money.  Thev  place 
various  limitations.  First,  they  started  with  prohibition,  and  in  our 
Constitution  as  it  now  exists  there  is  a  prohibition  against  appropria- 
tions to  certain  kinds  of  institutions  at  all.  That  is  an  absolute  strip- 
])ing  of  the  power  to  appropriate  money  for  that  purpose.  And  then 
there  are  other  provisions  which  require  that  certain  otlier  appro- 
])riations  shall  have  a  two-thirds  vote  of  the  legislature.  That  is  a 
limited  or  a  partial  restraint  upon  appropriations  to  institutions  not 
under  the  exclusive  control  of  the  commonwealth ;  they  can  only  have 
appropriations  made  by  a  two-thirds  vote.  Then  there  is  another 
form  of  restriction  in  the  Constitution,  and  that  is  a  restriction  upon 
a  minimum  appropriation.  In  another  article  in  the  Constitution 
there  is  tliis  restriction:  "The  general  assembly  shall  provide  for  the 
maintenance  and  support  of  a  thorough  and  efficient  system  of  public 
schools,  wherein  all  the  children  of  this  commonwealth  of  the  age  of 
six  years  may  be  educated,  and  shall  appropriate  at  least  one  million 
dollars  each  year  for  that  purpose."  We  have,  therefore,  in  this  Con- 
stitution a  precedent  ;  first,  an  absolute  prohibition  against  certain 
kinds  of  appropriation,  and  next  we  have  a  limitation  that  certain 
appropriations  shall  have  a  two-thirds  vote;  and  next  we  have  a  com- 
mand to  appropriate  not  less  than  a  certain  amount.  Now,  you  can- 
not run  through  the  gamut  of  legislative  appropriation  further  than 
that;  an  absolute  denial,  a  compulsion  and  a  qualified  denial.  Hence 
tbere  is  nothing  in  this  provision  reported  by  the  committee,  in  so  far 
as  it  is  reported,  to  limit  appropriatons  and  say  that  the  legislature 
shall  not  appropriate  more  than  a  certain  amount.  And  there  is 
nothing  in  that  that  is  extraordinary  or  unusual  Avhatever.  Rut  what 
does  this  report  of  the  committee  do?  It  directs  tlie  Crovernor  prac- 
tically to  recommend  a  piece  of  legislation  appropriating  money  for 
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certain  purposes.  That  is  not  much  different  from  the  general  direc- 
tion to  the  Governor  that  he  shall  from  time  to  time  give  to  the  legis- 
lature an  account  of  the  condition  of  the  commonwealth  and  make 
such  recommendations  as  lie  shall  see  proper.  Under  that  general 
power,  such  a  bill  as  this  report  commands  him  to  make,  he  could 
make,  but  if  he  did  it  under  the  existing  Constitution,  his  bill  could 
be  thrown  out  entirely  or  changed  in  any  way  the  legislature  chose  to 
do.  But  this  requires  him  to  make  recommendations  to  the  legisla- 
ture of  thej)ill  which  first  fixes  the  maximum  sum  to  be  devoted  to 
general  purposes.  Now,  what  is  there  wrong  about  that  or  unusual? 
1  think  nothing.  I  think  there  are  many  parallels  for  it  and  many 
precedents.  This  bill  requires  the  Governor,  tlierefore,  to  recommend 
;;  maximum  sum.  Tliis  is  in  the  interest  of  economy ;  this  is  in  the 
interest  of  defining  to  the  legislature  liow  much  the  state,  because  of 
its  financial  conditions,  can  afford  to  appropriate  for  that  purpose,  and 
the  Constitution  has  put  that  limit  upon  the  legislature.  They  can- 
not appropriate  more  than  that  for  that  purpose.  I  do  not  think 
ojjybody  would  say  that  that  is  any  unusual  invasion  of  the  legisla- 
tive power  to  appropriate  money.  The  appropriation  must  come 
ft'Om  tlie  legislature,  but  it  cannot  exceed  a  certain  sum.  Next,  the 
general  purpose  of  that  appropriation  is  stated  in  the  bill,  that  is  to 
say,  it  is  for  charitable  purposes.  That  is  not  unusual.  It  is  not  un- 
usual because  all  of  the  departments  in  the  general  appropriation  bill 
receive  their  appropriations  for  the  pur^joses  of  their  specific  depart- 
uients,  the  approju-iation  to  the  department  of  agriculture,  the  de- 
partment of  forestry,  or  any  department  of  the  state  government  that 
receives  its  appropriation  for  its  particular  purpose,  and  it  is  limited 
to  that  })urpose,  and  if  not  spent  for  that  purpose  will  have  to  be 
covered  back  into  the  treasury.  There  is  nothing  unusual  in  requir- 
ing that  this  sum  shall  be  devoted  to  charitable  institutions,  and  so 
on.  But  next  it  requires  the  Governor  to  specify  the  plan  upon 
which  the  distribution  is  to  be  made.  That,  I  suppose,  is  not  to  be 
criticised.  It  is  only  stating  to  the  legislature  the  reasons,  nature 
and  foundation  for  his  recommendation.  Next,  he  is  to  state  the 
institutions  that  are  to  receive  this  gross  sum  and  the  amount.  It  is 
stated  that  the  legislature  may  decrease  those  sums,  but  may  not  in- 
crease them,  and  that  is  the  kernel  of  this  matter.  All  the  other 
things  I  think  may  very  well  be  passed  by  as  within  the  ordinary 
scope  of  limitation  upon  legislative  power;  but  the  legislature,  if  it 
should  prevail,  cannot  increase  the  Governor's  suggestion  of  the 
amount  to  be  given  to  any  institution,  nor  can  it  add  any  institution 
to  his  list.    Ought  that  to  be  done? 

While,  Mr.  Chairman,  I  express  my  whole  view  diffidently  upon  this 
subject,  I  have  not  given  it  much  thought,  I  think  there  is  one 
criticism  on  this  one  feature;  I  think  the  legislature  ought  to  be 
limited  to  the  gross  amount  of  the  bill,  and  should  not  be  permitted  to 
ajjpropriate  for  that  purpose  more  thaji  the  gross  amount,  but  within 
that  gross  amount  1  think  it  should  have  discrimination  and  the 
power  to  decrease  an  appropriation  for  a  particular  institution,  or 
leave  it  out  altogether,  or  increase  an  appropriation  to  a  designated 
institution,  so  long  as  the  gross  amount  of  the  appropriation  stays 
within  the  gross  amount  of  the  bill.  Now,  I  can  see  perfectly  the 
admirable  purpose  of  this  proposed  amendment,  and  if  it  did  not  con- 
flict with  the  idea  so  well  stated  by  the  gentleman  from  Allegheny, 
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Mr.  Alter,  I  would  approve  it.  If  it  did  not  deposit  in  the  one  man, 
the  one  executive,  the  Governor,  this  great  power,  I  would  approve  of 
it.  If  it  was  given  to  a  commission,  I  would  approve  of  it.  If  it  was 
lodged  anywhere  but  in  the  executive  of  the  commonwealth,  I  would 
saj-  it  was  desirable  legislation.  If  the  Board  of  Charities  should 
be  recognized  by  the  Constitution  as  the  board  which  was  to  distri- 
bute the  bount}'  of  the  commonv,-ealth,  I  would  say  that  it  was  in  ac- 
cordance with  modern  thought.  But  I  do  not  believe  it  is  in  accord- 
ance with  modern  thought,  and  I  do  not  believe  that  it  is  a  safe  or 
wise  thing  to  make  the  executive  the  distributor  in  his  discretion,  a 
discretion,  it  is  true,  presumably  persuaded  or  caused  by  recommenda- 
tions of  others,  but  not  absolutely  so.  to  give  to  him  the  discretion 
to  expend  eight  millions  of  dollars  for  charities  Avhich  are  favored.  I 
think,  therefore,  this  clause  might  be  very  well  amended  by  allowing 
the  legislature  a  greater  discrimination.  No  matter  what  may  be 
said  of  the  faults  of  the  legislature;  no  matter  how  open  it  may  be 
to  criticism ;  no  matter  how  black  the  records  of  legislatures  and 
legislators  have  been,  God  knows  that  is  one  of  the  prices  that  dem- 
ocracy pays  for  its  blessings;  no  matter  what  it  has  been,  I  would 
rather  suffer  the  mistakes  of  the  legislature  along  the  line  of  favor 
than  the  mistakes  of  a  single  officer,  an  executive,  along  the  same 
line.  But,  unfortunately,  when  Demos  gets  scared  and  rushes  at  once 
into  the  arms  of  her  ancient  enemy,  and  the  parties  of  the  past  were  so 
insistent  in  putting  the  strictest  restraint  on  the  executive  power,  if 
forgetting  the  lessons  of  the  past,  and  her  old  enemy.  I  am  afraid  she 
is  going  to  run  away  with  his  clothes  and  be  the  only  defender  of  the 
fundamental  principles  of  democracy.  Still.  I  wish  to  raise  my  feeble 
voice  as  one  still  remaining  true  to  the  ancient  faith.  I  should  like 
to  see  the  legislature  giA^en  more  power  in  the  distribution  of  this 
fund  than  the  pending  resolution  gives. 

ME.  SCHAFFEE  IN  THE  CHAIE. 

Mr.  FISHEE.  Mr.  Chairman:  I  ibink  the  offer  embraces  in  a 
general  way  the  idea  suggested  by  Judge  Gordon,  excepting  in  this 
particular,  that  the  standards  to  be  set  up  are  to  be  the  work  of  the 
(iovernor  or  state  agency  rather  thaii  of  legislative  provision.  It 
is  based  absolutely  on  the  merit  system.  That  is  the  purpose,  if  it 
accomplishes  what  is  desired.  I  have  no  objections  to  a  change  such 
as  Judge  Gordon  suggests  of  alloAving  that  power  to  vest  in  some 
other  function  that  the  Governor,  if  it  is  thought  wise ;  but  I  believe 
myself  it  is  perfectly  safe  to  leave  the  matter  stand  as  it  is. 

Mr.  GOEDOX.  Mr.  Chairman :  I  think  that  the  great  gain  of  this 
proposed  resolution  is  fixing  in  the  Governor's  bill  the  ultimate 
amount  that  may  be  spent  for  charity.  When  that  is  done,  I  believe 
tJie  legislature  will  exercise  wise  discrimination  in  regard  to  dis- 
tributing it.  At  present  there  is  no  limitation  upon  the  amount 
that  they  should  spend  for  charity,  and  hence  bills  are  passed,  and 
passed,  and  passed,  regardless  of  what  they  may  aggregate,  because 
the  Governor  will  help  in  scaling  them  down.  JBut  if  you  place  any 
restraint  in  respect  to  the  ultimate  amount,  I  think  the  distribution 
may  be  safely  left  with  the  legislature. 

Mr.  McCOEMICK.  Mr.  Chairman:  May  I  ask  in  regard  to  fixing 
a  maximum  amount,  as  to  whether  you  do  not  also  run  into  obstacles, 
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because  the  legislature  can  very  properly  say,  "You  base  your  maxi- 
mum amount  upon  the  revenue  of  the  state,  and  propose  to  increase 
the  revenue  of  the  state  by  imposiiig  certain  taxes,  and,  therefore, 
there  will  be  sufficient  revenue  if  we  pass  our  tax  bill."  Then  why 
do  you  fix  and  limit  the  maximum  amount  on  the  ground  that  there 
is  not  sufficient  revenue?  I  am  asking  this  simply  for  information 
as  to  whether  that  does  not  also  raise  a  difficulty  and  create  a  viola- 
tion in  the  same  way  as  in  the  other  case. 

Mr.  FISHER.  Mr.  Chairman:  I  do  not  think  so.  That  is  a  question 
of  fact  and  not  principle.  The  principle  still  stands.  The  legislature 
would  be  bound  to  keep  its  appropriations  within  the  gross  amount, 
and  if  it  did  not  I  should  think  the  bill  unconstitutional.  The  Gov- 
ernor can  control  the  situation  through  the  veto  power.  He  can 
reduce  or  strike  out  items.    Have  1  made  myself  clear? 

Mr.  PEPPER.  Is  not  this  also  an  answer  to  Mr.  McCormick's 
suggestion ;  namely,  that  the  gross  amount  specified  by  the  Governor 
in  his  recommendation  to  the  legislature  is  not  a  gross  amount  arbi- 
trarily determined  as  tlie  percentage  or  proportion  of  the  fixed  reve- 
nue which  ought  to  be  devoted  to  charitable  use,  but  under  the 
theory  upon  which  we  are  now  working  it  represents  the  result  of  a 
calculation  of  the  cost  of  rendering  the  public  service  which  the  Gov- 
ernor is  recommending  to  the  legislature  as  a  proper  subject  for 
recoupment  or  compensation?  It  does  not  seem  to  me  tliat  we  ought 
to  think  of  this  as  a  case  in  which  the  Governor  is  to  be  liberal  or 
illiberal  according  to  the  con^litions  of  the  state  revenue.  He  ought 
to  recommend  a  sum  which  would  not  be  in  excess  of  the  cost  of 
recoupment  for  expense  for  public  service,  and  no  matter  how  wealthy 
the  state  is,  that  ought  not  to  be  reflected  in  his  recommendation, 
because  he  is  not  giving  away  as  almoner  the  money  of  the  people; 
he  is  settling  a  bill  between  the  state  and  the  institution  which,  upon 
the  theory  we  are  working  upon,  is  acting  as  agent  of  the  state  for 
the  purpose  of  rendering  the  service  which  the  state  might  render 
directly.  So  it  seems  to  me,  on  the  theorv  that  the  Governor  reaches 
his  sum  total  not  arbitrarily  in  fixing  a  percentage  of  the  state  in- 
come to  be  devoted  to  this  purpose,  but  rc^aches  his  total  by  calcula- 
tion and  specifies  a  sum  not  in  excess  of  tlie  cost  of  the  service  which 
is  to  be  rendered,  upon  that  theory  I  suggest  the  proper  aggregate 
sum  should  be  specified  by  the  Governor  in  his  proposal  to  the  legis- 
lature. 

The  CHAIRMAN.  It  is  the  further  understanding  of  the  Chair 
that  the  substitute  ])roposed  by  Senator  Fisher  is-  a  substitute  not 
only  for  section  15,  but  for  section  16  as  well. 

Mr.  McCORMICK.  Mr.  Chairman:  May  I  ask  Senator  Fisher 
whether,  in  this  proposed  amendment,  this  plan  of  distribution  which 
is  submitted  by  the  Governor  is  subject  to  change  by  the  legislature? 

Mr.  FISHEK.  :Mr.  Chairman:  My  thought  is  that  it  was,  that 
the  legislature  was  to  be  free  to  act  upon  this  as  on  the  other  items  in 
the  budget. 

Mr.  McCORMICK.  They  can  practically  make  any  plan  of  dis- 
tril)ntion  they  desire? 

Mr.  FISHER.  They  can  approximate  a  gross  sum  to  a  particular 
purpose,  but  cannot  specify  the  individuals  or  individual  institutions 
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that  are  to  be  benefited.  That  is  a  matter  of  distribution  after- 
wards. , 

Mr.  McCOKMlCK.    But  can  make  plans  as  to  classes? 

Mr.  FISHER.  That  is  the  idea,  and  the  appropriations  to  this 
class  are  subject  to  regulation  by  the  legislature  just  the  same  as 
any  other  item  in  the  budget.  I  had  not  thought  that  it  was  best  to 
place  the  maximum  limit  on  the  appropriation  which  should  be  fixed 
by  the  Governor.  That  is  one  thought  suggested  here,  but  I  do  not 
see  any  reason  why  such  items  should  not  be  left  open  the  same 
as  anj  other  item  in  the  budget. 

Mr.  CARSON.  Where  do  you  fix  that  gross  maximum  ? 

Mr.  FISHER.    I  do  not  fix  a  maximum ;  I  say,  leave  it  open. 

Mr.  GORDON.    The  Governor  fixes  the  maximum. 

Mr.  McCORMICK.  Senator  Fisher,  may  I  ask  if,  in  your  opinion, 
this  would  require  the  class  to  be  so  created  that  any  institutions  now 
in  existence,  or  any  institutions  that  may  be  hereafter  created,  which 
conform  to  the  specifications  of  that  class  would  be  entitled  to  their 
proportion  of  the  lump  sum  of  the  appropriation? 

Mr.  FISHER.  I  think  that  is  a  matter  for  the  legislature,  but  the 
distribution  is,  under  the  terms  of  the  proposal,  in  accordance  with 
the  general  plan  set  forth  in  the  appropriation  act,  or  by  general  law, 
or  by  an  executive  agency  appointed  by  law.  If  it  is  by  the  legisla- 
ture, it  provides  a  method  l\y  law  for  not  only  existing  but  for  any  fu- 
ture class  that  might  be  thought  worthy  of  the  aid  of  the  common- 
wealth. 

Mr.  McCORMICK.  Mr.  Chairman :  There  is  one  more  question  I 
would  like  to  ask.  I  am  sorry  to  take  so  much  time,  but  this  has 
just  been  suddenly  presented  to  us.  I  would  like  to  ask  Judge  Gor- 
don, if  1  may.  if  he  feels  the  danger  to  which  we  might  be  subjected 
in  placing  this  responsibility  upon  the  Governor  would  be  entirely 
eliminated  by  placing  it  upon  a  commission,  if  that  commission  should 
be  appointed  by  the  Governor,  or  would  that  have  to  be  safeguarded 
in  some  way?  It  seems  to  me  you  are  jumping  out  of  the  frying- 
pan  into  the  fire  if  the  same  power  given  to  a  group  of  men  is  im- 
posed upon  the  Governor,  because  of  the  divided  responsibility,  and 
with  one  man  you  can  place  the  responsibility  for  any  act  the  people 
do  not  approve. 

Mr.  GORDON.  I  would  not  think  so  as  to  the  power  of  distribu- 
tion, and  this  is  a  question  of  distribution.  If  the  power  was  left  to 
d  commission  1  do  not  think  he  would  participate  in  the  responsibility 
any  more  than  he  would  in  a  commission,  if  the  public  utilities  com- 
mission or  the  interstate  coiunierce  commission  or  any  other  of  the 
great  agencies  of  government — 

Mr.  McCORMICK.    Mr.  Chairman:  It  is  only  distribution? 

Mr.  GORDON.   Mr.  Chairman:  Yes.  sir. 

Mr.  FISHER.  Mr.  Chairman:  This  subject  is  all  covered  by  legis- 
lative action.  If  an  agency  is  created  by  law  for  the  distribution  of 
this  fund,  and  it  does  not  do  its  work  efficiently,  the  legislature  can 
revoke  that  by  subsequent  act,  and  so  relieve  the  situation.  This  mat- 
ter here,  as  you  will  note,  is  the  distribution  of  the  moneys  to  be  made 
^  in  the  general  plan.  Now,  that  general  plan  may  be  set  forth  either 
in  the  appropriation  act  itself,  or  it  may  be  done  by  a  general  law, 
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or  it  may  be  done  by  an  executive  agency  appointed  by  law ;  but  all 
these  agencies  are  under  the  control  of  the  legislature,  so  that  there 
is  no  fixity,  and  it  the  administration  is  not  proper,  and  the  people  do 
not  approve  of  the  method,  they  can  act  again  through  their  legis- 
lature and  make  the  correction. 

Mr.  McCORMICK.  Mr.  Chairman :  Could  the  legislature  say  that 
it  was  not  entirely  satisfied  with  the  existing  system,  and  therefore 
its  plan  of  distribution  will  be  the  present  system?  Does  not  the 
maximum  lump  sum  prevent  that? 

Mr.  FISHER.   Mr.  Chairman:  The  old  system  is  wiped  out. 

Mr.  McCORMICK.    Mr.  Chairman:  They  could  not  put  in  items? 

Mr.  FISHER.  Mr.  Chairman:  That  is  not  a  distribution.  It  is 
only  a  method  of  individual  appropriations. 

Mr.  PEPPER.  Mr.  Chairman:  I  have  not  had  an  opportunity  to 
give  adequate  consideration  to  what  appears  to  be  a  very  careful  and 
thoughtful  suggestion  that  has  been  handed  to  me  by  a  gentleman 
now  in  this  room  and  not  a  member  of  the  Commission,  designed  to 
meet,  in  the  resolution  that  1  propose,  the  difficulties  that  have  been 
suggested  on  the  floor.  Perhaps,  without  encumbering  or  complicat- 
ing the  parliamentary  situatioii  by  offering  this  as  a  resolution,  I 
might  have  your  indulgence  and  that  of  the  Commission  to  read  it 
aloud,  and  it  may  suggest  some  thought  rhat  will  iielp  us. 

The  CHAIRMAN.  The  gentleman  has  permission  to  read  the  com- 
munication. 

Mr.  PEPPER.  (Reading.)  -'On  or  before  March  first  of  each  year 
in  which  the  legislature  shall  be  in  regular  session  the  Governor  shall 
submit  to  the  general  assembly  a  budget.  The  budget  shall  contain 
a  complete  plan  of  proposed  expenditures  and  estimated  revenues  for 
the  two  fiscal  years  next  ensuing,  excluding  expenditures  for  chari- 
table and  educational  purposes.  The  Governor  shall  at  the  time  of 
presenting  the  budget  to  the  general  as.?embly  submit  a  general  ap- 
propriation bill  containing  the  proposed  appropriations  for  the  fiscal 
years  covered  by  said  budget,  as  well  as,  any  bill  or  bills  embodying 
any  recommendations  he  may  desire  to  make  as  to  sources  of  revenue. 
Immediately  upon  receipt  of  the  Governor's  budget  the  presiding  of- 
ficer of  the  House  of  Representatives  shall  introduce  in  such  House 
the  said  general  appropriation  bill  and  also  all  bills  relating  to 
sources  of  revenue  submitted  by  the  Governor. 

"Until  such  appropriation  bill  shall  have  been  finally  acted  upon 
by  both  Houses  of  the  general  assembly  neither  House  shall  con- 
sider any  other  appropriation  measure  unless  the  same  shall  be  for 
the  immediate  needs  of  the  general  assembly  or  shall  have  been  sub- 
mitted to  the  general  assembly  by  the  Governor  with  the  request  that 
it  be  acted  upon  in  advance  of  the  general  appropriation  bill. 

"The  final  adjournment  of  the  general  assembly  shall  not  take 
place  until  a  period  of  ten  days  shall  have  elapsed  after  the  general 
appropriation  bill  shall  have  been  finally  acted  upon  by  both  Houses 
of  the  general  assembly  and  shall  have  been  presented  to  the  Gov- 
ernor." 

I  take  it,  Mr.  Chairman,  if  I  catch  the  drift  of  the  proposal  down 
to  this  point,  that  it  is  substantially  in  accord  with  the  resolution  I 
had  the  honor  to  ofl'er,  excepting  that  it  omits  in  the  earlier  part  of 
the  section  any  reference  to  the  proposal  for  charitable  appropria- 
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tions,  which  is  to  be  made  separate  from  the  proposal  for  the  gen- 
eral ajipropriatiou.  Then  follows  this,  which  I  take  it  is  the  dis- 
tinctive paragraph  of  the  draft  that  I  am  reading. 

"The  Governor  shall  also  at  the  time  of  presenting  the  budget  to 
the  general  assembly  submit  a  proposal  for  such  appropriations  for 
charitable,  benevolent  and  educational  purposes  as  he  shall  think 
proper  and  shall  submit  a  special  appropriation  bill  to  carry  such  pro- 
posal into  effect.  In  submitting  such  proposal  he  shall  indicate  the 
basis  upon  which  the  cost  of  approved  work  or  service  to  be  done  or 
rendered  by  designated  corporations  or  associations  is  to  be  com- 
puted, and  shall  recommend  an  aggregate  sum  to  be  appropriated  and 
distributed  among  such  corporations  or  associations  upon  such  basis. 

"The  general  assembly  shall  have  power  to  increase,  decrease,  sti'ike 
out  or  otherwise  alter  any  item  in  any  of  the  general,  special  or 
other  appropriation  bills  comprehended  in  this  section  or  may  add 
new  items  thereto.  Until  the  special  appropriation  bill  shall  have 
been  finally  acted  upon  by  both  Houses  of  the  general  assembly 
neither  House  shall  consider  any  appropriation  measure  except  the 
general  appropriation  bill  or  such  as  shall  be  solely  for  the  needs  of 
the  general  assembly  or  which  shall  have  been  submitted  to  the  gen- 
eral assembly  with  the  I'equest  that  it  be  acted  upon  in  advance  of 
such  special  appropriation  bill." 

In  other  words,  as  will  be  seen,  this  proposal  is  to  retain  the  struc- 
ture of  the  resolution  for  which  Senator  Fisher's  proposal  is  substi- 
tuted, and  which  amends  the  structure  of  that  proposal  by  giving  to 
the  general  assembly  the  right  to  increase  the  specific  items  and 
to  add  items  not  included,  and  it  also  makes  it  incumbent  upon  the 
Governor  to  indicate  the  basis  upon  which  the  cost  of  approved  work 
or  service  done  by  the  designated  corporations  or  associations  is  to  be 
computed. 

Mr.  GORDOjS".  Mr.  Chairman:  That  makes  the  bill  purely  only  a 
recommendation  ? 

Mr.  PEPPER.    Mr.  Chairman :    Only  a  recommendation,  sir. 

Mr.  CARSOjSL  Mr.  Chairman :  Do  I  understand  that  Mr.  Pepper 
has  introduced  this  as  a  modification  of  Mr.  Fisher's  proposition? 
We  have  been  supplied  with  some  typewriting,  and  I  do  not  know 
whether  this  is  your  proposition  or  not,  Senator.  I  notice  to  a  certain 
extent  it  follows  the  exact  language. 

Mr.  PEPPER.  Mr.  Chairman:  I  understand  the  situation  to  be 
this.  First,  there  is  the  resolution  which  I  offered,  and  second,  there 
is  the  substitute  offered  by  Senator  Fisher,  which  I  understand  to  be 
the  typewritten  document  Mr.  Carson  refers  to;  and  then  the  docu- 
ment which  I  have  just  read,  which  was,  as  I  said,  handed  to  me  by 
a  gentleman  not  a  member  of  the  Commission,  and  was  extremely 
welcome,  and  I  have  not  ventured  to  introduce  it  as  a  resolution,  but 
to  read  it  as  if  in  the  debate  on  the  pending  question.  It  indicates 
what  might  be  done  in  the  way  of  further  amendment  either  of  Sena- 
tor Fisher's  proposal  or  of  mine. 

MOTION  TO  RE-REFER  SECTIONS  15  AND  16  OF  ARTICLE  HI. 

Mr.  FISHER.    Mr.  Chairman:    It  seems  to  me  the  discussion  has 
reached  the  point  where  we  are  pretty  nearly  all  of  one  mind.  I  would, 
therefore,  move  that  the  Committee  of  the  Whole  recommends  these 
29 
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sections,  fifteen  and  sixteen,  be  returned  to  Committee  No.  1  in  order 
tbat  they  may  be  redrafted. 

The  CHAIRMAN.  It  seems  to  the  Chair  that  this  onght  to  be  sub- 
ject to  some  modification  as  to  time  when  the  redraft  will  be  sub- 
mitted to  the  Committee  of  the  Whole. 

Mr.  FISHER.  Mr,  Chairman:  I  would  suggest  that,  if  the  Com- 
mission continues  in  session  tomorrow,  it  could  be  reported  out  again 
before  the  Commission  rises  for  the  week. 

Mr.  CARSON.  Mr.  Chairman :  That  is  a  very  good  thought.  It  is 
almost  impossible  to  carry  in  our  minds  the  exact  language  of  the 
changes  which  Mr.  Pepper  has  introduced  for  his  friend.  There  is 
certainly  a  common  thought  thei^e  working  towards  harmony,  and 
probably  we  Avould  reach  a  more  definite  and  satisfactory  result  if 
the  committee  will  take  back  the  various  drafts  and  give  us  the 
result  in  the  morning. 

The  CHAIRMAN.  The  motion  is  that  the  draft  of  Senator  Fishers 
substitute,  the  draft  read  by  Mr.  Pepper,  together  with  the  pending 
resolution,  shall  be  referred  back  to  Committee  No.  1  to  make  further 
report  tomorrow  morning. 

Mr.  CARSON.    Mr.  Chairman:    I  second  the  motion. 

The  motion  was  agreed  to. 

ARTICLE  IX,  SECTIOS  4. 

The  CHxVIRMAN.  The  next  section  in  ovder  for  consideration 
is  section  4  of  article  IX  of  the  Constitution,  the  report  of  Commit- 
tee No.  4  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  4.  Except  with  the  approval  of  three-fourths  of  all  the  members  elected 
to  each  House,  no  debt  shall  be  created  by  or  on  behalf  of  the  state  for  aiiy_  pur- 
pose other  than  to  supply  casual  deficiencies  of  revenue  not  exceeding:  one  miHion 
dollars,  repid  invasion,  suppress  insurrection,  defend  the  state  in  war,  improve  andl 
rebuild  the  highways  of  the  commonwealth,  acquire  land  within  the  commonweaitbi 
for  forest  purposes,  or  pay  existing  debts. 

On  the  question. 

Will  the  Committee  adopt  the  report? 

Mr.  FISHER.    Mr.  Chairman:    I  offer  the  following  substitute, 
v,hich  I  would  ask  the  Secretary  to  read: 
The  Secretary  read  the  substitute  as  follows: 

No  debt  shall  be  created  by  or  on  behalf  of  the  state  except  to  supply  casual 
deficiencies  of  revenue  not  exceeding  one  million  dollars,  repel  invasion,  suppress 
insurrection,  defend  the  state  in  war,  or,  with  the  approval  of  two-thirds  of  all  the 
members  elected  to  each  House,  improve  and  rebuild  the  liighways  of  the  common- 
wealth and  acquire  land  within  the  commonwealth  for  forest  purposes:  provided, 
however,  that  no  such  indebtedness  for  highways  shall  be  incurred  in  excess  of  one 
hundred  and  fifty  million  dollars,  or  for  forest  purposes  in  excess  of  twenty-five 
million  dollars,  and  then  only  with  the  consent  of  the  electors  of  the  state  voi:ing 
thereon  at  a  public  election  in  the  manner  provided  by  law. 

On  the  question. 

Will  the  Committee  adopt  the  substitute? 

LIMITATION  OF  STATE  DEBT. 

Mr.  CARSON.  Mr.  Chairman:  Might  I  ask  Senator  Fisher  how 
he  fixes  the  pecuniary  limit  of  one  hundred  and  fifty  million  dollars 
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for  highways,  and  twenty-five  million  dollars  for  the  purchasing  of 
forestry  lands?  These  iigures,  of  course,  seem  large  at  the  present 
time,  but  this  Constitution,  if  adopted,  may  not  be  changed  for  fifty 
years  to  come,  in  which  case  an  acquisition  of  forest  lands  of  twenty- 
five  million  dollars  would  be  a  very  small  sum,  indeed,  exceedingly 
snmll.  Why  fix  that  pecuniary  limit,  and  what  is  the  definite  pur- 
pose? 

Mr.  FISflEK.  ^Ir.  Chairman:  These  figures  are  somewhat  arbi- 
traiw.  In  the  discussion  which  developed,  from  Mr.  Piuchot's  remarks, 
and  I  take  it,  he  is  the  authority  of  the  Commission  on  forestration, 
he  thought  that  twenty-five  million  dollars  Avould  be  needed  to  ac- 
quire forest  lands,  and  I  took  that  suggestion.  Of  course,  we  must 
keep  in  mind  that  we  will  have  revenues  that  will  be  devoted  to  this 
purjDose  as  well  as  to  roads  from  time  to  time,  and  this  is  a  provision 
covering  only  indel)tedness.  We  have,  as  I  understand  it.  about  u 
million  acres  of  public  land,  owned  or  controlled  by  the  Department 
of  Forestry,  which  have  cost  the  state  about  two  and  one-half  million 
dollars.  It  is  hardly  possible  that  the  residue  of  these  denuded 
lands  can  be  acquired  as  cheaply  as  that. 

Mr.  CAKSON.  Mr.  Chairman:  He  said  about  five  dollars  an 
acre.    I  asked  him  the  question. 

Mr.  FISHER.  Mr.  Chairman:  That  was  the  basis.  There  are 
about  five  million  acres,  ronghly  speaking,  that  ought  to  be  acquired. 
That  would  nmke  about  twenty-five  million  dollars. 

Mr.  CARSON.    Mr.  Chairman:  Yes.' 

Mr.  FISHER.  Mr.  Chairman:  The  revenues  could  be  used  to  ;i 
certain  extent,  and  if  we  are  as  fortunate  with  the  lands  as  we  have 
been  with  the  land  already  acquii-ed  they  will  go  far  to  support 
themselves.  The  Forestry  Dei^artment  has  been  more  than  paying 
its  own  running  expenses.  I  have  had  some  little  dealings  with  the 
Forestry  Department,  and  1  have  found  them  proceeding  along  very 
businesslike  lines,  and  adopting  business  metliods.  I  had  occasion  to 
])urchase  some  stone  on  forestry  land,  and  to  get  some  rights  of  way 
through  forest  land,  and  I  know  they  exacted  the  last  cent  for  what 
they  had  given  up.  I  am  not  entering  any  defense  of  tlie  Forestry 
Department,  but  my  experience  has  been  that  they  are  administering 
the  department  in  a  businesslike  way.  As  these  other  lands  are  ac- 
quired, no  doubt  sources  of  revenue  may  be  found.  Canister  rock 
has  been  found  on  areas  of  the  state  land.  That  is  becoming  a  val- 
uable mineral.  Some  of  the  areas  have  produced  small  quantities  of 
coal.  Timber  is  always  growing  into  value.  All  this  is  to  be  weighed 
A\  hen  we  consider  the  limit  of  indebtedness  that  ought  to  be  permit- 
ted to  the  Forestry  Department.  It  is  altogether  possible.  I  may  be 
mistaken  as  to  the  amount.  It  is  purely  arbitrary,  and  I  am  ready 
to  listen  to  the  suggestion  of  any  member  of  the  Commission  who 
may  have  more  information  on  this  than  T  have. 

For  highway  purposes  we  have  today  a  fifty  million  dollar  in- 
debtedness authorized.  Of  that  amount  I  think  some  twelve  million 
dollars  has  been  issued,  leaving  quite  a  large  sum  of  the  authorized 
indebtedness  yet  to  be  applied  for  the  purpose  of  good-road  construc- 
tion and  maintenance.  This  road  problem  is  a  very  large  question, 
because  our  system  embraces  some  ten  thousand  miles.  The  primary 
system  as  now  laid  out  by  the  present  administration  includes  some- 
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thing  like  thirty-flve  hundred  or  four  thousand  miles.  That  will  be  a 
great  transportation  system,  and  it  is  going  to  take  a  great  deal  of 
money  to  construct  it,  and  it  will  be  quite  a  burden  to  maintain  it 
after  it  has  been  put  physically  in  place.  Now,  we  have  large  reve- 
nues for  the  purposes  of  highways,  and  we  are  getting  aid  from  the 
Federal  government,  because  the  Federal  government  is  beginning  t') 
see  that  it  is  a  national  question  that  we  should  have  an  adequate 
highway  system ;  hence  thcA^  are  contributing.  Then  we  have  the 
revenues  derived  from  the  licensing  of  motor  vehicles.  They  have 
multiplied  so  rapidly  that  the  revenue  from  that  source  has  become 
very  large.  Then  we  have  the  general  appropriation  that  the  legis- 
hitut'e  may  devote  to  this  purpose  fi'om  time  to  time,  so  that  I  speak 
in  a  broad  way.  I  think  we  have  the  liquid  funds  available  for  doing 
a  great  deal  of  this  work.  Nobdy  can  forecast  or  foresee  just  how 
much  indebtedness  should  be  incurred  to  carry  out  the  work  which 
the  commonwealth  has  in  view,  but  it  seems  to  me  that  with  all 
these  possible  sources  of  income  that  if  the  state  were  given  consti- 
tutional authority  to  raise  one  hundred  million  dollars  more  than 
that  already  authorized  it  would  meet  the  situation  for  many  years 
to  come.  When  we  get  up  against  the  limitation,  if  there  is  need  for 
more  money  in  the  development  of  the  highways,  and  it  is  alto- 
gether possible  that  it  might  be,  for  these  sums  which  seemed  so  large 
yesterday  may  seem  very  small  tomorrow — resort  then  can  be  had 
to  an  amendment  to  the  Constitution  just  as  in  the  present  creation 
of  the  fifty  million  dollar  bond  issue  for  road  purposes.  Now,  these 
are  purely  arbitrary  figures,  and  I  am  willing  to  listen  to  any  siig- 
gestion  anybody  may  have  if  it  is  thought  wise  to  change  them. 

Mr.  McCOEMICK.  Mr.'  Chairman : "  I  fully  approve  of  the  spirit 
of  the  amendment  that  has  been  offered,  but  I  wonder  if  in  giving 
this  power  Ave  should  not  throw  around  it  other  safeguards  in  limit- 
ing the  number  of  years  of  the  debt  to  possibly  thirty,  and  also 
specifying  sinking  fund  payment  large  enough  to  wipe  out  the  indebt- 
edness during  those  thii  ty  years.  I  think  the  sums  are  reasonable, 
provided  the  issue  of  bonds  is  properly  protected.  I  wonder  if  that 
would  not  inspire  the  confidence  of  the  voters  of  tlie  state  in  adopting 
a  system  of  this  sort,  and  it  would  be  a  perfectly  businesslike  trans- 
action. 

Mr.  FISHER.  Mr.  Chairman:  I  think  that  suggestion  entirely 
appropriate,  and  should  be  covered  in  the  section  of  the  Constitution 
which  relates  to  that  particular  subject,  and  I  have  no  doubt  is  or 
will  be  when  we  ^et  the  complete  draft. 

Mr.  ALTER.  Mr.  Chairman:  May  I  ask  the  Senator  what  was 
the  purpose  in  omitting  the  provision  under  which  debts  can  be 
created  for  the  purpose  of  paying  existing  debts,  or  whether  thnt 
omission  was  an  inadvertence? 

Mr.  FISHER.  Mr.  Chairman:  That  is  an  inadvertence  if  it  is 
omitted. 

Mr.  ALTER.  Mr.  Chairman:  Then  Avill  the  gentleman  accept  the 
insertion  after  the  word  "war"  in  the  fourth  line  of  the  typewritten 
section,  the  words  "pay  existing  debts,"  so  that  it  will  read  "No  debt 
shall  be  created  by  or  on  behalf  of  the  state  except  to  supply  casual 
deficiencies  of  revenue  not  exceeding  one  million  dollars,  repel  in- 
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vasion,  suppress  insurrection,  defend  the  state  in  war,  pay  existing 
debts,"  and  so  forth. 

Mr.  FISHER.  Mr.  Chairman:  I  acc^t  the  amendment;  that  is 
the  intention,  and  in  acting  on  it  let  it  be  understood  that  these  word^s 
are  inserted. 

Mr.  PEPPER.  Mr.  Chairman:  On  behalf  of  the  committee  which 
reported  out  the  resolution  in  its  original  form,  permit  me  to  say 
that  the  change  in  section  4  of  article  IX  as  it  stands  at  present  was 
made  because  in  the  latter  part  of  the  proposed  substitute  the  limi- 
tation upon  the  borrowing  power  was  removed,  and  therefore  the  only 
limitation  that  was  put,  namely,  one  million  dollars  in  the  case  of 
loans  to  meet  casual  deficiencies  of  revenue,  was  moved  up  into  the 
earlier  part  of  the  section.  If  we  are  going  to  retain  the  limitations 
upon  the  amount  which  can  be  borrowed  for  specific  purposes,  Avould 
it  not  be  better  to  gather  all  limitations  into  a  single  section,  and 
keep  the  form  of  section  4  as  it  stands  in  the  Constitution  now?  I 
would  suggest  to  Senator  Fisher  that  that  will  have  the  advantage 
of  following  our  principle  and  conforming  as  nearly  as  possible  to 
existing  provisions  when  we  are  drafting  amendments.  The  section 
would  then  read  thus:  "No  debt  shall  be  created  by  or  on  behalf  ol' 
the  state,  except  to  supph'  casual  deficiencies  of  revenue,  repel  in- 
vasion, suppress  insurrection,  defend  the  state  in  war,  improve  and 
rebuild  the  highways  of  the  commonwealth,  acquire  lan(l  within  tlie 
commonwealth  for  forest  purposes,  and  to  pay  existing  debts ;  and 
the  debt  so  created  shall  never  exceed  in  the  aggregate  at  any  one 
time  one  million  dollars  in  the  case  of  casual  deficiencies  of  revenue, 
01'  on^  hundred  and  fifty  million  dollars  in  the  case  of  highways,  or 
twenty-five  million  dollars  in  the  case  of  forest  lands."  That  seems 
to  conform  more  nearly  to  the  language  of  the  Constitution  and  any 
infelicities  in  style  can  easily  be  taken  care  of  at  the  proper  time. 

Mr.  FISHER.   Mr.  Chairman:  I  accept  the  suggestion. 

Mr.  McCORMICK.  Mr.  Chairman:  I  would  like  to  ask  Senator 
Fisher  if  I  understood  this  thing  correctly.  I  assume  that  this  addi- 
tional one  hundred  million  and  twenty-five  million  indebtedness  could 
not  be  created  without  submitting  it  to  the  vote  of  the  people;  no 
additional  debt  can  be  created  unless  it  is  submitted  as  we  do  under 
•  the  present  Constitution. 

Mr.  FISHER.   Yes,  sir. 

Mr.  GORDOX.  Mr.  Chairman :  That  is  not  what  the  article  says  ; 
quite  the  contrary.  Under  this  article  one  hundred  and  fifty  million 
dollars  for  roads  and  twentj'-five  million  dojlars  for  forestry  can  be 
created  without  any  vote  of  the  people. 

Mr.  FISHER.  Mr.  Chairman:  It  reads,  "That  no  such  indebted- 
ness for  highways  shall  be-  incurred  in  excess  of  one  hundred  and 
fifty  million  dollars,  or  for  forest  purposes  in  excess  of  twenty-five 
million  dollars,  and  then  only  with  the  consent  of  the  electors  of 
the  state  voting  thereon  at  a  public  election  in  the  manner  provided 
by  law." 

Mr.  GrORDOX.  Mr.  Chairman:  "That  no  indebtedness  for  high- 
ways shall  be  incurred  in  excess  of  one  hundred  and  fifty  million 
dollars,  or  for  forest  purposes  in  excess  of  twenty-five  million  dol- 
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lars."  It  so  reads.  I  submit  it  to  any  grammarian  on  the  floor  of 
the  Commission.   It  may  not  be  intended,  but  that  is  what  it  says. 

Mr.  ALTER.  Mr.  Chairman:  The  prohibition  against  debt  in  ex- 
cess of  one  hundred  and  fifty  million  dollars  and  twenty-five  million 
dollars  for  forests  is  absolute,  and  a  debt  to  that  extent  only  can  be 
created.  You  cannot  go  over  one  hundred  and  fifty  million  dollars 
at  all  and  then  only  with  the  consent  of  the  people.  In  other  words, 
you  must  keep  within  one  hundred  and  fifty  million  dollars  and 
then  only  with  the  consent — 

Mr.  McCORMICK.  You  mean  the  legislature  can  create  a  debt  of 
one  hundred  and  fifty  million  dollars  more? 

Mr.  ALTER.  No. 

Mr.  GORDON.  Mr.  Chairman:  The  gentleman  from  Allegheny  is 
wrong.  Or  let  me  ask  him  to  read  it  over  again.  "Pi'ovided,  however, 
that  no  such  indebtedness  for  highwaj^s  shall  be  incurred  in  excess  of 
one  hundred  and  fifty  million  dollars,  or  for  forest  purposes  in  excess 
of  twenty-five  million  dollars,  and  then  only  with  the  consent  of  the 
electors  of  the  state  voting  thereon  at  a  public  election  in  the  manner 
provided  by  law.''  I  say  that  that  only  I'equires  the  vote  of  the  people 
if  the  debt  is  increased  above  one  hundred  and  fifty  million  dollars 
or  above  twenty-five  million  dollars. 

Mr.  ALTER.  Mr.  Chairman:  I  am  still  compelled  to  agree  with 
the  gentleman  from  Indiana. 

Mr.  GORDON.   Mr.  Chairman :  It  ought  to  be  indubitable. 

Mr.  FISHER.  Mr.  Chairman:  I  think  if  we  follow  the  language  in 
the  original  provision  or  section  as  suggested  by  Mr.  Pepper  we  can 
eliminate  any  misunderstanding  as  to  the  meaning  of  it. 

Mr.  PEPPER.  Mr.  Chairman:  But  my  suggestion  failed  to  take 
adequately  into  account  this  limitation  that  the  vote  in  each  case 
must  be  a  vote  by  two-thirds  of  the  members  elected  to  each  House. 
I  think  my  suggestion  ought  to  be  modified  so  a-'i  to  include  that 
provision.  It  is  strange,  Mr.  Chairman,  that  our  minds  should  dif- 
fer so  in  regard  to  the  meaning  of  this  proviso;  but  T  cannot  see 
it  otherwise  than  as  Judge  Gordon  sees  it.  Is  it  not  true,  sir,  that 
even  if,  as  Mr.  Alter  has  pointed  out,  there  is  an  absolute  limitation 
upon  the  amount  that  is  to  be  permitted  to  be  borrowed  for  these 
two  purposes,  at  any  rate,  there  is  the  supertluous  provision  as  to 
liow  you  should  make  au  impossible  increase?  The  language  is, 
"provided,  however,  that  no  such  indebtedness  for  highways  shall 
be  incurred  in  excess  of  one  hundred  and  fifty  million  dollars,  or  for 
forest  purposes  in  excess  of  twenty-five  million  dollars,  and  then  only 
with  the  consent  of  the  electors  of  the  state  voting  thereon  at  a 
public  election  in  the  manner  provided  by  law."  Noav,  if  it  is  true 
that  you  cannot  inci'ease  beyond  one  hundred  and  fifty  million  dol- 
lars, why  put  in  the  safeguard  that  the  impossible  increase  shall  only 
be  by  referendum? 

Mr.  GORDON.   Mr.  Chairman :  That  is  a  perfect  solution. 

Mr.  PEPPER.   I  should  think  so. 

Mr.  FOX.  As  I  understood  your  suggestion,  Mr.  Pepper,  a  few 
moments  ago  as  to  the  substituted  clause  offered  by  Senator  Fisher, 
it  was  that  he  did  not  include  the  provision  that  we  are  now  dis- 
cussing, then  only  with  the  consent  of  the  state  voting  through  an 
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election  in  ike  manner  provided  by  law,  and  I  suppose  that  was 
merely  an  inadvertance.  It  seems  to  me  that  that  should  go  in  in 
some  form,  and  1  suggest  the  difficulty  we  have  in  hand  is  as  to  gram- 
mar and  that  could  easily  be  changed  by  this  language;  "and  such 
indebtedness  shall  only  be  created  with  the  consent  of  the  electors 
of  the  state  voting  thereon  at  a  public  election  in  the  manner 
provided  by  law." 

The  CHAIEMAN.  Is  the  suggestion  of  Judge  Fox  accepted  by 
Senator  Fisher? 

Mr.  FISHER.   Mr.  Chairman:  Yes,  sir. 

The  CHAIRMAN.  Then  the  grammatical  difficulty  is  out  of  the 
weather. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  substitute  as  amended? 
It  was  adopted. 

ARTICLE  XVII,  SECTION  4. 

The  CHAIRMAN.  The  next  section  in  order  is  resuming  the 
consideration  of  section  4  of  article  XVII  of  the  Constitution,  the 
report  of  Committee  No.  4  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows : 

Section  4.  Subject  to  sucli  regulations  as  shall  be  prescribed  by  general  law 
or  by  such  agency  as  may  be  constituted  from  time  to  time  by  the  general  assembly, 
corporations  for  public  service  may  consolidate  with,  or  purchase  the  property  of,  or 
may  through  stock  ownership  or  otherwise  acquire  and  exercise  the  control  of,  other 
corporations  formed  for  the  same  or  a  kindred  purpose. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report? 

•    CONSOLIDATION  OF  CORPORATIONS. 

Mr.  PEPPER.  Mr.  Chairman:  It  is  suggested  from  the  floor  that 
as  chairman  of  the  committee  I  ought  perhaps  to  repeat  the  state- 
ment that  was  made  when  the  question  came  originally  before  the 
Commission  in  the  Committee  of  tlie  Whole.  The  reason  that 
prompted  the  committee  to  make  this  proposal  is  that,  in  the  judgment 
of  the  committee,  the  safeguard  that  should  surround  the  public  in- 
terest in  these  matters  of  inter-corporate  consolidation  can  be  pro- 
vided for  much  more  etfectually  by  removing  the  prohibition  on  con- 
solidation and  definitely  suggesting  it  to  the  jurisdiction  of  the  Public 
Service  Commission  or  such  other  agency  as  may  from  time  to  time 
exist  for  the  purpose  of  formulatii  g  these  conditions  under  which  con- 
solidation may  take  place.  In  the  debate  which  took  place  last  week 
it  was  suggested  or  intimated  that  the  proposal  of  the  committee  was 
unsafe  from  the  point  of  view  of  the  public  interest,  for  the  reason 
that  the  consolidation,  if  permitted  upon  specific  terms,  might  there- 
after be  found  to  have  been  permitted  on  terras  too  favorable  to  the 
consolidating  companies  and  not  favorable  enough  to  the  interests 
of  the  public.  But  the  committee  has  been  of  the  opinion,  sir,  that 
all  those  provisions  which  are  by  the  Public  Service  Commission 
made  the  couditions  of  consolidation  are  necessarily  fluid  and  subject 
to  revision,  that  there  can  be  no  such  thing  as  a  contractual  relation- 
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ship  between  the  state  and  the  consolidating  companies  which  will 
exempt  the  consolidated  concern  from  a  modification  thereafter  in 
the  public  interest  of  the  terms  upon  which  consolidation  was  ef- 
fected.   In  other  words,  that  if  the  provision  is  adopted  as  recom- 
mended by  the  committee,  it  Avill  become  possible  for  consolidations 
to  take  place  only  when  a  certificate  of  public  convenience  is  obtain- 
able, and  then  only  ux)on  such  terms  as  the  Public  Service  Commis- 
sion may  prescribe,  and  that  those  terms  when  made  are  subsequently 
necessarily  subject  to  revision  in  the  interest  of  the  public,  and  in  no 
sense  protect  the  consolidating  concerns  from  the  future  exercise 
of  the  state  suj)ervisory  power.   We  have  considered  that  very  care- 
fully and  have  come  to  the  conclusion  that  nothing  now  proposed 
is  inimical  to  the  public  interest.    On  the  other  hand,  we  have  been 
impressed  with  the  importance  of  emphasizing  the  unwisdom  of  in- 
sisting upon  corporate  competition  in  all  cases  where  the  situation 
may  be  such  that  the  public  is  obviously  better  served  by  combina- 
tion or  consolidation.    There  is  one  doubt  that  has  been  raised  in 
my  mind  since  the  report  was  formulated.    I  have  not  been  able  to 
consult  the  other  members  of  the  committee,  but  it  is  with  respect 
to  the  limitations  contained  in  the  clause  "for  the  same  or  a  kindred 
purpose."   There  are  a  good  many  cases  in  which  consolidation  might 
be  proper  between  corporations  falling  outside  the  limit  of  that  de- 
scription.   There  might  be  cases,  for  example,  in  which  an  electric 
street  railway  company  could  with  advantage  consolidate  with  an 
electric  light,  heat  and  power  concern  with  a  view  of  acquiring  a 
plant  for  the  furnishing  of  its  own  electricity.    If  the  public  was 
adequately  protected  by  suitable  safeguards  that  consolidation  might 
be  a  perfectly  proper  thing,  and  the  question  would  arise  as  to 
whether  those  two  concerns  come  within  the  term  "kindred  purpose." 
I  'think  possibly  it  would  be  consistent  with  the  general  theory  of  tlie 
proposal  if  we  should  omit  any  limitation  upon  the  character  of  the 
corporations  that  might  thus  combine,  and  leave  that  td  be  deter- 
mined by  the  public  welfare  as  respects  the  particular  proposal  that 
was  placed  before  the  Public  Service  Commission.    I  have  no  author- 
ity to  speak  for  the  committee  on  that  point,  and  merely  throw  it 
out  as  a  suggestion.    If  it  should  appeal  to  the  Commission  as  an 
advisable  change  it  would  be  easy  enough  to  have  somebody  suggest  it 
by  way  of  an  amendment. 
'  Mr.  GORDON.   Mr.  Chairman:  That  we  have  departed  from  public 
policy  may  be  apparent  to  the  committee,  I  would  like  to  read  the 
section  wliich  it  substitutes,  section  4. 

"No  railroad,  canal  or  other  corporation,  or  the  lessees,  purchasers 
or  managers  of  any  railroad  or  canal  corporation,  shall  consolidate 
the  stock,  propertv  or  franchises  of  such  corporation  with,  or  lease, 
or  purchase  the  works  or  franchises  of,  or  in  any  way  control  any 
other  railroad  or  canal  corporation  owning  or  having  under  its  con- 
trol a  parallel  or  competing  line ;  nor  shall  any  officer  of  such  railroad 
or  canal  corporation  act  as  an  officer  of  any  other  railroad  or  canal 
corporation  owning  or  having  the  control  of  a  parallel  competing  line  ; 
and  the  question  whether  railroads  or  canals  are  parallel  or  compet- 
ing lines  shall,  when  demanded  by  the  party  complaintant,  be  decided 
by  a  jury  as  in  other  civil  issues." 
■  I  say  this  is  a  complete  reversal  of  that  policy,  and  I  have  been 
converted  by  the  persuasive  chairman  of  the  committee  reporting  it, 
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SO  that  1  iiitcud  to  support  it;  and  yet  I  feel  after  I  have  been  sub- 
jected to  his  arguments  a  persuasion  that  I  should  read  again  the 
subject-matter  to  which  I  have  given  assent. 

"Section  4.  Subject  to  such  regulations  as  shall  be  prescribed  by 
general  law  or  hj  such  agency  as  may  be  constituted  from  time  to 
time  by  the  general  assembly,  corporations  for  public  service  may 
consolidate  with  or  purchase  the  property  of  or  may  through  stock 
ownership  or  otherwise  acquire  and  exercise  the  control  of  other  cor- 
porations formed  for  the  same  or  a  kindred  purpose." 

There  is  nothing  more  in  that  provision  than  that  you  simply  repeal 
the  existing  provision  of  the  Constitution.  By  that  1  mean  to  say  that 
the  only  prohibition  against  the  coalition  of  competing  lines  is  the 
Constitution,  and  if  you  repeal  the  existing  provision,  the  right  to 
have  competing  corporations  coalesce  and  act  as  one  corporation 
would  not  be  subject  to  any  provision  of  law  that  I  know  of.  But, 
as  I  say^,  that  is  a  complete  change  of  purpose,  and  it  is  in  this  case 
inviting  such  a  thing,  and  I  believe  that  the  day  has  arrived  when 
that  may  be  done  with  safety,  and  for  this  reason. 

When  the  Constitution  as  it  is  written  now  was  adopted,  corpora- 
tions everywhere  were  practically  predatory.  By  that  I  mean,  they 
charged  all  the  tariff  they  dared  and  were  subject  to  no  regulation, 
and  competitors  when  they  became  dangerous  were  bought  out,  and 
the  last  condition  was  worse  than  the  first,  and  the  commonwealth 
would  have  to  support  the  added  burden  of  capitalization  of  the  cor- 
poration. When  the  j)resent  Constitution  was  adopted  that  was  the 
real  evil,  and  the  Constitution,  therefore,  prohibited,  in  the  language 
I  have  read,  but  prohibited  only  as  to  railroad  and  canal  corporations, 
and  curiously,  gave  only  to  the  complainant  the  right  of  trial  by  jurj', 
and  did  not  give  to  the  corporation  the  right  to  demand  a  trial  by 
jury.  The  report  of  the  committee  permits  any  corporation  perform- 
ing a  public  service  to  unite  with  any  other  corporation  performing  a 
like  or  kindred  service  or  to  own  the  stock  of  any  corporation.  It  is 
that  last  part  of  it  that  I  cannot  see  the  significance  or  benefit  of.  I 
do  not  know  that  that  would  induce  me  to  object  to  these  provisions, 
but  I  call  it  to  the  attention  of  the  chairman  of  the  committee.  I  do 
not  know  why  stock  ownership  in  any  other  corporation  should  be  per- 
mitted, because  I  cannot  see  how  it  would  in  any  case  serve  any  public 
good.  I  mean  with  respect  to  the  service  rendered  by  the  corpora- 
tion. I  favor  this  provision  because  I  think  the  day  has  at  last 
arrived  that  the  corporations  performing  public  service  are  entirely 
under  the  control  of  the  commonwealth.  They  can  do  nothing  with 
respect  to  coalition  or  by  stock  ownership  of  other  corporations,  or 
increasing  their  stock  or  indebtedness,  can  do  nothing  without  the 
permission  of  the  Public  Service  Commission.  Also  I  am  inclined  to 
think  that  the  coalition  of  corporations,  when  done  wisely  under  the 
direction  of  a  body  having  in  mind  the  public  good,  may  result  in  bet- 
ter and  cheaper  service  by  diminishing  the  cost  of  dual  plants  and  the 
maintenance  of  dual  corporations,  and  for  other  various  and  obvious 
reasons  also.  I  am  inclined  to  believe  that  when  corporations  are 
thus  coalesced  into  a  smaller  number  they  are  more  easily  governed 
by  the  public  authorities  and  that  the  purposes  may  be  subject  to 
public  regulation  and  control  better  when  under  one  management, 
financial  and  corporate,  than  under  many  looking  to  the  same  end. 
I  shall  therefore  support  the  report  of  this  committee. 
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Mr.  PEPPER.  Mr.  Chairman :  I  may  say  that  the  reason  the  com- 
mittee introduced  the  provision  as  to  stock  ownership  was  because 
we  had  in  mind  the  section  in  article  XVI,  I  think  it  is  the  sixth  sec- 
tion, which  forbids  corporations  to  engage  in  any  other  business  than 
the  one  specified  in  their  charter,  and  it  occurred  to  us  that  there 
might  be  cases  in  which  a  virtual  consolidation  was  proper  but  where 
difficulty  wf)uld  arise  if  the  corporations  were  formed  for  different 
purposes,  but  within  the  limit  of  the  word  "kindred"  as  stated  in  the 
paragraph,  thus  making  impossible  a  consolidation,  but  virtually  a 
consolidation  might  be  effected  through  stock  ownership.  It  was  in 
order  to  give  elasticity  to  the  doctrine  that  every  corporation  should 
be  formed  for  but  one  purpose. 

The  CHAIRMAiS^.  When  you  come  to  consolidating  corporations 
that  have  outstanding  long-term  mortgages,  there  are  conditions 
arising  sometimes  in  which  it  is  most  essential  that  you  shoiald  keep 
alive  the  corporate  entity  of  the  mortgagor  controlled  through  a  stock 
ownership  hy  the  larger  corporation  in  which  it  is  to  be  merged. 

Mr.  FOX.  Mr.  Chairman:  May  1  inipiire  of  the  distinguished 
chairman  of  the  committee  wliether  there  would  be  any  objection  to 
changing  the  language  in  this  way:  "corporations  for  jiublic  service 
may  consolidate  Avith  or  purchase  or  lease  the  i)roperty,"  and  so  on? 

Mr.  PEPPER.  Mr.  Chairman:  I  think  not.  sir.  The  thought  of 
the  committee  was  that  the  case  of  leasing  was  sufficiently  covered 
by  the  language  "or  may  through  stock  ownership  or  otherwise  ac- 
quire and  exercise  control  of  other  corporations  formed  for  the  same 
or  a  kindred  purpose,"  because  it  was  in  our  mind  that  in  some  in- 
stances the  form  of  control  would  be  through  an  operating  contract 
and  not  a  lease  or  any  other  specific  form  of  relationship,  and  if 
we  mention  the  lease  specifically,  it  might  be  thought  to  exclude  con- 
tracts. I  should  like  to  defer,  Mr.  Chairman,  to  Judge  Fox's  view 
upon  the  sufficiency  of  the  language,  as  it  stands.  After  speaking  of 
the  purchase  of  property  "or  may  through  stock  ownership  or  other- 
wise acquire  and  exercise  the  control  of  other  corporations  formed 
for  the  same  or  a  kindred  purjiose,"  iny  thought  is  that  covers,  inter 
alia,  the  case  of  a  lease.  If  it  does  not,  I  quite  agree  that  the  section 
ought  to  be  amended  as  Judge  Fox  proposes. 

Mr.  FOX.  Mr.  Chairman:  I  think  it  would  be  wise  to  insert  the 
word  "lease." 

Mr.  PEPPER.    Mr.  Chairman:  I  accept  the  amendment. 
On  the  question. 

Will  the  Committee  adopt  the  report  as  amended? 

Mr.  THORPE.  Mr.  Chairman:  May  I  ask  the  chairman  of  the 
committee  a  question?  Of  course,  there  is  a  reason  for  everything, 
and  our  constitutions  are  running  into  such  extraordinary  lengths 
all  over  the  Union.  Is  there  not  tautology  in  the  first  four  lines, 
"Subject  to  such  regulation  as  shall  be  prescribed  by  general  law 
or  by  such  agency  as  may  be  constituted  from  time  to  time?"  I  rise 
simply  to  inquire  whether  one  statement  or  the  other  might  not  suf- 
fice for  both. 

Mr.  PEPPER.  Mr.  Chairman:  I  am  not  sure  I  can  give  a  satis- 
factory answer.  The  thought  suggested  by  Judge  Gordon,  that  the 
section  added  nothing  to  the  law  as  it  stands  if  we  simply  repeal 
the  prohibition  on  consolidation,  is  perhaps  answered  by  pointing  out 
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that  if  we  merely  repeal  the  prohibition  on  consolidation,  then  the 
consolidated  company  wonld  indeed  be  snbject  to  regulation  by  the 
Public  Service  Commission ;  we  should  not  have  the  jurisdiction  so 
carefully  defined  as  a  jurisdiction  to  prescribe  the  terms  upon  which 
the  original  consolidation  might  take  place,  if  at  all. 
Mr.  GORDON.   Mr.  Chairman:  That  is  correct. 

Mr.  PEPPER.  Mr.  Chairman:  Now,  with  regard  to  the  other 
point,  we  have  been  so  far  pursuing  the  policy  of  avoiding  the  giving 
of  a  constitutional  status  to  the  Public  Service  Commission,  on  the 
theory  that  we  may  not  have  reached  the  high-water  mark  of  what  is 
possible  in  the  way  of  wise  regulation  of  public  service  companies. 
It  had  occurred  to  us,  therefore,  that  if  we  limited  our  statement 
of  supervisory  powers  to  such  agencies  as  may  be  constituted  from 
time  to  time  by  the  general  assembly',  we  might  be  forcing  the  general 
assembly  into  creating  such  an  agency,  whereas  the  purpose  is  to 
leave  the  general  assembly  free  to  prescribe  the  standards  or  condi- 
tions of  consolidation  without  reference  to  any  such  agency.  It  was 
to  provide  for  the  double  contingency  that  we  put  that  language  in, 
and  I  tliink  Dr.  Thorpe  will  submit  to  the  thought  of  the  committee 
that  it  is  better  to  leave  it  in  that  way,  unless  we  are  prepared  to 
accord  a  constitutional  status  to  the  Public  Service  Commission  at 
once,  in  which  case  I  quite  agree  that  reference  to  the  general  law 
might  be  omitted. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report  as  amended? 
It  \t°as  adopted. 

ARTICLE  XVII,  SECTION  6. 

The  CHAIRMAN,  The  next  section  in  order  for  consideration  is 
section  6  of  article  XVII  of  the  Constitiition,  the  report  of  Com- 
mittee No.  i  being  that  this  section  shall  be  stricken  out,  and  the  sub- 
sequent sections  renumbered  accordingly. 

The  Secretary  read  the  section  as  follows: 

Section  6.  No  president,  director,  officer,  agent  or  employe  of  any  railroad  or 
canal  company  shall  be  interested,  directly  or  indirectly,  in  the  furnishing  of  ma- 
terial or  supplies  to  such  company,  or  in  the  business  of  transportation  as  a  com- 
mon carrier  of  freight  or  passengers  over  the  works  owned,  leased,  controlled  or 
worked  by  such  company. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

CORPORATION  OFFICERS. 

Mr.  PEPPER.  Mr.  Chairman:  May  I  remind  the  Committee  that 
the  question  was  this?  The  title  of  article  XVII  having  been  changed 
from  "Railroads  and  Canals"  to  "Corporations  for  Public  Service," 
it  becomes  necessary  to  take  account  of  the  fact  that  in  section  6  the 
persons  specified  are  the  officers  of  railroad  and  canal  companies 
only,  and  it  seemed  to  the  committee  that  if  the  section  was  to  re- 
main at  all,  it  ought  to  be  amended  in  such  a  way  as  to  include  cor- 
porations other  than  railroads  and  canals,  and  when  we  came  to  at- 
tempt an  amendment  by  enlarging  its  operation,  we  hesitated  to  stop 
with  a  declaration  that  was  limited  to  corporations  formed  for  the 
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public  service,  because  it  seemed  to  us  that  the  principle  here 
enunciated,  the  principle  of  general  law,  ought  to  be  applicable  to 
officers  of  private  corporations.  Then  it  occurred  to  us,  since  it  was 
so  clearly  a  question  of  general  corporation  law,  a  matter  suitable 
for  the  attention  of  the  legislature,  that  there  is  no  real  occasion  for 
constitutional  declaration  on  the  subject  at  all.  That  has  led  us  to 
recommend  that  the  section  be  omitted. 

Mr.  GOKDON.  Mr.  Chairman:  I  would  like  to  ask  the  chairman 
of  the  committee  if  this  clause  should  be  stricken  out  whether  there 
would  be  anything  in  the  law  of  the  state  of  Pennsylvania  that  would 
prohibit  a  railroad  from  holding  stock  in  a  mining  company? 

Mr.  PEPPER.  Mr.  Chairman:  1  answer  the  question  by  saying 
that  this  section,  as  I  read  it,  has  nothing  to  do  with  the  exercise  of 
corporate  power  by  corporations,  but  has  to  do  only  Avith  the  inter- 
est of  officers  of  corporations  in  the  business  in  which  their  corpora- 
tions are  engaged,  or  the  interest  of  officials  in  contracts  with  other 
corporations.  The  language  is:  "No  president,  director,  officer, 
agent  or  employe  of  any  railroad  or  canal  company  shall  be  inter- 
ested, directly  or  indirectly,  in  the  furnishing  of  material  or  sup- 
plies to  such  company,  or  in  the  business  of  transportation  as  a  com- 
mon carrier  of  freight  or  passengers  over  the  works  owned,  leased, 
controlled  or  worked  by  such  company."  As  I  interpret  the  section, 
it  has  no  relation  to  the  question  raised  by  Judge  Gordon. 

Mr.  GORDON.   Mr.  Chairman :  That  is  true." 

Mr.  PEPPER.  Mr.  Chairman:  It  has  to  do  Avith  the  right  of  one 
corporation  to  be  interested  in  the  commodities  which  it  carries  or 
otherwise  handles.  That  question,  so  far  as  the  Interstate  Commerce 
Commission  is  concerned,  is  covered  adequately  by  the  commodities 
clause. 

Mr.  GORDON.    Mr.  Chairman:  I  confine  myself  to  the  question 
of  the  state,  but  even  as  to  that  your  answer  satisfies  me. 
On  the  question  recurring. 
Will  the  Committee  adopt  the  report. 
It  was  adopted.  . 

NEW  ARTICLE,  SECTION  1. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  1  of  the  proposed  new  article  of  the  Constitution,  the  report 
of  the  special  committee  on  local  government  being  that  this  section 
shall  read  as  follows. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  1.  The  municipalities  of  this  commonwealth  are  counties,  townships, 
cities,  boroughs,  school  districts  and  such  other  incorporated  districts  as  the  gen- 
eral assembly  shall  by  law  create. 

On  the  question, 

Will  the  Committee  adopt  the  report? 
It  was  adopted. 

NEW  ARTICLE,  SECTION  2. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  2  of  the  proposed  new  article  of  the  Constitution,  the  report 
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of  the  special  committee  on  local  government  being  that  this  section 
shall  read  as  follows. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  2.  The  general  assembly  may  provide  for  the  creation,  division  and 
change  of  boundaries  of  any  class  of  municipalities. 

On  the  question, 

Will  the  Committee  adopt  the  report  ? 

MUNICIPAL  BOUNDARIES. 

Mr.  CARSON.  Mr.  Chairman:  May  I  ask  the  chairman  of  the 
committee  exactly  what  the  scope  is  of  these  words?  Does  that  create 
a  power  so  as  to  extend  the  bounds  of  the  city  of  Philadelphia  into 
Delaware  county  and  annex  Chester,  to  Bucks  by  taking  Bristol,  and 
to  Chester  by  taking  Downingtown? 

Mr.  PEPPER.  Mr.  Chairman :  In;  the  absence  of  the  chairman  of 
the  committee,  Mr.  English,  who  is  si^ecially  qualified  to  answer  ques- 
tions, I  may  find  myself  at  a  little  disadvantage  as  we  proceed;  but 
if  the  gentleman  will  look  at  the  sections  immediately  following  this 
one ;  namely,  section  3  and  section  4,  he  will  perceive  that  while  the 
section  now  under  discussion  does  confer  upon  the  legislature  the 
power  to  change  boundaries  of  various  kinds  of  municipalities,  and 
might  exercise  that  power  in  the  way  that  he  has  ju.st  indicated,  the 
limitations  upon  the  exercise  of  the  power  are  those  limitations  which 
come  from  the  popular  consent  of  the  persons  affected,  at  elections 
held  for  the  purpose.  The  section  under  consideration,  as  it  will 
appear,  is  the  second.  "The  general  assembly  may  provide  for  the 
creation,  division  and  change  of  boundaries  of  any  class  of  munici- 
palities." 

Mr.  CARSON.  Mr.  Chairman:  That,  of  course,  would  include 
cities  of  the  first  class? 

Mr.  PEPPER.  Mr.  Chairman :  Yes,  sir.  It  is  provided  in  section 
3:  "No  new  counties  shall  be  established  which  shall  reduce  any 
county  to  less  than  four  hundred  square  miles  or  to  less  than  twenty 
thousand  inhabitants,  nor  sliall  any  county  be  formed  of  less  area 
or  containing  a  less  population^  nor  shall  any  line  thereof  pass  within 
ten  miles  of  the  county  seat  of  any  county  proposed  to  be  divided.'' 
Section  4  deals  with  the  case  of  cities  and  boroughs. 

Mr.  CARSON.  Mr.  Chairman:  Then  section  4  is  section  3  of  the 
existing  article? 

Mr.  PEPPER.  Mr.  Chairman:  Section  3  is  intended  to  be  a  re- 
enactment  of  section  1  of  article  XIII  as  it  stands  at  present.  Sec- 
tion 4  is  a  new  section,  Mr.  Chairman.  I  am  reading  these  later  sec- 
tions merely  because  they  throw  light  upon  the  section  immediately 
under  discussion.  Section  4  reads  thtis:  "No  city  or  borough  shall 
be  created,  nor  shall  the  boundaries  thereof  be  changed,  except  by  the 
consent  of  at  least  a  majority  of  such  electors  resident  within  the 
proposed  boundaries  as  shall  vote  on  the  proposed  change  at  an 
election  which  shall  be  held  as  may  be  provided  by  law ;  nor  shall  any 
change  in  boundary  be  made  which  shall  place  outside  the  existing 
limits  of  a  city  or  borough  any  part  thereof  without  the  consent  of  at 
least  a  majority  of  such  electors  resident  within  the  proposed  excluded 
area  as  shall  vote."  The  distinction  made  with  respect  to  the  popular 
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assieut  is  between  scattered  populations  outside  the  limits  of  cities 
and  boroughs  and  within  the  limits  of  counties  and  townships  whose 
consent  is  not  asked  to  a  proposal  to  divide  the  county  and  those  more 
compact  communities  in  which  the  popular  consent  before  the  limit 
of  the  community  can  be  changed,  in  the  case  of  the  political  subdi- 
vision, where  consent  is  not  asked,  the  limitations  are  those  which 
are  expressed  in  section  3 ;  namely,  that  the  area  in  the  county  shall 
not  be  reduced  below  a  specified  limit,  and  the  number  of  inhabitauTs 
shall  not  be  reduced  below  a  certain  limit  and  lines  shall  not  be 
drawn  within  a  certain  number  of  miles  of  the  existing  county  seat. 

Mr.  CARSON.  Mr.  Chairman:  1  might  say,  though  1  do  not  have 
the  letter  here,  that  Mr.  Alba  Johnson,  who  is  a  citizen  of  much 
public  spirit  and  great  public  experience,  while  he  was  president 
of  the  Baldwin  Locomotive  Works  became  much  interested  in  the 
growth  of  those  new  works,  which  were  established  either  within 
or  close  to  the  present  city  of  Chester.  The  improvements  that  were 
undertaken  and  the  rapidity  with  which  the  population  increased 
suggested  to  him  that  there  ought  to  be  power  given  so  that  ex- 
pansion of  a  zone  could  be  not  impeded  and  that  if  a  great  force 
was  transmitted  to  a  given  community  and  it  found  itself  growing 
in  the  direction  of  municipal  improvements,  such  as  streets,  better 
paved  and  better  lighted  streets,  or  better  parks  and  lighting  facili- 
ties, and  so  on,  it  ought  not  to  be  checked  rudely  by  suddenly  finding 
a  lack  of  power  to  expand  by  some  narrow  objection  entrenched 
behind  a  habit  or  possibly  an  unenlightened  view  of  public  interest. 
Now,  the  subject  is  entirely  new  to  me,  but  Mr.  Johnson  did  express 
the  hope  that  this  Commission  would  so  far  confer  on  cities — he  was 
not  tliinking  alone  of  cities  of  the  first  class — I  do  not  know,  is 
Chester  reckoned  a  city? 

The  CHAlKxMAN.  it  is  a  third  class  city,  but  it  is  intended  to 
incorporate  I'hiladelphia  within  its  limits. 

Mr.  CARSON.  Mr.  Chairman:  Very  good,  sir;  but  if  you  wish  to 
take  it  the  other  way,  the  invitation  is  out.  However,  if  you  want 
to  play  the  liost,  you  will  pay  tlie  l)ill  as  ]iosts  generally  do. 

On  the  question  recurring. 

Will  the  Committee  adopt  the  report?  • 
It  was  adopted.  -  ^  i 

NEW  ARTICLE,  SECTION  3. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  3  of  the  proposed  new  article  of  the  Constitution,  the  report 
of  the  special  committee  on  local  governuient  being  that  this  section 
shall  read  as  follows. 

The  Secretary  read  tlie  proposed  section  as  follows: 

Section  3.  No  new  county  shall  be  established  wliich  shall  rednce  any  county 
to  les.s  than  four  hundred  square  miles,  or  to  less  than  twenty  thousand  inhabi- 
tants, nor  sliall  any  county  be  formed  of  less  area  or  containing  a  less  population, 
nor  shall  any  line  thereof  pass  within  ten  miles  of  the  county  seat  of  any  county 
prfiposed  to  be  divided. 

On  the  question,  ; 
Will  the  Committee  adopt  the  report? 
It  was  adopted. 
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NEW  ARTICLE,  SECTION  4. 

The  CHAIRMAN.    The  next  section  in  order  for  consideration  is 
section  4  of  the  proposed  new  article  of  the  Constitution,  the  report 
of  the  special  committee  on  local  government  being  that  this  section  • 
shall  read  as  follows. 

.  The  Secretary  read  the  proposed  section  as  follows: 

Section  4.  No  city  or  borough  shall  be  ci-eated,  nor  shall  the  boundaries  thereof 
be  changed  except  by  the  consent  of  at  least  a  majority  of  such  electors  resident 
within  the  proposed  boundaries  as  shall  vote  on  the  proposed  change  at  an  elec- 
tion which  shall  be  held  as  may  be  provided  by  law;  nor  shall  any  change  in  boun- 
daries be  made  which  shall  place  outside  the  existing  limits  of  a  city  or  borough 
any  part  thereof  without  the  consent  of.  at  least  a  majority  of  such  electors  resident 
within  the  proposed  excluded  area  as  shall  vote. 

On  the  question. 

Will  the  Committee  adopt  the  report  ? 

CITIES  AND  BOROUGHS. 

Mr.  FISHER.  Mr.  Chairman:  May  I  ask  a  question?  This  sec- 
tion provides:  "No  city  or  borough  shall  be  created,  nor  shall  the 
boundai'ies  thereof  be  changed  except  by  the  consent  of  at  least  a 
majority  of  such  electors  resident  within  the  proposed  boundaries." 
But  I  would  like  to  know  what  is  meant  by  "proposed  boundaries." 

Mr.  CARSON.  Mr.  Chairman:  Enlarged  boundaries,  does  it  not 
mean  ? 

Mr.  PEPPER.  Mr.  Chairman:  That  was  the  thought  of  the  drafts- 
man of  the  section,  that  the  distinction  is  between  existing  bound- 
aries and  proposed  boundaries  as  they  shall  exist  if  the  proposition 
carries. 

Mr.  FISHER.  Mr.  Chairman:  If  there  is  to  be  an  addition  of 
territory  to  the  city  of  Philadelphia,  the  vote  will  be  taken  in  both 
municipalities  and  the  majority  of  both  will  prevail. 

Mr.  PEPPER.  Mr.  Chairman:  That  would  be  the  consequence  of 
this  language  as  written. 

Mr.  FISHER.  Mr.  Chairman:  I  am  afraid  the  small  municipality 
would  not  have  much  of  a  show  if  that  is  the  intention  or  meaning 
of  the  provision. 

Mr.  PEPPER.  Mr.  Chairman:  I  think  that  is  true,  and  perhaps 
the  committee  was  in  fault  in  not  considering  the  possibility  that  the 
merger  might  be  objectionable  to  the  smaller  group.  We  had  in  mind 
the  thought  that  in  all  these  cases  the  merger  is  suggested  by  the 
smaller  municipality,  and  the  consent  of  the  large  municipality  is  the 
doubtful  thing,  but  if  there  is  danger  that  a  small  group  might  be 
swallowed  up  against  its  will,  I  think  the  language  ought  to  be 
changed,  provided  that  a  majority  in  each  of  the  old  political  sub- 
divisions should  decide  if  there  seemed  to  be  any  real  danger  to  the 
group. 

The  CHAIRMAN.  That  is  a  very  dangerous  proposition  in  making 
consolidations  that  sometimes  really  ought  to  be  made,  and  little 
municipalities  can  defeat  the  whole  thing. 

Mr.  PEPPER.  Mr.  Chairman:  That  was  our  thought,  sir.  that 
the  real  interest  in  the  matter  is  the  interest  of  the  population  of  the 
two  political  subdivisions  considered  as  a  whole. 

Mr.  CARSON.  Mr.  Chairman:  I  think  you  have  pointed  it  out 
very  clearly.   If  Senator  Fisher's  suggestion  should  prevail,  why,  the 
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objection  of  a  very  little  village  may  stand  in  the  way  of  a  very 
great  public  improvement;  just  that  one  negative  vote,  a  minority 
control  of  the  will  of  the  majority. 

The  CHAIRMAN.  If  we  should  ever  Avant  to  annex  Philadelphia, 
Millbourne  on  the  county  line,  with  one  hundred  and  fifty  voters,  could 
negative  the  whole  proposition. 

Mr.  CARSON.  Mr.  Chairman:  The  ambition  of  the  city  of  Chester 
to  swallow  the  city  of  Philadelphia  is  a  complete  answer  to  Senator 
Fisher.  The  ambition  of  the  smaller  has  grown  to  such  an  extent 
that  the  larger  city  goes  down,  but  we  do  not  want  any  choking  in  the 
process,  and  we  do  not  want  some  little  obstruction  in  the  gullet  to 
choke  the  borough  to  death.  1  can  well  understand  that  perhaps  the 
smaller  cities  may  object,  but  has  there  ever  been  a  period  of  time 
when  large  expanded  consolidation  was  promulgated  and  carried 
through  to  success  tliat  the  smaller  ones  did  not  object?  Was  there 
not  objection  l)y  all  the  small  states  of  the  Union  to  the  adoption  of 
the  Constitution  of  the  United  States?  Rhode  Island,  Connecticut, 
Delaware,  Maryland  and  other  smaller  states  would  have  had  at 
their  mercy  the  larger  states,  Virginia,  New  York,  Pennsylvania  and 
the  Carolinas.  When  the  consolidation  of  the  city  of  Philadelphia 
took  place  in  1851,  twenty-four  outlying  districts  were  brought  in 
under  the  general  consolidation  act;  all  tliose  districts,  Spring  Gar- 
den, Ma]iayunk,  and  others,  I  will  not  name  them  all,  resisted.  They 
would  have  been  villages  today  under  different  forms  of  self-govern- 
ment, some  enlightened  in  their  view  of  public  questions,  and  others 
exceedingly  narrow,  but  all  shivering  under  the  dread  of  some  super- 
ior power  which  history  has  shown  has  been  exerted  for  the  general 
good,  and  not  for  the  oppression  of  the  particular  objector.  I  think 
it  better  to  let  it  remain  as  it  is  and  not  to  put  it  into  the  power  of 
the  little  community  to  interrupt  great  public  improvement. 

Mr.  FISHER.  Mr.  Chairman:  I  presume  that  this  ought  not  to 
be  raised  by  someone  from  the  country. 

Mr.  CARSON.    You  observe  that  Chester  does  not  object  at  all. 

Mr.  FISHER.  Mr.  Chairman:  I  know  our  neighbors  in  Allegheny 
county  have  had  this  question  up  before  them  many  times.  The 
larger  municipalities  naturally  want  to  annex  the  smaller  municipali- 
ties. If  this  provision  prevails  you  may  as  well  exclude  the  smaller 
municipalities  from  any  voice  whatever  in  the  proceedings,  because 
the  larger  municipality  wil]  always  outvote  tlie  smaller  one. 

Mr.  CARSON.    Is  iiot  that  natural? 

Mr.  FISHER.  Mr.  Chairman:  It  is  natural.  But  suppose  the 
smaller  municipality  does  not  want  to  be  annexed  and  there  are 
good  reasons  for  it.  It  takes  away  the  freedom  and  robs  the  smaller 
municipality  of  any  voice  whatever  in  the  proceeding.  I  merely  want 
to  call  attention  to  this  matter  in  order  that  we  may  act  upon  it 
with  understanding. 

Mr.  CARSON.    It  strikes  me  as  inevitable. 

Mr.  FOX.  Mr.  Chairman:  I  feel  that  Senator  Fisher  is  quite 
right  in  making  this  suggestion.  We  have  had  practical  experience 
of  that  kind  in  our  own  city.  We  have  lying  immediately  to  the  west 
of  us  what  is  known  as  Wilson  township.  As  you  ride  out  from 
Easton  through  Wilson  township,  you  would  be  unable  to  discover 
any  difference  between  the  two  municipalities.  The  people  of  Eas- 
ton have  been  trying  for  some  years  to  persuade  the  township  of 
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Wilson  to  come  into  the  city,  but  thus  far  without  success.  They 
say  they  prefer  to  raise  their  own  taxes  and  improve  their  own  high- 
ways, and  conduct  their  government  as  it  has  been  for  many  years, 
Now,  it  seems  to  me  that  the  suggestion  which  former  Attornej^  Gen- 
eral Carson  has  made  with  reference  to  historical  precedence  is 
against  him  rather  than  for  him,  because,  while  it  is  true  that  in 
the  original  federation  of  the  Union  as  now  constituted,  some  of  the 
smaller  states  did  object,  they  did  flnally  come  m  by  their  own 
consent,  and  not  by  the  vote  of  the  larger  states.  The  analogy,  if 
followed  out  in  this  instance,  would  require  the  consent,  as  it  seems 
to  me,  of  the  smaller  municipality  before  it  could  be  swallowed  up 
by  the  larger  municipality,  and  1  think,  therefore,  we  should  pause 
and  see  if  we  could  not  wisely  change  this  section  which  has  been 
recommended  by  the  committee  so  as  to  permit  the  question  of  an- 
nexation to  be  determined  by  the  municipality  which  is  invited  to 
come  into  the  larger  municipality. 

Mr.  ALTER.  Mr.  Chairman:  So  far  as  the  annexation  of  bor- 
oughs to  second  class  cities  is  concerned,  and  that  is  the  only  part 
of  the  law  relevant  to  this  matter  that  I  am  familiar  with,  the  present 
statute  law  requires  a  separate  vote  of  the  borough  proposed  to  be 
annexed  and  the  consent  of  .  the  majority  of  the  voters  in  that  bor- 
ough. We  have  had  this  subject  before  us  a  number  of  times  in  Alle- 
gheny count}'.  I  think  I  spent  a  good  part  of  my  time  during  the  - 
session  of  1911  in  helping  to  prevent  the  passage  of  a  bill  providing  for 
what  we  call  forcible  annexation,  and  whenever  that  subject  has  been 
agitated  it  has  created  a  great  deal  of  feeling  and  intense  anxiety  upon 
the  part  of  residents  of  large  communities  near  to  the  city  of  Pitts-  ' 
burgh,  the  people  of  which  have  always  been  greatly  opposed  to  being 
forced  into  the  city.  From  time  to  time  a  borough  lias  been  annexed 
to  the  city,  but  always  with  the  consent  of  the  majority  of  the  voters 
of  the  borough.  Whenever  there  is  a  proposal  to  change  the  law  so 
as  to  permit  what  is  called  forcible  annexation,  there  has  been  great 
public  excitement.  I  would  like,  Mr.  Chairman,  to  offer  an  amend- 
ment to  this  section,  so  that  after  the  words  "proposed  boundaries'' 
in  line  live,  there  would  be  inserted  these  words:  "including  a  ma- 
jority of  such  electors  resident  within  the  proposed  added  area,"  so 
that  the  section  would  be  amended  to  require  the  consent  of  the  ma- 
jority of  the  voters  of  the  proposed  added  area  just  as  at  the  end  of 
the  section  it  requires  the  consent  of  the  majority  of  the  voters  of 
the  proposed  excluded  area  intended  to  be  included. 

Mr.  FOX.    Mr.  Chairman:  I  second  the  amendment. 

Mr.  PEPPER.    My.  Chairman:  The  committee  accepts  the  amend- 
ment. 

On  the  question,  ■      •  , 

Will  the  Committee  adopt  the  report  as  amended? 
It  was  adopted. 

NEW  ARTICLE,  SECTION  5. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  5  of  the  proposed  new  article  of  the  Constitution,  the  report 
of  the  special  committee  on  local  government  being  that  this  section 
shall  read  as  follows.  ■ 

The  Secretary  read  the  proposed  section  as  follows: 
30 
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Section  5.  The  general  assembly  may  provide  for  the  creation  of  classes  of  in- 
corporated districts  wholly  or  partly  within  the  boundaries  of  one  or  more  muni- 
cipalities and  may  vest  in  sucli  incorporated  districts  one  or  more  of  the  powers 
already  exercised  by  the  municipalities  within  their  respective  boundaries  or  addi- 
tional powers,  and  may  make  any  power  so  vested  an  exclusive  power  of  the  in- 
cori>orated  district  or  a  power  concurrent  with  the  municipalities  wholly  or  partly 
within  their  respective  boundaries;  provided,  that  no  such  incorporated  district 
shall  be  created  or  its  boundaries  extended  or  its  powers  increased  except  by  the 
consent  of  at  least  a  majority  of  such  electors  resident  within  the  proposed  boun- 
daries of  the  incorporated  district  as  shall  vote  on  the  question  at  an  election  which 
shall  be  held  as  may  be  provided  by  law. 

On  the  question,  .  , 

Will  the  Committee  adopt  the  report  ? 

INCORPORATED  DISTRICTS. 

Mr.  ALTER.  Mr.  Chairman:  May  I  ask  the  chairman  of  the  com- 
mittee whether  there  is  any  limit  to  the  number  of  classes  of  snch  in- 
corporated districts  contemplated  bv  this  section? 

Mr.  PEPPER.  Mr.  Chairman:  I  think  no  other  limit  than  that 
of  legislative  discretion.  The  committee  was  sensible  of  the  difficulty 
to  which  attention  is  called  by  the  question,  but  has  been  unable  to 
devise  a  workable  scheme  of  limitation.  The  committee  wished  to 
make  provision,  for  example,  for  the  incorporation  or  the  creation  of 
drainage  districts,  districts  for  the  reclamation  of  lands  lying  along 
a  river  and  subject  to  Hoods,  lands  lying  in  several  municipal  divisions 
ol  the  state.  The  committee  also  had  in  mind  the  importance  of  mak- 
ing provision  for  the  situation  wliicJi  often  arises  just  outside  the 
limits  of  a  great  municipality,  where,  for  instance,  the  police  jurisdic- 
tion ends  at  tlie  city  line,  and  there  is  no  co-ordination  between  the 
police  on  one  side  of  the  line  and  the  police  force  in  the  county  or 
township  next  adjacent.  Then  there  is  the  matter  of  parks,  play- 
grounds, and  other  public  places  Avhich  might  be  advantageousiy 
placed  within  the  authority  of  a  single  commission  or  body,  within 
and  without  the  limits  of  a  municipality.  AVhen  we  came  to  consider 
all  the  possible  kinds  of  unobjectionable  districts  of  this  sort  that 
miglit  be  created,  we  found  it  impossible  to  think  of  a  satisfactory 
v/ay  of  setting  any  limit,  and  decided  that  the  thing  might  safely  be 
left,  to  the  legislative  discretion.  1  sliould  be  most  happy  to  accept 
any  limitation  which  suggests  itself  to  Mr.  Alter,  if  one  can  be 
formulated. 

Mr.  ALTER.  Mr.  Chairman:  I  have  no  suggestion  to  make  as  to 
the  permissible  number  of  classes,  but  was  wondering  if  the  section 
remains  as  it  now  is,  merely  indicating  that  classes  may  be  created, 
but  containing  no  provision  as  to  the  number  of  classes,  whether  the 
supreme  court  would  not  feel  it  its  duty,  as  it  did  under  the  Consti- 
tution of  1873,  to  prescribe  how  many  classes  it  would  consider  proper, 
in  the  Constitution  of  1S73,  the  legislature  created  what  was  de- 
termined to  be  a  necessity  for  classification  as  to  cities,  but  made  no 
provision  as  to  how  many  classes  there  might  be.  Of  course,  there 
was  no  expressed  provision  that  there  might  be  classes,  but  the  su- 
preme court  held  that  there  was  an  inevitable  necessity  for  the  crea- 
tion of  classes  of  municipalities.  Then  the  supreme  court  proceeded 
10  prescribe  how  many  classes  there  might  be.  Now,  it  occurs  to  me, 
Mr.  Chairman,  that  if  by  this  section  we  create  an  express  provision 
for  classification  without  prescribing  liow  many  classes  may  be  creat- 
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eA,  the  supreme  court  might  treat  that,  and  pi^obably  would  treat  that, 
just  as  they  treated  the  inevitable  necessity  for  classification  under 
the  Constitution  of  1873,  and  consider  that  it  is  their  function  to  pre- 
scribe the  number  of  classes. 

Mr.  PEPPER.  Mr.  Chairman:  May  I  ask  the  gentleman  whether 
the  necessity  for  classification  under  the  Constitution  of  1873  did  not 
grow  out  of  the  fundamental  prohibition  upon  special  or  local  legis- 
lation? 

Mr.  ALTER.    Mr.  Chairman:    Yes,  sir. 

Mr.  PEPPER.  Mr.  Chairman:  It  seems  to  the  committee  that 
the  court  was  driven  to  the  principle  of  classification  by  the  pro- 
hibition upon  special  or  local  legislation.  This  section,  in  effect, 
permits  special  legislation  or  local  legislation  of  the  kind  here  speci- 
fied ;  namely,  it  permits  legislation  adapted  to  the  needs  of  particular 
localities,  or  to  meet  special  conditions ;  and,  therefore,  it  is  not  re- 
quired that  the  court  should  save  the  validity  of  some,  or  determine 
the  validity  of  other  legislation  on  the  question  of  classification. 
That  was  our  thought. 

Mr.  ALTER.  Mr.  Chairman :  I  see  the  matter  has  been  carefully 
considered  by  the  committee,  and  I  merely  desired  to  make  certain 
tlmt  it  had  been.    Probably  their  conclusion  is  correct. 

Mr.  PEPPER.  Mr.  Chairman:  I  should  not  like  to  sail  under 
false  colors.  I  have  neither  drawn  this  section  nor  given  it  any- 
thing like  the"  amount  of  study  which  has  been  given  to  it  by  the 
chairman,  Mr.  English,  who  is  unavoidably  absent;  but  1  think  I 
correctly  state  what  was  in  his  mind  and  the  mind  of  the  Secretary. 
These  two  gentlement  have  been  in  consultation  on  this  subject. 

Mr.  THORPE.  Mr.  Chairman:  I  would  like  to  ask  whether  there 
is  any  j)0ssibilit3'  that  a  municipal  corporation  might  be  created  with- 
in a  municipal  corporation. 

Mr.  ALTER.  Surely. 

The  CHAIRMAN.  It  does  not  seem  to  the  Chair  that  that  could 
happen. 

Mr.  PEPPER.  Mr.  Chairman:  I  think  that  if  the  people  affected 
Avere  to  so  far  forget  themselves  as  to  vote  in  favor  of  duplicating 
government  within  the  limits  of  their  municipality,  they  might  sub- 
ject themselves  to  two  governments  in  one  under  this  secion. 

The  CHAIRMAN.  The  punishment  would  seem  to  the  Chair  to 
bo  severe. 

Mr.  PEPPER.    Mr.  Chairman:    Particularly  severe  punishment. 

Mr.  FISHER.  Mr.  Chairman:  This  is  an  entirely  new  provision. 
It  does  seem  to  me  to  be  attended  with  some  difficulty.  "The  general 
assembly  may  provide  for  the  creation  of  classes  in  incorporated  dis- 
tricts wholly  or  partly  within  the  boundaries  of  one  or  more  muni- 
cipalities and  may  vest  in  such  incorporated  districts  one  or  more  of 
the  powers  already  exercised  by  the  municipalities  within  their  re- 
sjsective  boundaries  or  additional  powers,  and  may  make  any  power 
so  vested  an  exclusive  power  of  the  incorporated  district  or  a  power 
concurrent  with  the  municipalities  wholly  or  partly  within  their  re- 
spective boundaries."  Municipalities  coiild  then  create  one  corpora- 
tion within  another  corporation.  For  instance,  Philadelphia  might  be 
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flassifiecl  so  that  her  schools  could  be  separated  and  placed  under  en- 
tirely different  managements. 

Mr.  PEPPER.    Yes,  sir. 

Mr.  FISHEE.    And  also  the  police  power? 
'  Mr.  PEPPER.    Yes,  sir. 

SECTION  5  OF  NEW  ARTICLE  POSTPONED. 

Mr.  FISHER.  And  any  other  function  of  municipal  government. 
It  seems  to  be  attended  with  a  great  many  j)Ossibilities,  and  I  should 
like  to  have  the  author  present  to  exi^lain  the  proposition.  I  would, 
therefore,  move  that  further  consideration  of  this  section  be  post- 
poned until  Mr.  English  is  present. 

Mr.  ALTEIv.    Mr.  Cliairman:    I  second  the  motion. 

The  motion  was  agreed  to.  .  _ 

NEW  ARTICLE,  SECTION  6. 

The  CHAIRMAN.  The  next  sectioii  in  order  for  consideration  is 
section  6  of  the  proposed  new  article  of  the  Constitution,  the  report  of 
iJie  special  committee  on  local  government  being  that  this  section 
shall  read  as  follows. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  6.  The  general  assembly  shall  not  delegate  to  any  special  commission, 
private  corporation  or  association  any  power  to  make,  supervise  or  interfere  with 
any  municipal  improvement,  money,  property  or  effects,  whether  held  in  trust  or 
otherwise,  or  to  levy  taxes  or  perform  any  municipal  function  whatever. 

On  the  question, 

Will  the  Committee  adopt  the  report  ? 

Mr.  PEPPER.    Mr.  Chairman:    That,  sir,  is  identical  with  section 
20  of  article  III  of  the  present  Constitution. 
On  the  question  recurring. 

Will  the  Committee  adopt  the  report?  ■  > 

It  was  adopted.  - 

NEW  ARTICLE,  SECTION  7. 

The  CHAIRMAN.  The  next  sectioji  in  order  for  consideration  is 
section  7  oi'  the  proposed  new  article  of  the  Constitution,  the  report 
of  the  special  committee  on  local  government  being  that  this  sec- 
tion shall  read  as  follows. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  7.  The  officers  of  all  municipalities  shall  be  elected  at  a  municipal  elec- 
tion or  appointed  by  an  officer  or  agency  of  the  municipality  as  may  be  provided  by 
law. 

On  the  question,  .  '  . 

Will  the  Committee  adopt  the  report? 

MUNICIPAL  OFFICERS. 

Mr.  PEPPER.  Mr.  Chairman :  Before  the  question  is  put,  let  me 
call  the  attention  of  the  Commission  to  the  fact  that  this  section 
makes  two  changes  in  the  existing  law.  In  the  first  place,  it  permits 
the  legislature  to  provide  for  the  appointment  of  county  officers,  but 
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it  will  be  observed  that  tke  appointment  must  be  by  an  officer  or  agent 
of  the  municipality,  that  is,  the  Governor  cannot  exercise  the  power 
of  appointment  here  conferred.  Then  in  the  second  place,  that  the 
officers  of  all  municipalities  must  be  elected  or  appointed  locally.  I 
fancy  tliat  that  principle  is  not  to  be  questioned  in  its  application  to 
cities,  townships,  boroughs  and  couiltie:-;,  but  j)Ossibly  it  is  not  a  neces- 
sary pi'ovision  for  a  school  district,  oi'  for  one  of  these  incorporated 
districts  that  are  contemplated  by  the  section  which  has  been  laid 
aside  for  the  present.  I  think  it  migiit  possibly  be  well  that  the  of- 
ficers of  such  a  body  as  that  of  a  school  district  should  be  appointed 
by  some  other  than  a  local  agency.  The  result  that  I  am  suggesting 
would  be  obtained  if  we  amend  the  section  in  this  fashion:  "The  of- 
ficers of  all  counties,  townships,  cities  and  boroughs  shall  be  elected 
at  a  municipal  election  or  appointed  by  an  officer  or  agency  of  the 
niunicipality  as  may  be  provided  by  law."  Now,  that  would  leave  the 
legislature  to  prescribe  the  way  in  which  the  officers  should  be  ap- 
pointed or  elected  in  the  case  of  any  other  municipal  division  than 
the  four  specified  divisions.  In  order  to  bring  that  matter  squarely 
I^efore  the  Committee,  I  move  an  amendment  of  the  section  reported 
by  the  committee  in  such  fashion  that  the  same  may  read:  "The  of- 
ficers of  all  counties,  townships,  cities  and  boroughs  shall  be  elected 
at  a  municipal  election  or  appointed  by  an  officer  or  agency  of  the 
municipality  as  may  be  provided  by  law." 

Mr.  KELLY.    Mr.  Chairman:    I  second  the  amendment. 

On  the  question, 

Will  the  Committee  agree  to  the  amendment? 

The  CHAIEMAN.  The  Chair  understands  that  this  makes  it  pos- 
sible to  appoint  all  county,  city,  township,  borough  and  school  dis- 
trict officers.    Is  that  correct,  Mr.  Pepper? 

Mr.  PEPPER.  Mr.  Chairman:  Yes,  sir.  It  gives  the  legislature 
tlie  power  to  make  that  prescription,  but  in  every  instance  it  must 
be  a  local  appointment  and  not  an  appointment  by  any  officer  of  the 
state  government  or  any  municipal  officer  of  the  commonwealth  out- 
side the  place  affected. 

The  CHAIRMAN.  Sheriffs,  district  attorneys  and  county  officers 
could  be  appointed  if  the  legislature  so  provided? 

Mr.  PEPPER.    Mr.  Chainnan :    Yes,  sir. 

Mr.  FOX.  Ml'.  Chairman :  I  would  like  to  ask  Mr.  Pepper  whether 
he  has  in  mind  a  provision  relative  to  Pliiladelphia  for  the  appoint- 
ment of  the  prothonotary  by  the  court?  Is  there  anything  in  this 
section  which  would  militate  against  that? 

Mr.  PEPPER.  Mr.  Chairman:  There  is  a  subsequent  provision 
in  this  report  on  that  section,  which  I  will  read  in  answer  to  Judge 
Fox's  question.  "Section  9.  Prothonotaries,  clerks  of  the  courts,  re- 
corders of  deeds,  registers  of  wills,  county  surveyors  and  slieriffs 
shall  keep  their  offices  in  the  county  tovvn  of  the  county  in  which 
they  respectively  shall  be  officers."  I  find  that  that  is  not  the  sec- 
tion I  intended.  Thei'e  is  a  provisio]i  in  another  section,  I  think 
section  13. 

Mr.  CARSON.    It  is  section  13. 

Mr.  PEPPER.  It  is  in  section  13  of  the  report  of  this  committee, 
which  you  will  find  on  the  calendar  before  you.    In  other  Avords,  the 
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]>i  esent  status  is  continued  except  in  Xhe  case  of  the  larger  mnnici- 
[lalities. 

Mr.  CAESON.  Mr.  Chairman:  I  understand  Judge  Fox  did  not 
({uite  hear  what  was  said,  sir.  I  think  there  was  some  conflict  be- 
tween this  and  the  judiciary  article  relating  to  the  appointment  of 
prothonotaries.  ' 

Mr.  FOX.  Mr.  Chairman:  1  made  the  inquiry  as  to  whether 
there  was  any  conflict,  because  we  had  not  passed  the  section  of  the 
judiciary  article. 

Mr.  CARSON.  Mr.  Chairman:  We  want  to  guard  tlie  judiciary 
ai-ticle  against  any  invasion. 

Mr.  FISHER.  Mr.  Chairman:  Under  the  discussion  of  this  sec- 
tion, I  find  myself  again  edging  towards  democracy.  It  seems  that 
this  pi*ovides — 

Mr.  ALTER.  Mr.  Chairman:  I  hope  the  gentleman  from  Indiana 
uses  the  word  in  its  broadest  sense. 

Mr.  FISHER.  Mr.  Chairman:  It  seems  to  me  that  this  pro- 
vision for  the  appointment  of  municipal  officers  is  one  that  ought 
to  receive  very  careful  consideration  before  we  give  it  our  approval. 
1 1  opens  up  a  very  broad  field  of  legislation. 

Mr.  CARSON.  Mr.  Chairman:  Are  your  county  prothonotaries 
elected  by  popular  vote  out  in  the  state  generally? 

Mr.  FISHER.  Mr.  Chairman:  This  would  make  possible  a  policy 
of  popular  election  of  municii»al  officers  if  the  legislature  saw  fit  to 
so  legislate  and  it  was  ajiproved  by  the  Governor.  In  order  to  test  the 
sense  of  the  Commission,  I  move  to  strike  out  the  words  "or  ap- 
pointed by  an  officer  or  agency  of  the  municipality,"  striking  out 
the  appointive  power. 

Mr.  ALTER.    Mr.  Chairman:    I  second  the  amendment. 

On  the  question, 

Will  the  Committee  agree  to  the  amendment  to  the  amendment? 

Mr.  PEPPER.  Mr.  Chairman:  May  I  ask,  sir,  where  the  relation- 
ship is  between  tlie  proposal  just  made  by  Mr.  Fisher  and  the  araend- 
ii)ent  offered  Ity  me  to  substitute  for  the  word  "municipalities"  the 
words  "counties,  townships,  cities  and  boroughs?"  The  reason  that 
I  ask  this  question  is  that  I  think  Senator  Fisher's  purpose  would  be 
perfectly  subserved  if  that  amendment  wei'e  first  adopted  and  then 
this  proposal  were  made.  I  think  that  the  amendment  miglit  be 
cleared  out  of  the  way  with  advantage  either  by  being  adopted  or  re- 
jected. 

Mr.  FISHER.  Mr.  Chairman:  That  is  the  proper  procedure  and 
I  withdraw  my  amendment. 

Mr.  ALTER.  Mr.  Chairman:  I  withdraw  my  second  to  the  amend- 
ment. ■ 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  amendment? 

It  was  agreed  to. 

On  the  question. 

Will  the  Committee  adopt  the  report  as  amended? 

Mr.  FISHER.    Mr.  Chairman:    I  renew  my  motion  for  amend- 
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ment  to  strike  out  the  words  "or  appointed  by  an  officer  or  agency 
of  the  municipality  as  may  be  provided  by  law." 

Mr.  PEPPER.    Mr.  Chairman :    I  accept  the  amendment. 

On  the  question  recurring, 

Will  the  Committee  adopt  tlie  report  as  amended? 

SECTION  7  OF  NEW  ARTICLE  POSTPONED. 

Mr.  FOX.  Mr.  Chairman :  I  am  a  little  afraid  that  is  too  sweep- 
ing. I  am  not  very  familiar  with  the  municipal  branch  of  the  law, 
but  there  are  certain  officers,  as  I  recollect  it,  who  are  appointed  by 
agencies  of  the  municipality.  If  I  am  not  mistaken,  the  city  engineer, 
certainly  the  city  solicitor,  the  chief  of  police  and  other  officers  are 
appointed  by  the  commissions  or  councils  of  the  city.  If  we  cut  this 
out  entirely,  it  seems  to  me  we  would  be  placing  the  municipality  in 
am  embarrassing  position.  I  would  prefer  to  have  the  advice  of  Mr. 
English,  who  is  thoroughly  posted  on  these  questions,  and  I  move, 
therefore,  that  we  postpone  further  consideration  of  it  until  he  is 
here. 

Mr.  FISHER.    ^Ir.  Chairman:    I  second  the  motion. 
On  the  question. 

Will  the  Committee  agree  to  the  motion  ? 
It  was  agreed  to. 

NEW  ARTICLE,  SECTION  S. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  8  of  the  proposed  new  article  of  the  Constitution,  the  re- 
port of  the  special  committee  on  local  government  being  tliat  this 
section  shall  read  as  follows. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  8.  No  person  shall  be  appointed  to  any  office  within  any  county  who 
shall  not  have  been  a  citizen  and  inliabitant  therein  one  year  next  before  Ins  appoint- 
ment, if  the  county  shall  have  been  so  long  erected,  but  if  it  shall  not  have  been 
so  long  erected,  then  witliin  the  limit  of  the  county  or  counties  out  of  which  it  shall 
have  been  taken. 

On  the  question. 

Will  the  Committee  adopt  the  report  ? 

Mr.  PEPPER.    Mr.  Chairman:    This  is  identical  with  section  8 
of  article  XIV  of  the  present  Constitution. 
On  the  question  recurring, 
Will  the  Committee  adopt  the  report? 
It  was  adopted. 

NEW  ARTICLE,  SECTION  9. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  9  of  the  proposed  new  article  of  the  Constitution,  the  re- 
port of  the  special  committee  on  local  government  being  that  this 
section  shall  read  as  follows. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  9.  Prothonotaries.  clerks  of  the  courts,  recorders  of  deeds  registers  of 
wills,  county  surveyors  and  sheriffs  shall  keep  their  offices  in  the  countv  town  of  the 
county  m  which  they  respectively  shall  be  oflRcers. 
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On  the  question, 

Will  the  Committee  adopt  the  report? 
It  was  adopted. 

"NEW  ARTICLE,  SECTION  10. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  10  of  the  proposed  new  article  of  the  Constitution,  the  re- 
port of  the  special  committee  on  local  government  being  t-hat  this 
section  shall  read  as  follows. 

The  Secretary  read  the  proposed  section  as  follows : 

Section  10.  The  compensation  of  county  officers  sliaH  be  regiilated  by  law  and 
all  fees  which  county  officers  may  be  authorized  to  receive  shall  be  paid  into  the 
treasury  of  the  county  or  state  as  may  be  directed  by  law. 

All  county  officers  shall  be  paid  only  by  salary  for  sei'vices  performed  for  the 
county,  state  or  any  political  subdivision  of  either,  or  for  any  other  official  service : 
and  all  laws  providing  any  other  form  of  compensation  are  declared  to  be  repealed. 

On  the  question,  . 
Will  the  Committee  adopt  the  report? 

Mr.  CARSON.  Mr.  Chairman:  I  Avould  like  to  ask  Mr.  Pepper 
what  is  the  meaning  of  these  words  "and  all  laws  providing  any  other 
form  of  compensation  are  declared  to  be  repealed." 

Mr.  PEPPER.  The  section  which  has  just  been  read  by  the  Sec- 
retary is  identical  with  section  5  of  article  XVI  as  it  was  amended 
by  the  Commission  with  the  omission  of  the  words  you  mention. 

Mr.  CARSON.  Mr.  Chairman:  What  bearing  has  that  on  the 
question  we  had  the  other  day  with  regard  to  the  compensation  of 
registers  of  wills  in  Philadelphia  county? 

The  CHAIRMAN.  They  will  be  paid  a  salary  by  the  state  for 
services  rendered  to  the  state. 

Mr.  CARSON.  Mr.  Chairman:  It  reads,  "and  all  laws  providing 
any  other  form  of  compensation  are  declared  to  be  repealed."  I  sup- 
pose it  is  meant  to  be  an  unnecessary  expression. 

Mr.  PEPPER.    You  are  right.    We  thought  it  was. 

On  the  question  recurring. 

Will  the  Committee  adopt  the  report? 

It  was  adopted. 

NEW  ARTICLE,  SECTION  11. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  11  of  the  proposed  new  article  of  the  Constitution,  the  re- 
port of  the  special  committee  on  local  government  being  that  this 
section  shall  read  as  follows. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  11.  The  general  assembly  shall  provide  by  law  for  the  strict  account- 
ability of  all  municipal  (county,  township  and  borough)  officers,  as  well  for  the  fees 
which  may  be  collected  by  them  as  for  all  public  or  municipal  moneys  which  may 
be  paid  to  them. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  PEPPER.  Mr.  Chairman:  Let  me  say  that  this  is  identical 
with  section  6  of  article  XIV,  excepting  that  the  article  as  it  stands 
in  the  present  Constitution  limits  the  pi'inciple  of  accountability  to 
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county,  township  and  borough  offices,  and  the  amendment  proposed 
by  the  committee  includes  the  word  "municipal,"  so  as  to  make  it 
coextensive  with  all  municipal  subdivisions  of  the  commonwealth 
aud  not  conhued  within  the  limitations  specified. 

Mr.  CARSON.  Mr.  Chairman:  It  might  seem  to  some  hypercriti- 
cal person  comparing  the  language  of  the  two  sections  as  pi^oposed 
that  the  omission  of  the  words  "county,  township  and  borough  of- 
ficers" exonerates  those  officers  from  accountability.  I  mean  a  bor- 
ough might  say,  "We  are  not  a  municipality."  I  do  not  know  whether 
they  could  do  it  with  success,  but  they  might  so  argue. 

Mr.  PEPPER.  Mr.  Chairman:  Section  1  defines  what  a  muni- 
cipality is,  but  apart  from  that,  the  copy  of  the  report  of  the  com- 
mittee that  I  have  before  me  adds  the  word  "municipal."  Is  that 
correct,  Mr.  Secretary? 

The  SECRETARY.    That  is  correct. 

On  the  question  recurring. 

Will  the  Committee  adopt  the  report?  ~ 
It  was  adopted. 

NEW  ARTICLE,  SECTION  12. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  12  of  the  proposed  new  article  of  the  Constitution,  the  re- 
port of  the  special  committee  on  local  government  being  tliat  the 
proposed  section  shall  read  as  follows. 

The  Secretary  read  the  proposed  section  as  follows : 

Section  12.    Changes  in  tlie  organization  of  a  municipality  sliall  -be  made  only  by 

(a)  An  act  of  tlie  general  assembly  ratified  by  a  majority  of  the  electors  of  the 
municipality  voting  thereon  at  a  municipal  or  special  election  designated  in  the  act ; 
or 

(b)  An  ordinance  of  the  municipality  ratified  by  a  majority  of  the  electors  of 
the  municipality  voting  thereon  at  a  municipal  election  ;  or 

(c)  By  a  petition  setting  forth  the  proposed  change  signed  by  ten  per  centum 
of  the  electors  of  tlw^  municipality  presented  to  the  ordinance-making  body  of  the 
municipality  and  ratified  by  a  majority  of  the  electors  voting  thereon  at  a'  munici- 
pal election. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

ORGANIZATION  OF  MUNICIPALITIES. 

Mr.  ALTER.  Mr.  Chairman :  I  would  like  to  suggest  to  the  chair- 
man of  the  committee  that  this  provision  would  open  the  door  for 
a  wonderful  variety  of  municipal  fonns  of  government  in  this  coiu- 
monwealth.  It  strikes  my  mind  on  a  superficial  examination  tluit 
the  section  is  very  unwise. 

Mr.  PEPPER.  Mr.  Chairman :  Might  I  ask  the  gentleman  from 
Allegheny  to  develop  his  thought  a  little  for  the  information  of  the 
Committee? 

Mr.  ALTER.  Mr.  Chairman:  Well,  first,  there  cannot  be  any 
change  in  the  frame  of  government  of  a  municipality  without  its 
being  ratified  by  a  majority  of  the  electors  of  the  municipality.  In 
the  second  place,  a  municipality  may  change  its  own  frame  of  govern- 
ment without  any  authority  from  the  legislature  by  an  ordinance  of 
the  municipality  ratified  by  a  majority  of  the  electors  of  a  munici- 
pality voting  thereon  at  a  municipal  election.    In  the  third  place,  it 
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would  appear  that  any  municipality  may  change  its  frame  of  govern- 
ment by  a  new  plan  being  proposed  in  a  petition  signed  by  ten  per 
centum  of  the  electors,  and  thereupon  ratified  by  a  majority  of  the 
electors  voting  thereon  at  a  municipal  election. 

MR.  ALTER  IN  THE  CHAIR. 

Mr.  SCHAFFER.  Mr.  Chairman :  As  I  understand  the  thought 
embodied  in  this  section  it  goes  the  limit  in  so-called  home  rule. 
I  am  not  one  of  those  who  are  afraid  of  or  captivated  by  the  names 
of  things,  and  the  thing  that  appeals  to  me  is  the  thing  that  is.  Now, 
when  you  come  to  study  the  propositions  that  are  involved  in  these 
three  clauses  of  the  section,  they  mean  an  absolute  overturn  in  the 
n.'unicipal  government  of  the  state ;  they  mean  that  the  principle 
which  underlies  all  our  municipal  government  in  Pennsylvania  is  to 
be  uprooted,  because  its  fundamental  thought  is — I  do  not  care  what 
it  ma.y  be  in  otlier  states  that  have  not  our  traditions,  have  not  our 
experience,  have  not  had  our  great  development,  and  have  not  our 
extraordinary  population — that  the  municipalities  are  the  creatures 
of  the  state.  It  seems  to  me  that  all  municipal  government  in  Penn- 
sylvania ouglit  to  be  prescribed  by  the  state,  and  that  the  municipali- 
ties of  the  state  should  continue  to  be  the  creatures  of  the  state, 
and  that  they  should  continue  to  discharge  as  the  creatures  of  the 
state  their  obligations  as  municipal  divisions  of  the  .state.  Beginning 
with  tlie  simplest  form  of  government  that  we  have,  that  is  the 
township  of  the  second  class,  in  which  the  government  is  so  simple 
that  there  is  scarcely  any  government,  there  are  three  road  super- 
visors whose  principal  and  real  function  is  to  discharge  the  duties 
of  the  state,  to  keep  the  highways  in  condition  and  who  have  very 
little  authority  outside  of  that,  up  to  the  city  of  Philadelphia,  the 
city  of  the  first  class  in  the  commonwealth,  all  are  municipal  di- 
visions of  the  state  and  are  the  creatures  of  the  state  and  ought  to 
remain  as  such.  The  legislature  ought  to  prescribe  their  form  of 
government,  because  otherwise  it  seems  to  me  we  take  a  step  back- 
ward in  civilization.  This  is  the  thing  that  the  code  of  Napoleon  got 
away  from  in  France,  Avhere  in  every  municipality  there  was  a  dif- 
ferent kind  of  law,  or  a  dilferent  kind  of  government.  The  lawyers 
in  Paris  did  not  know  what  the  law  was  at  Versailles,  and  no  doubt 
that  is  probably  true  even  yet,  because  I  found  in  motoring  through 
France  that  the  regulations  from  little  municipal  divisions  to  other 
little  divisions  were  so  different  that  yon  had  to  take  them  as  they 
were  laid  down,  as  you  used  to  do  when  you  drove  through  France, 
and  you  had  to  pay  the  octroi  as  you  Avent  fi^om  municipality  to  mu- 
nicipality. They  collected  it  from  you  because  they  had  difl'erent 
laws. 

It  seems  to  me  the  thing  that  has  made  Pennsylvania  as  great  as  it 
has  become  is  that  we  move  forward  under  a  common  plan  that  has 
a  common  center,  and  that  center  is  here  in  the  state  government.  1 
mean  move  municipally,  and  everybody  feels  in  the  smallest  municipal 
division  of  the  state  that  it  is  a  part  of  the  great  whole.  I  am  ever- 
lastingly opposed  to  making  Philadelphia  still  farther  outside  of  the 
limits  of  the  state.  I  said,  somewhat  facetiously,  the  other  night  in 
a  talk  that  I  made  to  some  people  gathered  together  socially  in  Phila- 
delphia, that  we  were  spendiitg  in  Pennsylvania  one  hundred  million 
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dollars  on  the  roads  in  order  that  a  great,  a  very  great  many  of  niy 
friends  in  Philadelphia  might  know  that  the  state  of  Pennsylvania 
was  west  of  Overbrook.  It  is  only  as  we  are  going  to  keep  up  the 
relation  of  each  part  of  the  state  to  all  other  parts  of  the  state,  and 
the  relationship  is  closer  in  Pennsylvania  than  any  other  state  that 
I  have  any  knowledge  of,  that  we  are  going  to  move  forward  har- 
moniously and  as  a  unified  whole.  The  tie  that  binds  Pittsburgh 
out  in  the  west  and  Philadelphia  together  is  the  policy  of  the  com- 
monwealth which  makes  the  municipalities  creatures  of  the  state ; 
they  may  have  and  doubtless  do  have  some  difficulties  and  do  work 
out  some  solutions  that  are  tndug  at  times,  but  the  difference  in 
contrast  between  that  and  the  form  of  government  which  would 
make  Pittsburgh  have  an  utterly  and  entirely  different  form  of  gov- 
ernment from  anything  else  in  tlie  state,  run,  if  you  please,  by  a  single 
man,  called  a  city  manager,  is  inconceivable.  If  they  were  to  adopt 
siich  a  j)lan  in  Pittsburgh  or  Philadelphia,  to  have  such  a  form  of  gov- 
ernment that  my  friend  Judge  Kelly  in  Scranton  felt  as  alien  in  as  if 
he  went  to  Berlin,  or  if  all  of  the  small  municipalities  shouhl  have 
these  differing  and  divergent  forms  of  government  that  grow  out  of 
possibly  a  misunderstanding  of  what  they  mean,  but  which  would 
Jiave  their  sources  in  propaganda  in  different  communities,  pro- 
paganda that  was  not  based  upon  experience,  and  was  not  based  upon 
tvied-out  experiments,  the  very  fabric  which  holds  our  municipalities 
together,  which  gives  them  a  common  interest,  and  which  keeps  their 
faces  continually  turned  toward  Harrisburg,  the  seat  of  the  state 
government,  would  be  rent  asunder. 

Now,  let  us  stop  and  read  these  propositions,  because  they  are 
startlingly  made.  I  do  not  want  to  live  in  a  community  in  which 
whimsically  every  other  year,  if  you  please,  by  massed  thought  that 
is  propagandized  for,  there  can  be  a  change  in  government ;  and  yet 
tliat  is  what  this  would  mean,  because  just  see  what  it  says ;  "Changes 
in  the  organization  of  a  municipality  shall  be  made  only  by,"  first, 
"an  act  of  the  general  assembly  ratified  by  a  majority  of  the  electors 
of  the  municipality  voting  thereon  at  a  municipal  or  special  election 
designated  in  the  act."  We  have  now  three  forms  of  government, 
first,  second  and  third  class  as  to  cities,  a  borougli  form,  a  township 
first  class  form  and  a  township  second  class  form.  We  all  under- 
stand it,  and  it  does  not  matter  where  we  go  we  feel  on  familiar 
ground ;  but  if  this  is  to  happen  no  city,  no  municipality  can  change 
its  form  of  government  unless  the  electors  ratify  the  change  made  by 
tlie  legislature.  There  could  not  have  been  any  new  city  charter  for 
Philadelphia.  It  would  have  been  utterly  impossible.  '  That  would 
have  been  a  dream  to  be  realized  years  oli  under  political  conditions 
as  they  existed  in  Philadelphia,  if  this  had  been  a  law,  because  the 
enactment  of  the  legislature,  before  it  could  have  been  ciwstalized  into 
the  completed  thing,  would  have  required  the  consent  of  the  ma- 
jority of  the  electors  in  Philadelphia.  It  does  not  matter  what  the 
great  exigency  may  be.  The  opportunity  may  come  to  Philadelphia, 
if  you  please,  under  world-wide  shipping  conditions  to  become  the 
greatest  shipping  port  in  the  world,  because  of  its  location  on  fresh 
water,  because  of  the  fact  that  it  has  a  harbor  lying  one  hundred 
miles  from  the  sea,  and  yet  the  changes  in  the  form  of  government 
hich  would  be  required  to  bring  that  about— the  legislature  looking 
particularly  and  wisely  at  the  question  and  moving  with  celerity  in 
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Older  that  the  opportunity  might  not  be  lost — would  be  utterly  de- 
feated by  the  failure  to  take  a  vote  or  by  adverse  vote  on  the  ques- 
tion. But  that  is  not  the  most  striking  of  these  propositions.  The 
second,  "an  ordinance  of  the  municipality  ratified  by  a  majority 
of  the  electors  of  the  municipality  voting  thereon  at  a  municipal 
election."  That  is  to  say,  here  in  Harrisburg  the  propaganda  is 
started  for  some  form  of  municipal  government  that  nobody  ever 
heard  of ;  somebody  organizes  for  it,  and  the  ordinance  is  passed  by 
the  municipality ;  and  under  the  propaganda  ratified  by  the  ma- 
jority of  the  electors  of  the  municipality,  and  Harrisburg  has  a  form 
o?  government  utterly  out  of  line  with  all  the  other  forms  of  go\'- 
ernment  in  the  state.  I  think  that  is  fundamentally  wrong,  because 
[  think,  as  I  have  said  before,  that  our  greatness  as  a  state  grows 
out  of  the  homogeneousness  of  our  state  and  the  common  stand  of 
our  people  on  the  problems  that  confront  all  of  the  people  siniilarly 
situated  throughout  the  state.  And  so  when  I  come  to  Harrisburg 
to  talk  over  some  question  of  municipal  government  that  afl:"ects  that 
city,  I  can  sit  down  with  my  friend,  Mr.  McCormick,  and  discuss  their 
experience  under  the  same  form  of  government  and  get  light  from 
him  as  to  what  has  happened  here.  But  if  this  is  to  be  the  rule  un- 
der home  rule,  so-called  home  rule,  as  wide-flung  as  this,  there  may 
be  nothing  in  common  between  this  municipality  and  the  city  of  the 
same  class  in  which  I  live.  Then  the  third  is  even  more  striking,  it 
seems  to  me,  in  its  revolutionary  character,  because  it  jjrovides  really 
for  the  initiative  as  to  municipal  regulations,  as  to  municipal  gov- 
ernment, ''by  a  petition  setting  forth  the  proposed  change  signed  by 
ten  per  centum  of  the  electors  of  the  municipality  presented  to  the 
ordinance-making  body  of  the  municipality  and  ratified  by  a  ma- 
jority of  the  electors  voting  thereon  at  a  municipal  election."  It  does 
not  require  the  ordinance  to  be  passed  by  the  oixlinance-making  body ; 
it  simply  provides  that  ten  per  centum  of  the  citizens  organized  by 
propaganda  shall  present  a  form  of  government  that  may  be  totally 
untried  and  utterly  experimental,  and  if  that  is  voted  upon  by  a  ma- 
jority of  the  people  of  the  municipality  it  becomes  the  government. 
!  have  been  talking  with  reference  to  cities,  and  cities  of  the  third 
class;  but  just  think  what  would  happen  in  the  townships  and  the 
smaller  municipalities  if  people  got  this  idea.  There  is  a  community 
just  across  the  state  line  from  us  at  Arden,  where  all  the  long-haired 
men  and  short-haired  women  get  together.  They  think  the  whole 
form  of  government  in  Brandy  wine  Summit,  Delaware  county,  is  a 
frightful  form  of  government.  They  would  think  that  the  township 
form  of  government  as  we  know  it,  either  first  or  second  class,  is  ut- 
terly wrong.  They  living  across  the  Pennsylvania  line  could  change 
tlie'form  of  government  by  initiative  and  adopt  such  form  of  gov- 
ernment as  they  thought  right  for  that  particular  locality,  and  take 
it  utterly  out  of  harmony  with  all  that  the  state  does  everywhere 
else. 

Kow,  I  say  no  departure  that  this  Constitution  can  make 
is  as  startling  and  as  revolutionary  as  these  propositions  are.  What 
I  think  is  meant  by  home  rule,  real  home  rule,  is  that  the  municipali- 
ties of  the  state  shall  be  classified  as  we  have  already  adopted  .1 
classification  for  them,  in  such  wdj  as  their  peculiar  needs  can  be 
gi^ouped  together,  and  then  a  charter  provided  for  each  one  of  those. 
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gi'oulis,  all  of  the  members  of  the  same  group  being  substantially 
similarly  situated,  which  will  keep  the  harmony  of  all  the  muni- 
cijjal  divisions  of  the  state  consonant  one  with  the  other.  But  this 
revolutionary  proposition  means  that  we  will  have  a  patchwork 
of  government  throughout  the  state,  with  laws  governing  them  that  no 
man  can  fathom.  No  lawyer  in  creation  could  know  or  would  feel 
safe  in  passing  upon  the  question  as  to  what  the  law  is  in  any  par- 
ticular division  of  the  state.  And  then,  it  seems  to  me,  comes  a  vei\y 
vital  proposition  wherever  these  laws,  loosely  drawn,  loosely  thought 
out,  relating  to  municipal  government  have  been  enacted.  I  do  not 
know  what  the  experience  of  the  other  gentlemen  is  on  the  prin- 
ciple of  this  thing,  but  my  experience  is  that  when  bond  issues  in 
these  municipalities  are  submitted  to  me,  not  knowing  just  what 
ought  to  be  done,  and  not  knowing  what  the  law  is,  and  not  living 
a  long  enough  life  to  study  the  law  with  reference  to  so  varied  and 
widely  divergent  forms  of  municipal  government,  1  say,  "No,  do  not 
touch  that  kind  of  investment."  And  the  reason  I  say  to  yon  do  not 
touch  it  is  because  I  cannot  determine  whether  ultimately  the  court 
of  final  resort  in  the  United  States,  which  may  be  the  Supreme 
Court  of  the  United  States,  will  determine  that  that  bond  issue  is 
valid  or  invalid.  That  is  the  thing  that  we  have  to  avoid  in 
Pennsylvania;  that  is  the  thing  that  with  rare  foresight,  and  with 
notable  conservatism,  we  Ijave  held  tight  to  in  Pennsylvania,  and 
provided  that  all  the  municipalities  of  the  state  can  only  incur  in- 
debtedness in  two  ways;  one  by  a  vote  of  the  people,  if  their 
indebtedness  is  above  a  certain  fraction  of  their  taxable  property ; 
and  the  other  is  by  a  vote  of  their  elected  municipal  authorities  if  ir 
is  below.  But  how  is  any  gentleman  called  upon  to  decide  a  ques- 
tion that  may  be  vital  to  some  municipality  of  the  state,  vital  for 
instance  to  Scranton,  in  order  to  take  care  of  a  series  of  municipal 
conditions  there  arising,  loans  that  would  run  into  the  millions, 
how  is  there  to  be  that  certainty  that  makes  for  stability  of  invest- 
ments and  makes  for  the  highest  price  paid  and  the  cheapest  rate  to 
the  municipality,  if  when  it  comes  down  to  my  friend,  Judge  Gor- 
don, in  Philadelphia,  or  my  friend,  Mr.  Carson,  or  Mr.  Pepper,  or 
some  lawyer  there,  to  Avhom  the  bankers  are  saying  "Is  it  safe  for  us 
to  loan  Scranton  one  hundred  million  dollars  to  do  the  things  that 
she  wants  to  do,"  he  is  confronted  with  a  new  form  of  government  th;it 
he  never  heard  of,  adopted  by  initiative  and  a  populai-  vote  on  a  pro- 
paganda organized  to  do  it?  Is  not  he  going  to  say  to  himself  and 
ultimately  to  his  client,  to  protect  himself  professionally  as  a  lawyer 
and  to  protect  himself  personally  from  loss,  that  "I  decline  to  pass 
on  the  validity  of  this  loan?"  Would  not  the  effect  of  that  sort  of 
thing  be  that  the  stability,  which  makes  the  municipal  investment 
coming  from  Pennsylvania  salable  anywhere,  and  has  set  our  credit  ai 
the  very  highest  in  the  country,  undermined  by  such  a 
proposition  as  this  if  it  is  engrafted  into  our  fundamental 
law?  As  I  see  it,  where  I  live,  and  I  take  more  than  an  ordinarily 
active  interest  in  the  affairs  of  the  third  class  city;  I  go  out  among 
those  people  when  bond  issues  are  under  consideration  and  debate 
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them ;  when  municipal  oflficers  are  elected  I  take  pai-t  in  the  election, 
primary  as  well  as  municipal;  and  1  say  there  is  no  demand  for  this 
kind  of  home  rule. 

The  demand  of  the  sober-minded,  the  demand  of  the  man  who 
thinks,  is  that  there  should  be  just  a  little  more  flexibility  in  the 
matter  of  classification.  My  friend,  Judge  Kelly,  should  not  be 
hooked  up  with  you,  Mr.  Alter,  in  the  classification  because  your 
needs  are  dissimilar.  And  if  there  is  some  community  back  in  the 
state  like  Willianisport,  not  on  tide-water,  it  should  not  be  hooked  up 
with  us  and  its  limitations  hamper  our  development  and  our  limita- 
tions ham]»er  theii'S.  But  when  you  divide  the  classes  into  a  great 
number — we  have  divided  them  into  seven — then  under  that  division 
it  seems  to  me.  under  a  form  of  government  prescribed  by  the  state, 
under  a  form  of  government  which  keeps  the  municipalities  of  the 
state  still  its  creatures,  as  they  have  always  been  since  the  founda- 
tion of  the  state,  we  can  work  out  the  very  fullest  measure  of  home 
rule  that  man  ought  to  have,  because  there  ought  to  l)e  above  every- 
thing else,  it  seems  to  me,  stability  ol'  government.  The  government 
which  is  the  government  of  today  might  not  be  the  government  of  a 
year  from  now  if  someone  interested  wanted  to  propagandize  against 
it;  that  instability  would  make  all  things  unstable  municipally  in 
the  commonwealth. 

Mr.  PEPPER.  Mr.  Chairman:  The  comn)ittee  has  felt  it  incum- 
bent upon  it  to  present  squarely  for  the  consideration  of  the  Com- 
mission this  proposal  for  so-called  municipal  home  rule,  because  the 
question  is  one  that  is  exciting  a  good  deal  of  attention  in  various 
parts  of  the  commonwealtli.  and  we  should  be  derelict  in  our  duty 
if  we  did  not  give  full  consideration  to  all  that  can  be  said  on  the 
various  sides  of  the  question.  The  committee  I  think  would  never 
have  brought  this  sectiou  in  with  even  such  tentative  recommenda- 
tion as  set  forth  in  their  report  if  they  had  supposed  that  what  is 
herein  stated  tende^l  to  unsettle  conditions  or  to  cause  lack  of 
stability  in  the  municipal  govei'unicnt  as  the  Attorney  Genei'al  has 
just  suggested,  ^^'e  have  been  under  the  impression  that  the  serious 
uncertainty  with  regard  to  municipal  bond  issues  and  the  like  through- 
out the  United  States  has  been  due  to  tlie  action  of  the  legislatures 
of  the  states  upon  municipal  corporate  life  and  organization  where 
there  has  been  no  local  restraint  in  the  p:)pu]ar  will  upon  the  action 
of  the  legislature,  and  we  had  in  mind  tliat  series  of  cases  in  the 
Supreme  Court  of  the  United  States,  Mobile  vs.  Watson,  Shapleigh 
vs.  St,  Angelo,  and  other  cases  where  the  legislature  with  unres- 
trained action  had  changed  the  forms  of  the  municipal  government 
without  local  consent,  and  we  had  supj)osed  that  tlie  provision  in 
the  first  of  the  three  alternatives  jne?itioiied  here  Avas  a  provision 
in  the  direction  of  conservatism,  and  not  of  anything  that  could  be  de- 
scribed as  radical  or  revolutionary.  With  regard  to  the  last  two  pro- 
posals we  have  desired  tliat  the  Commission  should  consider  ser- 
iously how  far  in  the  sphere  Ihe  governn'ont  we  meant  to  give  effect 
to  section  2  of  the  first  article  of  the  Constitution  as  we  have  al- 
ready drafted  it  or  the  section  of  the  Bill  of  Rights  which  reads  as 
follows:  "All  power  is  inherent  in  the  peojde.  and  all  free  govern- 
ments are  founded  on  their  authority  and  instituted  for  their  peace, 
safety  and  happiness.  For  the  advancement  of  these  ends  they  have 
at  all  times  an  inalienable  and  indefeasible  right  to  alter,  reform  or 


Jan.  27] 


CONSTITUTIONAL  AMENDMENT  AND  REVISION 


479 


abolish  their  government  in  such  manner  as  they  may  think  proper." 
We  all  agree  with  that  declaration  respecting  that  power  of  the  peo- 
ple so  far  as  the  state  govei'nnients  are  concerned.  We  understand 
that  that  declaration  reflects  the  inherent  right  of  the  people  of 
Pennsylvania  to  make  provision  for  local  self-government  within  the 
commonwealth  in  such  fashion  as  they  may  think  proper,  subject 
only  to  the  provisions  of  the  Constitution  of  the  United  States.  The 
question  which  we  precipitate  in  the  Commission  by  reporting  this 
proposed  section  is  whether  that  declaration  in  the  Bill  of  Rights  is 
to  be  interpreted  as  applying  also  to  the  people  living  within  a  munici- 
pal division  of  the  commonwealth,  as  distinct  from  the  people  of  the 
commonwealth  as  a  whole.  Is  it  or  is  it  not  true  that  the  people 
in  any  municipal  division  of  the  commonwealth  have  the  inalienable 
or  the  indefeasible  right  to  alter,  reform  or  abolish  their  governmoit 
in  such  manner  as  they  may  think  proper,  but  subject  to  constitutional 
limitations,  to  limitations  inijiosed  by  the  constitutions  of  state  and 
nation?  That  is  the  question.  Tlie  advocates  of  local  home  rule 
carry  this  declaraticui  of  the  Bill  of  Rights  down  into  the  munici- 
pality, and  those  of  us  who  are  more  conservative  in  our  thinking 
limit  the  declaration  in  its  operation  to  the  state  as  a  whole.  We 
have  no  desire  to  press  this  proposal  further  than  to  insure  the  delib- 
erate attention  to  it  by  the  Commission. 

Mr.  CARSON.  Mr.  Chairman:  Is  the  effect  of  this  to  do  away 
with  the  line  of  decisions  of  the  supreme  court  in  Sharpless  against 
Ma^'or? 

Mr.  PEPPER.  Mr.  Chairman:  I  do  not  understand  it  would, 
sir.  I  do  not  understand  that  this  section  if  it  were  adopted  would 
create  any  uncertainty  respecting  the  validity  of  bond  issues,  or 
make  it  any  more  difficult  than  it  is  at  the  present  time  to  deter- 
mine whether  a  bond  issue  has  been  made  with  due  regard  for  the 
formality  prescribed  by  law.  I  do  not  think,  for  instance,  that  the 
adoption  of  the  city  charter  in  Philadelphia  by  the  legislature  has 
resulted  in  creating  any  doubt  or  uncertainty  respecting  the  validity 
of  the  outstanding  obligations  of  the  city.  I  do  not  think  that  any 
greater  uncertainty  would  have  been  created  had  that  change  come 
about  through  the  initiative  of  the  population  of  Philadelphia  as 
distinguished  from  legislative  action.  Please  observe,  Mr.  Chairman, 
that  I  am  simply  trying  to  present  the  different  considerations  that 
have  been  pressed  upon  the  committee  as  reasons  why  the  Commis- 
sion should  give  its  best  thought  to  this  subject.  I  do  not  wish  to 
be  undei'stood  as  advocating  this  proposal,  but  in  behalf  of  the  chair- 
man of  the  committee  I  am  desirous  of  doing  the  best  I  can  to 
see  that  it  is  understood  in  tlie  way  tliat  it  presents  itself  to  those 
who  are  its  advocates.  They  do  not  regard-  it  as  a  revolutionary 
proposition ;  they  regard  it  merely  as  taking  seriously  the  declaration 
of  democracy  that  the  people  have  the  inalienable  right  to  determine 
their  form  of  government.  They  carry  lhat  proposition  down  into 
the  municipality,  and  they  regard  the  safeguards — 

Mr.  CARSON.  Mr.  Chairman:  If  you  will  recall,  you  divide  and 
subdivide  and  redivide  until  you  get  down  to  absolute  individual 
independence,  and  each  individual  in  the  community  says,  "I  am  going 
to  govern  myself  as  I  please,  and  the  re>t  can  do  as  they  please." 

Mr.  PEPPER.  Mr.  Chairman:  That,  sir,  is  the  rechictio  ad  ah- 
surduin  upon  which  a  great  many  sound  propositions  have  been 
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wrecked.  After  all,  that  is  not  the  proposal  here.  The  proposal  is 
whether  or  not  we  have  to  recognize  the  principle  that  this  sec- 
tion embodies.  As  I  say,  I  should  like  for  personal  reasons  to  have 
it  clearly  understood  that  I  am  not  in  the  position  of  an  advocate 
of  this  proposition. 

,      COMMITTEE  OF  THE  WHOLE  RISES. 

The  Committee  of  the  Whole  then  rose  and  the  Chairman  reported 
progress;  with  the  recommendation  that  sections  15  and  16  of  article 
III  be  re-referred. 

SECTIONS  RE-REFERRED. 

The  CHAIRMAN.  Sections  15  and  16  of  article  III  are  re-referred 
in  accordance  with  the  recommendation  of  the  Committee  of  the 
Whole. 

ADJOURNMENT. 

Mr.  FISHER.  Mr.  Chairman:  I  move  that  the  Commission  do 
now  adjourn  until  10  o'clock  tomorrow  morning. 

Mr.  McCORMICK.   Mr.  Chairman:  I  second  the  motion. 

Whereupon,  at  6  o'clock  P.  M.,  the  Commission  adjourned  until 
10  o'clock  tomorrow  morning. 
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.  Senate  Chamber, 

Wednesday,  January  28,  1920. 

The  Commission  met  at  10  o'clock  A.  M. 
The  Chairman,  William  I.  Schaffer,  in  the  Chair. 
The  CHAIKMAN.    The  hour  fixed  for  the  meeting  of  the  Com- 
mission having  arrived,  the  Commission  will  be  in  order. 

ROLL  CALL.  - 

The  CHAIRMAN".   The  Secretary  will  now  caU  the  roll. 
The  roll  was  called  by  the  Secretary  and  was  as  follows: 

PRESENT— 14. 

Carson,  Cuyler,  Fisher,  Fox^  Gordon,  Kelly,  McCormick,  Miller,  Munce,  Pepper, 
Smith,  Stackpole,  Thorpe,  Schaffer  (Chairman). 

ABSENT— 10. 

Alter,  Connelly,  English,  Perrine,  Pinchot,  ^Reed,  Sulzberger,  Tyson,  Voll,  War- 
burton. 

The  CHAIRMAN.  A  quorum  of  the  Commission  being  present, 
the  Commission  will  proceed  with  its  business. 

JOURNAL  APPROVED. 

Mrs.  MILLER.    Mr.  Chairman:  I  move  that  the  reading  of  the 
Journal  be  dispensed  with  and  the  Journal  approved. 
Mr.  FOX.    Mr.  Chairman:  I  second  the  motion. 
The  motion  w^as  agreed  to. 

ANNOUNCEMENT  BY  CHAIRMAN. 

The  CHAIRMAN.  The  Chair  would  like  to  announce  that  two  or 
three  members  of  the  Commission  are  staying  here  today  at  consid- 
erable personal  inconvenience,  in  order  that  we  may  retain  a  quorum. 
I  happen  to  know  that  it  will  be  a  very  great  accommodation  for 
them  if  they  can  catch  the  Limited  west  which  leaves  at  12.55  P.  M. 
If  it  would  be  agreeable  for  the  Commission  to  adjourn  before  that 
time.  I  know  it  would  be  a  great  accommodation  to  those  members 
w'ho  have  staj^ed  here  today. 

REPORTS  FROM  COMMITTEES. 

The  CHAIRMAN.  Are  there  any  reports  from  committees  at  this 
time? 

Has  Committee  No.  1  anything  to  report? 

Mr.  FISHER.    Mr.  Chairman:  I  am  directed  by  Committee  No.  1 
to  report  the  following  as  an  amendment  to  section  15  of  article  III. 
The  CHAIRMAN.    The  report  will  be  received.  ... 
For  Report  No.  18,  see  Appendix. 

The  CHAIRMAN.  Has  Committee  No.  2  anything  to  report? 
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Mr.  CARSOK  Mr.  Chairman:  Committee  No.  2  has  nothing  to 
report  at  this  time. 

The  CHAIRMAN.   Has  Committee  No.  3  any  tiling  to  report? 

Mr.  THORPE.  Mr.  Chairman:  Committee  No.  3  has  nothing  to 
report  at  this  time. 

The  CHAIRMAN.   Has  Committee  No.  4  anything  to  report? 

Mr.  PEPPER.  Mr.  Chairman:  On  behalf  of  Committee  No.  4  1 
beg  to  offer  the  following  report. 

The  CHAIRMAN.    The  report  will  be  leceived. 

For  Report  No.  19,  see  Appendix. 

The  CHAIRMAN.    Has  Committee  No.  5  anything  to  report? 
Mr.  SMITH.    Mr.  Chairman:  On  behalf  of  Committee  No.  5  I  beg 
to  submit  the  following  report. 

The  CHAIRMAN.    The  report  will  be  received. 
For  Report  No.  20,  see  Appendix. 

The  CHAIRMAN.  If  the  Chair  is  not  too  insistent,  I  would  like 
to  state  that  it  will  ))e  very  greatly  to  the  advantage  of  the  work  of 
the  Commission  if  the  reports  should  now  be  made  as  promptly  as 
possible.  If  we  can  get  all  the  reports  in  by  next  week,  the  entire 
preliminary  work  of  the  Commission  in  the  Committee  of  the  Whole 
caji  be  gotten  out  of  the  way  in  the  next  two  weeks'  meeting!-'.  Tliere 
are  apparently  now  left  less  than  thirty  sections  unacted  upon. 

Mr.  PEPPER.  Mr.  Chairman:  On  behalf  of  Committee  No.  4,  I 
might  say  that  all  the  sections  referred  to  us  have  been  made  the  sub- 
ject of  report  saying  those  which  were  transferred  to  the  special  com- 
mittee and  dealt  with  under  the  subject  of  municipalities.  That  state- 
ment is  subject  to  two  exceptions.  There  is  a  section  which  was  un- 
der discussion  here  when  article  XVI  was  before  the  committee,  the 
section  on  which  the  committee  recommended  the  autliorizatiou  io 
issue  under  certain  circumstances  stock  l)elow  par.  That  provoked 
debate  and  was  referred  back  to  the  committee.  It  can  be  brought 
before  the  Committee  of  the  Whole  for  discussion  at  any  time  the 
Chairman  thinks  pi'oper.  There  is  one  section  in  article  XVII  which 
can  be  brought  back  as  soon  as  I  have  an  opportunity  to  confer  with 
Mr.  Connelly.   We  shall  then  have  covered  all  our  ground. 

The  CHAIRMAN.  Has  any  member  of  the  Commission  anything 
to  bring  before  the  Com.mission?  If  not,  if  there  is  no  objection,  the 
Commission  will  resolve  itself  into  the  Committee  of  the  Whole  for 
the  purpose  of  proceeding  y/ith  the  calendar. 

COMMITTEE  OF  THE  WHOLE. 

The  Commission  then  resolved  itself  into  tlie  Committee  of  the 
W^hole,  William  I  Schatfer,  Chairman. 

NEW  ARTICLE,  SECTION  12. 

The  CHAIRMAN.  The  Committee  of  the  Whole  will  resume  con- 
sideration of  section  12  of  th^  new  article.  The  section  is  divided 
into  three  clauses,  as  will  be  disclosed  by  the  calendar,  and  the  ques- 
tion is  on  the  motion  to  adopt  the  report  of  the  committee  on  section 
12. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  12.  Changes  in  the  organization  of  a  municijiality  sliall  be  made  only  by 
(a)    An  act  of  the  general  assembly  ratified  by  a  majority  of  the  electors  of  the 
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municipality  voting  thereon  at  a  municipal  or  special  election  designated  in  the  act ; 
or 

(b)  An  ordinance  of  the  municipality  ratified  by  a  majority  of  the  electors  ot 
the  municipality  voting  thereon  at  a  municipal  election  ;  or 

(c)  By  a  petition  setting  forth  the  proposed  change  signed  by  ten  per  centum 
of  the  electors  of  the  municipality  presented  to  the  ordinance-making  body  of  the 
municipality  and  ratified  by  a  majority  of  the  electors  voting  thereon  at  a  munici- 
pal election. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report? 

ORGANIZATION  OF  MUNICIPALITIES. 

Mr.  GORDON,  Mr.  Chairman:  1  agree  in  the  main  with  the  con- 
tention which  you  made  on  the  floor  yesterday,  and  I  do  not  mean  to 
elaborate  upon  your  argument.  Home  rule,  which  is  the  plea  for  the 
introduction  of  this  amendment  into  the  Constitution,  seems  to  be 
very  much  misunderstood.  It  does  not  mean  that  any  small  body  of 
men  in  a  political  subdivision  shall  have  the  right  to  govern  affairs  as 
they  see  proper.  Home  rule,  as  understood  with  respect  to  a  state, 
has  a  much  more  comprehensive  idea  than  that.  It  means,  that  where 
communities  attain  largely  a  communal  importance  and  have  com- 
munal interests  particularly  peculiar  to  themselves,  arising  out  of 
collectivity,  and  because  of  the  collectivity — I  mean  because  of  the 
concentration  of  large  numbers  of  people  in  one  community,  duties, 
rights,  thoughts  and  desires  peculiar  to  them  because  of  their  col- 
lection thus  in  a  large  political  subdivision  arise — because  of  that, 
they  may  be  said  to  have  the  right  to  home  rule,  and  to  conduct  their 
affairs  so  far  as  that  considerable  body  is  concerned,  and  their  com- 
munal interests  in  a  way  most  protective  of  the  communal  interests 
and  productive  of  good  where  it  does  not  conflict  with  the  larger 
political  ideas  of  the  state.  Hence,  I  do  not  see  that  the  claim  for 
home  rule,  we  will  say  in  a  township,  has  any  force.  A  sparsely  set- 
tled township  has  no  peculiar  communal  intere.^ts ;  indeed,  its  poli- 
tical interests  are  all  exclusively  of  the  community  and  the  result  of 
attachment  and  relationship  to  other  like  communities ;  but  a  city,  a 
town,  certainly  a  city  may  have  peculiar  interests  quite  diverse  from 
all  the  i"est  of  the  state.  I  mean  peculiar  social  interests,  and  they 
ought  to  be  permitted  to  govern  their  own  particular  affairs  accord- 
ing to  their  own  desires  as  to  what  is  most  formative  of  good,  and 
therefore,  I  accept  the  conclusion  which  you  arrived  at  in  the  main 
and  I  shall  vote  against  the  last  two  of  the  provisions  in  this  report 
of  the  committee,  and  tliey  are  the  provisions  v^  hich  allow  a  township, 
we  will  say,  by  a  vote  of  the  people  in  the  township,  to  change  their 
organization  and  permit  ten  per  cent  of  the  citizens  of  such  a 
political  subdivision  on  petition  to  chauge  their  orgazination  on  a 
vote  of  the  majority  of  the  residents  in  the  township.  For  the  reasons 
which  I  have  stated  and  which  might  be  easily  elaborated  and  illu- 
strated by  example,  I  am  opposed  to  the  thought  as  introducing  merely 
the  vagaries  of  individuals  and  not  necessary  to  protect  any  parti- 
cular communal  interest.  Tlie  first  proposition  in  the  report  of  the 
committee  is  an  entirely  different  one,  and  I  am  in  favor  of  that  in 
principle.  Under  that  a  change  in  the  organization  of  the  munici- 
pality, and  "municipality"  is  here  used  to  include  all  the  political  sub- 
di^dsions  of  the  state,  changes  in  the  oi-ganization  of  a  municipality 
may  be  madcHiy  the  logL-lature  subject  to  the  approval  of  the  citizens 
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at  an  election.  Most  of  the  abuses  in  legislative  interference  with 
municipalities  have  arisen  from  two  causes.  The  first  has  been  from 
the  restrictions  upon  special  legislation  in  the  Constitution  governing 
the  legislature.  By  reason  of  the  hard  and  fast  rule  established  it 
was  almost  impossible  to  govern  cities,  we  will  say  second  or  third 
class  cities,  that  had  particular  wants,  according  to  their  desires. 
They  had  to  be  collected  into  classes  and  those  classes  were  so  few  in 
numbers  that  cities  with  diverse  interests,  wholly  diverse  interests, 
were  governed  by  the  same  law.  We  have  remedied  that  so  far  as  it 
can  be  remedied  with  changes  as  to  special  legislation,  and  by  giving 
the  legislature  greater  power  of  classification,  so  that  is  not  likely 
to  arise  in  the  future;  that  particiilar  wrong  of  governing  municipali- 
ties by  classes  so  that  the  well-being  of  all  was  not  considered.  The 
next  abuse  of  legislation  of  this  character  was  by  the  legislature 
changing  at  its  will  very  often  things  >yhich  were  not  commendable 
in  the  municipal  government  of  cities,  and  by  importing  into  those 
communities  methods  of  government  distasteful  to  the  citizeiis.  We 
would  not  have  to  carry  our  minds  back  very  far  to  recall  when  one 
of  the  great  cities  of  the  state  within  four  yea  is  had  two  different 
forms  of  government  proceeding  from  the  legislature,  originally  not 
one  in  accordance  Avith  the  desires  of  the  citizens,  and  not  one  of  them 
submitted  to  the  will  of  the  voters  of  the  city,  but  imposed  upon  them 
by  the  legislature.  I  think  that  should  be  made  impossible  in  the 
future.  You,  Mr,  Chairman,  yesterday  suggested  the  recent  charter 
governing  the  city  of  Philadelphia  which  you  said  could  not  have  been 
in  operation  today  if  a  referendum  had  been  required  and  if  the 
citizens  had  had  the  right  to  first  vote  upon  it.  Now,  that  is  true,  but 
it  is  in  operation.  We  have  the  benefit  of  that  charter.  We  have 
just  started  upon  it.  So  far  it  promises  well,  but  it  should  not  be 
molested  now  without  the  popular  will.  The  next  legislature  should 
not  have  the  right  to  change  that  by  another  charter  unless  the  peo- 
ple of  Philadelphia  desired  it.  I  think  as  to  the  large  cities,  taking 
them  now  as  established  in  accordance  with  some  general  law,  and 
with  some  general  political  principle,  and  in  the  main  satisfactory, 
that  hereafter  there  ought  to  be  no  change  in  the  organization  of  those 
municipalities  by  legislative  act  except  with  the  will  of  the  voters  of 
those  municipalities.  In  saying  this,  I  am  speaking  particularly  as  a 
Philadelphian.  In  the  exigencies  of  politics,  in  the  exigencies  of  the 
ambitions  of  parties,  there  may  be  an  effort  in  the  future  to  disturb 
the  situation  in  Philadelphia.  I  should  not  like  to  see  that  done,  ex- 
cept with  the  concurrence  of  the  voters  of  that  city.  I  would  like  to 
hold  fast  to  what  we  have,  and  if  at  any  time  in  the  future  it  be 
demonstrated  by  actual  operation  that  there  should  be  changes,  appli- 
cation can  be  made  to  the  legislature,  and  upon  the  passage  of  the  act 
which  meets  the  approval  of  the  citizens,  those  changes  can  be  made ; 
but  I  s'lould  like  this  report  of  the  committee  to  be  adopted,  in  so  far 
as  the  first  section  is  concerned,  as  a  barrier  against  any  tampering 
with  the  organization  of  cities  embracing  millions  of  people,  except 
with  the  concurrence  and  approval  of  the  citizens  affected.  The  sub- 
ject is  full  of  thought  and  if  it  were  not  for  the  fact  that  the  Pennsyl- 
vania Limited  west  goes  at  such  an  early  hour,  and  so  many  of  the 
members  want  to  take  it,  I  should  want  to  elaborate.  I  think  it  would 
be  a  grave  mistake  not  to  adopt  this  provision.  It  is  not  carrying 
the  referendum  to  the  point  of  having  municipal  government  depend- 
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ing  upon  the  vagaries  of  individuals,  but  so  far  as  the  great  cities 
are  concerned,  it  would  be  allowing  the  cities,  which  are  almost  em- 
pires in  domain  and  population,  to  have  a  voice  in  their  government. 
Therefore,  when  it  comes  to  a  vote  upon  this  portion  of  the  report  of 
the  committee,  I  shall  ask  for  a  division  of  the  question,  so  that  there 
may  be  a  separate  vote  on  the  first  part  of  this  rej)ort,  that  under  the 
designation  (a). 

Mr.  FISHER.  Mr.  Chairman:  I  think  anybody  familiar  with  the 
legal  aspect  of  this  subject  will  immediately  agree  that  the  second 
and  third  provisions  are  entirely  impossible.  The  effect  of  those 
would  be  to  enable  a  municipality  or  a  section  of  the  state  to  practi- 
c-d.]]j  withdraw  from  the  control  of  the  state  at  large.  Now,  we  all 
know  that  the  natitre  of  the  municipality  is  that  it  is  simply  an  agent 
of  the  state,  and  the  state  endows  it  with  so  much  of  its  own  power  as 
to  enable  it  to  function  in  ways  that  are  peculiar  and  advantageous  to 
the  community.  Now,  we  ought  not  to  do  anything  that  would  loosen 
the  control  of  the  state  over  its  own  creatures.  If  legislation  can  be 
originated  upon  petition  of  ten  per  cent  of  the  voters  of  any  muni- 
cipality, approved  by  a  popular  vote,  no  one  can  foresee  to  what 
extent  that  may  be  carried,  but  I  am  quite  inclined  to  agree  with 
Judge  Gordon  that  there  is  merit  in  the  first  provision.  I  would  not 
want,  however,  to  support  it  in  the  form  in  which  it  now  appears. 
It  looks  to  me  as  though  it  would  enable  special  legislation.  The 
clause  (a)  reads:  "An  act  of  the  general  assembly  ratified  by  a 
majority  of  the  elctors  of  the  municipality  voting  thereon  at  a  muni- 
cipal or  special  election  designated  in  the  act."  Could  not  any 
particular  city  or  borough  or  township  receive  legislation  setting 
it  apart  from  the  residue  and  remainder  of  its  class  in  the  state? 
If  that  is  true,  if  that  be  the  effect  of  it,  I  would  not  want  to  support 
such  a  measure.  I  am  willing,  however,  to  support  a  provision  which 
will  require  the  voice  of  the  people  affected  before  a  fundamental 
change  can  be  made  in  their  system  of  government.  I  believe  that 
the  proponent  of  this  section  is  not  present  and  I  should  not  want 
to  propose  any  amendment  in  his  absence.  I  therefore  movel  that 
the  further  consideration  of  this  section  go  over  until  next  week. 

The  CHAIRMAN.  You  mean  section  (a)  ? 

Mr.  FISHER.   Mr.  Chairman:  The  v/hole  of  section  12. 

The  CHAIRMAN.   The  whole  three  clauses? 

Mr.  FISHER.  Mr.  Chairman:  Well,  I  am  willing  to  receive  sug- 
gestions on  that.    I  will  confine  my  motion  to  clause  (a). 

Mr.  PEPPER.  Mr.  Chairman:  If  I  might  make  a  suggestion  at 
this  point,  it  seems  to  me  that  the  difliculty  is  that  when  we  have 
discussed  and  debated  matters  of  this  sort  and  have  in  our  own  minds 
reached  a  reasonably  clear  conclusion,  a  good  deal  of  time  is  wasted 
U]]less  we  require  some  action  as  the  result  of  the  debate.  I  think 
I  can  speak  for  Mr.  English  to  the  extent  of  saying  that  he  will  feel 
that  we  have  dealt  with  hira  with  entire  consideration,  if  it  is  under- 
stood that  any  action  taken  here  may  be  regarded  as  not  barring  him 
frt.n  bringing  up  at  any  time  for  a  reconsideration  any  of  the  matters 
that  are  acted  upon.  I  should  like  to  suggest  that  if  we  simply 
debate  for  a  half  an  hour  or  for  an  hour  without  action  we  really 
waste  time  if  we  suspend  debate,  and  I  fancy  that  most  of  us  in  the 
room  have  at  least  a  tentative  conclusion  in  regard  to  this  section. 

Mr.  McCORMICK.    Mr.  Chairman:  On  first  consideration  of  this 
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subject  which  is  a  veiy  large  one, — I  think  I  agree  with  many  of  the 
remarks  that  have  been  made  upon  it,  but  I  do  not  agree  with  Mr. 
Pepper  that  our  minds  are  clear  and  that  we  could  act  intelligently 
at  this  time.  There  are  a  good  many  doubts  in  my  mind  about  the 
matter,  and  one  of  them  I  would  like  to  have  cleared  up  now,  if  I 
may.  Do  1  understand  that  the  adoption  of  clause  (a)  would  require 
in  the  future,  if  any  general  legislation  would  pass  governing,  say 
cities  of  the  third  class,  that  that  would  require  adoj)tion  by  the 
individual  cities,  that  is,  would  require  the  submission  of  it  at  the 
general  election? 

The  CHAIRMAN.   Yes,  sir. 

Mr.  McCOEMICK.  Mr.  Chairman:  And  any  change  in  any  county 
government  would  require  that  each  count}-  would  have  to  vote  upon 
that  change? 

The  CHAIKMAN.   Yes,  sir. 

Mr.  McCORMlGK.  Mr.  Chairman:  It  opens  up  some  very  wide 
vistas,  I  think,  and  I  think  it  ought  to  be  thoroughly  discussed.  My 
mind  is  open  on  this  whole  subject.  Another  thought  that  comes 
to  me  this  morning  after  a  very  hasty  consideration  is  that  it  might 
be  possible  to  leave  (b)  and  (c)  in  as  they  are,  and  to  make  such 
action  subject  to  the  approval  of  the  general  assembly.  In  other 
words,  each  community  knows  its  own  needs.  They  are  different  in 
different  sections  of  the  state,  and  their  needs  are  put  through  councils 
and  then  approved  by.  a  vote  of  the  electors,  and  then  the  communities 
could  go  before  the  legislature,  and  say  this  is  what  we  need,  and  then 
the  legislature  determines  whether  or  not  that  destroys  any  general 
legislation  or  fundamental  principles  w^hich  would  endanger  the  situ- 
ation. 

The  CHAIRMAN.    That  is  what  they  do  now. 

Mr.  BIcCORMICK.    And  that  is  the  present  law,  is  it? 

The  CHAIRMAN.  I  mean  to  say  third  class  cities  of  the  state 
have  an  organization.  They  have  formulated  what  is  known  as  the 
third  class  city  code  and  presented  it  to  the  legislature. 

Mr.  McCORMlCK.  I  know,  Mr.  Chairman ;  I  was  once  a  member 
of  that  when  T  was  mayor  of  Harrisburg.  But  in  such  cases  we  were 
not  speaking  for  all  the  people.  It  was  not  voted  upon  by  all  the 
people.  Of  course,  individuals  and  groups  have  the  right  to  make  a 
proposal  to  the  legislature  through  their  representatives,  and  coming 
with  the  force  of  a  vote  of  the  majority  of  the  electors  to  the  legis- 
lature it  would  certainly  indicate  to  the  legislature  the  needs  in  the_ 
minds  of  a  majority  of  those  people  at  that  particular  stage  in  their 
governnier-t.  I  am  not  convinced  that  this  is  the  right  thing  to  do, 
but  there  are  a  lot  of  questions  that  can  be  brought  up  concerning 
these  clauses  that  I  would  like  to  have  them  further  debated  and 
considered,  and  therefore  I  am  not  ready  today  to  vote  upon  them. 

The  CHAIRMAN.  May  the  Chair,  for  information,  suggest  this 
thought  to  the  Commission?  I  am  entirely  in  sympathy  Avith  Judge 
Gordon's  poiirt  of  view  in  dealing  with  a  single  municipality.  I  think 
you  have  classes  in  legislation  as  applied  to  third  class  cities  and 
first  class  townships.  There  are  many  very  great  first  class  town- 
ships in  the  state.  Would  they  be  so  great,  if  each  municipality 
would  put  a  negative  by  its  vote  in  this  broad  language  on  any  change 
in  the  organization  of  any  municipality?  We  would  be  in  the  realm 
of  special  legislation  immediately.   May  I  suggest  this  ?   I  have  given 
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this  subject  some  tliouglit.  I  suppose  the  proper  thing  would  be  to 
leave  the  Chair,  but  1  want  to  say  this  for  the  information  of  the 
Commission.  In  the  matter  of  assessment  for  municipal  improve- 
ments, as  to  each  particular  class  of  muuicipalit}^,  third  class  cities, 
for  instance,"  there  aie  provisions  in  the  law  that  are  applicable  to  all 
third  /class  cities. 

Now,  if  any  such  third  class  cities  vote  against  a  change  in  organi- 
zation that  all  of  the  other  third  class  cities  could  adopt,  then  as 
to  the  city  that  stayed  out  it  would  not  be  in  any  way  within  the 
reach  of  all  the  subsequent  legislation  that  would  be  passed  affecting 
cities  of  the  class.  My  thought  is,  with  Mr.  Pepi^er,  that  if  we  debate 
these  questions  and  do  not  decide  them  in  the  Committee  of  the 
Whole,  we  waste  a  great  deal  of  time.  With  reference  to  the  sub- 
ject which  Judge  Gordon  has  in  mind  as  applied  to  the  city  of  Phila- 
delphia, if  I  may  offer  this  suggestion  to  you,  I  had  a  letter  this 
morning  from  Mr.  Connelly,  who,  I  am  much  pleased  to  say,  has 
apparently  recovered  his  health,  and  expects  to  be  here  next  week. 
If  some  project  of  this  L:ind  can  be  formulated  applicable  to  the  only 
city  of  the  first  class  that  would  be  known  as  a  legislative  class, 
that  would  be  independent  on  the  subject.  When  by  classification  we 
are  dealing,  as  I  thinlv  we  have  concluded  in  our  investigation  on 
other  lines,  with  twenty-five  third  class  cities  in  the  state,  if  one  or 
two  or  three  of  them  would  negative  the  organization  that  is  made 
by  the  legislature  for  them  and  hold  on  to  their  old  organization,  for 
instance,  then  the  endeavor  to  legislate  for  them  is  going  to  be  one 
that  is  fraught  with  the  very  greatest  of  difficulties. 

Mr.  FISHER.  Mr.  Chairman:  I  have  given  a  little  consideration 
to  this  section,  which  provides  for  changes  in  the  organization  of  the 
government  of  municipalities.  Then  follow  three  methods.  What 
does  it  mean  by  changes  in  organization?  Does  that  mean  a  change 
from  one  municipal  class  to  another  mnnicipal  class? 

The  CHAIRMAN.  No.  I  think  it  m'eans  that  it  can  change  the 
method,  any  change.  ^ 

Mr.  FISHER.   Any  change.   Any  change  in  the  government  at  all? 

The  CHAIRMAN. '  Yes. 

Mr.  FISHER.  Mr.  Chairman:  And  that  would  give  power  to  the 
municipalities  to  go  clear  beyond  the  poAvers  of  the  legislature  in 
bringing  about  internal  changes  in  its  local  government. 

Mr.  McCORMICK.  Mr.  Chairman:  I  was  just  going  to  anticipate 
that  question. 

Mr.  FISHER.  Mr.  Chairman:  That  first  clause  (a)  is  undoubtedly 
open  to  the  objection  that  it  will  open  the  way  for  the  old  abuse  of 
special  laws.  Unless  Judge  Gordon's  thought  can  be  reduced  to 
some  general  provision  which  will  make  it  applicable  to  classes  so 
that  municipalities  may  change  from  one  class  to  another  already 
created  by  law,  by  a  popular  vote,  I  would  not  want  to  support 
that  clause  at  all.  With  that  view  of  it,  I  think  all  three  classes  are 
objectionable,  but  in  deference  to  Mr.  Pepper's  suggestion  and  ex- 
pression, I  will  withdraw  my  motion  to  defer  action  and  consent  to  a 
vote  being  taken  forthwith. 

The  CHAIRMAN.  May  I  suggest  that  the  inherent  difficulties  in 
legislation  as  to  a  single  city  of  a  single  class  do  not  exist.  It  occurs 
to  me  that  a  provision  could  be  made  in  a  municipality  which  would 
apply  to  a  single  class  like  Philadelphia ;  but  I  am  looking  at  the 
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government  as  it  exists  in  the  state  at  large  which  would  cover  all 
township  matters. 

Mr.  GORDON.   Mr.  Chairman :  I  cannot  see  that,  sir. 

The  CHAIRMAN.  If  this  is  voted  down  along  the  lines  that  you 
have  put  forth  as  applying  to  the  city  of  Philadelphia,  you  could  not 
legislate  with  certainty.  This  I  think  opens  an  entirely  different  field. 

Mr.  GORDON.  Mr.  Chairman:  This  is  almost  a  conversation. 

The  CHAIRMAN.  Yes. 

Mr.  GORDON.  How  would  this  do :  "Section  12.  Changes  in  the 
organization  of  cities  of  the  first  and  second  class  may  be  macje  only 
by  an  act  of  the  general  assembly  ratified  by  a  majority."  There  is 
only  one  city  of  the  first  class. 

The  CHAIRMAN.  There  ought  to  be  two  now.  I  think  with 
Judge  Kelly  they  will  be  taken  out  of  the  class  of  Pittsburgh,  be- 
cause their  needs  are  ditierent.  But  I  would  be  a  little  fearful 
unless  we  are  sure  that  is  going  to  happen.  It  ought  to  be  confined 
to  cities  of  the  first  class  alone. 

Mr.  GORDON.  Mr.  Chairman:  I  move  to  amend  by  striking  out 
clause  (b)  and  clause  (c)  and  inserting  in  section  12  at  the  beginning 
the  words  "cities  of  the  first  class"  and  striking  oiit  the  words  "a 
municipality,"  so  that  the  same  shall  read  "Changes  in  the  organiza- 
tion of  the  cities  of  the  first  class  shall  be  made  only;"  by  striking 
out  the  letter  (a)  leaving  the  entirety  to  read,  "Changes  in  the  organi- 
zation of  cities  of  the  first  class  shall  be  made  by  an  act  of  the  general 
assembly  ratified,"  and  so  forth. 

Mr.  KELLY.  Mr.  Chairman :  I  second  the  amendment. 

On  the  question. 

Will  the  Committee  agree  to  the  amendment? 

Mr.  FOX.  Mr.  Chairman:  In  reference  to  the  amendment  that  has 
just  been  offered  by  Judge  Gordon,  which  amendment  proposes  to 
change  the  section  to  read  "cities  of  the  first  class,"  the  cities  of  the 
first  class  are  defined  by  the  acts  of  the  legislature,  and  it  occurs 
to  me  that  it  is  possible  that  the  legislature  might  change  the  classi- 
fication and  propose  to  include  cities  that  now  shoi^ld  not  be  properly 
included  in  this.  I  therefore  suggest  to  Judge  Gordon  that  he  Uvse 
rather  the  language  of  the  act  that  makes  classifications  and  say  "in 
cities  containing  a  population  Of  one  million  or  over  the  acts  of  as- 
sembly may  change." 

Mr.  GORDON.  Mr.  Chairman:  I  accept  the  suggestion ;  there  is  a 
possibility  that  there  might  be  hereafter  a  classification  that  would 
not  be  covered  by  that  exact  language,  but  I  accept  the  amendment. 

On  the  question. 

Will  the  Committee  agree  to  the  amendment  as  amended? 

Mr.  CARSON.  Mr.  Chairman:  We  are  certainly  discussing  a  ques- 
tion here  which  is  of  vital  importance.  Now,  I  am  quite  free  to 
admit  that  conditions  of  society  ought  not  to  be  reduced  to  such  a 
state  of  stable  eqiiilibrium  that  any  possible  amendment  in  the 
direction  of  an  expanded  area  for  municipal  action  is  denied.  But  I 
feel  strongly  that  the  language,  "changes  in  the  organization  of 
cities  of  the  first  class,"  shall,  under  Judge  Gordon's  amendment, 
be  made  almost  entirely  a  matter  for  local  vote  and  local  control, 
is  introducing  into  this  commonwealth  the  seeds  of  disintegration. 
It  has  been  hard  enough  in  the  state  of  Pennsylvania,  owing  to  a 
variety  of  causes,  to  develop  what  you  call  a  state  sentiment.  We 
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travel  in  other  parts  of  the  Union,  and  we  encounter  a  phrase  which 
may  or  may  not  he  meant  as  reproachful,  that  we  have  not  the  feeling 
which  they  have  in  Massachusetts  or  in  Virginia,  and  there  is  not  the 
state  pride  or  that  state  unity  of  view  which  is  characteristic  of  those 
other  commonwealths.    We  are  all  the  time  having  Massachusetts 
thrown  in  our  faces  as  an  example  to  be  followed,  or  something  from 
the  Old  Dominion,  which  ought  to  be  followed.  Now,  I  have  traveled 
over  this  commonwealth,  back  and  forth,  and  viewed  it  from  every  dif- 
ferent point  of  subdivision  as  indicated  by  the  maps  which  are 
scattered  through  Smull's  Handbook.   If  you  look  at  those  maps  you 
will  find  numerous  districts,  senatorial  districts,  judicial  districts, 
school  districts,  agricultural  districts,  mining  districts,  and  so  on. 
It  gives  one  a  confiTsed  notion  of  the  sectionalism,  so  to  speak, 
which  our  varied  industrial  life  and  oother  various  interests  have 
imposed  upon  this  state.   Massachusetts  was  settled  by  people  of  one 
blood  and  one  creed,  all  of  pure  English  blood  and  Puritan  faith ; 
Virginia  was  settled  by  people  of  Engish  blood  and  all  of  one  faith 
and  one  sect;  but  Pennsylvania,  composed  as  she  is.  was  of  Dutch, 
Swedes,  English,  Germans,  Welsh,  Irish,  Scotch,  Huguenots,  and 
some  Swiss,  composed  moreover  of  various  religious  sects,  all  of  them 
settling  in  that  portion  of  the  commonwealth  in  the  southeastern  tri- 
angle, barred  off  from  the  rest  of  the  state  by  the  Kittatinny  moun- 
tains at  the  Delaware  Water  Gap.  and  crossing  the  Susquehanna 
river  above  us  at  Fort  Hunter,  making  it  very  diflScult  in  that  little 
section,  which  constituted  about  a  fifteenth  part  of  the  common- 
wealth, to  develop  a  homogeneity  of  work  and  of  sentiment,  and  that 
was  the  problem  that  ran  on  during  the  whole  time  from  the  charter 
of  William  Penn  until  the  Declaration  of  Independence.    In  addi- 
tion to  that  racial  and  religious  diifierence  in  our  composition,  we 
had  geographically  certain  difflerences  and  physical  obstacles  to 
overcome;  five  distinct  ranges  of  mountains  with  their  parallel  val- 
leys ran  through  the  center  of  the  state,  each  of  them  with  an  inde- 
pendent population  of  its  own,  and  physically  that  situation  has 
controlled  the  development  of  the  state  and  the  sentiment  of  the 
state  very  largely.    The  city  of  Erie,  away  off  there  on  Lake  Erie 
is  in  closer  contact  with  Buffalo  on  the  east  and  Cleveland  on  the 
west  than  to  any  city  in  Pennsylvania.    To  climb  into  Corry,  some 
twelve  hundred  feet  or  more  across  a  range  of  mountains,  and  get 
into  the  valleys  pierced  by  the  Philadelphia  and  Erie  and  Northern 
Central,  and  to  get  to  the  central  part  of  the  state,  seems  to  be 
diflBcult.   People  go  in  the  line  of  least  resistance.    Scrauton  reaches 
the  city  of  New  York   much   more  readily  than  Philadelphia. 
Pittsburgh  has  her  face  towards  the  great  valley  of  the  Ohio  and 
looks  down  that  stream  into  the  valley  of  the  Mississippi.   So  we  have 
these  physical  difficulties  to  overcome  as  well  as  the  racial  and  politi- 
cal ones.    Then  we  have  various  deposits  of  coal  and  oil  and  lum- 
ber, immense  agricultural  and  manufacturing  pursuits,  and  so  on. 
The  consequence  is  that  it  is  not  at  all  surprising  that  for  a  long  time 
there  did  not  exist  that  sentiment  of  pride  in  the  great  common- 
wealth of  Pennsylvania  which  we  ought  to  have  had,  but  which  from 
our  mixed  blood  did  in  time  develop  into  the  greatest  American  com- 
monwealth of  this  continent. 

Now,  here  are  the  seeds  of  reactionary  disintegration.  Every  little 
municipality  which  is  dissatisfied  with  the  superior  power  takes  the 
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bit  into  its  teetli  and  resents  the  restraint.  It  is  an  uncomfortable 
thing  for  me  to  sit  in  a  room  with  a  person  wlio  has  nei'\'ous  twitch- 
iiigs,  and  it  is  more  uncomfortable  for  me  to  sit  in  a  room  with  per- 
sons who  have  nervous  mental  twitchings,  who  are  all  the  time  dis-_ 
turbing  public  peace,  public  order  and  public  quiet  by  some  notion  or 
fancy  which  they  are  seeking  to  work  out  on  some  theory  of  what 
seems  to  be  a  misapplication  of  the  language  quoted  yesterday  from 
the  BUI  of  Rights  regarding  the  right  of  the  people  to  change  their 
ffirm  uf  government.  That  declaration  was  written  into  the  Con- 
stitution against  the  tyranny  of  kings,  against  the  tyranny  of  the  dun- 
geon, against  the  bloody  sacrifice  of  the  scaffold;  but  where  iu  this 
state  is  there  any  tyranny,  either  threatened  or  actual,  either  in  the 
imagination  or  founded  upon  facts,  against  which  these  people  have 
the  right  to  protest  and  say  "Now,  we  intend  to  take  the  exact 
language  which  was  on  the  lips  of  our  suffering  forefathers  and 
array  ourselves  against  the  gentlemen  in  the  legislature  as  tlie 
sovereign  power  of  the  state,  and  array  ourselves  against  tlie  sys- 
tem against  which  our  sense  of  liberty  and  freedom  revolts?"  it 
v/ill  not  do.  I  mean  entirely  aside  from  those  business  questions 
which  you,  Mr.  Chainnan,  indicated  so  well  from  the  floor,  ab(»ut  dif- 
ficulties of  obtaining  money  on  county  bonds  for  the  improvement  of 
county  roads  or  for  the  improvement  of  the  streets  of  the  borough  or 
for  the  institution  of  a  town.  Every  little  community  will  set  up  a 
will  of  its  own.  Sovereignty  is  what  this  amendment  seeks  to  take  oin 
of  the  hands  of  the  state  and  repose  in  the  hands  of  the  municipality, 
whether  it  is  first  class  or  second  class,  matters  but  little.  The 
vvhole  line  of  decisions  of  the  supreme  court  from  the  time  of  Sharp- 
less  against  Mayor  down  will  become  obsolete — I  have  to  go  on  my 
recollection  with  i*egard  to  that — but  T  recall  that  Chief  Justice 
Black,  in  his  oi^inion,  says  that  no  greater  question  was  ever  presented 
to  a  court  in  America  than  was  decided  in  that  case,  wherein  the 
question  was,  what  is  the  natui*e  of  a  municipal  government?  Is  it  a 
sovereignty  or  an  agency  of  the  state,  an  agency  defined  in  the  de- 
cision of  Fox  against  Mayor?  Great  judges,  whose  names  we  revere 
and  whose  opinions  have  stabilized  conditions,  are  all  to  be  sAvept 
away,  and  every  municipality  is  to  be  thrown  into  the  maelstrom  hy 
constant  agitation.  What  we  want  is  stability,  we  want  justice,  we 
want  opportunities  for  amending  wrongs  when  they  approach  the 
point  of  being  visible  wrongs  and  not  mere  fancies  of  a  frightened 
imagination.  Now,  I  think  that  it  is  time  to  halt  before  we  surren- 
der that  which  has  made  us  so  great,  as  you  so  well  said  last  night, 
and  throw  ourselves  absolutely  into  the  hands  of  local  self-govern- 
ment. It  is  secession,  to  put  it  iu  plain  terms ;  a  secession  on^he  part 
of  the  different  municipalities  of  the  state  under  the  pretext  of  the 
right  of  self-government  to  withdraw  from  the  sovereignty  of  the  com- 
monwealth and  destroy  that  great  name  "commonwealth"  and  adapt 
individual  peculiarities  and  idiosyncracies  to  the  demands  of  the  agi- 
tated active  minority  which  always  exerts  its  power  because  it  is 
noisy,  fearless  and  has  nothing  Avhatever  to  lose.  It  wrecks  stabilized 
institutions  by  the  violence  of  its  assault.  It  keeps  those  on  the  bat- 
tlements in  a  coiulition  of  sleepless  vigilance  until  the  long  period  of 
insomnia  in  guarding  the  interests  of  the  people  against  iirsidious 
attacks  exhausts  the  defenders  and  they  fall  from  exhaustion  and  at 
last  yield.    Now,  I  am  perfectly  ready  to  say  that  we  ought  to  have 
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a  little  more  power,  some  sort  of  flexibility;  but  to  go  to  the  ex- 
tent of  stripping  the  commonwealth  of  its  power  of  sovereignty  over 
cities  of  every  class  from  the  first  to  the  lowest  is,  in  my  judgment, 
a  mistake,  a  fatal  mistake,  and  that  if  Ave  once  step  aside  from  the 
path  which  experience  has  shown  us  to  be  the  path  of  safety,  of 
progress,  and  of  advancement  as  well  as  of  glory,  is  to  darken  tlie 
whole  future  of  this  state,  and  to  set  an  example  to  other  common- 
wealths which  will  lead  in  time  to  the  breaking  up  not  only  of  the 
sovereignty  of  the  state  but  of  the  union  of  indivisible  states. 

Mr.  PEPPEE.  Mr.  Chairman :  1  think  that  if  Mr.  English  were 
here  he  Avould  desire  to  make  two  points  before  the  vote  is  taken.  I 
tliink  he  would  say,  in  the  first  place,  that  the  proposal  liere  in  the  re- 
port is  an  entire  proposal,  and  not  a  severable  one.  The  thought  that 
imderlies,  as  we  have  all  recognized  in  the  debate,  is  the  thought  that 
the  form  of  organization  of  the  municipality  is  something  that  should 
be  under  the  control  of  the  people  living  within  its  limits.  To  give 
effect  to  that  idea,  two  different  kinds  of  provisions  were  reported, 
one  a  provision  placing  a  check  upon  the  right  of  the  general  as- 
sembly to  change  the  form  without  local  consent,  and  fhe  other  tlie 
right  of  initiative,  entitling  those  in  the  locality  to  originate  and 
amend  them  without  procuring  a  change  in  form  of  those  provisions 
which  concern  the  initiative.  By  the  action  of  the  committee,  it  is 
made  impossible  for  the  people  to  bring  about  a  change  in  the  or- 
ganization of  their  municipality  excepting  in  the  Avay  that  it  can  be 
done  at  present.  If  that  is  so,  the  idea  of  home  rule  embodied  in  tliis 
proposed  section  is  to  be  regarded  as  repudiated.  The  retention  of 
the  other  provision,  namely  that  the  legislature  is  not  to  be  per- 
mitted to  make  change  without  local  consent,  covers  so  small  a  part 
of  the  field  which  the  framer  of  the  section  had  in  mind  that  I  think 
ho  would  be  of  the  opinion  that  the  action  of  the  Committee  in  strik- 
ing out  the  two  last  clauses  of  the  section  has  really  emasculated  the 
whole  proposal,  and  all  should  go.  The  second  point  I  think  he 
would  make  is  that  if  you  are  going  to  retain  home  rule  to  the  extent 
that  it  is  embodied  in  the  first  of  these  subdivisions,  that  you  ouglit 
to  be  consistent  and  apply  it  all  along  the  line.  It  is  very  difficult 
to  suggest  any  reason  why  a  city  Avitli  five  hundred  thousand  people 
sliould  not  have  the  right  to  negative  legislative  action  changing  the 
form  of  organization  of  the  municipality.  If  you  are  to  concede  that 
right  to  those  communities  of  a  million  inhabitants  and  upwards,  and 
if  you  are  going  to  make  a  distinction  based  upon  the  size  of  the  popu- 
lation, it  seems  to  me  diffieult  to  escape  from  the  thought  that  the 
last  place  to  except  from  legislative  control  is  the  great  municipality 
with  its  great  conglomerate  mass  of  citizens,  where  there  is  less  of  a 
community  feeling  and  less  of  community  conscience,  less  of  a  muni- 
cipal consciousness  in  these  matters  than  in  the  smaller  and  more 
compact  group.  So  I  shall  speak  as  well  as  I  can  in  his  absence  and 
endeavor  to  give  what  I  understand  to  be  his  point  of  view.  First, 
that  Mr.  English  would  be  of  the  opinion  that  the  section  has  been 
emasculated  by  striking  out  the  last  two  clauses,  and  the  whole  thing 
ought  to  be  rejected ;  and  second,  that  we  ought  to  make  on  that 
point  the  principle  of  home  rule  uniform  to  all  municipal  sub-di- 
visions ;  and  finally,  if  you  ai'e  going  to  make  exceptions'  that  the 
'exception  should  not  be  the  one  that  has  been  singled  out  by  the 
pending  amendment,  because  that  leaves  that  municipality  free  from 


492 


PROCEEDINGS  OF  THE  COMMISSION 


[Jan.  28 


the  overruling  action  of  the  legislature  which  is  most  likely  to  be 
it!  need  of  central  control. 

Mr.  GORDON.  Mr.  Chairman :  I  would  like  to  say  in  response  to 
Mr.  Cai'son  that  if  the  amendment  should  be  adopted  in  the  manner  in 
Avhich  it  is  now  changed  by  the  subsecjuent  amendment,  it  would  make 
for  stability  of  government,  the  thing  you  seem  to  desire.  It  would 
make  for  stability,  because  it  would  hold  the  present  organization  of 
cities,  made  jiresumedly  by  the  legislature  in  accordance  with  the 
wants  of  the  state  at  large  it  would  hold  that  organization  free  from 
frequent  interruption  and  change  by  the  general  assembly,  and  would 
permit  the  general  assembly  to  submit  to  so  large  a  section  of  the 
state  as  a  first  class  city  a  change  in  its  organization  and  allow  that 
municipality  to  make  that  change.  Mr.  Carson  has  made  an  admirable 
address,  and  if  it  touched  the  elemental  principles  of  government,  it 
would  be  unanswerable.  But  we  are  dealing  with  municipal  corpora- 
tions. These  bodies  are  created  for  internal  government.  They  do 
not  touch  the  rest  of  the  state;  they  do  not  touch  the  basic  political 
principles ;  they  do  not  touch  anything  relating  to  the  foundations  of 
a  state,  but  they  do  relate  to  the  internal  government  of  the  corpora- 
tion, a  city.  Now  in  respect  to  that  let  me  say  this.  Suppose  the 
Pennsylvania  Railroad  did  not  have  the  stability  of  its  charter,  how 
helpless  it  would  be.  Suppose  some  body  parallel  to  the  Pennsylvania 
legislature  would  come  in  and  change  without  the  will  of  the  stock- 
holders its  internal  management  at  any  time,  what  a  sad  state  that 
would  be.  Well  now,  the  city  of  Philadelphia  is  exactly  in  that  posi- 
tion. This  charter  which  has  been  recently  given  to  it  did  not  relate 
to  a  thing  but  internal  management.  It  deals  with  internal  concerns, 
taxation,  public  municipal  loans,  bridges  and  highways  within  the 
city.  Literally  it  is  only  internal  management,  the  thing  which 
affects  the  citizen,  and  that  alone  the  charter  of  the  city  covers.  Why 
should  not  they  be  freed  from  the  constant  changes  of  the  general  as- 
sembly, legislation  from  abroad,  the  interference  of  people  outside  the 
municipality?  Those  familiar  with  the  Declaration  of  Independence 
will  recall  that  in  its  very  initial  stages  one  of  the  protests  was 
against  the  laws  governing  a  province  created  by  those  thousands  of 
miles  away  who  did  not  know  the  internal  needs  of  the  province.  In 
this  case,  Philadelphia  now  has  a  charter  passed  by  the  legislature. 
It  ought  to  be  allowed  to  continue  that  internal  government  except 
when  the  legislature  submits  to  it  suggested  'changes,  and  then  it 
should  be  permitted  to  say  whether  it  desires  those  suggested  changes, 
because  they  relate  to  those  citizens  and  those  citizens  only.  It  makes 
for  stability. 

On  the  question  recurring. 

Will  the  Committee  agree  to  the  amendment  as  amended? 

It  was  not  agreed  to. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report? 

It  was  not  adopted. 

NEW  ARTICLE,  SECTION  13. 

The  CHAIRMAN.  The  next  section  in  order  for  consitleration  is 
section  13  of  the  proposed  new  article,  of  the  Constitution,  the  re- 
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port  of  the  special  committee  on  local  government  being  that  this 
section  shall  read  as  follows. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  18.  Except  as  otherwise  provided  by  law  in  counties  containing  in 
whole  or  in  part  a  city  of  over  five  hundred  thousand  inhabitants,  county  officers 
shall  consist  of  sheriffs,  coroners,  prothonotaries,  registers  of  wills,  recorders  of  deeds, 
commissioners,  treasurers,  surveyors,  auditors  or  controllers,  clerks  of  the  courts,  dis- 
trict attorneys,  and  such  others  as  may  from  time  to  time  be  established  by.  law ; 
and  no  sheriff  or  treasurer  shall  be  eligible  for  the  term  next  succeeding  the  on« 
for  which  he  may  be  elected. 

On  the  question, 

Will  the  Committee  adopt  the  report?  •  . 

COUNTY  OFFICERS. 

Mr.  PEl'PER.  Mr.  Chairman:  The  change  that  is  made  by  this 
proposal  will  be  noted  as  contained  in  the  words:  "Except  as  other- 
wise provided  by  law  in  counties  containing  in  whole  or  in  part  a 
city  of  over  five  hundred  thousand  inhabitants."  That  is  to  say,  that  if 
this  section  is  to  prevail,  the  county  ofiicers  in  Philadelphia  and  Pitts- 
burgh would  be  subject  to  legislative  change,  whereas  in  other  com- 
munities the  county  officers  would  be  those  here  specified,  and  they 
would  continue  to  be  as  at  present,  constitutional  officers.  The  change 
embodied  in  the  report  of  the  committee  is  one  that  would  satisfy  the 
desira  for  change  in  the  law  in  the  case  of  Philadelphia  county  and 
Pittsburgh,  but  it  does  not  meet  the  needs  of  Luzerne  and  Lacka- 
wanna counties.  This  comes  from  the  committee  not  in  the  form 
of  a  recommendation,  but  merely  as  a  report  for  the  consideration 
of  the  Committee  of  the  Whole.  I  feel  myself  quite  strongly  that 
it  is  a  mistake  to  retain  permanently  this  stereotyped  list  of  county 
officers  in  the  Constitution,  and  undertake  to  modify  the  list  in  its 
application  to  particular  divisions  of  the  commonwealth,  and  I  feel 
free  to  oft'er  a  substitute  for  the  report  of  the  committee,  which  I 
beg  to  submit. 

Mr.  CARSON.  Mr.  Chairman:  Before  you  do  that,  Mr.  Pepper, 
may  I  ask  a  question?  I  merely  ask  for  information  as  to  whether 
ir  this  proposed  amendment  the  office  of  prothonotary  becomes  a 
county  office  in  the  county  of  Philadelphia  ? 

Mr.  PEPPER.  Mr.  Chairman :  No,  sir ;  it  remains  as  at  present, 
but  the  legislature  would  have  power  either  to  abolish  the  office  or 
modify  it. 

Mr.  CARSON.  Mr.  Chairman:  We  have  in  the  judiciary  article 
an  express  provision  in  regard  to  Philadelphia,  in  regard  to  the  pro- 
thonotary, which  we  have  yet  to  consider  in  our  committee  as  to 
v.'hat  we  wish  to  do  there,  and  we  do  not  wish  to  clamp  down  on  our 
county  a  constitutional  provision  which  would  prevent  the  judges 
from  appointing  one  who  is  really  their  own  clerk. 

Mr.  PEPPER.  Mr.  Chairman :  As  I  read  the  section  it  makes  no 
change  at  all  in  the  status  of  any  county  officer  at  present.  It  maizes 
it  impossible  that  there  should  be  any  change  except  by  constitutional 
amendment  in  the  case  of  any  kind  of  municipal  division  of  the  com- 
monwealth, excepting  in  a  city  of  over  five  hundred  thousand 
inhabitants,  and  there  the  change  may  be  made  by  the  legislature. 
Now  the  substitute  for  the  report  of  the  committee  which  I  wish  to 
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submit  is  this:  "Until  otherwise  provided  by  law  county  officers  shall 
remain  as  at  present  established."  The  effect,  if  that  were  seconded — 

Mr.  THOKPE.    Mr.  Chairman:    I  second  the  substitute. 

On  the  question, 

Will  the  Committee  adoijt  the  substitute? 

Mr.  PEPPER.  Mr.  Chairman:  The  effect  of  that  substitute,  if 
established,  would  be  to  make  no  present  or  precipitate  change  in  the 
status  of  county  officers  but  would  confer  upon  the  general  assembly 
the  right  to  deal  with  the  subject  in  legislation  from  time  to  time. 

The  CHAIRMAN.  May  the  Chair  suggest  the  thought  that  in 
the  preservation  of  law  and  order  the  vital  connection  between  the 
power  of  the  state  government  to  enforce  order  in  the  county  is  the 
sheriff".  Suppose  the  sheriff  would  be  abolished  by  law,  where 
would  the  central  agency  of  the  state,  charged  with  the  administra- 
tion of  law  and  order,  delegate  its  power? 

Mr.  PEPPER.  Mr.  Chairman :  If  it  is  possible,  sir,  to  answer  the 
question,  the  answer  would  be  this.  If  such  abolition  were  to  take 
place,  it  would  take  place  at  the  hands  of  the  legislature,  the  very 
body  most  interested  in  preserving  the  nexus  between  the  central 
organization  and  the  locality  in  iquestion.  In  other  words,  it  seems 
to  me  you  are  entirely  safe  when  you  leave  in  the  hands  of  the  central 
state  government  acting  through  its  legislature  the  power  to  make 
such  changes.  I  should  be  opjjosed  to  the  proposal  to  leave  it  to  the 
locality  to  make  the  change. 

Mr.  CARSON.  What  I  mean,  Mr.  Pepper,  is,  what  would  become 
of  the  common  law  powers  of  the  .sheriff?  Subsisting  as  they  are,  they 
are  the  vital  power,  it  seems  to  me,  in  the  maintenance  of  law  and 
order.  His  power  collected  in  the  posse  comitaPus,  his  power  to  do 
things  that  we  have  all  found  very  recently  to  be  so  vital. 

Mr.  PEPPER.  Mr.  Chairman:  Well,  sir,  perhaps  I  do  not  see  it 
as  I  ought  to,  but  as  I  see  it  this  resolution  would  work  no  change 
in  the  powers  or  duties  of  the  sheriff"  or  any  other  officer.  It  would 
make  it  possible  for  the  legislature  to  increase  or  diminish  the  duties 
of  the  officer,  if",  indeed,  the  legislature  does  not  possess  that  power 
already.  The  difference  is  that  it  would  become  possible  for  the  leg- 
islature in  any  of  the  cases  to  make  a  change  in  the  laws  of  county 
officers.  And  if  it  is  thinkable  that  the  iegislatiire  should  eliminate 
the  sheriff",  it  is  true  that  this  makes  it  possible  to  do  that  thing. 
1  had  supposed  that  it  was  safe  to  trust  the  legislature  not  to  make 
any  such  change  in  our  organization,  that  the  real  questions  that 
would  be  discussed  would  be  in  relation  to  the  minor  offices  and 
not  at  all  to  the  great  office  of  sheriff",  which,  as  you  say,  sir,  is 
essential  as  to  the  preservation  of  peace  in  the  community. 

Mr.  CARSON.  Mr.  Chairnjan:  And  now  in  that  list  you  include 
the  word  '■commissioners."  We  have  county  commissioners  in  Phila- 
delphia county.  I  think  most  of  us  agree  that  their  functions  may 
readily  be  devolved  upon  someone  else,  some  other  officer.  I  am 
rather  inclined  to  favor  Mr.  Pepper's  suggestion  of  leaving  it  to  the 
legislature,  in  their  good  sense,  not  to  disturb  an  existing  officer,  so 
far  as  the  definition  of  their  duties  is  concerned,  under  their  general 
jurisdiction,  leaving  that  to  rest  on  the  common  laAV,  which,  after  all, 
has  proved  the  great  safety  of  our  jurisprudence ;  but  to  embody  these 
officers  in  the  Constitution  so  that  nobody  can  get  at  them  is  to  per- 
haps entrench  them  in  a  way  that  they  are  really  not  entitled  to. 
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I  do  uot  see  why  county  commissioners  sliould  be  placed  there,  or 
that  registers  ot  wills  ought  to  be  placed  there,  or  clerks  of  the 
orphans'  court,  that  perform  ministerial  duties.  Even  the  office  of 
coroner  has  sometimes  been  considered  as  an  unnecessai-y  one,  as 
a  physician  connected  with  the  department  of  health  might  just 
as  well  discharge  those  duties.  In  regard  to  prothouotaries,  to  put 
the  court  officer  who  is  really  the  instrument  and  representative  of 
the  court  in  the  custody  of  its  records  out  of  the  pale  of  regulation 
of  restraint  or  control  of  the  judges  themselves  seems  to  me  unreason- 
able in  simply  multiplying  the  number  of  officers  for  pojDular  elec- 
tion in  order  to  keep  alive  the  interest  for  electing  officers,  in  the  fall. 
Now  1  do  not  think  that  Mr.  Pepper's  suggested  amendment  makes 
a  dangerous  attack  on  any  existing  officer,  until  changed  by  the  legis- 
lature itself.  1  am  always  trying  to  think  of  the  legislature  as  a  rep- 
resentative body.  It  is  our  system.  Why  should  we  get  away  from 
the  system  of  representation?  We  are  responsible  for  the  representa- 
tives we  send  to  the  legislature,  and  we  speak  through  them,  and 
act  through  them,  and  we  are  not  departing  from  any  democratic 
doctrine  in  so  regarding  them.  1  cling  to  the  doctrine  of  representa- 
tive government.  It  has  been  tried  in  the  fire,  and  therefore  it  is 
worth  something,  and  therefore  1  do  not  think  it  at  all  wise  to  put 
these  officers  selected  as  a  class  out  of  the  xjower  of  the  people's 
representatives  to  control,  if  experience  should  illustrate  the  neces- 
sity to  have  some  such  interference.  1  'would  be  in  favor  of  voting 
for  Mr.  Pepper's  amendment  to  the  Constitution. 

Mr.  FOX.  Mr.  Chairman:  May  I  ask  Mr.  Pepper  what  the  effect 
of  his  substitute  would  be  on  the  last  clause  of  section  13:  "No 
sheriff  or  treasurer  shall  be  eligible  for  the  term  next  succeeding  the 
one  for  which  he  may  be  elected." 

Mr.  PEPPER.  Mr.  Chairman:  My  answer  is  that  if  section  13 
were  to  be  stricken  out  of  the  Constitution,  as  would  be  the  case  if 
the  suggested  substitute  were  to  prevail,  the  rest;taction  on  the  eligi- 
bility of  the  sheriff'  and  the  treasurer  would  fall  with  it,  and  it  would 
be  necessary  for  the  restriction  to  be  reinstated  by  act  of  assembly. 

Mr.  FOX.  Mr.  Chairman:  That  was  my  conception  of  it,  sir.  Do 
jow  think  that  is  wise? 

Mr.  PEPPER.  Mr.  Chairman:  I  should  think,  sir,  that  the  policy 
of  making  sheriffs  and  treasurers  ineligible  for  re-election  is  one  which 
is  so  generally  recognized  that  the  legislature  of  the  commonwealth 
would  be  likely  to  reflect  that  policy.  In  other  words,  it  seems  to  me 
that  if  you  are  of  opinion  that  the  whole  subject  of  dealing  with 
county  officei's  should  be  left  v,ith  the  general  assembly,  that  par- 
ticular feature  of  the  administrative  system  constitutes  no  reasoH" 
for  changing  your  mind.  On  the  other  hand,  if  you  are  of  the  opinion 
that  the  county  officers  should  be  embedded  in  the  Constitution  then 
I  think  that  particular  provision  should  be  one  that  ought  to  stay 
in  with  the  rest. 

On  the  question  recurring. 

Will  the  Committee  adopt  the  substitute? 

It  was  not  adopted. 

On  the  question  recurring. 

Will  the  Committee  adopt  the  report? 

Mr.  STACKPOLE.    Mr.  Chairman:  I  move  that  the  provision  of 
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the  present  Constitution,  section  1  of  article  XIV,  be  substituted  for 
the  report  of  the  Committee. 

Mr.  FISHEE.    Mr.  Chairman:  I  second  the  motion. 
'  The  motion  was  agreed  to. 

NEW  ARTICLE,  SECTION  14. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  14  of  the  proposed  new  article  of  the  Constitution,  the  report 
of  the  special  committee  on  local  government  being  that  this  section 
shall  read  as  follows. 

!,  The  Secretary  read  the  proposed  section  as  follows : 

Section  14.  Except  as  otherwise  provided  by  law,  in  counties  containing  in 
whole  or  in  part  over  five  hundred  thousand  inhabitants,  three  county  commissioners 
and  three  county  auditors  shall  be  elected  in  each  county  where  such  officers  are 
chosen  in  the  year  one  thousand  nine  hundred  and  twenty-three,  one  for  two  years ; 
and  two  for  four  years ;  and  every  two  years  thereafter  one  and  two  alternately  for 
four  years ;  and  in  the  election  of  said  officers  each  qualified  elector  shall  vote  for 
one  persons ;  any  casual  vacancy  in  the  office  of  county  commissioner  or  county 
auditor  shall  be  filled  by  the  court  of  common  pleas  of  the  county  in  which  said 
vacancy  shall  occur,  by  the  appointment  of  an  elector  of  the  proper  county  who 
shall  have  voted  for  the  commissioner  or  auditor  whose  place  is  to  be  filled. 

On  the  question,  . 
Will  the  Committee  adopt  the  report  ? 

COUNTY  COMMISSIONERS  AND  COUNTY  AUDITORS. 

The  CHAIRMAN.  The  Chair  desires  to  call  attention  to  the  fact 
that  there  must  be  something  left  out  of  this  section.  "Except  as 
otherwise  provided  by  law,  in  counties  containing  in  whole  or  in  part 
over  five  hundred  thousand  inhabitants,  three  county  commissioners 
and  three  county  auditors,  *  *  *  *."  There  must  be  some  omission 
I  suppose  it  was  intended  to  read  as  the  preceding  section  reads, 
"Except  as  otherwise  provided  by  law,  in  counties  containing  in 
whole  or  in  part  a  city  of  over  five  hundred  thousand  ii^habitants, 
county  officers  shall  consist,  *  *  *  *." 

Mr.  STACKPOLE.  Mr.  Chairman:  I  move  to  amend  by  substi- 
tuting section  7  of  article  XIV  of  the  present  Constitution  for  the 
report  of  the  committee. 

Mr.  FISHER.   Mr.  Chairman:  I  second  the  motion. 

The  motion  was  agreed  to.  < 

NEW  ARTICLE,  SECTION  15. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  15  of  the  proposed  new  article  of  the  Constitution,  the  report 
of  the  special  committee  on  local  government  being  that  this  section 
shall  read  as  follows: 

The  Secretary  read  the  proposed  section  as  follows : 

Section  15.  Subject  to  the  provisions  of  this  constitution  and  of  general  law,  all 
municipalities  shall  have  powers  of  local  government  and  corporate  action  adequate 
for  municipal  purposes,  and  no  such  power  shall  be  presumed  to  be  denied  by  rea- 
son of  not  being  specified  in  any  existing  law. 

On  the  question, 

Will  the  Committee  adopt  the  report? 
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Mr.  PEPPER.  Mr.  Chairman:  This  section  has  the  effect,  if 
adopted,  of  changing  the  presumption  as  to  the  existence  of  a  cor- 
porate power  instead  of  its  being  necessary  to  adduce  from  the  mu- 
nicipal charter  the  existence  of  its  powers,  because  it  is  there  written 
in  express  words,  or  comes  by  necessary  implication.  The  munici- 
pality under  this  view  would  have  all  the  power  of  a  municipal  cor- 
poration except  to  the  extent  that  they  are  limited  by  legislative  or 
constitutional  provisions.  It  is  an  expression  of  the  thought  of  those 
who  are  struggling  all  the  while  for  increasing  the  field  and  scope  of 
municipal  action.  The  language  here  employed  is  the  language 
which  has  been  proposed  in  the  case  of  the  amendment  of  the  Illinois 
Constitution  which  is  to  be  acted  upon  .shortly.  I  think  it  was  framed 
by  Mr.  Ernest  Freund,  who  is  connected  with  the  University  of  Chi- 
cago, who  is  an  accomplished  student  of  the  law  on  municipal  cor- 
porations and  political  science.  The  section  is  brought  before  the 
Committee  of  the  Whole  not  with  an  afflrmative  recommendation  of 
the  committee,  but  merely  that  the  question  may  receive  proper  con- 
sideration. 

The  CHAIRMAN.  The  Chair  happens  to  be  the  solicitor  for  some 
first  class  townships  and  a  definition  of  the  powers  of  first  class  town- 
ships made  by  the  courts  holds'  very  strictly  to  the  other  rule.  It 
would  seem  in  the  construction  placed  on  the  municipal  division  that 
it  ought  to  be  so  held.  It  would  mean  a  revolution  so  far  as  first 
class  townships  are  concerned. 

Mr.  CARSOIST.  Mr.  Pepper,  did  Mr.  Freund  give  any  illustrations 
of  conditions  to  which  this  thing  has  been  applied  in  the  past  in- 
dicating the  necessity  for  some  such  provision?  Has  he  suggested 
in  any  way  why  this  suggested  provision  has  been  found  necessary? 
I  mean  is  this  a  provision  to  give  municipalities,  who  feel  some 
how  or  other  that  they  have  been  too  closely  confined,  powers  which 
were  necessary  to  their  well-being?  It  may  be  a  very  wise  provision. 
Does  it  in  any  way  approach  the  territory  which  was  suggested  by 
the  article  which  we  struck  out,  section  12? 

Mr.  PEPPER.  Mr.  Chairman:  I  should  think  not.  It  seems  to 
me  that  the  section  that  we  struck  out  had  to  do  with  corporate 
organization.  This  has  to  do  with  the  exercise  of  corporate  powers. 
My  recollection  is  that  there  are  two  great  doctrines  of  corporate 
power,  the  doctrine  of  special  capacity  that  a  corporation  has  only 
those  powers  that  are  conferred  upon  it.  And  the  other  is  the  doc- 
trine of  general  capacity  that  a  corporation  has  all  the  powers  of  a 
natural  person  except  as  restrained  by  statutory  or  constitutional 
limitations. 

Mr.  CARSON.   How  would  a  judge  interpret  this  provision? 

Mr.  PEPPER.  Mr.  Chairman:  My  thought  is  that  if  such  a  sec- 
tion was  embodied  in  the  Constitution  the  act  of  a  municipal  leg- 
islature in  an  ordinance  of  council  would  be  regarded  as  in  the  sphere 
of  power  of  the  municipality  unless  that  ordinance  should  be  re- 
garded as  invalid  under  the  provisions  of  the  statute  law  or  the  Con- 
stitution of  the  state.  In  other  words  it  is  the  difference  between 
adducing  the  existence  of  the  power  either  from  an  expressed  or  im- 
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plied  grant  aucl  recognizing  the  inlierent  existence  of  tlie  power  in  the 
people  of  the  municipality  speaking  through  their  municipal  legisla- 
ture unless  the  state  has  restrained  them. 

Mr.  CARSON.  Mr.  Chairman:  Have  the  judges  ever  denied  a  doc- 
trine of  that  kind? 

Mr.  PEPPER.  Mr.  Chairman:  Yes,  I  think  they  have,  sir.  As 
tlie  Chairman  has  said,  perhaps  the  most  rigorous  insistance  has  been 
founded  upon  the  idea  that  the  corporate  power  to  exist  at  all  must 
be  adduceable  from  the  language  of  a  grant,  as  in  the  case  of  munici- 
pal jcorpprations,  and  especially  in  the  class  of  municipal  corpora- 
tions to  which  tlie  i  hairman  has  referred.  This  undoubtedly  does 
change  the  point  of  view.  It  is  a  concession  to  the  thought  of  those 
who  say  that  the  power  of  citizens,  resident  in  a  particular  municipal 
division,  are  powers  which  they  should  have  a  right  to  express  in  local 
legislation  without  limitation  of  any  kind  and  not  as  the  result  of 
any  specific  grant  of  power  from  anybody  except  in  so  far  as  they 
are  restrained  by  organic  law  or  act  of  assembly.  It  is  the  new 
thought  on  the  subject  of  the  nature  of  a  municipal  corporation,  not 
so  much  an  agency  of  the  state  deducing  its  power  from  the  grant 
of  a  charter  as  it  is  a  group  of  citizens  endowed  with  the  inalienable 
right  of  local  self-government  except  to  the  extent  that  by  a  general 
act  they  are  restrained  by  central  restrictions. 

Mr.  CARSON.  Is  it  in  the  Constitution  of  Illinois  alone  that  this 
feature  apiiears  and  no  wliere  else? 

Mr.  PEPPER.  No.  There  are  a  number  of  constitutions  in  which 
approximately  the  same  feature  is  found.  Dr.  Thorpe  here  who  has 
most  of  the  constitutions  on  his  desk,  all  of  them  in  his  head,  has 
just  called  my  attention  to  the  Constitution  of  Ohio  in  which  there 
is  a  provisional  measure  like  this,  somewhat  different  in  phraseology, 
but  it  expresses  tlie  same  thought. 

It  is  a  measure  which  has  been  presented  here  for  your  considera- 
tion as  one  that  is  pending  for  adoption  or  rejection  in  Illinois.  It 
has  not  yet  been  acted  upon. 

Mr.  FISHER.  Mr.  Chairman:  Is  the  effect  of  tliis  proposed  sec- 
tion to  place  into  the  hands  of  the  municipalities  all  the  power  of 
state  government  which  is  not  expressly  appropriated  by  the  state 
through  its  Constitution  or  its  laws? 

Mr.  PEPPER.  It  would  have  the  effect,  Senator  Fisher,  as  I 
apprehend  of  recognizing  the  power  of  a  municipal  legislature  to 
pass  an  ordinance  upon  any  subject  affecting  the  municipality,  which 
ordinance  when  passed  would  be  a  valid  and  enforceable  ordinance 
unless  the  court  woubl  point  to  an  inconsistency  between  that  ordi- 
nance and  the  fundamental  law  or  an  existing  act  of  assembly. 

Mr.  FISHER.  In  other  words  the  construction  is  to  the  effect 
that  the  sovereignty  of  the  state  is  suri^endered  to  the  municipality, 
unless  expressly  appropriated  by  the  Constitution  and  laws? 

Mr.  PEPPER.  Well,  Mr.  Chairman,  it  is  a  question  of  point  of 
view.  It  is  either  from  the  central  point  of  view  a  surrender  to  the 
municipality  the  right  now  resident  in  the  state,  or  from  the  local 
point  of  view  it  is  a  strong  assertion  that  the  local  right  of  self-govern- 
ment has  been  surrendered  to  the  central  authority  only  to  the  ex- 
tent that  the  central  authority  sees  fit  to  use  it. 

Mr.  FOX.  Mr.  Chairman:  It  seems  to  me  that  the  inquiry  made 
by  former  Attorney  General  Carson  a  few  moments  ago  is  a  very  per- 
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tinent  one,  and  that  this  section  is  even  more  dangerous  and  objection- 
able than  the  section  we  have  just  voted  down,  section  12.  The  pro- 
vision is  that  municipalities  shall  have  power  of  local  government  and 
corporate  action  adequate  for  municipal  purposes.  It  has  not  even 
the  restriction  that  however  they  may  choose  to  change  their  local 
government,  if  they  see  fit  to  change  the  organization  of  the  govern- 
ment, would  be  subject  to  the  legislature.  I  think  that  it  would  be 
most  unwise  to  adopt  this  section  and  I  hope  the  motion  will  not  pre- 
vail. 

The  CHAIRMAN.  Just  for  the  information  of  the  members,  the 
Chair  would  state  that  he  has  advised Jboroughs  and  townships  for 
which  he  is  solicitor  that  we  look  into  the  charter  and  the  law  to  see 
whether  the  power  is  conferred.  It  is  my  understanding  of  the  law 
that  a  municipality  has  no  other  powers  and  it  seems  to  me  that  it 
ought  not  to  have.  For  instance,  I  have  a  case  now,  in  the  passage 
of  ordinances  that  are  reall,y  criminal  law,  a  very  small  munici- 
pality or  township  could  make  things  a  crime  that  ought  not  be 
permitted  to  be  a  crime.  The  rule  is,  as  I  recall  it,  that  the  legis- 
lative function  has  only  been  lin\itedly  conferred  upon  townships 
of  the  first  class,  fundamentally  does  not  exist  at  all  in  townships 
of  the  second  class;  they  have  no  legislative  function,  and  it  is  only 
limitedly  conferred  as  to  boroughs.  The  power  that  is  to  be  exercised 
is  always  confined  to  the  charter  or  law  creating  them.  That  is  as  I 
understand  it. 

Mr.  PEPPER.  Mr.  Chairman:  That  is  the  point.  In  other  words, 
it  brings  us  back  to  the  old  question  of  limited  corporate  powers  under 
the  law  of  ultra  vires.  If  we  adopt  this  declaration,  then  there  could 
be  no  such  thing  as  municipal  ordinances  or  ultra  vires.  The  muni- 
cipal ordinance  would  be  a  free  exercise  of  municipal  power  and  if 
the  ordinance  were  invalid  the  invalidity  would  not  result  from  a 
lack  of  power,  but  from  the  presence  of  the  constitutional  or  statu- 
tory provision.  ex]3ressed . or  implied.  It  is  in  the  memory  of  all  of 
us  that  it  was  said  by  a  great  chief  justice  of  Pennsylvania,  there 
is  no  such  thing  as  a  doubtful  corporate  power ;  show  me  the  case 
of  a  charter  which  confers  a  doubtful  power  and  I  will  show  you 
the  case  of  a  charter  which  confers  no  power.  In  other  words,  power 
has  to  be  clear  or  it  does  not  exist  when  you  are  construing  public 
grants.  Now  this  reverses  that  rule  and  lets  the  municipality  have 
the  benefit  of  the  doubt  in  any  case  where  the  validitjy  of  an  ordinance 
is  at  issue. 

On  the  question, 

Will  the  Committee  adopt  the  report? 
It  was  not  adopted. 

NEW  ARTICLE,  SECTION  16. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  IG  of  the  proposed  new  article  of  the  Constitution,  the  report 
of  the  special  committee  on  local  government  being  that  this  section 
shall  read  as  follows.  ^  . 

The  Secretary  read  the  proposed  section  as  follows: 

Section  16.  A  municipality  shall  have  exclusive  power  to  regulate  the  rates  to 
be  charged  and  the  services  to  be  rendered,  through  the  operation  of  any  public 
service  facility  built  or  purchased  by  it,  so  long  as  the  title  to  such  facility  is  re- 
tained by  the  municipality. 
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On  the  question, 

Will  the  Committee  adopt  the  report? 

MUNICIPAL  REGULATION  OF  RATES. 

Mr.  PEPPER.  Mr.  Chairman:  I  report  this  at  the  request  of  the 
committee.  I  feel  at  liberty  to  express  my  own  unutterable  dissent 
from  the  proposition  as  it  is  embodied,  in  this  resolution.  As  I  un- 
derstand it,  the  power  of  regulating  public  service,  the  power  of  regu- 
lating the  rates  to  be  charged  for  service  rendered  by  any  public 
utility,  is  the  police  power  of  the  state.  I  have  been  taught  to  believe 
that  the  police  power  is  an  inalienable  power  of  sovereignty.  I  can 
not  think  for  myself  of  the  state  of  Pennsylvania  stripped  of  its 
police  power  either  generally  or  for  limited  purposes.  This  proposal 
is  a  proposal  that  the  state  of  Pennsylvania  should  confer  upon  a 
municipal  corporation  the  j)olice  power  resident  in  the  state,  and 
thereby  disable  itself,  the  state,  from  exercising  the  power  in  ques- 
tion. It  seems  to  me  a  definite  and  concrete  proposal  that  the  power 
to  regulate  rates  and  service  in  the  case  for  example  of  a  subway  or  an 
elevated  railway  of  any  great  municipal  utility,  the  power  to  regulate 
rates  and  service  should  be  vested  in  the  municipality  and  its  agencies 
to  the  exclusion  of  the  regulating  right  of  the  commonwealth.  That, 
it  seems  to  me  as  I  have  said,  is  contrary  to  fundamental  principle. 
I  do  not  think  that  by  constitutional  enactment  we  should  ever 
deprive  the  state  either  generally  or  for  limited  purposes  of  its  police 
power,  which  may  express  itself  in  the  regulation  of  public  servic^. 
I  venture  to  hope  that  while  I  am  reporting  the  section  for  the  con- 
sideration of  the  Committee  of  the  Whole,  the  judgment  of  the 
Committee  of  the  Whole  will  be  adverse  to  its  adoption. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report? 

It  was  not  adopted. 

NEW  ARTICLE,  SECTION  17. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  17  of  the  proposed  new  article  of  the  Constitution,  the  report 
of  the  special  committee  on  local  government  being  that  this  section 
shall  read  as  follows. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  17.  No  street  passengei-  railway  shall  be  constructed  within  the  limits 
of  any  city,  borough  or  township,  without  the  consent  of  its  local  authorities  ;  pro- 
vided, that  nothing  in  this  provision  shall  be  construed  as  to  restrict  the  police  power 
of  the  state  over  the  operation  of  public  utilities. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

CONSTRUCTION  OF  PASSENGER  RAILWAYS  IN 
MUNICIPALITIES. 

Mr.  PEPPER.  Mr.  Chairman:  I  think  that  the  meaning  might 
be  made  still  clearer  if  the  language  were  modified  thus:  "Provided, 
that  nothing  in  this  constitution  shall  be  so  construed  as  to  restrict 
the  police  power  of  the  state  over  the  operation  of  public  utilities." 

I  am  as  much  in  favor  of  the  adoption  of  this  provision  as  I  was 
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opposed  to  the  other.  It  seems  to  me  that  this  is  reciprocal  and 
ought  to  be  made  a  complete  and  definite  statement  as  to  the  exist- 
ence of  the  central  power  of  control  in  matters  affecting  public  service. 

The  CHAIRMAN.  The  report  will  be  considered  as  amended  in 
the  respect  in  which  Mr.  Pepper  has  indicated.  The  Chair  under- 
stands that  the  words  in  this  section,  excepting  those  inserted,  are 
the  precise  words  of  the  present  Constitution. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report?  ■ 
It  was  adopted. 

NEW  ARTICLE,  SECTION  18.  ' 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  18  of  the  proposed  new  article  of  the  Constitution,  the  report 
of  the  special  committee  on  local  government,  being  that  this  section 
shall  read  as  follows. 

The  Secretary  read  the  proposed  section  as  folloAvs: 

Section  18.  All  municipalities  shall  have  the  power  by  ordinance  to  assess  the 
cost  of  a  municipal  improvement  against  property  specially  benefited  thereby,  ir- 
respective of  the  relative  locations  of  the  said  improvement  and  property ;  provided, 
that  such  assessment,  whether  made  payment  in  one  or  several  installments,  shall 
not  exceed  the  increase  in  salable  value  due  to  such  improvement.  The  method  of 
ascertaining  such  assessment  may  be  regulated  by  law. 

On  the  question, 

Will  the  Committee  adopt  the  report?  ■ 

ASSESSMENTS  FOR  PUBLIC  IMPROVEMENTS. 

The  CHAIRMAN.  May  the  Chair  offer  a  suggestion?  At  the  last 
session  of  the  legislature  there  was  an  act  passed  which  limited  the 
act  of  1901  and  all  other  .acts  providing  for  the  assessment  of  the 
cost  of  public  improvements,  and  limited  them  as  I  recall  it  in  this 
main  respect  that  under  the  act  of  1901,  and  another  act  which  fol- 
lowed, it  may  be  190.5,  an  assessing  ordinance  was  passed  particularly 
in  boroughs.  The  "new  provision  of  the  law  was  that  the  assessment 
can  only  be  made  as  the  result  of  the  report  of  a  jury  of  view.  In 
the  community  in  which  I  live  the  effect  of  that  has  been  the  blocking 
of  public  improvements  because  the  municipality  was  afraid  to  make 
a  great  public  improvement  like  the  building  of  a  great  sewer  sys- 
tem and  have  the  questiourof  its  cost  assessed  by  -a  jury  of  view.  As 
this  is  a  very  technical  question,  a  question  of  the  assessment  of  the 
cost  of  municipal  improvement,  and  Mr.  English  and  Mr.  Connelly 
have  had  great  experience  with  it,  it  would  seem  that  it  might  be 
well  to  let  this  section  go  over  until  we  see  what  the  point  of  view 
of  these  experts  on  that  question  is. 

Mr.  PEPPER.  Mr.  Chairman:  I  hope  the  Chair's  suggestion  will 
prevail,  and  before  the  section  is  passed  I  would  like  to  suggest  on 
behalf  of  the  committee  that  the  section  might  be  perfected  some- 
what so  as  to  make  its  meaning  more  clear,  if  the  following  changes 
were  made:  Insert  after  the  words  "to  assess"  in  the  second  line  the 
words  "a  part  or  all  of,"  so  that  the  section  would  read  "All  muni- 
cipalities shall  have  the  power  by  ordinance  to  assess  all  or  part  of 
the  cost  of  a  municipal  improvement."  Then  insert  after  the  words 
"salable  value  due  to  such  improvement"  the  following:  "during  the 
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interval  of  one  year  previous  to  the  antliorization  of  the  improve- 
ment, and  the  fifth  year  following  the  completion  of  the  improve- 
ment." Those  suggestions  came  to  me  from  Director  Twining,  direc- 
tor of  transportation  in  Philadelphia,  who  has  given  a  great  deal  of 
thought  to  this  subject,  and  he  is  strongly  in  favor  of  some  such  en- 
actment as  this,  but  lie  is  of  the  opinion  that  a  period  of  time  sufficient 
for  determining  the  fixed  value,  or  increase  of  value,  should  be  speci- 
fied and  that  the  assessments  should  not  take  ijlace  upon  the  basis  of 
some  seeming  sudden  increase  of  value  which  might  turn  out  from 
the  facts  not  to  be  permanent. 

Mr.  CARSON.  Mr.  Chairman:  What  are  the  exact  words  sug- 
gested ? 

Mr.  PEPPER.  Mr.  Chairman:  "During  the  interval  of  one  year 
previous  to  authorization  of  the  improvement,  and  five  years  follow- 
ing the  completion  of  the  improvement."  I  merely  make  those  sug- 
gestions now  in  order,  if  the  Chair  approves,  that  it  be  incorporated 
in  the  report  of  the  committee. 

Mr.  McCORMTCK.  Mr.  Chairman:  Does  the  language  of  this  sec- 
tion make  it  possible  to  assess  the  cost  upon  every  property  in  the 
city? 

The  CHAIRMAN.    It  looks  so  to  me. 

Mr.  McCORMICK,  Mr.  Chairman:  Is  it  possible  to  determine  a 
fair  salable  value? 

The  CHAIRMAN.  I  tried  a  good  many  cases  and  I  argued  both 
ways.  I  think  this  opens  very  wide  the  door  and  is  a  very  interest- 
ing question. 

Mr.  PEPPER.  Mr.  Chairman:  In  order  that  the  gentlemen  in 
the  interval  may  think  it  over  at  their  leisure,  let  me  say  that  the 
thought  of  the  draftsman  is,  as  I  understand  it,  twofold.  First 
that  there  is  a  provision  enabling  an  authoritative  taking  by  the  law 
of  eminent  domain,  to  take  more  than  is  actually  needed — - 

The  CHAIRMAN.    That  is  the  next  section. 

Mr.  PEPPER.  Mr.  Chairman:  I  withdraw  what  I  said  on  that 
point.  But  I  think  the  question  immediately  under  consideration 
is  to  relieve  the  present  sti'ict  rule  which  limits  the  right  of  assess- 
ment to  an  abutting  property,  a  property  physically  connected  in 
some  way  or  geograpliically  in  some  way  with  the  improvement  under 
consideration.  This  is  an  attempt,  whether  a  successful  one  or  not 
the  conmiittee  will  decide,  to  break  down  so  rigorous  and  seemingly 
so  artificial  a  rule  as  that  there  must  be  actual  abutment  or  contiguity 
as  the  test  of  the  right  to  assess,  and  the  real  test  should  be  the  ef- 
fect in  view  of  the  improvement.  I  point  out  that  it  is  neither 
more  nor  less  a  difficulty  to  determine  the  fair  salable  value  of  the 
property  in  one  case  than  in  the  other.  It  is  jxist  as  hard  to  deter- 
mine the  value  where  it  is  an  abutting  property  as  to  determine 
where  it  is  not. 

Mr.  FISHP]R.  Mr.  Cliairman:  It  seems  to  me  this  provision  is 
open  to  serious  objection.  It  opens  the  way  to  incidental  damages 
without  limitation.    That  is  the  first.    The  second  is  that  it  makes 
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the  lawmaking  power  of  the  municipality  the  judge  of  the  amount 
of  damages  and  enables  them  through  the  ordinance  to  fix  the  assess- 
ment. 

The  CHAIEMAN.  That  is  the  way  it  was  prior  to  the  act  of 
1919.    It  was  that  way  prior  to  the  act  of  1919  as  to  boroughs. 

Mr.  FISHER.  Mr.  Chairman:  But  prior  to  that  in  the  case  of  the 
approi)ri;)tion  of  property,  was,  there  not  an  appeal  to  the  court  in 
case  of  dispute? 

The  CHAIRMAN.  There  could  be  an  appeal  to  the  court,  but  the 
aijsessnient  in  the  first  instance,  in  boroughs  and  cities  of  the  third 
class,  is  by  council  as  benefits  in  an  assessing  ordinance. 

Mr.  FJSHER.  That  was  not  the  case  in  boroughs  with  which  I  had 
experience.  There  were  appraisers  appointed  by  the  court  who  went 
upon  the  property  and  took  into  consideration  the  benefits  and  in- 
juries and  then  struck  a  balance  as  to  whether  there  were  benefits  or 
damages.  If  there  was  damage  an  award  was  made  to  the  property 
owner.    If  there  was  a  benefit  an  assessment  could  be  made. 

Mr.  CHAIRMAN.  That  is  the  way  it  was  previous  to  the  act  of 
1919,  which  restored  the  system  that  existed  before  1905  or  1901, 
whichever  it  was.    But  that  system  had  its  drawbacks. 

Mr.  FISHER.  Mr.  Chainnan:  Yes,  the  property  owners  had  no 
right  of  appeal  to  the  court.  They  were  subject  to  the  arbitrary  rule 
of  the  ordinance  making  body. 

The  CHAIRMAN.    It  has  that  effect,  I  tried  some  cases  under  it. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report  ? 

Mr.  CARSON.  Mr.  Chairman:  I  move  that  the  section  together 
with  the  amendment  be  recommitted  to  the  committee  for  reconsid- 
eration. 

The  CHAIRMAN.  If  I  might  offer  the  suggestion  I  think  it  is  un- 
wise at  this  stage  to  send  things  back  to  the  committee.  We  want 
to  get  our  work  completed  entirely. 

SECTION  18  OF  NEW  ARTICLE  POSTPONED. 

Mr.  PEPPER.  Mr.  Chairman:  I  move  that  further  consideration 
of  this  section  be  postponed  for  the  present. 

Mr.  FISHER.    Mr.  Chairman:  I  second  the  motion. 
On  the  question, 

Will  the  Committee  agree  to  the  motion? 
It  was  agreed  to. 

COMMITTEE  OF  THE  WHOLE  RISES. 

The  Committee  of  the  Whole  tlien  rose  and  the  Chairman  reported 
progress. 

ADJOURNMENT. 

Mr.  FISHER.    Mr.  Chairman:  T  move  that  the  Commission  do 
now  adjourn  until  11.30  o'clock  Tuesda;/  morning,  February  3,  1920. 
Mr.  CARSON.    Mr.  Chairman:  I  second  the  motion. 
The  motion  was  agreed  to. 

Whereup'on,  at  12.30  o'clock  P.  M.,  the  Commission  adjourned 
until  11.30  o'clock  Tuesday  morning,  February  3,  1920. 
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■  Senate  Chamber, 

■  Tuesday,  February  3,  1920. 

The  Commission  met  at  11.30  o'clock  A.  M. 
The  Chairman,  William  I.  Schaffer,  in  the  Chair. 
The  CHAIRMAN.    The  hour  fixed  for  the  meeting  of  the  Commis- 
sion having  arrived,  the  Commission  will  be  in  order. 

ROLL  CALl.. 

The  CHAIRMAN.    The  Secretary  will  now  call  the  roll. 
The  roll  was  called  by  the  Secretary  and  was  as  follows: 

PRESENT— 18. 

Alter,  Carson,  Connelly,  English,  Fisher,  Gordon,  McCormick,  Miller,  Munce, 
Pepper,  Perrine,  Reed,  Smith,  Stackpole,  Thorpe,  VoU,  Warburton,  Schalier  (Chair- 
man) . 

ABSENT— 6. 

Cuyler,  Fox,  Kelly,  Piuchot,  Sulzberger,  Tyson. 

The  CHAIRMAN.  A  quorum  of  the  Commission  being  present, 
the  Commission  will  proceed  with  its  business. 

JOURNAL  APPROVED. 

Mrs.  MILLER.  Mr.  Chairman:  I  move  that  the  reading  of  the 
Journal  be  dispensed  with  and  the  Journal  approved. 

Mrs.  WARBURTON.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to.  . 

REPORTS  FROM  COMMITTEES. 

The  CHAIRMAN.  Are  there  any  reports  from  committees  at  this 
time? 

Has  Committee  No.  1  anything  to  report? 

Mr.  ALTER,.  Mr.  Chairman:  Committee  No.  1  has  nothing  to 
report. 

The  CHAIRMAN.    Has  Committee  No.  2  anything  to  report? 

Mr.  CARSON.  Mr.  Chairman:  Committee  No.  2  has  nothing  to 
report  at  the  present  time. 

The  CHAIRMAN.    Has  Committee  No.  3  anything  to  report? 

Mr.  THORPE.  Mr.  Chairman:  Committee  No.  3  has  nothing  to 
report. 

The  CHAIRMAN.    Has' Committee  No.  4  anything  to  report? 
Mr.  PEPPER.    Mr.  Chairman:    Committee  No.  4  has  nothing  to 
rf'port. 

The  CHAIRMAN.    Has  Committee  No.  5  anything  to  report? 
Mr.  SMITH.    Mr.  Chairman:    Committee  No.  5  has  nothing  to  re 
port. 
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The  CHAIRMAN.    Has  any  special  committee  anvtliiDg  to  report, 
or  has  any  member  of  the  Commission  anything  to  brings  before  the 
Commission  at  this  time?    If  not,  if  there  is  no  objection,  the  Com 
mission  will  resolve  itself  into  the  Committee  of  the  Whole  for  the 
purpose  of  proceeding  with  the  calendar. 

COMMITTEE  OF  TH:E  WHOLE. 

The  Commission  then  resolved  itself  into  the  Committee  of  the 
Whole,  William  I.  Schaffer,  Chairman. 

BUDGET  AMENDME^v'T. 

Mr.  REED.  3Ir.  Chairman:  Mr.  Pinchot  has  sent  to  me  a  pro- 
posed amendment  to  the  budget,  part  of  section  15,  I  think^it  is,  and 
asked  me  to  present  it  for  him. 

The  CHAIR^MAX.  Judge  Reed  presents  a  proposed  amendment 
to  section  15  coming  from  Mr.  Pinchot,  amendments  to  the  budget, 
which  will  be  read  by  the  Secretary'. 

The  Secretary  read  the  proposed  amendments  as  follows : 

Ou  or  before  February  15  of  each  odd-numbered  year  the  Governor  shall  submit 
to  the  general  assembly  a  budget.  The  budget  shall  contain  a  statement  of  proposed 
appropriations  and  estimated  revenues  for  the  two  fiscal  years  next  ensuing,  includ- 
ing appropriations  for  charitable,  educational  and  benevolent  purposes.  The  Gov- 
ernor shall,  at  the  time  of  presenting  the  budget  to  the  general  assembly,  submit  a 
bill  containing  the  proposed  appropriations  for  the  fiscal  years  covered  by  said  bud- 
get, as  well  as  any  bill  or  bills  embodying  such  recommendations  as  be  may  desire  to 
make  as  to  sources  of  revenue.  No  appropriatons  for  charitable,  educational  or 
benevolent  purposes  to  corporations  and'  associations  not  vholly  under  state  control 
shall  be  made  by  the  general  assembly  except  as  budget  items.  The  Governor,  in 
the  budget,  may  not  insert  any  item  for  the  benefit  of  any  such  corporation  or  as- 
sociation, but  shall  either  specify  the  amount  of  appropriation  proposed  in  the  case 
of  each  class  of  beneficiaries,  or  may  include  the  aggregate  of  all  such  appropria- 
tions in  a  single  item.  In  either  case,  he  shall  submit  a  plan  for  distributing  the 
item  among  classes  of  beneficiaries  according  to  a  schedule  based  upon  the  relative 
importance  of  said  classes  and  among  beneficiaries  within  each  class  according  to  the 
relative  amount  of  value  of  service  rendered,  and  relative  conformity  to  standards  of 
excellence  and  the  plan  shall  include  rules  for  measuring  seniee  and  fixing  stand- 
ards. Such  rules  shaU  apply  equally  and  uniformly  to  all  beneficiaries  of  the  same 
class. 

Immediately  upon  receipt  of  the  Governor's  budget,  the  presiding  officer  of  the 
House  of  Repi-esentatives  shall  introduce  in  such  House  the  said  appropriation  bill 
and  also  all  bills  relating  to  sources  of  revenue  submitted  by  the  Governor. 

The  general  assembly  shall  have  power  to  decrease,  strike  out  or  otherwise  alter 
any  item  in  the  appropriation  bill :  provided,  that  in  the  ease  of  items  of  appropria- 
tions for  charities,  educational  and  benevolent  puiijoses  the  general  assembly  may 
not  change  the  application  of  his  plan  to  particular  beneficiaries,  but  mav  modify 
the  Gov  ernor's  plan  as  a  vrhole ;  provided,  that  the  general  assembly  mav  not  make  a 
specific  appropriation  to  a  specific  beneficiary.  Until  the  appropriation  bill  shall 
have  been  finally  acted  upon  by  both  Houses  of  the  general  assembly,  neither  House 
shall  consider  any  appropriation  measure,  unless  the  same  shall  bo  solely  for  the 
immediate  needs  of  the  general  assembly,  or  shall  ha\-e  been  submitted  to  the  gen- 
eral assembly  by  the  Governor  with  the  request  that  it  be  acted  upon  in  advance  of 
the  appropriation  bill. 

The  final  adjournment  of  the  general  assembly  shall  not  tale  place  until  a  period 
of  ten  days  shall  have  elapsed  after  the  appropriation  bill  shall  have  been  finally 
acted  upon  by  both  Houses  of  the  general  assembly  and  shall  have  been  presented  to 
the  Governor. 

The  CHAIRMAN.  This,  of  course,  would  have  to  come  as  a  sub- 
stitute for  the  report  of  the  committee,  because  there  is  a  report  of 
the  committee. 

Mr.  REED.  ilr.  Chairman :  It  is  somewhat  embarrassing  to  me. 
because  this  information  is  contained  in  his  letter  sent  to  me.  It 
Ih  intended  to  prevent  any  appropriation  to  a  private  institution.  I 
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would  \erj  greatlj'  appreciate  your  putting  it  before  the  Ck)mmis- 
sion.  It  is  possible  he  did  uot  have  this  report  of  the  committee  when 
lie  wrote  that,  but  I  had  the  duty  to  perform  and  I  have  performed  it. 

The  CHAIRMAN.  There  is  nothing  before  the  Committee  except 
the  report  of  the  committee  unless  that  is  offered  as  a  siibstitute  and 
seconded. 

Mr.  REED.  Mr.  Chairman:  I  move  that  that  be  substituted  for 
the  report  of  the  committee. 

Mr.  McCORMTCK.    Mr.  Chairman:    J  second  the  motion. 
On  the  queston, 

Will  the  Committee  agree  to  the  motion  ? 

The  CHAIR]\IAN.  The  date  here  has  been  fixed  as  February  15th 
There  is  one  objection  to  it.  It  does  not  seem  Jo  the  Chair  that  it 
would  be  humanly  possible  for  his  doing  the  things  contemplated 
by  this  substitute  between  the  time  of  his  going  into  office  and  Feb- 
ruary 15th,  the  first  year  that  the  Governor  takes  office. 

Mr.  REED.  Mr.  Chairman:  I  only  presented  it,  1  say,  because 
T  was  asked  to ;  and  in  the  second  place  I  thought  possibly  the  gentle- 
men who  had  been  working  on  this  section  last  week  might  see  some- 
where in  it  the  germ  of  a  suggestion  to  add  to  their  report. 

Mr.  CONNELLY.  Mr.  Chairman:  Has  the  committee  reported 
on  this  matter? 

The  CHAIRMAN.  The  committee  has  reported  on  it  as  section  15, 
as  it  is  on  the  calendar. 

Mr.  PEPPER.  Mr.  Chairman:  Would  it  be  in  order  to  move  that 
consideration  of  the  substitute  which  is  introduced  be  postj)oned 
until  after  action  is  taken  on  the  report  of  the  committee? 

The  CHAIRMAN.  If  action  on  the  report  of  the  committee  is 
taken  that  would  be  action  of  the  Committee  of  the  Whole,  and  this 
cannot  be  offered  as  a  substitute. 

Mr.  PEPPER.  Mr.  Chairman:  My  thought  Avas  sir,  that  any- 
thing that  is  in  the  substitute  can  be  availed  of  during  the  course 
of  the  debate  and  if  the  report  of  the  committee  is  defeated  then  this 
can  be  brought  up.  If  the  report  of  the  committee  is  adopted  we 
cculd  not  consider  the  other. 

The  CHAIRMAN.  It  seems  to  the  Chair  that  the  substitute,  as  a 
substitute,  would  have  to  be  voted  upon  first.  Then .  anything  that 
is  in  the  substitute  that  may  be  desirable  to  be  incorporated  in  the 
report  of  the  committee  as  amended  can  be  incorporated  in  the  re- 
port of  the  committee  in  that  way. 

Mr.  ALTER.  Mr.  Chairman:  The  section  as  reported  by  the  com- 
ndttee  is  substantially  the  section  which  was  introduced  by  Senator 
Fisher.  I  would  like  to  have  Senator  Fisher  present  when  the  dis- 
cussion is  gone  into,  either  as  to  the  substitute,  or  as  to  the  section 
reported  by  the  committee.  I  understand  he  is  in  town  and  will  be 
here  shortly.  I  would  ask,  therefore,  that  the  committee  proceed 
with  some  of  the  following  sections  and  defer  consideration  of  this 
matter  until  Senator  Fisher  is  present. 

The  CHAIRMAN.  If  there  is  no  objection,  further  consideration 
of  this  section  will  be  postponed  until  the  arrival  of  Senator  Fisher, 
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who  is  at  a  heariug  in  my  office,  and  until  the  section  is  reached  in 
its  order  on  the  calendar. 

NEW  AKTTCLE,  SECTION  5. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  5  of  the  proposed  new  article  of  the  Constitution,  the  report 
of  the  special  committee  on  local  government  being  that  this  sec- 
tion shall  read  as  follows. 

The  Secretary  read  the  proposed  section  as  follows : 

Section  5.  The  general  assembly  may  provide  for  the  creation  of  classes  of  in- 
corporated districts  wholly  or  partly  within  the  boundaries  of  one  or  more  muni- 
cipalities and  may  vest  in  sucli  incorporated  districts  one  or  more  of  the  pow.'rs  al- 
ready exercised  by  the  municipalities  within  their  respective  boundaries  or  additional 
powers,  and  may  make  any  power  so  vested  an  exclusive  power  of  the  incorporated 
district  or  a  power  concurrent  'with  the  municipalities  wholly  or  partly  within  their 
respective  boundaries  ;  provided,  that  no  such  incorporated  district  shall  be  created 
or  its  boundaries  extended  or  its  powers  increased  except  by  the  consent  of  at  least 
a  majority  of  such  electors  resident  within  the  proposed  boundaries  of  the  incor- 
porated district  as  shall  vote  on  the  question  at  an  election  whicli  shall  be  held  as 
may  be  provided  by  law. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

INCOKPOKATED  DISTRICTS. 

Mr.  CONNELLY.  Mr.  Chairman:  As  I  understand  this  section,  it 
iiliows  incorporated  districts  an  opportunity  of  creating  other  dis- 
tricts, at  Philadelphia,  for  instance,  as  I  undei'stand  this  section — it 
would  allow  in  Philadelphia  the  creating  of  any  number  of  districts 
and  would  take  away  from  the  present  constituted  municipal  authoi'- 
ities  the  powers  which  had  been  delegated  to  them.  Now,  1  bring  that 
matter  up,  whether  that  is  a  wise  provision  at  this  time  to  make,  in 
view  of  the  general  discussion  that  is  bound  to  take  place  here,  as  to 
certain  interference,  so  far  as  the  municipality  is  concerned.  I  recog- 
nize the  thought  as  expressed  in  this  section,  that  this  is  not  to  be 
imposed  upon  that  district  ;except  by  the  vote  of  the  people.  That, 
too,  has  its  objection,  so  far  as  some  municipalities  are  concerned, 
inasmuch  as  it  means  a  special  election — I  am  talking  now  just  for 
the  sake  of  giving  my  viewpoints  so  far  as  Philadelphia  life  is  con- 
cerned— an  expenditui'e,  if  it  were  a  special  election,  of  a  hundred 
thousand  dollars  or  more,  but  it  seems  to  me  that  this  section  is  not 
clear  from  any  standpoint  because  in  times  of  political  stress  if  there 
should  be  a  controlling  factor  in  the  legislature  and  if  there  should 
be  certain  adverse  elements,  so  far  as  my  argument  is  concerned,  in 
narromng  that  viewpoint  of  Philadelphia,  that  they  could  take  away 
from  the  present  mayor  of  Philadelphia  the  police  power  and  delegate 
it  to  somebody  else  and  then  have  a  special  election  to  carry  it  out 
through  any  machinery.  I  do  not  believe  that  that  is  correct  in  the 
light  of  modern  thought  inasmuch  as  I  believe  that  all  power  in  a 
uiunicipality  ought  to  belong  entirely  to  that  corporate  power,  and 
there  should  not  be  the  incorporation  of  incorporated  districts  to  take 
away  under  the  guise  of  a  rider,  which  may  be  sanctioned,  of  course, 
by  the  people  to  carry  that  purpose  into  etTect,  to  disrupt  a  municipal 
government.  That  is  what  this  finally  leads  to.  It  can  take  away  the 
police  power  of  Philadelphia.   It  can  take  away  certain  powers  in  the 
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department  of  public  works.  It  can  take  away  certain  powers  which 
are  now  given  under  the  act  of  1857,  or  1867,  whichever  it  is,  that 
gives  to  Fairmount  Park  the  control  over  its  thoroughfares.  It  can 
take  certain  other  powers  away,  and  then  create,  Avhat  seems  to  me 
to  be  one  thing  that  ought  not  to  be  created  today,  the  creation  of 
commissions  running  parallel  with  municipal  government,  and  func- 
tions that  pi'operly  belong  to  that  government.  Now,  I  am  dealing 
with  it  from  a  practical  standpoint.  I  am  taking  it  from  the  basis 
that  I  recognize  that  this  thought  is  intended  to  cover  certain  situa- 
tions throughout  the  commonAvealth.  I  am  willing  to  help  upon  that. 
But  certainly  as  a  Philadelphian,  I  cannot  vote  for  any  proposition 
that  allows  in  any  incorporated  district  the  taking  away  of  the  pow- 
ers of  the  constituted  municipal  authorities  and  vesting  them  in  a 
commission  that  might,  politically  or  otherwise,  be  diametrically  op- 
posed to  the  best  principles  of  city  government. 

Now,  that  is  what  this  means  and  I  think  it  my  duty  to  call  this 
matter  to  your  attention.  It  is  creating  commissions  within  com- 
missions. It  is  taking  away  powers  that  belong  to  municipal  gov- 
ernments. At  this  moment  I  was  going  to  ask  permission  of  the 
Chair  to  allow  this  matter  to  lie  over  until  the  end  of  the  calendar. 
I  would  rather  discuss  some  of  the  questions  that  were  voted  upon 
by  this  Commission  and  further  elaborate  this  thought,  but  if  you 
allow  this  to  be  done  then,  of  course,  you  could  not  subsequently  go 
along  so  far  as  home  rule  of  municipalities  is  concerned.  I  do  not 
know  how  it  is  going  to  work  out  practically.  I  would  be  opposed, 
Mr.  Chairman,  to  this  section,  in  view  of  the  thought  expressed  as 
to  what  it  practically  meaps  so  far  as  Philadelphia  is  concerned. 
When  I  say  Philadelphia,  I  am  only  using  Philadelphia  as  an  ilLi- 
stration  of  my  thought.  I  do  not  want  to  be  placed  in  the  position 
of  speaking  here  as  a  Philadelphian  against  the  best  interests  of  any 
other  part  of  the  commonwealth  of  Pennsylvania.  I  only  use  that 
as  an  illustration  of  my  thought. 

Mr.  KEED.  Mr.  Chairman:  I  think  this  section  grew  out  of  a 
letter  that  was  written  to  our  committee  by  some  engineers,  sug- 
gesting that  there  ought  to  be  powers  in  the  legislature  to  create 
districts  for  certain  specific  improvements.  What  they  had  in  mind 
was  that  the  floods  of  the  Allegheny  and  Monongahela  rivers,  which 
affect  Pittsburgh  every  once  in  a  while,  could  be  controlled  by  a  sys- 
tem of  improvements  which  no  single  municipality  could  bear,  be- 
cause it  necessarily  goes  outside  of  their  limits,  and  in  the  case  of 
the  Allegheny  river  they  had  a  very  comprehensive  scheme  involving 
the  erection  of  reservoirs  and  various  flood  walls,  and  all  that  sort  of 
thing,  which  would  be  a  much  larger  expense  than  any  single  muni- 
cipality could  contemplate,  because,  as  I  say,  they  would  have  to  go 
forty  or  fifty  miles  up  the  river  to  build  those  reservoirs.  Now,  from 
that  somebody  has  evolved  this,  to  me,  very  treacherous  provision. 

Mr.  CONNELLY.  Mr.  Chairman:  I  might  say  that  I  have  in 
mind  exactly  what  Judge  Reed  has  suggested^  because  some  of  the 
gentlemen  from  Pittsburgh  have  already  discussed  the  matter,  and  I 
intended  to  discuss  it  with  Mr.  Alter.  I  do  not  believe  that  it  in 
any  way  helps  the  people  that  you  have  just  spoken  of,  and  it  seems  to 
be  too  narrow  in  its  application.  What  I  had  in  mind— and  I  must 
express  my  apologies  for  being  sick,  and  I  did  not  give  my  attention 
to  the  committee  when  this  matter  was  originally  dicussed.   We  dis- 
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cussed  this  matter  with  one  of  the  men  connected  with  the  Depart- 
ment of  Internal  Affairs,  who  was  formerly  a  Philadelphian,  and  we 
took  his  language  which  I  am  only  presenting  as  a  general  proposi- 
tion, and  which  is  not  quite  complete,  except  that  commissions  to 
be  known  as  city  planning  commissions  may  be  created,  the  boun- 
daries of  their  jurisdiction  established,  and  expenses  provided  for 
and  their  powers  and  duties  prescribed,  to  secure  co-ordinated  com- 
prehensive plans  of  highways  and  roads,  parks  and  parkways  and 
all  other  means  or  sj^stems  of  communication,  land  sub-division,  water 
supply,  sewage  and  sewage  disposal,  collection  and  disposal  of  gar- 
bage, housing,  sanitation  and  other  puWic  improvements  where  the 
exercise  of  such  powers  and  duties  is  not  otherwise  provided  for  by 
law.  That  leaves  to  the  general  assembly  the  power  to  provide  for 
these  things,  and  with  certain  changes  of  language  would  meet  the 
situation  which  Judge  Eeed  speaks  of  and  which  the  gentleman  from 
Philadelphia  discussed  and  thinks  would  meet  their  situation  by 
using  certain  words  in  relation  to  river  rights,  and  so  on. 

Mr.  ENGLISH.  Mr.  Chairman:  I  think  it  would  be  very  unfortu- 
nate if  we  were  entirely  to  lose  sight  of  the  important  principles  in- 
volved in  this  section.  The  local  situation,  as  I  understand  it,  in  Penn- 
sylvania, with  regard  to  commissions  of  this  character  is  something 
like  this.  The  legislature  has  had  absolute  jurisdiction  and  control 
over  the  creation  of  the  powers,  the  duties,  and  the  boundaries  of 
municipalities.  Probably  the  legislature  might  have  the  power  to 
create  and  define  such  commissions  as  we  have  in  minc^,  when  we 
think  of  this  section,  but  in  view  of  the  presence  in  the  Constitution 
of  section  20  of  article  III,  which  prohibits  the  delegation  of  any 
municipal  power  or  function  to  a  special  commission,  there  is  some 
doubt  as  to  the  power  of  a  legislature  in  the  premises;  and  therefore 
this  section  is  recommended.  The  thought  is  something  like  this: 
In  the  development  of  the  community  life  of  Pennsylvania  it  happens 
that  municipal  boundary  lines  are  not  strictly  followed,  so  that  you 
may  have  a  community  which  extends  in  substance  through  perhaps 
ten  or  a  dozen  communities  which  substantially  are  one,  and  which 
have  in  common  a  great  many  problems.  It  might  be  desirable  to 
establish  and  maintain  a  uniform  park  system  through  all  of  these 
municipalities,  a  system  of  parks  in  which  all  would  be  interested, 
and  which  would  be  beneficial  alike  to  the  people  of  all  of  them.  It 
would  be  entirely  possible  to  establish  a  single  drainage  system  for 
more  than  one  municipality  at  their  joint  cost  for  the  benefit  of  all. 
In  Massachusetts  there  is  a  metropolitan  district  around  the  city 
of  Boston,  a  municipality  which  has  jurisdiction  over  something 
like  twenty-eight  separate  and  distinct  municipalities,  and  which  has 
had  delegated  to  it  (taking  away,  necessarily,  from  all  of  the  muni- 
cipalities) certain  municipal  functions.  And  that  is  the  thought  be- 
hind this  section.  It  may  be  that  there  are  some  dangers  incidental 
to  the  application  of  it  to  practical  life  due  perhaps  to  the  manner 
in  which  it  is  drawn.  It  may  be  objectionable,  as  my  friend  from 
Philadelphia  suggests,  to  take  wholly  from  within  a  single  munici- 
pality the  control  of  certain  municipal  functions,  but  that  in  no  way 
detracts  from  what  seems  to  me  to  be  the  substantial  merit  of  the 
section.  There  are  certain  metropolitan  problems  to  be  found  in 
every  metropolitan  community  which  are  not  confined  arbitrarily 
within  the  fixed  boundary  lines  of  municipalities,  and  it  is  in  order 
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to  enable  the  legislature  to  provide  a  remedy  beyond  doubt  for  a 
situation  such  as  I  have  described  that  this  section  is  recommended. 
Possibly  it  might  be  desirable  to  so  redraft  it  as  to  relieve  the  ap- 
prehensions of  those  who  fear  that  the  legislature  might  run  amuck 
and  take  out  of  the  municipality  certain  functions  that  it  ought  to 
have.  Personally,  I  do  not  entertain  such  apprehensions.  I  have 
some  confidence  in  the  wisdom  of  the  legislatui^e.  I  feel  that  they 
are  generally  responsive  to  the  wishes  of  the  people,  and  that  you 
are  not  likely  to  find  at  any  time  in  the  legislature  in  the  future  a 
situation  where  the  representatives  of  the  people  here  at  Harrisburg 
will  arbitrarily  and  without  reason  take  away  from  any  municipality 
or  any  class  of  municipalities  functions  that  properly  should  be  kept 
within  the  control  of  representatives  of  tlie  people  who  live  within 
that  municipality.  On  the  other  hand,  it  might  be  found  desirable 
to  create  a  special  commission  within  a  municipality  for  the  dis- 
charge of  certain  functions,  taking  care  of  parks,  playgrounds,  and 
any  number  of  municipal  powers  that  can  best  be  administered 
through  a  commission  of  that  kind.  It  seems  to  me  that  the  section 
amply  protects  the  situation  from  abuse  in  that  it  reserves  to  the 
people  in  the  community  affected  the  right  to  veto  any  such  propo- 
sition. , 

Mr.  RjJED.  Mr.  Chairman :  In  our  committee  we  have  drawn  up 
a  provision  which  was  plain  and  intended  to  meet  the  situation  pre- 
sented by  these  Pittsburgh  engineers.  I  do  not  have  a  copy  of  the 
amendment  because  we  dropped  it  and  let  Committee  No.  5  have 
it  as  par  t  of  flieir  municipal  consideration.  But,  in  substance,  it  was 
that  the  general  asse;iroly  may  by  general  laws  provide  for  the  crea- 
tion of  taxing  districts  to  facilitate  impi'ovements  therein,  and  our 
idea  was,  if  the  legislature  saw  fit  to  do  it,  that  they  could  create  a 
taxing  district  for  the  city  of  Pittsburgh  and  various  boroughs  up  the 
Allegheny  river,  using  that  as  an  illustration,  and  calling  that  a  tax- 
ing district  and  imposing  a  tax  for  those  particular  improvements  in 
some  constitutional  way,  and  have  the  improvements  carried  out  by 
a  commission.  But  the  vice  of  this  to  me,  of  this  provision  that  is 
now  before  the  Committee,  is  the  statement  that  it  may  then  vest  in 
such  incorporated  districts  one  or  more  poAvers  already  exercised  by 
the  municipality  within  tlie  respective  boundaries.  That  is  not  what 
we  were  considering  at  all.  We  were  undertaking  to  create  a  district 
that  could  exercise  a  power  wliich  was  not  vested  in  any  particular 
municipality  at  this  time. 

Mr.  ALTER.  Mr.  Chairnmn:  I  concur  in  the  views  of  the  gentle- 
man from  Philadelphia,  Mr.  Connelly,  as  to  the  dangers  which  seem 
to  lie  in  the  section  as  it  is  upon  the  calendar.  T  have  had  some 
conversation  from  time  to  time  with  the  gentlemen  from  the  west- 
er ii  part  of  the  state  v.dio  are  anxious  to  have  the  legislature  em- 
powered to  make  some  pi'ovision  for  the  problems  which  Judge 
Reed  has  referred  to ;  and  as  a  substitute  for  the  section  as  it  is  upon 
the  calendar,  wliicli  worrld  provide  for  the  problems  these  gentle- 
men from  the  westeJ-n  part  of  the  state  have  in  mind,  and  at  the  same 
time  probably  provide  for  such  community  matters  as  may  be 
desirable,  af5  indicated  by  the  gentleman  from  Erie,  I  would  like 
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to  offer  for  the  consideration  of  the  Committee  this  section  as  a 
substitute  for  the  section  upon  the  calendar,  if  the  Secretary  will 
be  good  enough  to  read  it. 

The  CHAIRMAN.  Tlie  Secretary  will  read  the  substitute  pro- 
posed by  Mr.  Alter. 

The  substitute  was  read  by  the  Secretary  as  follows:  . 

The  general  assembly  may  provide  for  the  creation  of  classes  of  incorporated  dis- 
tricts wholly  or  partly  within  the  boundaries  of  one  or  more  municipalities,  and  may 
vest  ill  such  incorporated  districts  the  power  to  provide  for  the  regulation,  the  flow 
of  streams,  flood  control,  water  transportation,  water  supply  and  development  of 
water  power,  sewage  disposal,  sanitation,  parks  and  any  other  conservation  and  de- 
velopment of  the  natural  resources  of  the  commonwealth  ;  provided,  that  no  such  in- 
corporated district  shall  be  created  or  its  boundaries  extended  except  by  the  consent 
of  the  electors  resident  within  the  territory  of  the  proposed  boundaries  of  the  in- 
corporated district  who  shall  vote  on  the  question  at  an  election  that  may  b(i  held 
as  provided'  by  law :  provided  further,  that  no  incorporated  district  shall  be  created 
entirely  within  the  boundaries  of  a  city  or  borough. 

Mr.  CARSON.    Mr.  Chairman:  I  second  the  substitute. 
On  the  question, 

Will  the  Committee  adoi)t  the  substittite? 

Mr.  REED.  Mr.  Chairman:  I  would  like  to  ask  if  that  requires 
the  unanimous  consent  of  the  electors  or  whether  it  does  not  mean 
the  consent  of  the  majo'-ity. 

Mr.  ALTER.  Mr.  Ciiairman:  It  is  intended  to  mean  the  con- 
sent of  the  majority. 

The  CHAIRMAN.  The  Chair  would  like  to  call  the  attention  of 
thei  Committee  to  the  matter  of  county  lines.  County  lines  it  would 
seem  ought  to  be  considered  in  connection  with  ^Tuch  a  provision, 
either  as  a  substitute  or  as  the  section  is  reported  by  the  committee. 
There  are  around  Philadelphia,  in  Delaware  county  and  in  Bucks 
county,  municipalities  of  various  kinds,  boroughs  and  townships. 
Some  boruiig'is  will  ^-'ecome  cities  and  townships  of  the  first  class. 
This  will  form  impcriioii  i>i  'nn pvrio  in  that  territory  and  there  would 
be  a  most  terrible  confusion  it  s^'ems  to  me.  TIow  would  you  work 
out  problems  where  county  lines  are  not  ponsidered? 

Mr.  PEPPER.  Mr.  Chairman:  I  should  like  to  inquire  of  Mr. 
Alter  through  you  whether  in  his  opinion  a  grant  of  power  which 
the  substitute  contemplates  is  ado'ii.'ite  to  authorize  the  general  as- 
sembly to  confer  the  taxing  power  wy-m  an  incorporated  district. 
As  I  understari'l  it  these  taxiitg  districts,  as  tliev  are  called  in  other 
states,  ey'st  primarily  for  the  purpose  of  raising  by  local  taxation 
funds  for  public  improvements  within  the  limits  i.f  the  district,  such 
as  the  reclamation  of  a  ilooded  area,  and  then  b.y  a'^sessing  the  re- 
sulting benefits  upon  the  property  that  is  improved  ]-.\  the  process 
recoup  the  district  to  a  large  extent  for  the  expenditure.  There  are 
also  bonds  in  many  of  these  districts  in  other  states,  in  Ohio,  i  tliink, 
and  in  variotis  places  along  the  Mississippi  river  where  levees  have  to 
be  built  and  like  public  improvements  on  a  large  scale,  where  bond 
capital  is  needed.    1  wanted  to  incjuive  w-iotlier  this  grant  of  a 

power  to  regulatp  the  finw  v'i   a'i<!  ;•■       ■■  ■  'lyings  that  are 

specified  would  carry  with  it  by  proper  implirali'ii  'he  ]>ower  to 
tax  and  the  power  to  borrow  money  and  the  poAver  to  assess  benefits 
against  property.  It  seems  to  me  that  those  things  ought  to  be 
in  the  grant  of  power  if  those  districts  are  to  function.    It  was  not 
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clear  to  my  mind  that  the  power  to  regulate  was  sufficient  to  cover 
the  contingencies. 

Mr.  ALTEE.  Mr.  Chairman:  I  have  no  thought  particularly 
as  to  that  part  of  the  section.  It  does  not  originate  with  me,  but 
merely  embodies  the  thoughts  of  the  gentlemen  to  whom  I  have  re- 
ferred, who  are  anxious  to  get  something  which  will  permit  particu- 
larly the  control  of  the  flood  water  reservoirs  of  the  western  part  of 
the  state.  I  would  think  that  the  taxing  power  at  least  would  be 
necessarily  implied  in  the  section  as  it  has  been  submitted.  Other- 
wise, the  districts  would  be  helpless.  Whether  it  would  be  implied 
that  they  have  i)ower  to  issue  bonds  and  borrow  money  I  do  not  know. 
The  right  to  assess  benefits  is  scarcely  a  thing  that  would  be  im- 
plied without  some  express-provision.  But  the  section  which  I  have 
submitted  as  a  substitute,  Mr.  Chairmau,  is  intended  by  me  merely 
as  a  suggestion  and  not  as  a  result  of  anj  very  elaborate  thought 
upon  my  part. 

Mr.  REED.  Mr.  Chairman:  I  would  like  to  suggest  to  the  gentle- 
man that  this  power  be  confined  to  necessities  and  that  he  strike  out 
the  word  "parks."  I  do  not  want  to  be  dispossessed  of  my  house  to 
lay  out  a  park  somewhere  between  Pittsburgh  and  Greensburg. 

Mr.  ALTER.  Mr.  Chairman:  I  am  perfectly  willing  to  strike  out 
that  part. 

Mr.  McCORMICK.  Mr.  Chairman:  I  sincerely  hope  that  the  word 
"parks"  will  not  be  stricken  out.  I  think  that  any  one  who  has 
studied  the  development  of  municipal  parks,  and  has  been  to  Massa- 
chusetts, or  has  been  to  cities  where  they  have  expanded  what  thej 
call  their  metropolitan  systems  which  tie  up  communities  bordering 
on  large  cities,  I  do  not  think  if  they  would  take  a  trip  through  those 
parks  and  study  those  conditions  that  they  would  ask  to  have  the 
word  "parks"  stricken  out  of  this  resolution.  But  I  am  not  sure  if 
this  thing  is  in  proper  shape.  I  want  to  ask  for  information  if  I  can 
from  Mr.  Alter  or  anyone  who  can  give  it  to  me,  as  to  whether  or  not 
excluding  municipalities  and  boroughs  would  not  defeat  the  things 
which  he  wants  to  accomplish.  It  may  not.  I  am  just  asking  for 
information.  For  instance,  the  control  of  waterways,  the  tying  up 
of  a  city  park  system  with  a  metropoliitan  system  outside  the  city  or 
drainage  systems,  I  wondered  whether  or  not  the  city  was  to  be  a 
part  of  that  new  creation,  whether  this  thing  could  be  effective  in 
working  out  the  plan  that  is  proposed. 

Mr.  ALTER.  Mr.  Chairman:  I  think  the  gentleman  from  Dauphin 
has  misapprehended  the  concluding  sentence  of  the  proposed  section. 
It  is  not  intended  to  exclude  cities  and  boroughs  from  the  operation 
of  the  section,  but  to  provide  that  no  such  district  shall  consist  solely 
of  the  territory  of  one  city  or  one  borough. 

Mr.  McCORlIICK.  Mr.  Chairman:  I  accept  that.  I  thank  you. 
One  more  question,  if  I  may. 

Mr.  CARSON.  Mr.  Chairman:  Would  not  that  language  be  a 
satisfactory  substitute  for  the  proviso,  if  the  stenographer  will  re- 
peat? 

Mr.  ALTER.   Mr.  Chairman:  The  proviso  was  drawn  by  some  one 
other  than  myself. 
Mr,  CARSON.   Mr.  Chairman;  I  think  it  is  preferable  to  what  is 
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already  there.  My  mind  is  in  favor  of  this  proposition,  but  I  am 
really  in  the  dark  as  to  the  whole  thing. 

Mr.  McCORMlCK.  Mr.  Chairman:  One  more  question  as  to  the  dis- 
tricts affected;  if  this  waterway,  or  flood  control,  or  park  system, 
whatever  it  may  be,  should  pass  through  and  be  confined  within  the 
limits  of  a  township  only,  would  that  be  the  district  in  which  the 
vote  was  taken,  the  electors,  or  would  the  vote  be  taken  by  the  entire 
county  through  which  this  improvement  passed,  because  the  entire 
county,  a  large  part  of  the  county  probably,  in  addition  to  the  town- 
ship would  be  the  property  to  be  improved,  and  would  the  vote  only 
be  within  the  area  taken  or  only  within  the  district  through  which 
the  improvement  passed,  or  would  it  be  the  county  municipality  ? 

Mr.  ALTER.  Mr.  Chairman:  I  think  the  vote  would  be  confined 
to  the  district  which  was  to  be  included;  that  is,  to  the  territory 
proposed  to  be  included  in  the  district  to  be  created. 

Mr.  McCOEMICK.  Mr.  Chairman:  And  the  vote  in  the  districts, 
in  the  district,  for  instance,  would  not  be  within  the  limits  of  the 
improvement  ? 

Mr.  ALTER.  Mr.  Chairman:  The  vote  would  be  confined  to  the 
limits  of  the  district  which  was  created  for  the  purpose  of  making 
these  improvements. 

Mr.  McCOEMICK.  Mr.  Chairman:  We  have  contemplated  in  Har- 
risburg  improvements  some  day  that  would  include  the  North  Moun- 
tain in  our  park  scheme — five  miles  outside  the  city.  It  has  always 
been  my  ambition,  and  I  hope  this  North  Mountain  may  some  dav  be 
within  our  park  system. 

Mr.  CARSON.   Mr.  Chairman:  Is  it  all  w^ithin  Dauphin  county? 

Mr.  McCORMICK.  Mr.  Chairman :  It  is  all  within  Dauphin  county. 
But  take  some  townships.  There  are  only  three  voters,  for  instance, 
in  Rush  township.  That  thought  came  to  my  mind,  and  these  im- 
provements— 

The  CHAIRMAN.  As  the  Chair  understands  the  situation,  it 
'  would  be  that  after  the  metropolitan  district  is  created,  then  the  vote 
would  be  taken  within  the  entire  district  after  these  improvements 
were  made.  ^ 

Mr.  ALTER.  Mr.  Chairman:  This  is  the  way  I  understand  it: 
If  the  proposed  district  were  to  be  composed  of  the  city  of  Harris- 
burg  and  the  township  of  Rush,  then  the  vote  would  be  of  the  district 
composed  of  those  two  municipalities,  the  three  voters  of  Rush  town- 
ship and  the  slightly  greater  vote  of  the  city  of  Harrisburg. 

The  CHAIRMAN.  The  Chair  also  understands  that  if  the  metro- 
politan district  was  situate  in  the  city  of  Philaduelphia,  near  Lower 
Merion,  Radnor  and  Haverford  townships,  for  instance,  and  in  Mont- 
gomery and  Delaware  counties,  the  vote  of  Philadelphia  and  those 
three  districts  would  be  taken,  if  they  were  in  the  metropolitan  dis- 
trict, and  the  result  would  work  out  that  the  majoiity  in  the  whole 
district  had  voted. 

Mr.  CONNELLY.  Mr.  Chairman;  I  think  that  is  the  principle, 
but  I  doubt  very  much  if  that  is  the  language.  We  are  all  in  favor 
of  this  metropolitan  area,  but  as  to  the  question  of  working  it  out, 
I  do  not  believe  that  Mr.  Alter's  apaendment  carries  out  the  thought 
that  he  wants  so  far  as  the  water  problem  is  concerned,  because,  in 
answer  to  Mr.  Pepper,  I  doubt  very  much,  as  I  heard  that  language 
originally,  that  there  is  any  taxing  power  granted  there.    I  do  not 


33 


514 


PROCEEDINGS  OF  THE  COMMISSION 


[Feb.  3 


believe  by  implication  you  can  write  it  into  it.  Second,  I  do  not 
believe  that  the  city  of  Pittsburgh,  if  it  so  chooses,  can  issue  bonds 
as  a  matter  of  municipal  regulation,  chargeable  against  its  own  bor- 
rowing power,  but  as  to  the  taxing  power,  I  would  unhesitatingly  say 
"no"  to  Mr.  Pepper,  and  I  believe  that  any  close  analysis  of  Mr. 
Alter's  amendment  would  bear  out  my  main  thought,  so  that  the  main 
principle  that  we  are  trying  to  arrive  at  is  not  going  to  be  accom- 
plished. If  you  take  that  thought,  Mr.  Chairman,  you  have  still  got 
to  cover  the  problem  of  taxing  power. 

The  CHAIRMAjST.  Is  it  not  a  fact,  I  ask  for  information,  that 
some  proposition  of  this  kind  which  was  passed  by  the  recent  legis- 
lature was  declared  unconstitutional  because  the  tribunal  or  body 
which  was  created  in  the  metropolitan  district  did  not  have  the 
power  to  tax? 

Mr.  CONNELLY.  Mr.  Chairman:  You  mean  in  reference  to  Phila- 
delphia ? 

-  The  CHAIRMAN.   In  reference  to  Philadelphia. 

Mr.  CONNELLY.  Mr.  Chairman:  That  was  a  question  of  excess 
condemnation  of  property  growing  out  of  the  parkway.  I  do  not 
believe  that  would  be  the  general  proposition,  but  I  believe  you  have 
correctly  recited  the  general  proposition  so  far  as  the  taxing  power 
is  concerned,  unless  there  is  a  delegation  of  right.  That  is  the  reason 
why  Mr.  Alter's  amendment,  as  well  as  mine,  cannot  fit  into  the  gen- 
eral plan  we  are  trying  to  work  out  here  today. 

The  CHAIRMAN.    The  Chair's  impression  was  that  Mr.  Alba 
Johnson  was  a  member  of  the  commission  that  was  intended  to  create 
a  metropolitan  district  outside  of  Philadelphia,  and  it  was  deter 
mined  that  they  did  not  have  and  could  not  possess  the  power  to 
tax,  because  the  power  of  taxing  had  to  come  from  the  people  direct. 

Mr.  CONNELLY.  Mr.  Chairman:  The  only  other  case  is  that  of 
creating  school  districts  in  Philadelphia,  where  the  board  of  educa- 
tion had  the  taxing  power.  That  is  the  only  other  case  that  I  know 
of  in  Philadelphia  where  there  is  any  taxing  power. 

Mr.  PEPPER.  Mr.  Chairman:  If  Mr.  Alter's  substitute  had  not 
been  proposed  I  was  going  to  suggest  that  we  might  meet  the  criti- 
cisms made  by  Mr.  Connelly  in  his  opening  statement  by  adding 
at  the  end  of  the  committee's  report  an  additional  proviso  as  follows: 
"and  provided  further,  that  no  such  incorporated  district  shall  be 
created  wholly  within  the  limits  of  a  city  or  borough." 

Mr.  CONNELLY.  Mr.  Chairman:  I  think  that  is  Mr.  Alter's 
amendment. 

Mr.  PEPPER.  Mr.  Chairman:  That  is  contained  in  Mr.  Alter's 
amendment,  but  it  there  follows  a  section  which  differs  radically 
in  substance  from  the  earlier  part  of  the  section  embodied  in'  the 
report  of  the  committee,  and  in  view  of  the  doubts  that  have  been 
expressed  about  the  existence  of  the  taxing  power,  the  borrow- 
ing power  and  the  assessment  of  benefits  under  the  substitute, 
might  it  not  be  wise  to  recur  to  the  section  as  reported  by  the 
committee  and  safeguard  it  by  the  addition  of  some  such  proviso  as 
the  proviso  with  which  Mr.  Alter's  substitute  concludes?  It  seems  to 
me  that  we  want  to  preserve  the  benefit  of  the  thought  of  Mr.  Alter's 
substitHte,  but  I  submit  that  the  grant  of  power  as  reported  by  the 
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committee  is  fuller,  more  comprehensive  probably,  and  more  effective 
than  the  grant  in  the  substitute. 

Mr.  REED.  Mr.  Chairman:  I  appeal  to  Mi*.  Alter  again  to  strike 
out  of  his  substitute  the  words  "any  other  conservation  and  develop- 
ment of  the  natural  resources  of  the  commonwealth."  Now,  we  talk 
eyery  once  in  a  while  here  about  our  dutv-  being  to  mold  this  Con- 
stitution in  line  with  modern  thought.  Modern  thought  seems  to  be 
to  find  some  new  way  for  taxing  the  people  for  some  supposed  benefit. 
The  municipalities  have  all  the  powers  they  need  today  for  the  crea- 
tion of  parks  and  other  things  of  that  sort  that  are  not  an  absolute 
necessity"  for  the  benefit  of  their  people.  If  anybody,  for  instance  in 
Pittsburgh,  cannot  find  room  enough  in  Schenely  Park  or  Highland 
Park  for  his  energy,,  he  can  go  on  a  street  car  fifteen  or  twenty 
miles  into  the  count}'  and  work  off  all  the  surplus  energy  he  has 
got.  I  for  one  see  no  reason  for  taxing  the  people  or  overtaxing  them 
for  luxuries.  Mi\  Alter  has  kindly  consented  to  strike  out  the  word 
''parks"  but  he  has  left  in  the  words  "any  other  conservation  and 
development  of  the  natural  resources  of  the  commonwealth."  Cannot 
we  tx'im  this  down  to  what  we  are  trying  to  get  at,  namely,  some  pro- 
vision by  which  a  great  necessity  can  be  met  ? 

Mr.  ALTER.  Mr.  Chairman:  T  will  be  very  glad  to  strike  out 
the  expression  to  which  Judge  Reed  has  referred.  Personally  I  am 
not  anxious  to  have  very  many  things  in  this.  I  was  willing  to  intro- 
duce this  substitute  because  it  seemed  to  me  to  reduce  the  number  of 
possible  powers  very  greatly,  but  personally  I  am  quite  willing  to 
reduce  them  still  further,  especially  to  strike  out  the  provisions  sug- 
gested by  Judge  Reed. 

The  CHAIRMAN.  The  Chair  understands  that  the  words  "any 
other  conservation  and  development  of  the  natural  resources  of  the 
commonwealth"  will  be  stricken  out. 

Mr.  ALTER.   Mr.  Chairman:   Yes,  sir. 

The  CHAIRMAJs^.  I  thought  some  gentleman  on  the  floor  sug- 
gested that  something  else  be  stricken  out. 

Mr.  McCORMICK.  Mr.  Chairman:  Is  this  amendment  now  be- 
fore the  Committee,  the  substitute? 

The  CHAIRMAN.   Yes,  sir. 

Mr.  McCORMICK.  Mr.  Chairman :  And  it  is  the  only  thing  be- 
fore the  Committee? 

The  CHAIRMAN.    For  vote;  yes,  sir. 

Mr.  McCORMICK.  Mr.  Chairman:  Then  to  bring  this  thing  be- 
for  the  Commission  I  would  like  to  move  that  the  word  "parks"  be 
reinserted. 

Mr.  CONNELLY.   Mr.  Chairman:    1  second  that  amendment. 
The  amendment  was  agreed  to. 

Mr.  CONNELLY.  Mr.  Chairman:  I  also  want  to  move  that  the 
words  "and  other  public  improvements"  be  inserted. 

Mr.  McCORMICK.    Mr.  Chairman :    I  second  the  motion. 
On  the  question, 

Will  the  Committee  agree  to  the  motion  ? 

Mr.  CARSON.  Mr.  Chairman:  Well.  now.  how  vague  that  is — 
"and  other  public  improvements."  What  definition  is  there,  what 
limit  is  there  upon  "public  improvements"  except  the  fancy  of  the 
individual  v,ho  has  some  particular  or  favorite  scheme  in  mind?  I 
am  still  in  the  twilight  as  to  this  whole  matter,  and  I  do  not  know 
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that  I  can  give  either  an  intelligent  or  conscientious  vote  either  for  or 
against  this  proposition.  I  can  well  understand  that  a  broad  vision 
of  public  improvement,  using  that  term  in  the  sense  intended,  which 
promotes  not  only  the  health  of  the  community,  meaning  a  pure 
water  supply,  freedom  from  contamination  of  sewage,  the  elimination 
of  factory  sites  on  the  borders  of  streams,  which  now  discharge  their 
polluted  water  into  the  drinking  supply  of  a  great  city ;  and  I  can 
also  understand  the  advantages  to  health  which  may  come  from 
trundling  children  who  are  sick  out  in  the  air  and  sunshine,  and  also 
the  advantages  of  walking  up  and  down  hill  to  get  athletic  exercise; 
but  "other  public  improvements"  seems  to  be  exceedingly  vague. 
Now,  I  would  not  be  one  to  cast  a  vote  against  the  rational  extension 
of  improvements  beyond  the  bounds  of  such  arbitrary  lines  which, 
according  to  our  history,  are  purely  arbitrary  such  as  where  counties 
are  now  placed  or  where  townships  spring  up,  or  matters  of  that  sort. 
Every  man,  of  course,  views  these  questions  more  or  less  broadly,  and 
his  judgment  is  more  or  less  highly  colored  by  his  own  local  sur- 
roundings. I  think  largely  in  the  terms  of  the  topography  of  Phila- 
delphia, just  as  Mr.  Connelly  has  done ;  and  Judge  Reed  I  believe  is 
thinking  in  the  terms  of  tlie  topography  of  the  Allegheny  valley.  I 
take  it  from  what  I  know  of  the  topography  of  the  western  part  of 
the  state  that  the  danger  of  floods  in  the  Allegheny  river,  and  also 
possibly  from  the  Monongahela,  is  very  much  more  serious  that  those 
which  occur  to  us  in  the  eastern  part  of  the  state.  The  valley  of  the 
Delaware  does  not  carry  with  it  such  a  dangerous  volume  of  water, 
but  the  valley  of  the  Schuylkill  undoubtedly  does  because  hill  bound. 

Mr.  REED.    Mr.  Chairman:    How  about  the  Susquehanna? 

Mr.  CARSON.  The  Susquehanna !  I  am  glad  to  say  that  it  has 
not  obliterated  Mr.  McCormick's  view  of  the  park  with  the  mountains 
standing  out  above  him  and  before  him,  a  perfect  Ararat  where  three 
citizens  can  gaze  into  the  horizon  and  see  the  returning  dove.  But  1 
do  not  want  to  be  facetious.  I  am  sure  there  are  certain  practical 
difficulties  to  be  met,  and  we  ought  not  to  make  a  limitless  reservoir 
of  power  in  the  Constitution,  to  be  drawn  upon  ad  lihitum  during 
the  next  fifty  years  so  that  our  work  would  stand  as  a  source  of 
power  without  buttresses  so  dangerous  that  in  itself  it  may  constitute 
an  eruption  of  power  at  the  instance  of  somebody  who  suddenly  draws 
out  the  plug  or  digs  into  the  bank  and  thus  sweeps  out  existing  in- 
stitutions very  much  to  the  detriment  of  those  who  dwell  iinder 
their  shadow  for  their  money-making  needs.  I  know  there  are  a  great 
many  streams  around  Philadelphia  which  we  would  like  to  see  in- 
cluded in  our  park  system.  In  the  northeastern  direction  we  have  the 
Pennypack.  Well,  no ;  that  is  getting  up  into  Bucks  county.  Here 
we  encounter  the  Montgomery  county  line  and  there  we  encounter 
the  Delaware  county  line.  We  are  hemmed  in  and  our  shape  is  vei'y 
much  like  this  book.  We  have  Delaware  county  to  the  south  and 
partly  to  the  west,  Montgomery  county  to  the  west  and  partly  to  the 
northwest,  and  Bucks  county  on  the  north,  all  hemming  us  in.  Now, 
we  want  to  expand  that  way  and  take  Pennypack  creek,  and  Ave  want 
perhaps  to  take  in  another  stream,  perhaps  a  tributary  of  the  Penny- 
pack.  We  then  have  certain  streams  in  Delaware  county,  Ridley 
creek,  Darby  creek  and  Chester  creek,  all  of  them  inmning  through 
deep  valleys  before  they  pour  tlieir  waters  into  the  Delaware.  Now, 
to  get  an  incorporated  district  which  embraces  all  of  that  territory, 


Feb.  3]  CONSTITUTIONAL  AMENDMENT  AND  REVISION 


817 


and  which,  under  the  terms  of  this  language,  could  be  extended  not 
only  as  to  water,  supply,  but  the  flow  of  streams,  flood  control,  water 
transportation,  would  mean  canal  systems,  water  supply  and  develop- 
ment of  water  power.  I  do  not  know  whether  it  would  mean  develop- 
ment of  factory  sites  run  by  water,  which  would  be  to  a  certain  ex- 
tent a  menace  to  all  the  preceding  propositions,  for  you  cannot  put 
up  factories  without  affecting  the  purity  of  the  water.  Sewage  dis- 
posal, sanitation  and  parks  are  proper,  but  after  another  long  list 
of  purposes  come  those  indefinite  v/ords,  "and  any  other  public  im- 
provement." I  think  they  are  dangerous,  sir.  I  do  not  know  where 
these  propositions  came  from,  but  they  evidently  have  been  very 
carefully  considered  by  somebody,  but  I  have  not  yet  heard  from  any- 
body a  clear,  definite  expression  of  a  concrete  proposition  which  pre- 
sented a  pressing  public  need  which  ought  to  be  intelligently  met. 
We  are  in  a  vague  atmosphere  of  imagination  dealing  with  the  future. 
We  want  to  do  good.  We  want  to  expand.  All  that  is  perfectly 
proper,  but  we  must  take  notice  of  existing  conditions.  We  must  take 
notice  of  existing  insufiiciencies  of  power.  We  must  take  notice  of 
conflicts  of  jurisdiction.  We  must  take  notice  of  the  fact  that  we  are 
shaking  to  a  certain  extent  the  stability  of  things  which  have  long 
been  in  our  midst  and  to  which  we  are  gradually  awakening,  either 
as  to  their  improprieties  or  as  to  their  having  outlived  their  useful- 
ness, but  we  cannot  intelligently  put  into  the  Constitution  such  a 
general  provision  without  taking  an  intelligent  and  a  deliberate  sur- 
vey of  the  situation.  We  ought  to  know  exactly  what  it  means,  where 
it  leads,  what  evils  are  calling  for  remedy,  and  address  ourselves 
to  those. 

Mr.  PEPPER.  Mr.  Chairman:  It  does  not  seem  to  me  the  sub- 
ject is  so  complicated  or  mysterious  as  has  been  suggested.  As  I  un- 
derstand it,  the  existing  divisions  of  the  state  are  primarily  political 
or  governmental  divisions,  counties,  townships,  boroughs  and  cities. 
These  divisions  take  no  account,  or  very  little  account,  of  natural 
conditions  or  boundaries  which  determine  the  scope  of  a  public  im- 
provement for  control  of  streams,  for  sewage,  for  reclamation  of 
flooded  areas,  for  the  running  of  a  long  intersecting  sewer  to  serve 
a  number  of  communities,  for  bringing  water  by  aqueduct  or  other- 
wise from  a  remote  place  for  the  benefit  of  a  number  of  communities. 
Such  improvements  almost  certainly  transcend  the  limitations  of 
divisions  created  with  reference  not  to  any  public  improvement,  but 
purely  with  reference  to  governmental  or  political  consideration. 
Now,  the  purpose  of  this  section,  as  I  understand  it — 

Mr.  CARSON.  Now,  Mr.  Pepper,  I  have  your  mind  going;  please 
outline  what  the  author  had  in  mind. 

Mr.  PEPPER.  The  author  can  express  it  much  better  than  I  can ; 
but  what  I  see  in  it  is  a  grant  of  power  to  the  legislature  to  make 
divisions  within  the  state  that  are  not  political  or  governmental. 
It  is  a  grant  of  power  to  the  legislature  to  study  conditions  as  they 
may  arise  and  create  incorporated  districts  which  are  not  govern- 
mental or  political,  but  whose  composition,  boundaries  and  nature 
are  determined  by  circumstances  not  taken  into  account  in  the  pres- 
ent sub-divisions  of  the  commonwealth,  and  instead  of  trying  to  enum- 
erate the  principal  instances  in  which  that  thing  may  be  done,  it 
seems  to  me  to  be  much  wiser  to  confer  upon  the  legislature  the  gen- 
eral power  to  incorporate  as  and  when  these  conditions  may  arise 
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and  require  treatment  than  it  is  to  undertake  an  enumeration  which 
will  be  at  best  partial  and  which  may  be  defective  through  the  omis- 
sion of  some  thing  that  will  turn  out  to  be  highly  important.  We 
are  putting  in  and  taking  out  on  the  floor  particular  items.  There 
must  be  a  number  of  items  that  none  of  us  have  thought  of.  Why 
limit  the  general  assembly  in  the  grant  of  power  of  this  sort  by 
such  modifying  words  as  have  been  proposed?  Why  not  recur  to 
the  language  of  the  draftsman  of  the  sectioii  which  leaves  the  gen- 
eral assembly  to  deal  with  all  conditions  that  arise  by  creating  in- 
corporated districts,  and  conferring  upon  those  districts  the  powers 
necessary  and  adequate  to  the  accomplishment  of  their  purposes, 
and  safeguard  cities"and  boroughs  by  providing  that  there  shall  be 
no  such  incorporated  districts  wholly  within  their  limits?  It  seems 
to  me  that  we  shall  err  if  we  attempt  to  enumerate  or  define  too 
clearly,  and  that  we  shall  also  lose  a  great  opportunity  if  we  fail 
to  confer  upon  the  legislature  the  power  to  divide  this  state  other- 
wise than  for  political  and  governmental  purposes,  and  if  Mr.  Car- 
son wants  particiilar  instances  or  cases  in  which — 

Mr.  CARSON.  The  whole  subject  is  entirely  new.  I  am  only 
asking  for  information.  My  mind  is  not  made  up  either  in  opposi- 
tion to  the  plan  or  in  its  favor,  but  it  being  new  to  me  and  not  hav- 
ing had  the  advantage  of  the  debate  which  took  place  in  the  com- 
mittee, I  am  simply  asking  those  who  are  familiar  with  the  subject 
to  let  me  know  what  it  is.  • 

RECESS. 

Mr.  FISHER.    Mr.  Chairman:    I  move  the  Committee  of  the 
Whole  do  now  take  a  recess  until  2.30  o'clock  this  afternoon. 
Mr.  McCORMICK.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

Whei^eupon,  at  1.15  o'clock  P.  M.,  the  Committee  took  a  recess  until 
2.30  o'clock  P.  M.       .  : 

AFTER  RECESS. 

The  Committee  of  the  Whole  reconvened  at  2.30  o'clock  P.  M. 
The  Chairman,  William  I  Schaffer,  in  the  Chair. 
The  CHAIRMAlSf.   The  hour  fixed  for  the  reconvening  of  the  Com- 
mittee having  arrived,  the  Committee  will  be  in  order. 

NEW  ARTICLE,  SECTION  5.  . 

The  question  under  discussion  is  the  substitute  proposed  by  Mr. 
Alter  for  the  report  of  the  committee  as  to  section  5  of  the  new  arti- 
cle on  page  2  of  today's  calender. 

The  Secretary  read  the  section  proposed  by  Mr.  Alter  as  follows: 

The  o-eneral  assembly  may  provide  for  the  creation  of  classes  of  incorporated  dis- 
tricts wholly  or  partly  within  the  boundaries  of  one  or  more  municipalities  and  may 
vest  in  such  incorporated  districts  the  power  to  provide  for  the  regulation,  the  flow 
of  streams,  flood  eonti-ol,  water  transportation,  water  supply  and  development  of 
water  power,  sewage  disposal,  sanitation,  parks  and  any  other  conservation  and  de- 
velopment of  the  natural  resources  of  the  commonwealth  ;  provided,  that  no  such  in- 
corporated district  shall  be  created  or  its  boundaries  extended  except  by  the  consent 
of  the  electors  resident  within  the  territory  of  the  proposed  boundaries  of  the  in- 
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corporated  district,  who  shall  vote  on  the  question  at  an  election  that  may  be  held  as 
provided  by  law ;  provided  further,  that  no  incorporated  district  shall  be  created  en- 
tirely within  the  boundaries  of  a  city  or  borough. 

On  the  question  recurring, 

Will  the  Committee  agree  to  thq  motion? 

Mr.  CONNELLY.  Mr.  Chairman :  I  have  tried  to  reconcile  some 
thoughts  and  I  am  having  an  amendment  prepared  which  I  was 
going  to  submit  to  Mr.  Alter.  I  think  it  will  be  ready  shortly  and  I 
think  we  will  be  able  to  save  time  if  we  delay  action  on  this  section 
for  the  present. 

The  CHAIRMAN.  I  think  we  can  pass  this  for  the  moment  until 
Mr.  Connelly's  amendment  is  put  in  form. 

NEW  ARTICLE,  SECTION  7. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  7  of  the  proposed  new  article  of  the  Constitution,  the  re- 
port of  the  special  committee  on  local  government  being  that!  sec- 
tion 2  of  article  XIV  of  the  present  Constitution  shall  become  sec- 
tion 7  of  this  article. 

The  Secretary  read  the  section  as  follows: 

Section  7.  The  officers  of  all  counties,  townships,  cities  and  boroughs  shall  be 
elected  at  a  municipal  election  or  appointed  by  an  officer  or  agency  of  the  muni- 
cipality as  may  be  provided  by  law. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  ENGLISH.  Mr.  Chairman:  I  would  like  to  offer  a  substitute 
for  this  section. 

The  CHAIRMAN.    The  substitute  will  be  received. 
The  Secretary  read  the  substitute  as  follows: 

Section  7.  County  commissioners,  sheriffs  and  treasurers  shall  be  elected.  All 
other  municipal  officers  shall  be  elected  or  appointed  by  an  officer  or  agency  of  the 
municipality  as  may  be  provided  by  law. 

On  the  question. 

Will  the  Committee  agree  to  the  substitute? 

ELECTION— APPOINTMENT  OF  COUNTY  OFFICERS. 

Mr.  ENGLISH.  Mr.  Chairman:  My  understanding  is  that  last 
week  the  Commission  decided  to  reject  the  sections  marked  13  and  14 
of  the  committee's  report  and  to  substitute  therefor  sections  1  and  7 
of  article  XIV  of  the  Constitxition  as  it  now  stands.  These  sections 
recognize  the  fact  that  county  commissioners,  sheriffs  and  treasurers 
are  elective  officers.  In  order,  therefore,  to  harmonize  the  sections 
with  the  section  already  adopted  it  seems  to  me  that  it  will  be  neces- 
sary to  redraft  section  7  so  as  to  provide  for  the  recognition  of  these 
three  officers  as  elective  and  then  preserve  in  the  section,  as  I  think 
the  substitute  does,  the  feature  which  it  was  intended  to  cover,  that  is, 
the  right  of  the  municipality  to  appoint  or  elect  its  own  agencies. 

On  the  question  recurring. 

Will  the  Committee  agree  to  the  substitute? 

It  was  agreed  to. 
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The  CHAIRMAN.  May  the  Chair  inquire  whether  the  amend- 
ment to  section  5  of  the  new  article  by  Mr.  Connelly  has  been  pre- 
pared? 

Mr.  CONNELLY.   Mr.  Chairman:   Yes,  sir. 

NEW  ARTICLE,  SECTION  5. 

The  CHAIRMAN.  We  will  now  resume  consideration  of  section  5 
of  the  new  article. 

On  the  question  recurring,  - 

Will  the  Committee  agree  to  the  substitute  as  amenderd? 
Mr.  CONNELLY.    Mr.  Chairman:    I  offer  the  following  substi- 
tute. 

The  CHAIRMAN.   The  substitute  will  be  received. 
The  Secretary  read  the  substitute  as  follows: 

Except  that  commissions  or  sucli  otlier  agencies  as  tlie  genei'al  assembly  may 
designate  may  be  created  for  such  of  the  cities,  including  buronglis  and  towusliips,  as 
may  be  classified  by  law.  the  boundaries  of  their  jurisdiction  established,  their  ex- 
penses provided  for  and  their  powers  and  duties  prescribed,  to  secure  co-ordinated, 
comprehensive  plans  of  highways  and  roads,  parks  and  parkways  and  all  other  means 
of  inter-communication,  land  sub-division,  water  supply,  the  flow  of  streams,  flood 
control,  water  transportation,  development  of  water  power,  sewage  disposal,  sanita- 
tion, parks  and  other  conservation  and  development  of  the  natural  resources  of  the 
commonwealth,  collection  and  disposal  of  garbage,  housing  sanitation,  health,  play- 
grounds, civic  centers  and  other  ])ublic  improvements  where  the  exercise  of  such  pub- 
lic powers  and  duties  is  not  otherwise  provided  for  by  law. 

INCORPORATED  DISTRICTS. 

The  CHAIRMAN.  This  as  I  understand  Mr.  Connelly's  motion  is 
offered  as  a  substitute  for  everything  now  pending  before  the  Com- 
mittee on  this  section. 

Mr.  CARSON.   Mr.  Chairman :   I  second  the  substitute. 

On  the  question, 

Will  the  Committee  adopt  the  substitute? 

Mr.  CARSON.  Mr.  Chairman:  I  was  going  to  ask  Mr.  Connelly 
whether  he  would  have  any  objections  to  the  injection  of  the  word 
"irrigation." 

Mr.  CONNELLY.   No,  sir. 

Mr.  CARSON.  Mr.  Chairman:  After  the  words  "flood  control." 
Mr.  CONNELLY.    No,  sir. 

Mr.  CARSON.  I  have  been  very  much  impressed  in  my  travels  over 
the  state  by  the  damage  which  is  wrought  from  time  to  time  by 
drought,  a  long-continued  drought,  which  is  just  as  injurious  to  farm- 
ing interests  as  a  flood  is  in  spring  time.  Now  this  great  valley  of 
the  Susquehanna,  which  appeals  to  me  very  strongly,  is  ravaged  some- 
times by  a  flood.  The  water  rushes  down  the  channel  of  the  river  and 
through  the  Chesapeake  out  into  the  ocean.  After  a  period  of  ex- 
cessive rainfall  you  may  have  a  long  period  of  drought,  cornfields  are 
parched,  potato  patches  are  dried  up,  and  the  water  which  would 
relieve  a  situation  of  that  kind  has  been  per-niitted  to  go  out  to  the 
sea.  It  seems  to  me  that  it  would  be  quite  in  the  way  of  conserva- 
tion to  the  agricultural  interests  of  the  state  if  in  some  way  a  word 
were  introduced  there  which  would  look  to  an  intelligent  plan  of 
irrigation  so  that  while  you  are  controlling  floods  you  can  store  up 
waters  in  reservoirs  of  sufficient  capacity  to  be  tapped  by  a  series  of 
irrigating  ditches  as  in  Oregon,  Montanna  and  Wyoming  for  the  re- 
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lief  of  a  situation  of  this  kind.  I  therefore  would  ask  Mr.  Connelly  if 
he  has  any  objection  to  the  insertion  of  the  word  "irrigation." 

Mr.  CONNELLY.   Mr.  Chairman:   No  objection. 

Mr.  CARSON.  Mr.  Chairman:  I  want  to  ask  the  gentleman 
another  question.  That  is,  what  is  the  significance  of  the  word 
"except?" 

Mr.  CONNELLY.  Mr.  Chairman:  Why,  I  think  that  is  a  mis- 
print.  That  word  ought  to  be  stricken  out. 

Mr.  CARSON.  Mr.  Chairman:  ITiat  is  what  I  think.  It  should 
read  "that  commission  or  such  other  agency,"  and  so  on.  Perhaps 
there  is  some  previous  context  that  would  explain  it. 

Mr.  ENGLISH.  Mr.  Chairman:  I  think  we  are  all  pretty  much  of 
one  mind  as  to  the  advisability  of  incorporating  in  the  Constitution 
something  that  will  put  beyond  question  the  power  of  the  general  as- 
sembly to  provide  for  the  situation  which  has  been  described  here  to- 
day. I  have  been  wondering,  because  I  have  not  the  language  of  Mr. 
Connelly's  amendment  before  me,  whether  it  is  quite  broad  enough  to 
give  to  these  municipal  districts,  whatever  they  are  called,  the  power 
that  is  necessary  to  perform  the  functions  that  they  are  intended  for. 
As  I  recall  it  the  proposed  substitute  seems  to  provide  for  the  crea- 
tion of  a  commission  which  will  be  charged  only  with  the  duty  and 
function  of  preparing  plans.  It  seems  to  me  that  it  ought  to  go  much 
farther  than  that.  I  think  perhaps  the  uncertainty  will  be  removed 
when  the  amendment  is  before  us  and  we  see  the  context. 

Mr.  REED.  Mr.  Chairman:  I  trust  every  Commissioner  will  think 
of  everything  possible  to  put  into  this  section,  because  if  we  are  to 
commit  ourselves  to  a  joy  ride  of  this  kind  we  ought  not  to  suppress 
anybody's  desire.  It  seems  to  me  it  is  a  proposition  that  is  full  of  all 
sorts  of  trouble.  We  start  out  with  an  innocent  desire  to  meet  the 
emergency,  and  we  have  got  into  this  almost  everything  upon  which  it 
is  possible  to  spend  money.  That  simply  premises  that  I  am  going 
to  vote  against  it. 

Mr.  ALTER.  Mr.  Chairman.  May  I  ask  the  gentleman  whether 
he  intended  to  eliminate  the  provision  which  is  in  the  committee's 
report  as  well  ns  in  th^  substitute  offei'ed  this  morning,  providing 
for  a  popular  vote  upon  the  creation  of  such  districts  as  are  here  con- 
templated? 

Mr.  CONNELLY.  Mr.  Chairman:  I  propose  to  follow  that  sub- 
sequently by  offering  an  amendment  to  a  section  to  provide  for  a 
popular  vote. 

Mr.  ALTER.  Mr.  Chairman:  May  I  ask  the  gentleman  further 
whether  the  conclurlins'  expression  of  this  amendment  "where  the 
exercise  of  such  public  powers  and  duties  is  not  otherwise  provided 
by  law,"  means  that  it  is  not  intended  to  vest  in  the  proposed  district 
any  of  the  ordinary  municipal  powers  which  are  already  provided 
for  and  vested  in  the  cities,  borous'hs,  and  townships,  respectivelv ? 

Mr.  CONNELLY.   That  is  correct  sir. 

Mr.  ALTER.   Mr.  Chairman:   Then  that  is  safesnarded. 

Mr.  PEPPER.  Mr.  Chairman:  I  hf^sitate  to  oppose  the  substitute, 
because  I  am  in  heartv  agreement  with  the  purpose  which  Mr.  Con- 
nelly has  in  view;  but  I  cannot  help  feeling,  sir.  that  we  are  making 
a  mistake  in  framing  a  constitutional  provision  if  we  suffer  ourselves 
to  become  involved  in  this  endless  enumeration  of  specific  exercises 
of  power  by  the  general  assembly.    It  seems  to  me  that  one  of  two 
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tilings  must  be  true,  either  that  there  should  be  a  grant  to  the  general 
assembly  of  the  right  to  create  districts  to  further  such  public  needs 
as  may  from  time  to  time  require  the  creation  of  districts  from  ex- 
isting municipal  sub-divisions,  or  else  that  this  is  merely  as  Judge 
Reed  says  a  kind  of  constitutional  joy  ride  where  we  throw  in 
everything  that  occurs  to  us  at  the  moment  at  the  peril  of  leaving 
out  things  that  are  important,  or  include  things  that  ought  to  be 
excluded,  or  include  things  which  on  second  thought  we  should  omit. 
I  have  the  feeling  that  if  we  concentrate  upon  it  we  could  evolve  a 
section  which  would  confer  upon  the  general  assembly  the  particu- 
lar power  to  create  incorporated  districts  for  the  promotion  of  pub- 
lic improvements  where  the  eistence  of  such  districts  is  necessary 
because  of  conflict  with  the  geographical  or  other  boundaries  of  exist- 
ing political  sub-divisions ;  that  we  can  confer  some  general  power 
upon  the  legislature  and  then  safeguard  it  in  two  ways.  The  first 
safeguard  is  the  popular  vote,  and  the  second  safeguard  is  to  provide 
that  no  such  incorporated  district  shall  be  created  within  the  limits 
of  an  existing  city  or  borough.  I  do  hope  that  before  we  pass  this 
long  enumeration  of  specific  exercises  of  legislative  power  we  shall 
pause  because  it  does  not  sound  to  me  like  a  creditable  constitutional 
provision. 

Mr.  REED.  Mr.  Chairman:  I  would  like  to  move  that  this  sec- 
tion be  referred  back  to  the  committee. 

The  CHAIRMAN.   The  Chair  hopes  that  that  will  not  prevail. 

Mr.  REED.  Mr.  Chairman:  With  the  instructions  to  report  in  the 
morning. 

The  CHAIRMAN.  If  we  are  going  to  finish  our  work  we  must 
thresh  out  the  proposition  on  the  floor.  That  is  the  only  place,  in 
the  Committee  of  the  Whole,  that  the  subject  can  be  disposed  of.  If 
we  keep  on  referring  them  back  we  will  be  here  endlessly. 

Mr.  CONNELLY.  Mr.  Chairman:  I  have  no  objections  to  strik- 
ing out  and  leaving  to  the  general  assembly  any  particular  general 
powers  that  will  carry  out  this  feature.  My  only  purpose  in  offer- 
ing the  amendment,  which  is  not  entirely  original  with  me,  because 
such  an  amendment  was  offered  at  one  of  the  sessions  of  the  legis- 
Ir.ture  but  was  defeated  there;  in  other  words,  did  not  get  to  the 
people.  I  am  only  in  favor  of  trying  to  arrive  at  a  workable  theory  of 
the  metropolitan  plan  in  such  a  broad  way  that  the  thing  can  be 
worked  out.  That  is  why  I  opposed  the  report  of  the  committee  this 
morning.  Mr.  Alter's  amendment  was  not  qiiite  clear.  It  is  true 
that  I  have  enumerated  in  the  existing  amendment  a  great  many 
things  that  ought  to  be  left  out,  but  it  is  something  to  work  on  to 
find  out  what  is  the  best  thought  to  cany  out  this  purpose. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  substitute?  _  . 

It  was  not  adopted. 

On  the  question  recurring. 

Will  the  Committee  adopt  the  substitute  as  amended  proposed  by 
Mr.  Alter? 

Mr.  ALTER.  Mr.  Chairman :  This  substitute  having  been  amended 
since  I  introduced  it,  I  feel  at  liberty  to  vote  against  it. 

Mr.  CONNELLY.  Mr.  Chairman:  I  offer  the  following  amend- 
ment, inserting  the  words  "other  public  improvements." 

The  CHAIRMAN.  Mr.  Connelly  proposes  an  amendment  to  add 
the  words  following  the  word  "had"  "and  other  public  improvements." 
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Mr.  CARSON.    Mr.  Chairman:    I  second  the  amendment. 
On  the  question, 

Will  the  Committee  agree  to  the  amendment? 

Mr.  PEPPER.  Mr.  Chairman:  Before  we  vote  on  that  I  should 
like  to  make  an  objection  similar  to  the  one  made  a  moment  ago. 
This  seems  to  me  to  be  objectionable  on  the  same  grounds  as  the 
other.  Here  is  a  shorter  enumeration,  but  still  an  enumeration  of  a 
number  of  specific  or  illustrative  cases  in  which  a  district  of  this 
sort  may  be  incorporated,  but  the  precise  reason  for  enumerating 
instances  of  the  exercise  of  the  power  is  not  clear  to  me.  If  by  adding 
the  words,  "or  other  public  improvements"  we  are  going  to  compre- 
hend all  that  is  specifically  stated,  why  not  leave  out  the  specific 
enumeration  ?  And  if  the  words  "other  public  improvements"  are  not 
intended  to  add  anything  to  the  thought  that  has  preceded,  why 
make  the  section  obscure  by  including  them?  Is  it  not  possible  for 
us  to  approach  the  matter  from  this  point  of  view  ;  that  wherever  pub- 
lic improvements  are  contemplated  which  are  likely  to  be  of  benefit  to 
the  peojple  of  more  than  one  municipality,  under  such  circumstances 
the  general  assembly  may  by  general  law  provide  for  the  incorpora- 
tion of  districts  to  promote  such  public  improvements,  with  the  safe- 
guards that  have  already  been  referred  to?  I  should  be  glad  to 
attempt  to  draft  it,  but  I  am  putting  it  now  extempore  to  bring 
out  the  thought  that  I  want  to  press.  Not  that  I  am  in  the  least  degree 
opposed  to  the  thought  that  prompts  this  resolution  but  rather 
anxious  to  perfect  it.  It  seems  to  me  that  we  must  state  a  principle. 
The  principle  is  that  there  are  likely  to  be  cases  of  public  improve- 
ment of  advantage  to  the  citizens  of  more  than  one  municipality. 
If  such  is  the  case  there  ought  to  be  a  provision  by  which  the  public 
improvements  can  be  facilitated  through  the  creation  of  an  agency 
specially  adopted  to  promote  them ;  and  if  we  make  the  test  suffi- 
ciently clear,  the  safeguards  sufficiently  strong,  I  think  we  shall  be 
conferring  upon  the  legislature  a  vei-y  great  and  salutary  power.  I 
do  believe  we  shall  obscure  the  situation  if  we  enumerate  a  few  in- 
stances of  general  power  and  then  use  the  dragnet  language  which 
will  be  subject  to  discussion  as  to  whether  the  rule  of  cjusdem  generis 
applies,  or  whether  some  new  power  is  intended  to  be  granted. 

The  CHAIRMAN.  Of  course,  we  are  in  Committee  of  the  Whole 
and  any  time  Mr.  Pepper  or  any  other  member  can  bring  forward 
any  modified  or  new  section  covering  the  thought  in  mind  it  may  be 
done. 

Mr.  ENGLISH.  Mr.  Chairman:  I  trust  the  substitute  will  not  pre- 
vail for  another  reason.  The  members  of  the  Commission  will  ob- 
serve that  the  class  of  corporations  referred  to  as  municipalities  are 
given  the  power  to  provide  for  the  regulation  of  certain  specific  things. 
Now,  it  seems  to  me  that  in  order  that  these  municipalities  might 
function  properly  they  must  have  certain  very  well  defined  municipal 
powers,  among  which  are  the  right  of  levying  taxes,  the  right  of 
eminent  domain,  and  a  great  many  other  things  of  the  same  charactei*, 
the  assessment  of  benefits  which  by  no  possible  construction  could  be 
included  in  the  word  "regulation."  If  this  substitute,  therefore,  pre- 
vails it  seems  to  me  that  the  general  assembly  would  not  be  in-  the 
position  to  give  the  corporations  the  power  that  they  would  have  to 
have  in  order  to  do  their  work.    Now^  I  will  submit,  if  this  section 
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is  defeated,  another  substitute  which  I  think  meets  the  criticism  which 
the  gentleman  from  Philadelphia  so  well  made  this  morning  to  the 
effect  that  it  ought  not  to  be. possible,  as  it  might  be  possible  if  the 
language  of  the  original  report  is  adopted,  for  the  municipal  func- 
tion to  be  taken  away  from  a  municipality  and  be  given  to  some  such 
commission  as  might  be  created  under  the  provisions  of  this  section 
which  would  have  its  jurisdiction  limited  to  the  particular  munici- 
pality. I  think  that  criticism  is  sound.  It  can  be  easily  met.  I 
will  offer  a  substitute  which  I  think  will  dispose  of  it.  Otherwise, 
it  semes  to  me  we  can  do  no  better  than  to  adopt  the  report  as 
originally  submitted. 

SECTION  5  OF  NEW  ARTICLE  POSTPONED. 

Mr.  REED.  Mr.  Chairman:  With  the 'greatest  of  diffidence  I 
move  to  postpone  further  discussion  until  tomorrow  so  that  Mr. 
English  may  have  his  amendment  in  shape.   I  think  we  will  save  time. 

Mr.  FISHER.   Mr.  Chairman:   I  second  the  motion. 

On  the  question. 

Will  the  Committee  agree  to  the  motion? 
It  was  agreed  to. 

ARTICLE  III,  SECTION  15. 

The  CHAIRMAN.  We  will  now  resume  consideration  of  section 
15  of  article  III. 

The  report  of  Committee  No.  1  as  to  section  15  and  the  parliament- 
ary situation  as  the  Chair  understands  it.  is  that  there  is  a  substi- 
tute for  section  15  proposed  by  Mr.  Pinchot  and  offered  by  Judge 
Reed. 

The  Secretary  again  read  the  substitute  as  follows : 

On  or  before  February  15  of  each  odd-numbered  year  the  Governor  shall  submit 
to  the  general  assembly  a  budget.  The  budget  shall  contain  a  statement  of  proposed 
appropriations  and  estimated  revenues  for  the  two  fiscal  years  next  ensuing,  includ- 
ing appropriations  for  charitable,  educational  and  benevolent  purposes.  The  Gov- 
ernor shall,  at  the  time  of  presenting  the  budget  to  the  general  assembly,  submit  a 
bill  containing  the  proposed  appropriations  for  the  fiscal  years  covered  by  said  bud- 
get, as  well  as  any  bill  or  bills  embodying  such  recommendations  as  he  may  desire  to 
make  as  to  sources  of  revenue.  No  appropriations  for  charitable,  educational  or 
benevolent  purposes  to  corporations  and  associations  not  wholly  under  state  control 
shall  be  made  by  the  general  assembly  except  as  budget  items.  The  Governor,  in 
the  budget,  may  not  insert  any  item  for  the  benefit  of  any  such  corporation  or  as- 
sociation, but  shall  either  specify  the  amount  of  appropriation  proposed  in  the  case 
of  each  class  of  beneficiaries,  or  may  include  the  aggregate  of  all  such  appropria- 
tions in  a  single  item.  In  either  case,  he  shall  sumbit  a  plan  for  distributing  the 
item  among  classes  of  beneficiaries  according  to  a  schedule  based  upon  the  relative 
importance  of  said  classes  and  among  beneficiaries  within  each  class  according  to  the 
relative  amount  of  value  of  seivice  rendered,  and  relative  conformity  to  standards  of 
excellence  and  the  plan  shall  include  rules  for  measuring  service  and  fixing  stand- 
ards. Such  rules  shall  apply  equally  and  uniformly  to  all  beneficiaries  of  the  same 
class. 

Immediately  upon  receipt  of  the  Governor's  budget,  the  presiding  officer  of  the 
House  of  Representatives  shall  introduce  in  such  House  the  said  appropriation  bill 
and  also  all  bills  relating  to  sources  of  revenue  submitted  by  the  Governor. 

The  general  assembly  shall  have  power  to  decrease,  strike  out  or  otherwise  alter 
any  item  in  the  appropriation  bill ;  provided,  that  in  the  case  of  items  of  appropria- 
tions for  charities,  educational  and  benevolent  purposes  the  general  assembly  may 
not  change  the  application  of  his  plan  to  particular  beneficiaries,  but  may  modify 
the  Governor's  plan  as  a  whole  ;  provided,  that  the  general  assembly  may  not  make  a 
specific  appropriation  to  a  specific  beneficiary.  Until  the  appropriation  bill  shall 
have  been  finally  acted  upon  by  both  Houses  of  the  general  assembly,  neither  House 
shall  consider  any  appropriation  measure,  unless  the  same  shall  be  solely  for  the 
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immediate  needs  of  the  general  assembly,  or  shall  have  been  submitted  to  the  gen- 
eral assembly  by  the  Governor  with  the  request  that  it  be  acted  upon  in  advance  of 
the  appropriation  bill. 

The  final  adjournment  of  the  general  assembly  shall  not  take  place  until  a  period 
of  ten  days  shall  have  elapsed  after  the  appropriation  bill  shall  have  been  finally 
acted  upon  by  both  Houses  of  the  general  assembly  and  shall  have  been  presented  to 
the  Governor. 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  motion? 

BUDGET. 

Mr.  REED.  Mr.  Chairman:  A¥ithout  disloyalty  to  Mr.  Pinchot 
I  have  been  wondering  if  he  would  have  drawn  this  section  if  he 
had  read  the  section  proposed  on  the  calendar.  I  have  not  been  able 
to  see  a  great  deal  of  difference  between  the  two,  but  he  was  not 
here  last  week  and  did  not  have  the  bpneflt  of  the  discussion. 

Mr.  McCOEMICK.  Mr.  Chairman:  As  I  read  this  proposal  by 
Mr.  Pinchot,  offered  by  Judge  Eeed,  I  think  the  only  real  difference 
is  in  regard  to  the  plan  of  distribution.  I  think  he  makes  a  sugges- 
tion that  is  well  worthy  of  consideration. 

The  CHAIEMAN.  May  the  Chair  inquire  whether  that  is  real 
constitutional  language? 

Mr.  McCORMICK.   Mr.  Chairman:    That  is  a  question,  of  course. 

The  CHAIRMAN.  That  is  a  question  for  the  legal  members  to 
discuss. 

Mr.  McCORMICK.  Mr.  Chairman:  For  the  legal  members  to 
discuss.  I  have  thought  to  make  an  amendment  of  those  few  lines 
to  the  section  on  the  calendar,  and  therefore  would  vote  "no"  on 
this  proposal  hoping  to  amend  it  later. 

On  the  question  recurring. 

Will  the  Committee  agree  to  the  motion  ? 

It  was  not  agreed  to. 

On  the  question  recurring. 

Will  the  Committee  adopt  the  report? 

Mr.  REED.  Mr.  Chairman:  Having  shed  myself  of  all  respoU' 
sibility  and  coming  back  to  my  own,  I  cannot  see  where  this  is  any 
improvement  on  the  original  budget  provision  that  we  adopted,  ex- 
cept that  we  have  taken  away  from  the  Governor  the  duty  and  the 
power  of  submitting  a  bill  containing  the  proposed  appropriations  by 
item.  That  is  so  much  to  this  hospital,  so  much  to  that.  How  he 
is  going  to  make  up  a  budget  and  report  that  there  should  go  to  hos- 
pitals one  million  or  two  million  dollars  without  having  the  items, 
and  if  he  has  the  items  before  him  why  are  they  to  be  kept  away  from 
the  legislature  so  that  the  legislature  is  all  in  the  dark?  An  appro- 
priation of  a  million  dollars  to  the  hospitals  generally  without  any 
mention  of  the  hospitals  to  which  it  is  to  go  I  do  not  understand.  It 
seems  to  me  that  the  original  proposition  as  reported  by  the  com- 
mittee which  provided  that  the  Governor  should  state  in  his  budget 
or  in  his  proposal  the  names  of  the  charities  and  the  amount  which 
presumably  will  come  to  him  from  the  State  Board  of  Charities,  or 
some  other  department,  and  that  the  legislature  will  have  before 
it  coupled  with  the  restriction  that  it  may  not  add  to  that  list  any- 
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thing  that  is  not  recommended  by  the  Governor,  surely  is  complicated 
and  insensible  to  me. 

Mr.  McCORMICK.  Mr.  Chairman:  As  I  understand  it,  one  of 
the  difficulties  in  this  long  debate  which  we  have  had  for  so  many 
days  on  this  question  of  money  appropriated  to  charitable  institu- 
tions not  controlled  by  the  state  is  to  prevent,  in  the  distribution 
of  the  money  that  is  so  given  to  these  private  institutions  which  was 
tentatively  approved  by  this  Commission,  discrimination  in  such  dis- 
be  created  by  the  legislature  to  pick  out  certain  favored  institutions 
tribution.  In  other  words,  I  do  not  think  there  is  any  argument 
here  as  to  the  right  of  the  Governor  or  any  commission  which  might 
be  created  by  the  legislature  to  pick  out  certain  favored  institutions 
and  make  appropriations  to  them  if  other  institutions  should  con- 
form to  all  the  standards  as  set  up  by  the  executive  or  by  the  legis- 
lature. I  do  not  see  in  this  proposal  anything  that  would  prevent 
that  discrimination  and  make  the  distribution  of  the  lump  sum  equal 
and  uniform  to  any  institution  that  conforms  to  the  standards  as 
set  up,  and  therefore  I  would  like  to  olfer  the  following  resolution, 
at  the  end  of  the  page  after  the  word  "law,"  after  the  second  para- 
graph, "provided  that  any  corporation  or  association  whose  work 
or  service  conforms  to  such  conditions  and  to  such  standards  of  ex- 
cellence prescribed  by  general  law  or  by  an  executive  agency  ap- 
pointed by  law  shall  be  entitled  upon  application  to  its  proportionate 
share  of  the  gross  sum  appropriated." 

Mr.  GORDON.    Mr.  Chairman:    I  second  the  amendment. 

On  the  question,  ,  . 

Will  the  Committee  agree  to  the  amendment? 

The  CHAIRMAN.  For  information  may  the  Chair  inquire  from 
Mr.  McCormick  whether  he  means  that  every  institution  in  the 
state  that  performs  free  service  shall  receive  its  proportion  of  the 
sum  appropriated? 

Mr.  McCORMICK.  Mr.  Chairman:  As  I  understand  it  under 
legislation  so  passed,  section  17  requires  that  "corporations  or  as- 
sociations not  under  the  control  of  the  commonwealth  but  engaged 
in  woi*k  or  service  deemed  by  the  general  assembly  to  be  for  the 
public  good ;  provided,  that  such  work  or  service  conforms  to  such 
standards  of  excellence  as  may  be  prescribed  by  law,"  the  Gover- 
nor possibly  can  have  the  power  delegated  to  him  by  the  legislature 
to  set  up  certain  standards  of  excellence,  standards  of  performance, 
standards  where  free  service  would  be  recognized ;  and  what  I  want 
to  do  is  to  give  every  institution  in  the  state  of  Pennsylvania  the 
right  to  get  their  proportionate  share  of  the  gross  appropriation, 
provided  they  conform  to  the  standards  as  set  up  by  the  state  leg- 
islature or  the  Governor,  as  required  in  the  section  that  has  already 
been  adopted. 

The  CHAIRMAN.  It  seems  to  the  Chair  that  would  cost  the 
state  millions  more  than  are  now  appropriated.  The  rule  today,  as 
I  understand  it,  is  that  there  are  two  things  that  must  concur  in 
charitable  appropriations  of  this  kind,  the  free  service  rendered  and 
the  apparent  need  of  the  institution.  It  matters  not  how  much  free 
service  an  institution  renders ;  if  it  does  not  have  the  financial  need 
for  the  money  it  does  not  get  it.  In  other  words,  if  it  is  self-support- 
ing it  does  not  receive  any  appropriation. 

Mr.  McCORMICK.  Mr.  Chairman:  You  will  notice  it  is  upon 
application.    They  must  apply. 
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The  CHAIRMAN.  Just  so.  We  have  that  in  mind.  I  do  not 
mean  I  am  opposed  to  that  treatment.  That  is  the  rule  today.  There 
are  a  great  many  institutions  that  do  a  great  deal  of  free  service 
that  get  no  state  appropriation  at  all  because  they  do  not  need  it. 

Mr,  McCOEMICK.  Mr.  Chairman:  They  do  not  want  to  apply 
for  it. 

The  CHAIRMAN.  They  do  not  I'equire  it;  their  revenues  are 
ample. 

Mr.  McCORMTCK.  Mr.  Chairman:  They  do  not  apply  for  it.  That 
would  be  one  of  the  standards  or  conditions  set  up  by  the  legislature. 
But  what  I  want  to  do  is  simply  establish  the  fundamental  principle 
that  is  absolutely  sound  and  right  and  has  not  been  disputed  on  this 
floor,  that  in  the  granting  of  taxpayers'  money  to  private  institutions 
there  should  be  absolutely  no  favoritism  or  discrimination,  but  that 
every  private  institution  that  establishes  its  position  and  has  con- 
formed to  the  standards  so  set  up  has  an  equal  right  to  the  money. 

Mr.  REED.  We  are  making  progress.  Last  week  we  could  not 
trust  the  legislature,  and  now  apparently  we  cannot  trust  the  Gov- 
ernor, we  will  end  up  by  not  trusting  ourselves,  and  nobody  will  trust 
us.  It  seems  to  me  that  the  system,  as  I  have  said,  as  suggested  in 
the  original  report  of  the  committee,  which  gave  the  Governor  the  dis- 
cretion, properly  exercised,  I  have  no  doubt,  to  report  to  the  legisla- 
ture all  institutions  that  in  his  judgment  were  worthy  of  support  and 
a]>propriation,  following  certain  general  rules  as  to  free  service  which 
they  must  conform  to,  and  the  supervision  by  the  Auditor  General, 
then  thej^  get  the  money.  All  that  is  followed  by  the  action  of  the 
legislature  which  gives  to  the  state  every  protection  that  it  needs  in 
the  care  of  its  dependent  poor,  sick,  or  whatever  they  may  be.  I  still 
beg  of  this  Commission  to  stop  before  they  adopt  this  jorovision  which 
is  cumbersome  and  mechanical,  and  consider  the  propriety  of  adopt- 
ing the  report  of  the  committee. 

Mr.  PEPPER.  Mr.  Chairman:  It  seems  to  me  that  the  problem 
that  we  are  facing  is,  within  the  sphere  of  appropriations,  somewhat 
similar  to  the  problem  which  the  f  ramers  of  the  Constitution  of  1874 
faced  with  respect  to  the  general  field  of  legislation.  The  great  evil 
Avhich  they  were  called  upon  to  deal  with  at  that  time  was  the  abuse 
Of  local  and  special  legislation,  and  they  met  the  evil  and  to  a  great 
extent  remedied  it  by  insisting  that  local  and  special  laws  should  not 
be  passed  in  a  great  variety  of  cases  that  were  enumerated.  They  in- 
troduced the  salutary  system  of  general  legislation  under  which  we 
have  since  lived.  Now,  we  are  called  upon  to  face  a  similar  evil 
within  the  sphere  of  appropriations.  It  has  not  seemed  to  me  that 
Judge  Reed  has  met  the  difficulty.  It  may  be  ;quite  true  that  the 
very  best  effort,  the  most  intelligent  effort  will  be  put  forth  by  the 
Governor  in  the  way  of  discriminating  between  one  institution  and 
another  for  the  public  welfare  ^.nd  for  the  advantage  of  the  institution 
and  the  service  which  it  renders,  and  yet  be  subject  to  all  the  objec- 
tions and  difficulties  than  can  be  urged  in  any  case  of  special  or  dis- 
criminatory action.  Unless  we  can  devise  a  system  which  will  intro- 
duce the  principle  of  uniformity  and  generality  into  the  appropria- 
tions for  these  purposes  we  shall  lose  the  safeguard  which  the  Con- 
stitution of  1874  introduced  in  the  case  of  legislation  at  large.  It 
seems  to  me  that  Senator  Fisher's  resolution  marks  a  great  advance 
on  anything  that  has  been  proposed  heretofore,  and  I  very  much 
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hope  that  it  will  prevail,  provided  that  it  can  be  amended  in  one  par- 
ticular. That  is  in  such  a  way  as  to  insure  the  uniformity  of  dis- 
tribution within  the  class  of  beneficiaries,  according  to  a  system 
which  will  be  general  in  its  operation  and  will  make  the  playing  of 
favorites  impossible.  I  have  reason  to  think  that  Senator  Fisher  has 
under  consideration  an  amendment  which  would  accomplish  that  re- 
form. If  I  am  right,  I  think  his  resolution  as  amended  in  that  par- 
ticular would  be  the  very  best  thing  for  us  to  adopt. 

Mr.  FISHER.  Mr.  Chairman:  Such  an  amendment  as  has  been 
mentioned  by  Mr.  Pepper  has  been  suggested,  but  the  matter  now  be- 
fore the  Committee  is  the  amendmnt  oli'erd  by  Mr.  McCormick,  and 
1  presume  we  had  better  address  ourselves  to  that  amendment  and 
dispose  of  it  before  I  offer  mine. 

Mr.  McCOEMlCK.  Mr.  Chairman:  May  I  ask  Mr.  Pepper  whether 
or  not  in  his  opinion  this  proposal  that  is  now  before  us  as  ottered 
by  Senator  Fisher,  covers  the  point  that  I  have  made  in  my  amend- 
ment? 

Mr.  PEPPER.  Mr.  Chairman:  In  my  judgment  it  does  not.  I  am 
in  sympathy  with  your  proposal  to  introduce  a  provision  for  a 
uniform  plan  which  will  make  the  distribution  free  from  the  objec- 
tion of  favoritism  and  the  specializing  of  particular  institutions ;  but 
it  seems  to  me  that  the  addition  of  a  very  few  words  to  Senator 
Fisher's  resolution  will  accomplish  that  result,  and  the  reason  that  I 
mentioned  it  in  debating  your  resolution  was  that  I  thought  that  if 
you  were  to  see  what  he  had  in  mind  that  possibly  it  would  prove  to 
be  a  reconciliation. 

Mr.  McCORMICK.  Mr.  Chairman:  I  was  very  much  interested 
in  what  JMr.  Pepper  said  in  regard  to  ottering  an  invitation  to  insti- 
tutions of  the  state  to  come  in,  because  1  feel  very  strongly  that  just 
that  suggestion  and  argument  shows  the  weakness  of  the  position  that 
the  Commission  has  already  taken.  If  we  do  not  recognize  that  tl)e 
system  as  it  exists  today  is  wrong,  we  ought  to  have  every  institution 
that  wants  to  come  in  get  its  share  of  this  appropriation.  There  is 
nothing  fundamentally  right  if  you  limit  the  amount  of  money  that 
we  want  to  pay  out  to  privately  controlled  corporations  unless  we 
adopt  the  method  as  it  is  in  our  educational  system  of  making  a 
lump  sum  appropriation  to  a  county  based  upon  a  per  capita,  or  as 
we  do  with  our  legislative  apiiropriations  based  upon  appropriating 
an  equal  sum  for  road  building  and  in  which  the  taxpayers  will  enjoy 
an  equal  privilege.  But  unless  you  do  throw  this  open  to  every  in- 
stitution of  a  similar  nature  performing  exactly  the  same  kind  of 
work  in  an  etiicient  manner,  in  accordance  with  the  specifications  as 
laid  down  by  the  state  authorities,  unless  they  all  have  an  equal  op- 
portunity of  enjoying  that,  the  thing  is  not  democratic,  it  is  unsound, 
and  it  never  will  stand  because  there  is  bound  to  be  discrimination. 

Mr.  FISHER.  Mr.  Chairman:  It  seems  to  me  that  possibly  Mr. 
McCormick's  opposition  arises  from  the  fact  that  he  is  assuming  that 
some  institutions  may  be  barred  by  the  provisions  that  we  have  now 
under  consideration.  That  is  not  the  case;  but  there  may  be  institu- 
tions, there  are  institutions,  which  may  not  want  to  benefit  by  this 
provision  in  the  Constitution,  and  we  ought  not  to  force  help  upon 
them  if  they  do  not  desire  it.  There  are  many  institutions  in  the 
state  which  are  highly  endowed.  We  have  recently  had  an  instance 
of  the  munificence  of  a  rich  citizen  of  Pittsburgh  endowing  hospi- 
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tals.  Those  hospitals  will  have  plenty  of  funds  to  carry  on  the  char- 
itable work  which  will  tall  to  their  lot.  Now,  we  do  not  want  to 
force  on  them  state  funds  because  they  will  not  need  them.  They 
will  not  want  them.  There  are  other  institutions  doing  charitable 
woi'k  which  want  to  stand  on  their  own  feet;  they  want  to  have  the 
full  credit  of  their  beneficience,  and  they  should  have  it.  Now,  this 
simply  creates  an  appropriation  for  those  institutions  that  feel  they 
need  help,  and  do  not  have  the  resources  or  endowment  to  carry  on 
the  work  that  falls  to  their  lot,  and  under  a  uniform  plan  may  receive 
aid  and  assistance. 

Mr.  McCORMICK.  Mr.  Chairman:  I  think  Senator  Fisher  has 
mistaken  my  amendment.  I  stated  that  they  should  be  entitled  upoji 
application,  and  only  upon  application.  They  are  not  automatically 
entitled  to  it.  They  are  entitled  to  it  upon  application.  The  insti- 
tutions that  you  speak  of  would  not  get  these  funds  unless  it  applied 
for  them,  under  a  method  adopted  by  the  legislature.  I  feel  that 
the  illustration  used  by  Senator  Fisher  confirms  the  principle  that  1 
have  been  fighting  for.  A  benevolent  institution  is  left  a  legacy  of 
one  hundred  thousand  dollars ;  five  thousand  dollars  of  that  goes 
into  the  state  treasury,  and  from  there  is  distributed  to  privately 
controlled  institutions  who  have  absolutely  no  right  to  it.  Those 
people  have  to  go  down  in  their  pockets  and  put  up  additional  sup- 
port. Then  there  are  privately  controlled  institutions  that  are  not 
exactly  on  the  same  basis.  It  is  not  sound,  it  is  not  just ;  it  is  funda- 
mentally wrong.  I  believe  by  the  time  this  Commission  is  through 
discussing  it  it  will  agree  with  me. 

Mr.  EEED.  Mr,  Chairman:  It  seems  to  me  that  this  amendment 
is  unnecessary',  if  I  understand  the  machinery  that  is  provided  by 
this  mysterious  proposal  by  Senator  Fisher.  Now,  before  the  Gov- 
ernor can  make  any  intelligent  recommendation  to  the  legislature, 
he  must  certainly  know  what  the  needs  of  the  institution  are  if  he 
is  going  to  recommend  an  appropriation  of  a  million  dollars.  He 
must  make  that  upon  certain  items,  and  if  any  institution  needs 
help,  that  would  be  the  time  for  them  to  apply,  and  apply  through 
him.  If  this  amendment  is  adopted  they  can  come  in  after  the  ap- 
priation  is  made  and  claim  their  share  of  it,  and  you  would  never 
have  enough  to  go  around. 

Mr.  McCORMICK.  Judge  Reed,  suppose  in  Carbon  county,  a 
county  probably  of  over  fifty  thousand  population,  a  county  that 
receives  today  no  state  aid,  why  should  that  county,  if  it  establishes 
a  hospital,  performs  services  according  to  standards  as  set  up  by 
the  legislature,  not  have  the  right  to  go  to  the  Governor  and  request 
the  Governor  to  file  its  application  for  its  proportionate  share  of  the 
gross  sum  of  the  appropriation? 

Mr.  REED.    Mr.  Chairman:   That  is  not  the  question. 

Mr.  McCORMICK.  Mr.  Chairman:  Then  my  amendment  is  ab- 
solutely riglit,  and  I  am  trying  to  make  it  so.  I  would  have  just 
as  much  right  as  the  Harrisburg  Hospital,  which  has  been  getting 
appi'opriations  for  a  number  of  years  and  getting  its  proportionate 
share  for  services  rendered.  That  is  the  point  I  want  to  make,  so 
that  every  institution  in  the  state,  whether  it  now  gets  it  or  whether 
it  is  to  be  created  five  or  ten  years  from  now,  would  get  its  share 
without  going  to  the  Governor  for  political  favor.  After  applying 
for  appropriations  your  agency  will  look  it  up  as  to  whether  it 
34 
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is  carrying  on  the  work  properly,  and  my  amendment  meets  that  oc- 
casion. If  it  is  carrying  on  the  work  in  a  proper  manner,  then  the 
Uovernor,  npon  that  application,  must  give  it  its  share  of  that  ap- 
proi)riation. 

Mr.  EEED.  Mr.  Chairman.  I  do  not  think  the  gentleman  wants 
to  get  Judge  Gordon  and  myself  started  again  on  this  charity  busi- 
ness, and  I  would  suggest  if  it  is  in  order  that  we  hear  Senator 
Fisher's  amendment  and  it  may  be  possible  that  the  two  gentlemen 
can  agree  and  we  can  save  a  little  bit  of  time. 

The  CHAIRMAN.    The  Chair  hears  no  objection. 

Mr.  FIvSHER.  Mr.  Chairman:  The  amendment  which  I  intended 
to  propose  is  a  substitute  for  that  portion  of  the  second  paragraph 
on  the  first  page  of  today's  calendar,  beginning  in  the  second  line 
from  the  bottom  of  the  page  after  the  simicolon  and  aft^  the  word 
"but."  Strike  out  all  of  the  paragTaph  after  the  words  "but  all  such 
items,"  and  so  forth,  and  substitute  therefor  the  following:  "but 
all  such  items  shall  appropriate  a  gross  sum  to  be  distributed  among 
a  class  or  classes  of  such  institutions  (as  such  class  or  classes  may 
be  defined  by  law)  only  in  accordance  with  a  plan  uniform  in  its 
application  to  all  the  beneficiaries  in  any  class,  said  plan  to  be  set 
forth  in  the  appropriation  act  or  to  be  prescribed  by  general  law  or 
by  an  executive  agency  created  by  law." 

On  the  question  recurring. 

Will  the  Committee  agree  to  the  amendment? 

Mr,  PEPPER.  Mr.  Chairman.  I  hope  that  the  amendment  of 
Mr.  McCormick  will  not  prevail  and  that  the  one  just  read  by  Senator 
Fisher  will  be  taken  in  its  stead.  The  reason  that  I  happened  to  know 
of  the  amendment  that  Senator  Fisher  had  in  contemplation  is  this: 
1  received  from  the  president  of  the  Hospital  Association  a  day  or 
two  ago  a  copy  of  the  letter  which  that  organization  had  addressed  to 
Senator  Fisher,  urging  the  adoption  of  his  amendment  with  the 
change  which  he  now  proposes  to  incorporate  in  it.  The  Hospital 
Association  is  a  large  and  influential  organization  of  officers  and 
superintendents  of  hospitals.  The  president  of  it,  Mr.  Daniel  Test, 
is  superintendent  of  the  Pennsylvania  Hospital  in  Philadelphia, 
which  is  not  itself  a  beneficiary -of  the  state  appropriations.  That 
organization  is  definitely  of  opinion  that  two  things  are  true;  in  the 
first  place,  that  it  would  be  a  very  great  mistake  to  stop  the  appro- 
priations by  the  state  to  institutions  not  wholly  under  state  con- 
trol; and  second,  that  it  is  highly  desirable  to  reform  the  method 
of  appropriation  in  such  a  way  as  to  make  it  the  result  of  the  ap- 
plication of  a  uniform  plan,  instead  of  by  way  of  special  appropria- 
tion to  individual  institutions.  That  highly  intelligent  and  far- 
sighted  group  of  men  have  come  to  the  conclusion  to  which  we,  after 
debate,  have  come  in  this  Commission ;  namely,  that  the  fundamen- 
tal ijrinciple  of  administering  some  of  the  state  service  through 
institutions  which  the  state  does  not  wholly  control  is  the  sound  one 
for  Pennsylvania,  but  that  it  is  highly  important  that  the  system  of 
administration  should  be  improved  and  safeguarded.  It  is  upon  that 
we  are  focusing  our  attention.  It  is  natural  that  in  the  course  of  the 
debate  upon  that  question  of  method,  the  gentlemen  who  have  strong 
convictions  on  the  subject  of  the  principle  should  be  betrayed  into 
discussing  a  question  that  is  not  now  before  us ;  but  the  question  be- 
fore us  is  the  question  of  method.    If  the  amendment  proposed  by 
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Senator  Fisher  prevails,  we  shall  have  the  budget  section  modified 
in  its  application  to  the  charitable  institutions  in  such  a  way  that 
there  will  be  participation  both  by  the  executive  and  the  legislature 
in  the  responsibility  of  decision.  There  will  be  no  opportunity  for 
special  legislation  in  favor  of  particular  institutions.  We  shall  have 
a  plan  uniform  in  its  operation  upon  all  classes  of  beneficiaries  or 
members  of  a  class  of  beneficiaries,  and  we  shall,  it  seems  to  me,  go 
a  long  distance  in  the  direction  of  an  ideal  system.  Mr.  McCormick 
realizes,  I  think,  that  it  must  be  true,  as  Senator  Fisher  has  said, 
that  no  institution  that  comes  within  the  category  is  disabled  from 
applying  for  appropriations.  It  is  not  necessai'y  by  constitutional 
enactment  to  give  institutions  the  right  to  apply  for  the  benefits  of 
state  appropriations.  They  may  do  that  without  constitutional  pre- 
scription. The  great  question  is  when  they  do  apply  what  is  the 
system  by  which  their  application  shall  be  passed  upon  and  deter- 
mined? A  clean-cut  and  intelligent  system,  it  seems  to  me,  is  pro- 
vided by  Senator  Fisher's  proposal  if  it  be  amended  in  the  way  that 
he  has  suggested.  I  venture  to  suggest  it  is  in  the  interest  of  clear 
thinking  and  sane  legislation  if  the  Commission  votes  down  the  pend- 
ing amendment  and  proceeds  to  adopt  Senator  Fisher's. 

Mr.  McCORMICK.  Mr.  Chairman:  May  I  ask  Mr.  Pepper  if  he 
thinks  Senator  Fisher's  proposal  covers  the  subject-matter  of  my 
amendment? 

Mr.  PEPPER.  Mr.  Chairman.  I  think  it  covers  it  precisely  and 
effectively.  I  do  not  think  there  is  room  for  misunderstanding  the 
provisions  of  the  amendment  that  Senator  Fisher  has  proposed. 

Mr.  McCORMICK.  Mr.  Chairman:  In  other  words,  any  institu- 
tion in  the  state  of  Pennsylvania  that  conforms  to  the  standards  set 
up  by  the  general  assembly  or  agencies  created  by  the  general  as- 
sembly or  the  executive  would  be  entitled  upon  application  to  its 
proportionate  share  of  the  lump  sum  appropriated  ? 

Mr.  PEPPER.  Mr.  Chairman:  Yes.  I  understand  that  it  will 
be  absolutely  impossible,  under  the  operation  of  this  amendment,  to 
plaj'  favorites  as  between  institutions,  and  that  any  institution  which 
conforms  to  the  standai'ds  set  up  by  the  executive  or  the  agency 
established  by  general  law  will  stand  on  the  same  footing  as  any 
other  institution  in  the  same  class. 

Mr.  FISHER.  Mr.  Chairman:  I  feel  quite  well  satisfied  that  the 
section  as  now  offered  will  meet  all  the  objections  raised  by  Mr. 
McCormick.  It  finds  its  prototype  in  the  distribution  of  the  school 
fund,  or  in  the  distribution  of  certain  funds  for  roads.  Townships  of 
the  second  class  may  participate  in  the  general  fund  which  the 
legislature  creates  hj  conforming  to  certain  standards  of  road  con- 
struction. So  in  the  distribution  of  the  general  fund  for  schools, 
there  is  no  log-rolling  in  that.  There  is  no  favoritism,  there  is  no 
friction,  but  a  lump  sum  is  appropriated,  and  standards  are  set  up 
whereby  the  school  districts  of  the  state  may  participate  in  the 
general  fund.  Now,  it  seems  to  me  that  we  have  accomplished  what 
we  set  out  to  do  by  providing  practically  a  similar  thing  for  the  aid 
of  the  private  charitable  and  educational  institutions  of  the  state. 

On  the  question  recurring. 

Will  the  Committee  agree  to  the  amendment? 

It  was  not  agreed  to. 

On  the  question  recurring,     -  ~ 
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Will  the  Committee  adopt  the  report? 

Mr.  FISHER.    Mr.  Chairman:    I  offer  the  following  amendment, 
which  I  will  ask  the  Secretary  to  read. 
The  CHAIRMAN.  The  amendment  will  be  received. 
The  Secretary  read  the  amendment  as  follows: 

Strike  out  after  the  semicolon  in  the  second  line  all  of  the  paragraph  and  in- 
sert in  lieu  thereof  the  following :  "but  all  such  items  shall  appropriate  a  gross  sum 
to  be  distributed  among  a  class  or  classes  of  such  institutions  (as  such  class  or 
classes  may  be  defined  by  law)  only  in  accordance  with  a  plan  uniform  in  its  appli- 
cation to  all  the  beneficiaries  in  any  class,  such  plan  to  be  set  forth  in  the  appro- 
priation act  or  to  be  prescribed  by  general  law  or  by  an  executive  agency  created 
by  law." 

On  the  question, 

Will  the  Committee  adopt  the  amendment? 

Mr.  FISHER.  Mr.  Chairman:  Just  by  way  of  explanation — I  do 
not  want  to  take  any  credit  for  this  amendment.  As  was  said  by  Mr. 
Pepper,  it  comes  from  the  president  of  the  Hospital  Associations  of 
Philadelphia  in  a  letter  in  which  he  states  that  his  association  has 
been  giving  very  serious  thought  to  the  very  question  which  has  been 
engaging  the  attention  of  this  Commission,  and  with  this  slight  amend- 
ment, which  originates  from  that  source,  they  are  entirely  satisfied 
with  the  provision  which  is  now  before  the  Commission. 

On  the  question  recurring. 

Will  the  Committee  agree  to  the  amendment? 

It  was  agreed  to. 

On  the  question. 

Will  the  Committee  adopt  the  report  as  amended? 

Mr.  McCORMICK.  Mr.  Chairman:  May  I  ask  Senator  Fisher 
one  question  that  is  giving  me  a  little  trouble  here?  "No  item  of 
the  general  or  other  appropriation  bill  shall  appropriate  any  definite 
sum  of  money  to  any  such  institution  or  designate  any  one  or  more 
of  such  institutions  as  beneficiaries."  Would  it  be  possible  under  the 
wording  of  this  act  for  the  specification  to  be  made  such  that  it 
could  only  include  one  institution?  Tliere  may  be  a  classification 
whereby  only  one  institution  would  be  eligible,  in  which  event  the 
legislature  could  do  so  and  could  introduce  items  under  a  classifica- 
tion which  onlj^  cover  one  institution  and  practically  carry  that  on 
the  same  system  as  now  carried  on. 

Mr.  FISHER.  Mr.  1  hairman:  That  is  a  question  of  interpreta- 
tion which  would  have  to  be  referred  to  the  court.  We  have  some 
distinguished  jurists  here  who  might  be  l)etter  able  to  answer  Mr. 
McCormick's  inquiry  than  I,  but  I  think  I  am  safe  in  saying  that 
no  such  interpretation  would  be  put  upon  such  a  constitutional  pro- 
vision. 

On  the  question  recurring. 

Will  the  Committee  adopt  the  report  as  amended? 
It  was  adopted. 

Ml'.  FISHER.  Mr.  Chairman:  I  move  that  the  Committee  do  now 
proceed  to  the  consideration  of  the  report  of  Committee  No.  5  of 
which  Dr.  Smith  is  the  Chairman. 

Mr.  PEPPER.   Mr.  Chairman:   I  second  the  motion.  , 

The  motion  was  agreed  to. 

ARTICLE  X,  SECTION  1. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration 
is  section  1  of  article  X  of  the  Constitution,  the  report  of  the  com- 
mittee being  that  this  section  shall  be  changed  to  read  as  follows: 
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The  Secretai-y  read  the  section  as  follows: 

Section  1.  The  general  assembly  shall  pro^dde  for  the  maintenance  and  support 
of  a  thorough  system  of  primary,  secondary  and  higher  education  by  appropriating 
bi-annually : 

(a)  For  the  public  schools  an  amount  at  least  equal  to  the  total  appropriated 
by  the  school  districts  or  any  other  public  corporation  vested  with  the  power  to  con- 
tribute in  the  support  of  such  schools  during  the  two  preceding  fiscal  years. 

(b)  For  the  state  normal  schools  at  least  two  millions. 

(c)  For  institutions  of  higher  learning  which  conform  to  the  i-equirements  of 
the  college  and  university  council  or  other  state  agency  vested  with  the  power  to 
determine  standards  of  excellence  for  such  institutions,  at  least  eight  millions. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

EDUCATION. 

Mr.  SMITH.  Mr.  Chairman:  It  is  only  fair  to  my  associates 
of  Committee  No.  5  that  I  should  say  that  this  report  was  not  adopted 
in  the  committee.  We  did  not  get  together  long  enough  to  give  it 
consideration.  The  energetic  Secretary  of  this  Commission  called 
me  up  last  week  and  insisted  that  a  report  should  come  from  Commit- 
tee No.  5  on  article  X.  You  have  it.  It  is  here  for  discussion.  It  is 
the  result  of  conference  with  teachers  of  all  ranks  throughout  the 
commonwealth.  The  truth  of  the  matter  is,  Mr.  Chairman.  I  have 
been  informed  since  arriving  here  today  that  it  is  doomed^  and  a  good 
deal  of  the  spirit  that  was  in  me  when  I  walked  from  the  train  to  this 
chamber  has  been  lost.  The  idea  that  a  proposition  of  this  sort,  deal- 
ing with  the  education  of  the  boys  and  girls  of  this  grand  old  com- 
monwealth, is  doomed  to  the  waste-paper  basket  is  a  little  beyond 
my  comprehension.  Education,  everybody  here  concedes,  is  of  the 
greatest  importance.  We  are  hearing  a  great  deal  in  regard  to  it  from 
all  sections.  You  have  heard  a  great  deal  about  it,  sir,  and  I  have 
heard  much.  I  belong  to  that  group  called  the  teachers  of  the  com- 
monwealth. Teaching  is  my  business,  and  has  been  for  two-thirds  of 
my  life,  and  so  everything  that  comes  under  the  head  of  education 
naturally  gets  my  attention.  There  are  just  a  few  facts,  sir,  that 
I  feel  I  must  get  before  this  Commission  before  you  consign  these 
efforts  to  the  waste-paper  basket. 

The  first  is  this.  We  are  told  that  Pennsylvania  is  a  rich  com- 
monwealth, maybe  the  richest  of  all  of  them,  and  when  we  cast  about 
we  find  that  Pennsylvania  is  not  comparable  with  some  of  the  other 
commonwealths  in  the  cause  of  education.  In  this  great  state  of  ours 
there  are  tv/elve  thousand  seven  hundred  and  thirty-two  teachers  en- 
gaged in  one-room  or  two-room  schoolhouses,  those  little  universities 
of  the  people  that  you  meet  up  here  on  the  edges  of  this  county  and 
the  adjacent  counties ;  for  some  of  us  know  all  about  them,  some  of 
us  have  studied  in  them.  Twelve  thousand  teachers!  Further,  the 
teachers  engaged  in  instructing  the  boys  and  girls  who  have  never  had 
a  high-school  education  number  four  thousand.  Think  of  it!  Four 
thousand  teachers  of  this  great  state  never  passed  through  a  high 
school ;  the  teachers  who  have  attended  high  schools,  two  thousand 
five  hundred :  and  of  the  ten  thousand  and  thirty-eight  one-room  rural 
teachers  in  Pennsylvania,  the  normal  school  graduates  number 
fourteen  hundred.  That  means  Pennsylvania  is  lacking  in  teaching 
power;  Pennsylvania  is  not  giving  the  boys  and  girls,  growing  up 
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within  its  borders,  male  and  female  teachers  who  are  equipped  to 
help  them  forward.  Is  it  right  that  a  state  with  the  wealth  this  pos- 
sesses should  tolerate  a  condition  such  as  this  ?  Further,  there  are 
eleven  thousand  four  hundred  and  ninety  schools  in  this  state  in  op- 
eration for  ten  months;  there  are  fourteen  thousand  two  hundred 
and  fifty-four  in  operation  for  nine  months ;  there  are  five  thousand 
nine  hundred  and  seventy  in  operation  eight  months ;  there  are  ten 
thousand  and  eighty-three  in  operation  for  seven  months.  That  is, 
thousands  of  boys  and  girls  throughout  the  state  are  getting  not  only 
poorly  qualified  teachers,  but  they  are  having  seven  months  and  only 
seven  months  of  study.  The  large  cities,  of  course,  get  the  full  time. 
The  large  cities  have  magnificent  palatial  structures,  thoroughly 
equipped,  and  teachers  working  in  them  who  are  thoroughly  qualified, 
who  have  been  tested  and  tried,  who  are  not  only  graduates  of  high 
schools  or  gradutes  of  colleges  and  universities,  but  many  of  them 
graduates  of  special  courses  in  education,  and  so  on.  There  is  a 
great  army  of  boys  and  girls  who  do  not  comei  in  contact  with  such 
teachers.  There  is  another  item  to  be  jotted  down  here,  namely,  the 
number  of  schools  having  a  seven-month  term  will  be  much  larger 
this  year  owing  to  the  fact  that  many  districts  have  not  the  funds  to 
support  them  for  longer  periods.  They  are  closing.  Is  it  quite  fair 
when  we  possess  aU  the  wealth  that  I  am  told  we  do  that  we  should 
stint  education? 

The  first  section  of  our  report  calls  for  the  appropriation  by  the 
state  of  a  sum  of  money  equal  to  that  appropriated  by  the  school  dis- 
tricts of  the  state.  The  crux  of  the  matter,  as  I  understand  it,  is  that 
the  state  would  be  bankrupt  if  it  undertook  to  do  this.  The  New  Jersey 
appropriation  per  capita  is  2.53;  California  2.10;  Pennsylvania  .96 
per  capita.  Other  states  might  be  mentioned,  but  I  do  not  want  to 
detain  you.  I  want;  to  get  just  a  few  facts  before  you.  .  Now,  as  to 
the  appropriations  which  have  been  made  in  our  state.  In  1907 
fifteen  millions  were  appropriated  and  thirteen  million^,  a  little  over, 
distributed  for  common  schools ;  in  1909  fifteen  million,  and  eleven 
and  one-half  given  to  common  schools ;  in  1911  fifteen  million,  and 
eleven  million  four  hundred  and  ninety-eight  thousand  given  to 
schools ;  in  1913  sixteen  million,  distributed  twelve  million  to  the 
common  schools;  and  so  on  down  to  1910,  when  twenty-four  million 
dollars  were  appropriated  by  the  legislature,  and  nine  million  two 
hundred  and  one  thousand  distributed  among  the  common  schools. 
Notwithstanding  the  fact  that  the  amount  of  the  appropriation  in- 
creased during  the  past  twelve  years  from  fifteen  million  to  twenty- 
four  million  dollars,  the  amount  actually  distributed  to  the  school 
districts  in  the  regular  distribution  decreased  from  thirteen  million 
dollars  to  a  little  over  nine  million  dollars.  There  we  are!  Now, 
there  is  one  other  point  in  connection  with  this  school  system  to 
which  I  would  like  to  call  your  attention  for  a  moment.  The  states 
which  in  1919  raised  a  greater  per  centum  of  total  income  for  public 
schools  than  our  OAvn  state  are  these:  Montana,  raised  or  contributed 
fifty-six  per  centum ;  Delaware,  forty-six  per  centum ;  little  Jersey 
alongside  of  us,  forty-seven  per  centum ;  and  we  ten  and  seven-tenths 
per  centum — in  the  state  of  Pennsylvania. 

We  are  not  doing  as  well  as  our  sister  states  for  education.  In  a 
lump  sum  perhaps  our  friends  of  the  legislature  will  say,  yes;  but 
when  yon  reduce  it  to  per  capita,  no.  Then  we  are  down  about  number 
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thirty-seven  in  the  list  of  states.   That  is  why  it  is,  sir,  that  this  (a) 
article  was  permitted  to  come  up  for  your  consideration.  Why,  sir,  it 
is  preposterous.   This  state  ought  to  have  in  every  township  a  town- 
ship high  school ;  and  they  are  conspicuous  by  their  absence  in  the 
state  of  Pennsylvania.   You  could  go  to  New  York  state,  go  to  Min- 
nesota, to  Ohio,  and.  find  there  township  high  schools.    They  begin 
at  the  primary  grade  and  come  forward  to  the  high  school.  The 
children  of  the  township  are  collected  and  conveyed  by  motor-buses 
from  their  homes  to  the  school  and  from  the  school  to  their  homes. 
These  township  high  schools  might  Avell  be  made  the  social  centers  of 
the  country.   To  some  of  us  who  are  interested  in  this  question  of  the 
education  of  the  boys  and  girls  it  does  seem  fair  to  ask  the  state  to 
appropriate  a  sum  equal  to  the  sum  which  the  school  districts  will 
appropriate.    We  hear  a  great  deal  about  the  boys  and  girls  of  the 
countrj^  crowding  into  the  cities  that  they  may  get  these  additional 
opportunities.    Give  them  the  graded  schools  they  deserve,  let  them 
have  the  four-year  high  schools,  if  you  please,  and  you  will  educate  the 
townships  and  the  counties  and  the  boys  and  girls  will  not  be  so  eager 
to  travel  to  the  city.   In  our  great  cities  we  are  taking  thousands  of 
boys  and  girls  of  parents  who  were  not  born  in  this  country,  or  have 
not  been  here  ten  years.    They  are  furnished  with  the  best  facilities 
in  the  schools.    Step  into  any  one  of  the  high  schools  of  Philadel- 
phia, for  example,  as  I  have.   I  could  scarceh^  believe  my  eyes  when  I 
saw  what  opportunities  they  had.    Then  go  back  into  a  county  like 
my  own  native  county,  York.    It  is  a  good  county,  agriculturally 
speaking  one  of  the  best  of  all  the  commonwealth,  and  we  can  find 
one-room  schoolhouses,  plenty  of  them,  and  not  with  high-school 
graduate  teachers,  but  with  persons  who  have  not  had  that  sort  of 
training.   And  what  is  true  of  that  countj^  is  true  of  Dauphin  county, 
is  true  of  many  other  counties  of  the  state.   Yes,  money  is  needed  for 
the  equipment  and  for  the  salaries  of  professionally  qualified  teachers. 
I  wish  you  could  have  heard  the  words  of  the  many  teachers  of  all 
grades  whom  I  heard  speak  since  they  knew  this  matter  of  education 
v.-as  coming  before  the  Commission ;  college  presidents,  superintend- 
ents of  schools,  the  superintendent  of  public  instruction  of  the  state  of 
Pennsylvania,  teachers  of  high  schools  and  the  lower  grades,  and  so 
on.  I  do  not  know  where  the  money  is  coming  from  to  do  this  particu- 
lar thing  which  is  requested  in  this  article.   But  are  we  going  to  stand 
back  and  lag  along  and  let  Minnesota,  Illinois,  our  neighbor  Ohio, 
and  the  other  neighbor  New  Jersey,  say  to  us,  "Oh,  yes,  you  are  a 
grand  state,  but  in  education  you  cannot  compare  with  us?"   It  will 
provide  the  boys  and  girls  with  that  which  is  so  fundamental  and  so 
essential  to  their  well-being  in  future  life.    Not  long  ago  I  went  up 
into  the  coal  regions  to  a  school  where  there  were  little  fellows  from 
six  to  ten  years  of  age.    I  went  into  a  one-room  school  first  and  lis- 
tened to  the  recitation  which  was  being  held  in  arithmetic.   Of  course, 
I  felt  with  those  boys,  and  then  the  thought  came,  well  there  is  a 
limit  here  that  they  cannot  go  beyond.    I  journeyed  fifteen  miles  to 
another  school,  a  mechanics  art  school  in  the  coal  region,  and  there 
I  saw  a  similar  class  of  boys  same  sort  of  parentage,  and  they  were 
being  given  the  opportunity  to  go  beyond,  and  they  were  becoming 
mine  bosses,  engineers,  mechanical  and  electrical,  and  so  on.  Nat- 
urally the  thought  came,  why  cannot  this  township  have  its  high 
school  where  the  boys  going  through  the  public  schools  may  have  the 
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same  opportunity  as  those  who  are  attending  this  institute,  which 
happens  to  be  a  private  affair.  We  are  also  asking  for  the  state 
normal  schools,  at  least  two  million  dollars.  That  is.  not  too  much. 
It  is  what  the  legislature  actually  gave  to  the  normal  schools.  I  am 
informed  by  those  who  are  in  contact  with  the  thirteen  normal  schools 
of  the  state  that  that  is  scarcely  adequate  if  those  schools  are  to  be 
equipped  and  conducted  as  we  find  them  equipped  and  conducted  in 
adjacent  states.  There  is  a  rejjort  here,  handed  to  me  by  someone, 
stating  the  per  capita  expenditure  for  normal  schools  in  Pennsylvania 
and  in  twenty-nine  other  states  for  five  years,  1912  to  1916.  I  will 
not  read  them  all,  but  take  New  York,  one  hundred  and  niuety-tliree 
dollars  and  ninety-two  cents ;  let  us  take  New  Jersey,  one  hundred 
and  thirty  dollars  and  eighty-one  cents;  and  then  our  own  Pennsyl- 
vania, how  much?  Sixty-nine  dollars  and  twenty-nine  cents.  We 
have  lots  of  money.  We  have  it  for  all  sorts  of  things,  but  here  is  a 
class  of  schools  beginning  with  the  fundamental  one  which  is  train- 
ing the  teachers,  or  helping  to  train  teachers  who  are  to  go  out  into 
this  commonwealth,  and  they  are  not  properly  provided  for.  That  is 
not  an  exorbitant  sum,  two  million  dollars,  but  we  ask  to  write  it  in 
so  we  may  be  sure  that  they  will  get  it.    That  is  all. 

Then,  if  I  may  pass  to  the  third  clause  of  our  report,  "for  insti- 
tutions of  higher  learning  which  conform  to  the  requirements  of  the 
college  and  university  council  or  other  state  agency  vested  with  the 
power  to  determine  standards  of  excellence  for  such  institutions,  at 
least  eight  million  dollars."  The  state  of  Minnesota  this  year,  1919 
to  1920,  by  act  of  legislature  has  appropriated  to  the  University  of 
Minnesota  eight  million  dollars,  plus  two  million  dollars  for  buildings. 
The  University  of  Illinois  was  appropriated  for  the  last  biennial,  six 
and  three-quarter  millions,  and  then  an  additional  appropriation  for 
buildings.  Here  are  some  jottings.  Take  1916,  the  approi)riation  of 
the  state  of  California,  and  its  normal  schools,  not  the  common 
schools,  but  its  university,  three  million  one  hundred  and  sixty  thou- 
sand dollars.  In  the  next  year,  1917,  the  same  amount,  and  in  1918 
two  million  two  hundred  and  twenty-five  thousand  dollars.  All  of 
those  institutions  are  receiving  in  addition  special  sums  of  money 
from  other  sources.  Nearly  every  state  institution  charges  a  certain 
tuition  and  that  amounts  in  many  of  the  states  to  a  much  larger  sum. 
For  instance,  the  University  of  California  receives  from  students'  fees 
two  hundred  and  eighty  thousand  dollars,  from  private  sources  one 
million  two  hundred  and  twenty-seven  thousand  dollars ;  Minnesota 
from  students'  fees, two  hundred  and  seventy-one  thousand  dollars  ;  the 
University  of  Wisconsin  two  hundred  and  ninety-one  thousand  dollars. 
What  we  aim  to  show  by  reading  these  flgures^ — many  more  might  be 
presented,  but  I  do  not  want  to  occupy  so  much  time — is  that  for 
higher  education  our  state,  of  which  are  so  proud,  is  not  doing  as  well 
as  other  states  of  the  Union.  You  may  say  perhaps  in  reply  that  these 
are  state  institutions,  state-controlled  institutions,  and  the  highest 
institutions  of  learning  to  which  the  state  is  contributing  generously 
are  not  so  controlled.  True,  they  are  not  state-controlled  institutions. 
I  ask  your  indulgence  for  a  moment  while  T  trace  briefly  the  history 
of  the  University  of  Pennsylvania,  because  higher  education,  because 
education  of  an  academic  character  begins  there.  It  was  in  1740 
when  this  charitable  school  was  founded.    In  1749  the  academy  was 
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attached  to  the  charitable  school.  lu  1751  to  1755  the  college  was 
added.  The  college,  the  academy,  the  charitable  school,  and  then  in 
the  early  period  before  the  Revolution  we  find  the  University  of  Penn- 
sylvania was  sending  teachers  into  the  outlying  districts  of  this  pro- 
vince to  reach  the  boys  and  girls  without  any  expense  to  their  parents. 
In  1755,  it  received  its  charter  to  confer  degrees ;  in  177G ;  no,  I  will 
not  speak  of  that  period.  In  1779,  what  happened?  That  little  insti- 
tution which  was  doing  the  highest  grade  of  work  in  the  state,  and 
which  was  helping  the  education  in  the  lower  grades  through  the 
provinces,  what  happened  to  it?  The  assembly  of  this  state  seques- 
tered its  charter  on  the  ground  that  it  was  not  true  to  our  little  gov- 
ernment, and  for  ten  years  there  lived  in  those  buildings  in  Philadel- 
phia, used  its  monej^,  what  was  called  the  University  of  the  State  of 
Pennsylvania.  At  the  expiration  of  ten  years  the  same  assembly,  the 
successors  of  the  men  who  were  there  in  1779,  feeling  that  the  act 
was  an  unjust  one  returned  the  buildings  and  such  money  as  they 
had  left  to  the  college,  as  it  was  called,  the  academy,  and  the  charit- 
able school.  There  existed  then  in  Philadelphia  that  college  of  Phila- 
delphia, let  me  call  it,  and  the  University  of  the  State  of  Pennsylvania. 
Two  years  sufficed  to  demonstrate  to  both  j^arties,  to  both  interests, 
that  they  could  not  exist  side  by  side,  and  so  the  University  of  the 
State  of  Pennsylvania  swallowed  the  college  and  the  academy  and 
the  charitable  school,  and  on  the  thirtieth  day  of  September,  1791, 
there  was  born  what  is  today  the  University  of  Pennsylvania.  In 
that  University  of  the  state  of  Pennsylvania,  who  were  the  officers? 
Why,  the  Governor  of  the  state,  Joseph  Reed ;  the  Attorney  General 
of  the  state,  the  Treasurer  of  the  state,  the  Auditor  General  of  the 
state,  the  Speaker  of  the  House,  the  President  of  the  Senate,  plus 
clergymen  and  laymen,  and  so  on ;  and  the  little  college  had  its  own 
board.  But  on  the  thirtieth  day  of  September,  1791,  the  legislature 
said  that  they  had  a  plan  of  union  for  these  two  institutions,  and 
it  was  put  before  the  assembly  of  the  state  and  adopted.  I  have  it 
here,  but  it  is  rather  lengthy.  Now,  to  preserve  the  connection  be- 
tween the  University  of  Pennsylvania  and  the  state  of  Pennsylvania, 
there  is  an  article  here  which  tells  us  how  His  Excellency,  the  chief 
executive  of  the  commonwealth,  was  to  be  the  president  of  the  board 
of  trustees  of  the  united  institutions;  that  in  the  case  of  his  death, 
the  trustees  of  the  university  could  not  fill  his  place ;  and  so  he  was 
The  connecting  link  between  the  state  and  the  university.  The  legis- 
lature permitted  those  two  institutions  to  select  first  one  and  then 
another  from  the  boards  of  the  two  institutions,  and  in  addiion,  to 
emphasize  the  connection  between  the  universities  and  the  state.  His 
Excellency  the  Governor  was  made  the  president  of  the  board  of 
trustees  of  the  University  of  Pennsylvania,  which  AA^as  annually  to 
present  to  the  legislature  of  the  state,  or  to  persons  indicated  by  the 
legislature,  a  report  of  the  income  and  expenditures.  Now,  there  is 
some  connection  then  between  the  university  and  the  state.  Just  as 
a  matter  of  interest,  Mr.  Moore  was  good  enough  to  go  back  and  look 
over  the  records,  and  he  has  given  me  this  paper,  which  tells  about  the 
\  arious  appropriations  made  to  the  University  of  Pennsylvania.  He 
has  jotted  down  as  the  first  one  in  1807.  Strangely  enough,  last  week 
in  looking  over  the  life  of  David  Rittenhouse  I  came  across  a  record 
telling  how  the  assembly  of  the  state  appropriated  five  hundred 
pounds  for  an  observatory.   David  Rittenhouse,  who  was  professor  of 
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mathematics  in  the  university  at  that  time,  thought  it  might  be  used 
for  the  dissemiuation  of  astronomical  knowledge  through  the  state 
and  through  the  commonwealth. 

There  is  a  list  of  appropriations  from  1807.  The  iirst  one  was 
for  the  establishment  of  a  botanical  garden,  and  we  have  that  botan- 
ical garden  today.  The  amount  appropriated  was  three  thousand 
dollars  and  the  amount  approved  was  three  thousand  dollars;  then 
in  1832,  and  again  in  1840  and  1850,  1860,  and  then  in  1872.  The 
amount  in  1872  was  to  establish  a  general  hospital  and  the  state  ap- 
propriated two  hundred  and  fifty  thousand  dollars,  approved  two  hun- 
dred and  fifty  thousand  dollars ;  in  1873  another  one  hundred  thou- 
sand dollars,  pi'ovided  the  university  authorities  would  give  one  hun- 
dred thousand  dollars.  If  anyone  cares  to  see  this  record  it  is  here. 
1  have  not  had  time  to  have  it  duplicated,  but  the  point  is,  after  the 
union  of  the  early  institutions,  the  College  of  Philadelphia  and  the 
University  of  the  state  of  Pennsylvania,  under  the  new  name  of  the 
University  of  l*ennsylvania,  the  state  from  1791  down  to  the  present, 
has  recognized  its  relationship  to  that  institution.  I  speak  of  it  first 
because  it  is  the  oldest  of  the  institutions  of  higher  learning.  There 
are  others  in  this  state  doing  splendid  work,  each  in  its  own  peculiar 
line.  But  I  ask  you  to  think  a  moment,  has  not  the  university  been 
of  some  consequence  to  the  state?  It  was  in  the  university  that  medi- 
cal education  began  on  the  third  day  of  May,  1765.  When  we  speak 
of  medical  education  in  the  United  States,  we  go  back  to  that  time. 
It  began  in  the  Universit}^  of  Pennsylvania.  The  teaching  of  law  in 
connection  with  the  university  or  college  began  in  1791,  in  connection 
with  the  University  of  Pennsylvania.  Now,  if  you  choose  to  come 
down  that  line  of  medical  education,  let  us  pause  for  a  moment  to 
consider  the  men  who  came  out  of  that  school;  each  has  done  honor 
to  our  state;  and  consider  what  they  have  given  to  humanity.  Joseph 
Leidy  and  D.  Hayes  Agnew.  In  our  own  time  think  of  the  Peppers, 
William  the  first,  his  son,  the  provost  from  1881  to  1894,  those  giants 
in  medicine  serving  not  only  their  city  but  the  state  and  the  nation. 
So  it  is  in  law.  Go  over  into  the  Governor's  office  and  look  at  the 
portraits  hanging  around  the  wall,  where  his  portrait  will  hang.  It 
will  be  associated  with  the  graduates  of  this  old  institution  which 
introduced  free  education  into  the  state  when  it  sent  out  graduates 
into  the  outlying  districts  of  the  state  for  the  sake  of  the  boys  and 
girls.  How  can  we  turn  such  an  interesting  institution  to  one  side? 
I  say,  after  careful  consideration,  that  I  do  not  believe  there  is  an 
institution,  an  institution  of  higher  learning  in  the  state  that  the 
state  controls — by  state  control  is  meant  an  insitution  all  trustees 
or  regents  of  which  are  appointed  by  the  Governor  or  elected  by  the 
people — and  here  is  a  senatorial  report  on  the  relations  of  State 
College  to  the  state.  But  just  one  or  two  sentences,  Mr.  Attorney 
General.  They  went  through  the  whole  history  of  the  college,  and 
they  write  something  like  this.  "It,  therefore,  is  the  finding  of  your 
committee,  respectively,  that  said  college  was  chartered  by  an  act 
of  the  legislature  of  Pennsylvania,  approved  February  twenty-  second, 
one  thousand  eight  hundred  fifty-five,  as  a  private  corporation."  On 
the  next  page,  among  the  conclusions  is :  "In  view  of  all  the  laws  now 
in  existence  in  any  way  governing  the  Pennsylvania  State  College, 
your  committee  finds  the  institution  a  strictly  private  corporation." 
The  University  of  Pittsburgh  received  in  1790  five  thousand  dollars, 
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to  help  it  in  doing  what?  Getting  teachers,  supplying  books,  and 
so  on.  It  received  aid  afterwards  from  time  to  time.  We  cannot  find 
wlierein  the  board  of  directors  of  State  College  have  ever  turned 
over  to  the  state  of  Pennsylvania  in  fee  simple  the  estate  now  held, 
owned  and  controlled  absolutely  by  a  private  corporation.  So  there 
we  are,  all  three  institutions  in  the  same  boat,  all  three  doing  work 
of  which  the  state  may  well  be  proud.  Michigan  has  a  state  university. 
Michigan  has  its  college  of  agriculture,  a  school  of  mines  at  Houghton, 
three  large  well-attended  institutions.  The  same  is  true  of  Kansas, 
and  many  of  the  northwestern  states. 

Now,  sir,  I  want  to  thank  you  for  your  attention  to  my  remarks 
on  these  three  points  on  education  in  our  state.  Let  me  add  that  some 
school  districts  are  very  poor.  You  heard  that  they  were  going  to 
close  their  schools.  They  cannot  afford  the  buildings,  they  cannot 
afford  the  teachers.  Some  school  districts  are  well  off,  some  are 
parsimonious,  very  stingy,  and  they  would  like  the  state  to  do  every- 
thing. Now,  there  may  be  a  way  discovered  to  remedy  this.  Senator 
Fisher  has  indicated  a  way  by  which  these  lagging  districts  could 
be  brought  to  a  realization  of  what  they  should  do.  Then  about  the 
normal  schools  which  are  the  teachers  preparing  schools,  this  sum  is 
not  too  much.  Suppose  now  the  eight  millions  for  higher  education 
were  divided  by  three.  Then  it  would  be  a  little  over  two  millions 
for  each  for  the  biennium.  State  College  I  think  received  about  a 
million  and  a  half,  and  we  received  a  million  three  hundred  and 
twenty-four  thousand  dollars.  I  do  not  remember  what  the  University 
of  Pittsburgh  received.  It  is  not  going  beyond  what  has  been  done, 
not  very  much.  I  do  not  believe  if  this  third  section  prevails  in 
regard  to  the  institutions  of  higher  learning  that  the  relation  of  the 
State  College  to  the  Federal  government  would  be  in  the  slightest 
affected.  Eveiy  bit  of  that  which  now  comes  from  the  Smith-Lever 
bill,  and  so  on,  would  continue  to  be  hers.  All  that  comes  from  the 
Morrill  Land  Grant  bill  would  be  hers.  In  considering  this  I  trust 
that  the  members  of  the  Commission  will  realize  the  seriousness  of 
the  whole  thing.  The  education  of  the  people  of  the  state  should 
begin  at  the  bottom,  and  if  we  could  have  that  done  for  the  elementary 
schools  that  I  believe  the  state  can  do,  and  I  believe  we  will  do  some 
of  these  days.  I  would  like  to  see  it  now,  this  minute.  We  need  not 
worry  much  about  the  higher  education.  Our  farmer  boys  and  girls 
are  clamoring  so  that  we  would  all  hear  and  we  could  not  refuse  their 
demands.  But  this  new  course  does  another  thing,  it  provides  the 
dollars  that  are  much  needed  today.  The  teachex's  are  rising  up  in 
all  parts  of  the  state,  all  parts  of  the  country.  You  know  it,  we  all 
kuow  it,  and  salaries  are  included  in  this  gift  of  the  state  to  the 
public  schools  as  well  as  buildings  and  equipment,  and  so  on.  I  tliank 
you,  sir. 

Mr.  THOEPE.  Mr.  Chairman:  I  wish  to  move  a  substitute  for 
the  report  of  the  committee,  which  I  will  send  to  the  Secretary,  and 
upon  that  report  to  make  some  remarks  with  the  permission  of  the 
Committee. 

The  CHAIEMAN.  The  report  will  be  received  and  read  by  the 
Secretary. 
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The  Secretary  read  the  report  as  follows: 

ARTICLE  X. 
EDUCATION. 

Section  1.  The  general  assembly  shall  provide  for  the  equipment,  maintenance 
and  support  of  a  general  system  of  education,  including  institutions  for  tlie  educa- 
tion and  care  of  the  deaf,  dumb  and  blind,  ascending  in  regular  gradation  from  the 
primary  grade  and  district  schools,  including  high  schools,  to  the  university,  wherein 
the  children  and  youth  of  the  commonwealth  may  be  educated,  and  shall  make  appro- 
priations toward  the  support  of  this  educational  system.  Normal  schools,  the  Uni- 
versity of  Pennsylvania  (cliartered  1740,  recliartered  1791),  the  Western  University 
of  Pennsylvania,  known  as  the  University  of  Pittsburgh  (chartered  1787,  i-echartered 
3819),  and  the  Pennsylvania  State  College  (chartered  1855,  rechartered  1863)  are 
and  are  hereby  declared  to  be  a  part  of  said  system  of  education,  their  respective 
charter  rights  are  hereby  confirmed,  and  for  the  maintenance  and  support  of  this 
educational  system  the  general  assembly  shall  make  adequate  appropriations. 

Section  2.  No  money  raised  by  taxation  or  otherwise  available  for  educational 
purposes  shall  be  appropriated  to  or  be  used  for  the  support  of  any  school,  college  or 
uniyei'sity  owned  by  or  under  the  control,  in  whole  or  part,  of  any  church  or  denomi- 
nation, or  in  whicli  any  church,  denominational'  or  sectarian  doctrine  or  tenet  is 
taught. 

Section  3.  Men  and  women  alike  shall  be  eligible  to  any  office  of  control  or 
management  under  the  school  laws  of  this  commonwealth. 

Mr.  CARSON.    Mr.  Chairman:    I  second  the  substitute. 
On  the  question, 

Will  the  Committee  agree  to  the  substitute? 

Mr.  THORPE.  Mr.  Chairman:  May  I  ask  if  the  assistant  Secre- 
tary will  be  kind  enough  to  distribute  the  chart  that  was  made  in  con- 
nection with  educational  provisions? 

Tlie  CHAIRMAN.  It  may  be  informative  to  the  Commission  if 
the  Commission  knew  what  appropriations  are  made,  and  what  the 
total  revenue  raised  for  education  in  the  state  now  is.  I  happen  to 
Jiave  those  figures  before  me.  The  appropriations  for  1919,  the 
general  appropriation  to  common  schools,  is  twelve  million  dollars, 
ot  which  ten  millions  are  general  funds,  and  a  special  fund  of  two 
jnillion  dollars.  The  total  taxes  levied  in  Pennsylvania  for  the  sup- 
port of  the  common  schools  for  the  year  1919,  as  I  have  it  from  the 
Department  of  Education  is  in  round  figures  fifty  million  dollars. 
The  total  appropriations  made  to  normal  schools  in  the  appropria- 
tions of  1919  were  four  hundred  sixty  thousand  dollars,  and  six  hun- 
dred seventy-five  thousand  dollars  for  the  purchase  of  normal  schools. 
The  total  appropriations  to  college  and  universities  for  the  years, 
J 919  and  1920.  were  three  million  one  hundred  eighty-one  thousand 
dollars;  and  the  total  tax  levied  on  all  school  districts,  not  including 
Philadelphia  and  Pittsburgh,  was  thirty-five  million  dollars.  The 
total  tax  levied  in  Philadelphia  and  Pittsburgh  for  school  purposes 
was  fifteen  million  dollars. 

Mr.  THORPE.  Mr.  Chairman:  It  is  with  no  purpose  on  my  part 
to  intimate  any  difference  of  opinion  as  to  the  importance  of  the  sub- 
ject discussed  by  my  distinguished  friend,  the  provost.  It  is  merely 
on  ihis  occasion  to  bring  home  to  every  man's  mind  some  of  the  large 
and  fundamental  questions  that  are  involved  and  which  affect  us  as 
a  commonwealth.  If  you  will  be  kind  enough  to  look  at  this  chart 
you  will  notice  that  it  is  a  summary  of  one  hundred  American  state 
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constitutions.  I  will  say  for  my  friend  from  Philadelphia  that,  while 
This  is  a  bird's  eye  view,  it  is  not  a  treatise  on  ornithology.  It  was  a 
very  suggestive  fact  in  looking  over  this  chart,  when  I  came  to  get  it 
together,  that  the  first  use  of  the  word  "university"  iu  connection 
with  an  American  state  was  made  by  Pennsylvania.  I  think  that  wall 
be  rather  a  surprise.  If  you  will  look  at  the  chart  you  will  notice  that 
the  figures  which  the  public  printer  has  inserted  in  the  squares  cor- 
respond with  the  essential  facts  in  the  notes  at  the  bottom  of  the 
page.  There  is  a  figure  '"l"  and  turning  to  that  figure  in  the  note  you 
will  observe  the  significance  of  the  reference  that  Pennsylvania  in  the 
year  1776,  that  is  the  year  of  the  Constitution  of  1776,  makes  the  pro- 
vision in  note  59,  "all  useful  learning  shall  be  duly  encouraged  and 
promoted  in  one  or  more  universities."  The  figure  in  the  parenthesis 
following  "(3091)"  is  the  pagenation  of  the  compilation  known  as 
"American  Charters,  Constitutions  and  Organic  Laws"  published  by 
act  of  Congress,  of  which  I  have  the  honor  to  be  the  editor.  You  will 
tlierefore  notice,  my  friends  and  fellovz-citizens  of  Pennsylvania,  that 
it  is  our  own  state,  first  in  the  history  of  the  world  as  far  as  I  am 
able  to  learn,  that  made  some  attempt  to  recognize  the  importance  of 
education  in  one  or  more  universities.  Mr.  Chairman,  in  my  studies 
and  residence  abroad  I  have  not  been  able  to  discover  that  the  uni- 
versities of  Europe,  either  of  Great  Britain  or  on  the  Continent,  con- 
tribute very  greatly  to  the  public  welfare  of  their  common  people,  but 
in  my  limited  knowledge  of  histor^^  of  earlier  times  I  have  yet  to  learn 
ihat  in  Rome  or  Greece  or  medieval  times  the  beneficiaries  of  higher 
educational  institutions  were  other  than  a  favorite  class. 

If  I  am  correct  in  my  deduction,  it  is  the  members  of  favorite 
families,  particularly  families  who  intending  that  their  children 
should  be  in  the  church  or  in  high  diplomatic  circles  were  the  persons 
who  patronized  and  derived  benefits  from  the  so-called  universities. 
It  was  left  to  America,  it  was  left  to  our  own  country  to  devise, 
to  apply  the  idea  that  education,  as  Horace  Mann  once  said,  is  the 
chief  defense  of  the  nation,  and  is  for  the  benefit  of  all  concerned. 
Mr.  Chairman,  a  little  glance  at  this  somewhat  trite  and  dusty  com- 
pilation will  call  to  the  eye  the  acts  of  Congress  as  well  as  the  funda- 
mentals of  the  state.  Where  the  "E.  A.,"  the  "if.  E.  A.,"  or  "S.  E.  A." 
occurs  it  means  an  enabling  act  of  Congress.  From  a  very  early  day. 
Ml".  Chairman,  our  national  government  provided  for  public  educa- 
tion. The  ordinance  of  1787,  quite  early  in  our  history,  and  similar 
ordinances  made  careful  provisions  for  this.  New  England  at  an 
early  date  made  some  provision  for  schools,  not  public  schools  in  the 
sense  in  which  we  have  them,  but  so-called  public  schools.  As  I 
understand,  Mr.  Chairman,  even  Harvard  and  Yale  were  not  started 
for  the  benefit  of  the  public.  They  were  started  really  as  theological 
schools  for  the  training  of  ministers  and  j)reachers,.  We,  therefore, 
riiust  come  to  a  new  idea  of  education  when  we  talk  about  the  rela- 
tion of  the  state  to  education.  I  am  not  going  to  attempt  to  trespass 
on  your  patience  by  calling  your  attention  to  the  importance  of  the 
subject.  We  are  all  the  products  of  the  schools.  Suppose,  Mr.  Chair- 
num,  we  were  to  hear  by  telepathy  or  telegraphy,  and  some  persons 
sixj  that  communications  are  coming  from  other  worlds  than  ours  at 
the  present  time,  that  the  inhabitants  of  Mars  were  contemplating  a 
general  sysem  of  education,  I  think  \>q  could  conclude  they  were  act- 
ing in  a  very  sane  and  hopeful  way.   Education,  Mr.  Chairman,  does 
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not  mean  entirely  training  in  the  technical  subjects  of  law,  medicine 
and  theology.  It  includes  a  larger  preparation  which  none  of  us  can 
define.  Let  us  be  honest.  Education  is  not  entirely  an  assurance,  for 
highly  intelligent  people  may  do  the  wrong  thing.  I  witnessed  in 
Germany,  and  you  know  from  your  residence  there  and  your  studies, 
tliat  a  system  of  education  can  be  deflected  to  ends  which  may  not  con- 
duce to  the  safety  and  welfare  of  the  state.  Intelligence  does  not 
mean  morality.  I  remember  once  visiting  a  penitentiary  in  the  state 
of  New  York,  and  the  star  prisoner  was  a  graduate  of  Harvard.  He 
was  a  ver}^  skillful  counterfeiter.  I  never  thought  less  of  Harvard, 
but  I  did  think  something  less  of  him.  It  does  not  mean  because  a 
man  is  highly  educated  he  will  be  a  pillar  of  the  state.  It  does  not 
mean  that  simply  the  conferring  of  a  degree  by  the  University  of 
Peunsjdvania  is  going  to  produce  model  manhood  or  womanhood. 
That  does  not  follow ;  but  somehow  or  other  in  the  history  of  the 
world,  I  think  we  all  agree,  common  intelligence  does  make  common 
stability.  In  the  days  of  the  Greek  Republic,  we  all  know  what  edu- 
cation was,  for  example.  Pericles  must  have  been  a  highly  educated 
man.  I  do  not  know  whether  he  had  a  diploma  or  not,  but  he  cer- 
tainly never  went  to  the  public  schools.  Dr.  Franklin  never  went 
to  public  schools.  He  was  one  of  the  founders  of  the  University  of 
Pennsylvania.  Dr.  Franklin  boasted  that  he  had  been  honored  by  a 
nsiiversity  degree.  He  was  a  clever  old  gentleman.  He  was  conscious 
of  his  own  ability,  and  as  an  humble  man  in  life  he  was  very  proud 
of  his  academic  title.  Washington  writes  a  beautiful  letter  to  the 
president  of  Yale,  in  answer  to  a  communication,  telling  him  that 
the  university  is  going  to  confer  upon  him  the  degree  of  Doctor  of 
Laws.  I  do  not  suppose  George  Washington  or  Lincoln  would  have 
been  made  greater  men  by  any  collegiate  or  academic  degree,  but 
somehow  or  other,  if  in  Lincoln's  time  a  great  part  of  our  population 
had  not  been  properly  educated,  I  am  afraid  that  things  American 
might  have  gone  wrong.  We  are  confronted  at  this  moment  by  a 
like  situation.  I  have  cut  from  a  paper  of  last  evening  an  article 
^^■]uch  must  have  attracted  your  attention,  "Americanization  Bill  is 
passed  by  Senate  pledging  co-operation  in  solving  problem  of  illit- 
eracy." 

My  learned  friend,  Judge  Reed,  stated  early  in  the!  session  that 
there  should  be  some  test  of  Americanism  to  be  a  citizen.  We 
all  feel  that  way.  In  the  committee  of  which  I  happen  to  have  the 
honor  to  be  the  chairman  there  was  some  discussion  of  the  literary 
quilifications  desirable  in  order  to  become  a  citizen,  and  yet  the  dis- 
tinguished gentleman.  Judge  Gordon,  very  promptly  tells  us  you  can- 
not be  any  better  citizen  in  French  than  you  can  be  in  English,  in 
Greek  or  in  Latin.  The  literary  test  is  something  deeper  than  that. 
This  education  which  you  as  Commissioners  are  asked  to  consider 
in  making  up  the  fundamental  law  goes  to  the  very  life  of  the  com- 
monwealth. I  wish  to  call  your  attention  to  several  matters  in 
which  I  do  not  say  I  differ  with  the  distinguished  provost,  but  I 
rather  supplement  *  what  he  has  just  said.  I  shall  not  attempt  to 
be,  even  if  I  could  be,  strictly  logical  in  the  presentation  of  point 
after  point.  Time  is  important.  I  am  not  talking  to. men  -who  do 
not  know,  because  it  is  not  one  of  the  affairs  that  happened  in  a 
corner.  There  are  certain  objections  to  the  report  of  the  committee 
which  go  far    in  my  opinion  to  warrant  its  rejection.    The  first 
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defect  is  the  specification  of  the  amount  that  shall  be  appropriated. 
Mr.  Chairman,  as  Patrick  Henry  said/'Esperience  is  the  light  that 
must  guide  us."  I  turn  back  to  the  debates  in  the  convention  which 
gave  us  this  Constitution  which  we  have,  and  you  know  better  than  1 
the  character  of  the  men  who  proposed  it.  I  find  in  the  discussion 
of  the  question  of  appropriations  for  the  support  of  public  education 
some  remarks  concerning  the  million  dollar  matter  that  is  mentioned 
in  our  present  Constitution.  One  member  from  Chester  county,  Mr, 
Darlington,  said:  "We  have  made  in  the  second  section,  it  will  be  per- 
ceived, an  appropriation  for  carrying  into  effect  this  system  of  free 
schools  in  the  state.  Whether  this  Avill  be  deemed  wise  by  the  Com- 
mittee of  the  Whole  and  the  Convention  remains  also  to  be  decided. 
It  is  higher  than  the  appropriation  made  up  to  this  time,  as  the  Com- 
mittee on  Education  had  named  the  sum  of  one  million  dollars."  It 
was  seven  hundred  thousand  dollars  at  that  time.  I  once  had  the 
pleasure  of  conversing  with  the  vice-chancellor  of  Oxford,  afterwards 
Bishop  Chevasse,  and  we  spoke  on  many  matters  of  education.  He 
said,  a  curious  thing  which  I  think  is  borne  out  by  economics,  that 
when  the  foundations  at  Oxford  were  made  centuries  ago,  these  bene- 
factions were  made  in  stone  or  quintals  or  pounds  of  wheat,  and  that 
in  the  long  course  of  time  there  is  less  fluctuation  in  the  value  of  a 
bushel  of  wheat  than  there  is  in  that  of  the  dollar.  Mr.  Chairman,  the 
serious  objection  to  saying  that  the  legislature  shall  do  this  or  shall 
not  do  this,  or  shall  do  that  or  shall  not  do  that,  is  that  the  value  of 
a  dollar  cannot  be  anticipated.  Eight  million  dollars  today  is  really 
no  more  than  four  and  a  half  or  five  million  dollars  of  a  few  years 
ago.  What  will  be  the  value  tomorrow?  What  will  it  be  fifty  years 
from  now?  I  think  we  ought  to  leave  the  legislature  perfectly  free  in 
these  matters  to  act  up  to  the  requirements  of  the  occasion,  not  bind- 
ing that  body  much  or  little,  but  to  leave  the  amount  of  appropria- 
tions to  the  common  sense  and  judgment  of  the  men  who  form  the 
legislature.  If  we  cannot  trust  them,  then  I  think  that  we  might  as 
well  lose  our  faith  in  the  commonv^^ealth.  I  might  quote  another 
speaker  on  this  subject,  he  is  familiar  to  many  of  you  by  name,  Judge 
Woodward,  iu  which  he  says:  "It  is  a  violation  of  the  duties  that  are 
assigned  to  us."  He  seems  to  think  that  the  fluctuation  of  money  is 
too  serious  to  permit  of  specifications  of  any  amount.  Those  who  are 
familiar  with  constitutions  in  force  are  aware  that  it  is  not  an  un- 
usual thing  for  the  salaries  of  governors  to  be  fixed  by  the  Constitu- 
-  tion,  or  the  salaries  of  the  secretaries  of  state,  attorneys  general,  and 
so  on,  and  then  sooner  or  later  these  constitutions  must  be  amended ; 
for  it  is  absurd  to  fix  the  salary  of  the  Governor  at  two  thousand 
dollars  is  it  was  at  one  time  in  Michigan.  We  must  face  the  fact  that 
the  Governor  has  to  live  just  like  other  people. 

I  wish  to  call  your  attention  to  a  very  large  thought  which  is 
involved  in  this,  and  it  is  familiar  to  you.  It  has  been  presented 
and  discussed.  Among  the  eminent  Philadelphians  in  the  Constitu- 
tional Convention  of  1873  was  Senator  Buckalew,  and  in  speaking  of 
the  Constitution  as  it  now  stands,  he  said :  "No  money  raised  for  the 
support  of  the  public  schools  of  the  commonwealth  shall  be  appro- 
priated to  or  used  for  any  sectarian  school."  He  quotes  or  refers  to 
eleven  state  constitutions.  He  says:  "The  foregoing  provisions,  in 
various  forms,  expressly  prohibit  the  appropriation  of  public  money  to 
sectarian  uses,  or  the  diyersion  of  school  moneys  to  such  uses,  or  sec- 
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tarian  instruction  in  schools  supported  by  taxation  or  by  public 
funds."  Those  of  you  who  recall  the  very  first  article  amendatory  of 
the  Constitution  of  the  United  States  will  remember  that  Congress  is 
forbidden  to  make  any  law  respecting  the  establishemnt  of  religion. 
An  appropriation  of  a  dollar  to  denominational  schools  is  a  law  in 
support  of  religious  denominations.  The  state  in  this  country  is  en- 
tirely distinct  from  the  church.  The  church  and  the  state  have  their 
respective  functions.  There  was  a  time  v/hen  their  functions  blended, 
and  then  there  was  a  time  when  after  great  agitation  their  functions 
were  divided.  I  appeal  to  you  as  a  basis  from  which  we  must  not  de- 
part in  principle  that  whatever  we  do  with  public  money,  we  must  see 
to  it  that  for  educational  purposes,  where  we  reach  the  minds  and 
soTils  of  men  and  women,  we  are  not  justified  in  appropriating  a  single 
penny  for  a  denominational  purpose.  It  is  different  in  a  hospital. 
►Some  weeks  ago  it  was  argued  here  that  benevolent  institutions, 
though  managed  by  denominations,  should  be  recipients  of  public  aid, 
but  we  separated  the  educational  from  the  benevolent.  There  is  a 
great  difference,  Mr.  Chairman,  between  the  beneficiaries  of  the  ap- 
propriations in  the  hospitals  and  the  beneficiaries  of  the  appropria- 
tions in  a  denominational  school,  a  very  great  difference.  I  think 
then,  Mr.  Chairman,  that  we  have  some  principles  here  upon  which  we 
can  agree.  There  is  another  matter  which  though  not  proof  is  con- 
tributory proof  that  you  have  before  you  a  hundred  instances  of  the 
kind.  You  have  before  you  the  practice  of  the  country.  You  will 
notice,  Mr.  Chairman,  that  we  have  mentioned  three  historic  insti- 
tutions of  the  state.  I  have  taken  great  pains,  and  I  hink  I  am 
persuaded — I  have  taken  great  pains  to  consult  some  learned  frien  Is 
in  other  parts  of  the  state.  What  is  the  objection  to  naming  the 
University  of  Pennsylvania,  the  University  of  Pittsburgh,  or  the 
Pennsylvania  State  College  in  the  Constitution?  What  is  the  ob- 
jection? There  is  no  objection  at  all.  In  discussing  this  matter 
not  long  ago  with  certain  gentlemen,  the  reply  was,  "Well,  it  looks 
as  if  you  were  picking  out  some  institutions  and  leaving  out  others." 
Well,  I  thought  to  myself,  that  is  a  pretty  strong  popular  objection, 
but  it  has  occurred  to  me,  as  doubtless  to  you,  that  there  is  not  a 
state  in  the  Union,  I  am  happy  to  say,  in  which  there  are  not  more 
than  three  institutions  of  higher  grades.  And  there  is  no  state  in- 
stitution in  any  of  our  states  which  does  not  have  some  merit  for 
being  a  state  institution.  For  example,  in  this  report  of  the  Com- 
missioner of  Education,  we  have  a  list  of  all  the  so-called  colleges, 
technical  schools,  including  agricultural  and  mechanical  and  law  and 
medicine.  The  theological  schools  are  separate.  We  have  forty-four 
in  this  state.  Mr.  Chairma^i,  we  know  that  as  a  matter  of  fact  in 
human  life,  not  everyl)ody  who  runs  the  race  wins,  and  not  everybody 
who  wins  the  race  runs.  We  know  that  there  is  a  law  of  nature  that 
there  are  some  who  receive  and  some  who  do  not.  You  know  you  can- 
not benefit  all  the  beggars  you  meet  on  the  streets  of  Naples,  or  you 
would  not  have  enough  to  go  around.  You  know  that  in  every  state, 
private  enterprise,  private  initiative,  private  affection  for  mankind, 
starts  these  educational  institutions.  I  was  educated  in  part  in  a  fle- 
nominational  school.  It  has  been  my  privilege  to  be  educated  in  the 
University  of  Pennsylvania,  where  I  spent  a  number  of  years.  I  also 
spent  a  number  of  years  in  the  University  of  Pittsburgh.  I  happen 
to  be  the  only  member  of  the  Commission  who  has  had  experience  in 
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both  places,  and  I  have  some  familiarity  with  the  history  of  both  in- 
stitutions, as  several  of  my  friends  here  know.  What  has  Pennsyl- 
vania, what  has  Pittsburgh,  what  has  State  College  got?  What  is  it 
doing  that  gives  either  of  these  institutions  a  claim  over  forty-one  • 
other  institutions  in  the  state?  We  do  not  approach  the  question  in 
that  way,  we  do  not  approach  it  by  comparison  of  excellence;  we 
approach  it  from  the  practical  question  of  service  rendered  to  the 
state.  You  have  an  oppoi'tunity,  Mr.  Chairman,  to  choose  a  profes- 
sion in  life.  You  choose  one  that  you  think  is  best  ada^jted,  so  far  as 
you  can  see,  to  the  ends  that  you  plan  or  somebody  plans  for  you. 
I'ou  plan  the  education  of  a  minor  or  plan  the  education  of  society 
or  a  communit}'  and  jou  draw  up  a  scheme  that  you  think  will  con- 
duce to  the  greatest  good.'  The  provost  has  impressed  us  by  a  state- 
ment of  facts  of  the  services  that  the  University  of  Pennsylvania  has 
rendered  to  the  commonwealth.  In  the  first  Constitution  of  this 
commonwealth,  and  in  the  second  Constitution  of  this  commonwealth, 
if  you  turn  backward  you  will  discover  that  recognition  is  made  of 
these  institutions.  In  the  Constitution  of  1776  they  are  called  univer- 
sities, and  in  that  of  1790  they  are  called  seminaries.  Mr.  Chairman, 
both  of  these  institutions,  that  of  Western  Pennsylvania  and  that  of 
the  University  of  Pennsylvania,  were  organized  under  the  first  Con- 
stitution of  Pennsylvania — the  University  of  Pennsylvania,  of  course, 
under  its  present  charter  of  1791,  was  existing  in  1776,  the  University 
of  Western  Pennsylvania,  under  its  charter  of  1786  and  its  present 
charter  of  1819.  We  ax'e  moved  by  the  precedents  the  learned  provost 
has  referred  to,  that  the  legislature  from  time  to  time  has  made  ap- 
propriations. I  could  with  equal  accuracy  call  your  attention  to  the 
fact  that  the  legislature  has  done  the  same  thing  for  the  University 
of  Pittsburgh.  As  early  as  1826  it  made  an  appropriation,  and  it  has  ^ 
made  many  appropriations  since  that  time.  It  is  not  necessary  to  say 
when ;  it  is  sufficient  to  say  that  there  was  a  recognition  of  services 
rendered.  What  is  the  service  that  a  higher  institution  renders? 
Shall  these  three  be  picked  out  as  the  only  ones  in  Pennsylvania 
that  do  it?  Oh,  no,  that  does  not  follow.  But  there  is  a  limit  to  the 
power  to  support  and  to  the  aid  given.  Y^ou  say  historically  the 
University  of  Pennsylvania  is  the  first  in  the  commonwealth.  In 
many  respects  it  is  the  first  in  America.  Historically  the  University 
of  Pittsburgh  has  a  claim  upon  the  consideration  of  the  common- 
wealth. Why?  There  will  always  be  a  city  of  Philadelphia,  and  there 
will  always  be  a  city  of  Pittsburgh,  and  there  are  some  things  you 
can  do  in  Philadelphia  and  in  Pittsburgh  that  you  cannot  do  at  State 
College,  and  there  are  some  things  that  you  can  do  at  State  College 
that  you  cannot  do  at  Pittsburgh  or  Philadelphia.  Our  state  is  a 
sort  of  triplicate  affair.  When  you  move  to  Altoona  by  train  you 
pass  through  beautiful  country.  Beyond  Altoona  we  pass  to  regions 
gullied  and  gashed,  and  yet  every  one  of  us  knows  that  the  western 
part  of  the  state  is  teeming  in  wealth. 

We  have  in  the  state  of  Pennsylvania  a  composite  population,  a 
population  as  great  as  that  of  twenty-two  o^her  states  together.  I 
remember  I  was  in  London  when  its  census  was  taken,  and  it  so  hap- 
pened that  the  population  of  London  at  that  particular  time  was  the 
population  of  Pennsylvania.  It  will  not  be  long  before  we  have  a 
population  many  fold  greater  than  the  present.  We.are  not  making 
this  Constitution  for  our  benefit.   It  cannot  be  long  before  all  of  us 
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will  pass  away.  It  is  for  the  benefit  of  our  successors.  Pennsylvania 
is  made  up  of  a  foreign  as  well  as  of  a  native-born  population.  It  al- 
ways will  be.  It  cannot  escape  the  conditions  that  nature  has  placed 
upon  it,  and  its  people  are  entitled  to  the  best.  I  was  moved  with 
admiration  by  what  the  provost  said  concerning  the  demands  for  pub- 
lic schools;  but  here,  Mr.  Chairman,  is  a  serious  question.  How  far 
can  you  go?  Can  you  assume  to  pay  as  much  to  the  local  sr-hools 
as  the  schools  raise  by  local  tax?  I  have  been  paying  school  tax 
for  a  good  many  years.  I  am  the  product  of  the  public  schools,  of 
the  seminary  and  of  the  university  and  college,  and  I  have  had  very 
much  the  same  experience  as  the  rest.  For  the  last  twenty  years  I 
have  been  paying  school  taxes.  I  get  no  immediate  benefit  from  that 
tax.  I  have  no  children  to  send  there.  Shall  I  say  it  does  not  fall 
upon  me  to  pay  that  tax?  Oh,  no.  We  reason  that  out  jjro  bono 
jniMico,  to  the  benefit  of  society.  There  is  not  one  of  us  that  would 
invest  a  penny  in  a  county  or  a  city  in  any  plant  or  manufacturing 
industry  unless  there  was  a  church  spire  or  a  school  somewhere  near. 
You  say,  "Excuse  me,  I  do  not  want  that  kind  of  environment."  You 
would  like  the  environment  of  education  and  morality  as  a  proper 
environment  to  protect  your  interests.  There  is  no  doubt  that  we 
should  have  an  educational  system.  Now,  Mr.  Chairman,  the  state  of 
New  Jersey  is  not  in  this  list  because  New  Jersej'  makes  no  provision, 
neither  does  Tennessee,  in  its  Constitution  for  an  educational  system ; 
yet  Nashville  is  the  seat  of  many  schools,  and  Princeton  is  at  Prince- 
ton. The  provost  has  just  told  us  that  New  Jersey  stands  higher  than 
Pennsylvania  in  education.  It  does  not  follow  that  because  the  Con- 
stitution omits  some  statement  concerning  higher  education  that  there 
is  no  provision  for  it.  As  a  state  at  this  present  time  ^ve  are  facing 
the  new  era,  that  new  era  which  means  more  I  think  than  any  of  us 
can  fathom.  Are  we  to  say  the  chief  defense  of  the  state  is  going  to  be 
in  armories,  is  going  to  be  in  machine  guns,  is  going  to  be  in  hygienic 
procedure,  is  going  to  be  in  opportunity  for  wealth,  is  going  to  be  in 
the  police  system,  mounted  police,  and  what  not?  Will  such  equip- 
ment take  care  of  Pennsylvania  and  our  boys  and  girls?  Are  our 
girls  and  boys  coming  along  with  notions  instilled  in  their  heads  per- 
haps as  serious  as  those  we  read  in  the  New  York  Times  on  Sunday, 
reported  to  us  by  those  of  high  rank  concerning  thousands  and  thou- 
sands of  children  in  Russia  who  today  are  under  instruction  which 
means  violation  of  the  very  principles  of  the  state?  Mr.  Chairman, 
you  and  I  could  be  taught  very  wrong  in  political  matters ;  you  and  I 
could  be  taught  very  wrong  in  moral  matters ;  you  and  T  could  be 
taught  very  wrong  in  almost  anything,  and  we  would  believe  it  to  our 
dying  day.  Why,  Mr.  Chairman,  did  Germany  act  as  she  did?  Be- 
cause she  had  been  educated  to  do  so.  I  have  lived  in  Germany,  so 
have  you.  They  thought  they  were  right.  They  do  not  see  this  error 
yet.  I  have  yet  to  read  in  any  communication,  I  have  yet  to  lu^ar  bj'' 
any  word  of  mouth,  from  any  person  who  is  qualified  to  state  t!int  the 
Germans  thought  they  were  wrong.  If  so,  I  stand  ready  for  correc- 
tion. Why,  gentlemen,  I  remember  in  the  German  schools  of  hearing 
instruction  to  that  point.  It  was  rather  galling  to  me  to  hear  it,  but 
I  heard  it — the  violation  of  the  principles  of  democracy  were  taught, 
but  they  were  not  a  violation  in  their  eyes.  It  was  the  gospel  of  Prus- 
sianism,  tlie  gospel  of  world-wide  conquest,  tlie  gospel  of  universal 
triumph.    We  do  not  teach  that  gospel.    The  fundamental  idea  of 
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government  in  America  is  the  supremacy  of  the  civil  over  the  military 
authorities,  and  we  believe  in  teaching  that  way.  Every  man  here  is 
a  citizen.  Every  man  here  is  a  soldier.  We  are  not  citizens  because 
we  are  soldiers,  we  are  soldiers  because  we  are  citizens.  We  are  here 
to  stand  for  certain  ideas  of  justice  and  right  to  all  men.  What 
have  these  three  institutions  to  do  with  that  subject?  I  would  call 
your  attention,  and  I  have  some  copies  here  for  distribution,  to 
what  has  been  done  in  Pennsylvania  in  the  University  of  Pennsyl- 
vania for  the  service  of  education  in  the  state.  The  provost  could 
speak  at  length  of  the  service  of  the  University  of  Pennsylvania  in 
teaching  the  teachers  of  the  country.  We  have  had  a  remarkable 
experience  in  Pennsylvania  and  in  Pittsburgh,  very  remarkable. 
If  anybody  doubts  it,  I  will  just  give  the  figures;  in  engineering, 
dentistry,  medicine,  pharmacy,  all  along  the  line.  Would  you  say, 
for  instance,  that  institution  that  is  not  helped  by  the  state  has  done 
nothing?  Is  Pittsburgh  or  is  Philadelphia  particularly  well  located 
tp  do  a  particular  thing  ?  I  say,  yes.  Where  could  engineering  better 
be  taught  than  in  an  engineering  environment?  Where  could  agricul- 
ture better  be  taught  than  in  an  agricultural  envii'onment  at  State 
College?  At  the  State  College  a  school  of  education  cannot;  the  col- 
lege is  not  located  at  the  right  place.  You  can  go  to  a  big  school  of 
education  in  Philadelphia  and  you  can  go  to  a  big  school  of  educa- 
tion in  Pittsburgh,  but  you  cannot  have  such  a  school  at  State  Col- 
lege ;  you  can  have  some  things  in  State  College  that  you  cannot  have 
in  Philadelphia ;  and  you  can  have  some  things  at  State  College  that 
you  cannot  have  in  Pittsburgh.  The  safety  of  the  state  is  the  pur- 
pose of  government;  and  the  government  has  no  excuse  for  being 
unless  it  continues  the  state.  Constitutions  of  government  are  made 
to  endure  for  ages  to  come.  In  this  Constitution  that  we  are  making, 
this  Constitution  that  we  are  working  out,  we  are  doing  something 
for  the  benefit  of  all  concerned,  and  the  greatest  good  for  the  greatest 
number.  This  university  and  that  university  wants  to  be  a  bene- 
ficiaiy.  When  the  provost  signs  a  diploma,  that  does  not  mean  that 
that  man  will  never  go  wrong.  Kecently  State  College  graduated  a 
splendid  class.  Judge  Mitchell  in  addressing  them  paid  a  beautiful 
tribute  to  the  service  of  the  men  in  the  arnn',  to  their  returning 
to  become  more  familiar  with  the  practical  affairs  of  life — a  beauti- 
ful tribute.  Now,  those  men  go  forth  and  mix  in  with  all  sorts  of 
conditions  and  carry  with  them  ideals  worth  carrying  out.  That  is 
what  a  university  is  for.  I  once  heard  President  Garfield  say  that 
he  would  learn  more  sitting  on  a  log  with  old  Mark  Hopkins  than 
anywhere  else.  I  remember  professors  of  the  University  of  Pennsyl- 
vania vvho  conferred  upon  me  an  inestimable  gift,  and  established  my 
ideals  in  life.  There  are  some  of  them  still  living.  I  remember  that 
the  best  teacher  I  ever  had  was  a  woman,  who  long  since  went  to  the 
better  country,  but  nevertheless  she  had  the  true  spirit  of  inspiration, 
and  that  is  what  higher  education  is  for. 

Now,  Mr.  Chairman,  in  conclusion,  in  this  aspect  of  things,  need 
I  beg  you  to  understand  that  I  am  not  standing  here  in  conflict 
with  the  aspirations  of  my  distinguished  friend  the  provost.  The 
purpose  is  to  bring  home  to  everj-  man  in  this  Commission  that  he 
has  a  sacred  duty  that  he  owes  to  the  commonwealth,  to  make  it 
possible  for  every  boy  and  girl  to  get  some  sort  of  vocational  educa- 
tion.   Why  has  Congress  recently  come  to  the  front,  though  rather 
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slowly,  with  its  plan  for  vocational  education  ?  What  has  it  been  doing 
in  recognition  of  the  great  service  of  higher  education?  Shall  that 
service  be  given  to  every  school  of  high  grade  in  the  commonwealth? 
You  say,  no,  you  cannot  afford  it.  Shall  it  be  given  to  the  best  ?  Well, 
we  are  not  here  to  say  which  are  the  best.  Shall  we  consider  geo- 
graphical locations?  Shall  we  consider  history?  Shall  we  consider 
services  rendered?  That  is  the  point.  There  are  some  places  which 
by  nature  are  located  for  the  benefit  of  a  great  number.  There  are 
other  places  located  by  nature  where  they  can  be  of  little  service.  I 
therefore  think  we  are  justified  in  offering  in  this  tentative  organic 
law  to  our  fellow-citizens  the  historic  equipment  in  the  eastern  part 
of  the  state,  in  the  central  part  of  the  state,  and  in  the  western  part 
of  the  state,  that  will  enable  the  state  to  train  twenty,  thirty  or  forty 
thousand  people.  It  is  not  a  question  of  numbers;  it  is  a  question 
of  equipment.  The  learned  provost  has  eleven  thousand  students; 
he  would  not  object  to  twenty-two  thousand,  or  thirty-three  thou- 
sand. Mr.  Chairman,  it  is  a  question  of  opportunity  just  exactly 
as  Emerson  said  years  ago.  It  is  a  question  of  opportunity.  Are 
you  going  to  open  up  the  opportunity?  You  do  it  in  the  lower  schools, 
but  do  not  stop  there.  I  venture  to  say  that  you  and  I  were  not  very 
differently  brought  up.  We  come  perhaps  from  very  old  families, 
that  have  been  in  this  country  perhaps  for  centuries,  but  we  were 
not  born  with  golden  spoons  in  our  mouths.  We  had  to  pass  through 
the  experiences  of  limitation  and  trial.  What  we  are,  we  are  as  the 
result  of  education,  made  possible  to  us  by  the  beneficence  of  the 
past.  Now,  shall  we  do  less  for  posterity  than  our  ancestors  have 
done  for  us?  Mr.  Chairman,  the  admirable  plan  that  the  provost  has 
suggested  should  be  supplemented  by  a  larger  plan  that  shall  recog- 
nize these  large  historic  institutions  and  put  them  on  the  map  as 
other  American  states  have  done  and  are  doing.  We  have  taken  care 
of  them  in  the  past,  we  will  continue,  of  course,  in  the  future,  and  we 
will  take  care  of  all  the  rest  so  far  as  we  can.  The  adequate  support 
of  the  three  historic  institutions  does  not  exclude  the  rest.  We  will 
do  it  if  we  can.  But  there  is  a  financial  limit.  You  cannot  do  more 
than  so  much  in  education ;  otherwise  the  state  will  be  bankrupt.  The 
state  cannot  afford  to  exceed  its  resources. 

Mr.  Chairman,  I  hope  that  the  suggestion  by  way  of  amendment 
that  I  have  made  will  meet  the  approval  of  the  Committee. 

Mr.  GOKDON.  Mr.  Chairman:  Very  much  that  I  intended  to 
say  has  been  said  by  Dr.  Thorpe  more  ably  and  attractively  than 
I  could  have  said  it.  I  think  the  address  of  Dr.  Smith  is  proof  of 
the  proposition  that  a  high  grade  of  intelligence  and  technical  rela- 
tion to  the  education  of  the  higher  order  has  no  effect  in  abetting  an 
almost  universal  attribute,  and  that  is  an  avidity  for  grants  of  public 
money  which  grows  upon  what  is  received.  I  had  never  expected  to 
have  seen  in  a  body  such  as  this  any  proposition  so  thoroughly  radical 
and  revolutionary  in  the  policy  of  the  state  as  to  education  presented 
from  so  high  a  source.  I  shall  confine  what  I  have  to  say  briefly  to  a 
statement  of  just  what  this  amendment  proposed  by  the  committee 
does.  In  contending  with  the  proposition  in  the  Constitution  that 
the  legislature  may  make  appropriations  to  educational  institutions 
not  under  state  control,  the  third  clause  of  this  amendment  provides 
that  the  legislature  must  make  appropriations  to  educational  institu- 
tions not  under  state  control.   It  puts  the  privately  controlled  insti- 
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tutions  on  an  absolute  equality  with  the  public  schools.  The  public 
school  is  provided  for,  and  there  is  a  provision  in  this  projected  report 
that  there  shall  be  an  appropriation  equal  to  the  amount  received 
from  other  sources  for  the  public  schools.  And  then  comes  the  pro- 
vision that  certain  institutions  of  higher  learning  shall  have  a  pro- 
portionate appropriation  to  the  money  they  receive  from  other  sources, 
that  they  shall  have  compulsorily  appropriated  to  them  a  definite 
sum  of  money,  eight  millions  of  dollars  every  two  years.  Now,  I  do 
not  believe  that  that  can  be  defended  ui^on  any  principle  which  should 
govern  a  democratic  state  in  these  days.  Every  argument  of  Dr. 
Smith  with  respect  to  the  appropriations  for  public  schools  is  an 
argument  against  this  clause  for  the  appropriation  of  eight  mil- 
lion dollars  to  privately  controlled  schools.  I  would  go  as  far  with 
him  as  he  would  choose  to  go,  and  go  farther  even  with  respect 
to  appropriations  to  the  public  schools,  and  I  would  proceed,  if  I 
could  accomplish  it,  very  much  farther  than  where  we  are  now 
with  respect  to  appropriations  to  private  schools.  Under  no  circum- 
stances would  I  put  them  on  an  equality  with  the  public  schools; 
under  no  circumstances  would  I  vote  for  a  provision  in  the  Consti- 
tution that  eight  millions  of  dollars  must  be  appropriated  to  institu- 
tions of  higher  learning,  controlled  by  private  citizens  and  in  no 
way  subject  to  the  control  of  the  state.  Dr.  Thorpe  has  made  an 
admirable  address  upon  the  fundamental  principle  as  to  what  edu- 
cation the  state  owes  to  its  citizens  and  what  the  form  of  education 
is,  what  the  nature  of  education  is,  which  is  supposed  to  be  the 
chief  defense  of  nations;  not  the  higher  scholastic  education,  which 
is  the  consummate  flower  of  the  university,  but  the  education  which 
gives  general  enlightenment  as  to  principles  of  government  and  the 
fundamentals  of  morals  and  duties  of  citizenship,  and  also  those  cur- 
rent matters  with  respect  to  literary  education,  if  I  may  so  term  it, 
which  is  necessary  for  the  ordinary  vocations  of  life.  The  other 
higher  education,  beneficial  as  it  is,  necessary  as  it  may  be  even 
for  the  state  to  establish  such  institutions,  valuable  as  it  would 
be  as  an  adjunct  to  the  public  school  system,  ought  not  in  private 
hands  be  made  the  subject  of  constitutional  amendment.  I  repeat, 
Mr.  Chairman,  that  it  is  absolutely  revolutionary  in  our  attitude  to- 
ward education  in  the  commonwealth ;  it  is  putting  private  education 
on  an  absolute  equality  with  public  education,  and  making  it  compul- 
sory that  certain  schools  or  certain  classes  of  institutions  of  higher 
learning  shall  have  appropriated  to  them  the  vast  sum  of  money 
named  in  the  last  clause  of  the  report  of  the  committee.  What  Dr. 
Thorpe  has  said  with  respect  to  those  two  particular  institutions  I  do 
not  now  debate.  I  am  confining  myself  only  to  the  report  of  the 
committee,  that  which  is  on  the  calendar.  I  shall  vote  against  it.  I 
trust  it  may  not  pass.  The  substitute  offered  by  Dr.  Thorpe  has 
merit.  Personally  I  should  like  seriously  to  consider  it,  certainly 
some  phases  of  it.  Whether  I  could  bring  myself  to  placing  on  a 
par  with  the  school  system  any  privately  conducted  institution,  I  do 
not  know.  I  think  I  could  not.  If  the  University  of  Pennsylvania 
was  to  be  so  treated,  I  should  want  to  see  very  much  more  of  state 
control  cast  around  it,  very  much  more  control  of  the  money  which 
went  into  that  institution,  and  the  method  by  which  it  would  be 
spent,  and  the  quantity  of  free  education  which  was  to  be  given  in 
return  for  the  public  funds.    I  content  myself  for  the  present  by 
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saying  that  I  think  that  the  third  clause  of  the  report  now  undei*  cou- 
sideiation  should  not  pass. 

Mr.  PEPPER.  Mr.  Chairman:  I  move  to  amend  the  proposal  of 
Dr.  Thorpe  in  the  following  particular;  to  substitute  for  section  1 
the  following:  "The  general  assembly  shall  provide  for  the  main- 
tenance and  support  of  the  general  educational  system,  comprehend- 
ing all  grades  from  the  primaiy  schools  to  the  university,  and  shall 
make  adequate  appropriations  therefor."  If  that  is  seconded  I  would 
like  to  say  a  word  in  support  of  it. 

Mr.  THORPE.   Mr.  Cliairman:  I  second  the  amendment. 

On  the  question, 

Will  the  Committee  agree  to  the  amendment? 

Mr.  PEPPER.  Mr.  Chairman:  I  am  opposed  to  the  proposition 
of  writing  the  name  of  any  specific  educational  institution  into  the 
Constitution  of  the  commonwealth.  I  do  not  see  any  good  that  can 
be  accomplished  by  so  doing.  I  think  that  there  is  much  harm  that 
may  be  done.  In  the  first  place,  motives  may  be  misinterpreted, 
jealousies  may  be  aroused  and  discrimination  charged.  I  should  Tbe 
very  reluctant  to  have  the  work  of  the  Commission  in  framing  a  pro- 
posed Constitution  for  the  state  complicated  and  pei'haps  later 
jeopardized  by  a  spirit  of  criticism  or  hostility  that  might  be  engen- 
dered as  between  those  who  are  loyalists  to  various  educational  insti- 
tutions, whose  prejudice  is  only  less  acute  than  the  odium,  thco- 
lof/um.  Another  reason  I  am  opposed  to  writing  this  or  any  other 
educational  institution  into  the  Constitution  is  because  I  for  one  do 
not  believe  in  crystalizing  to  any  degree  the  present  educational  sys- 
tem of  Pennsylvania  in  such  fashion  that  the  thing  will  be  permanent. 
I  find  very  little  constructive  thinking  on  the  subject  of  education 
in  Pennsylvania.  Theie  are  applications  for  appropriations  for 
particular  institutions.  There  is  a  general  realization  that  teachers 
are  underpaid,  that  school  terms  are  too  short,  and  that  Pennsyl- 
vania's place  in  the  scale  of  commonwealtlis  wherein  efficient  educa- 
tional training  is  given  is  a  very  unworthy  and  regrettable  one. 
But  nobody  seejns  to  me  to  be  thinking  about  the  solution  of  the 
educational  problem  in  Pennsylvania  in  a  comprehensive  way.  I 
have  what  perhaps  is  no  more  than  a  dream ;  but  I  have  a  dream 
of  an  educational  system  in  Pennsylvania  worthy  of  sucli  an  empire 
as  this.  I  should  like  to  see  a  University  of  Pennsylvania  function- 
ing in  Philadelphia  and  in  Pittsburgh,  made  up  of  great  graduate 
schools  of  law,  medicine,  engineering,  agriculture,  dentistry  and 
veterinary  medicine,  Avith  its  agricultural  department  at  State  Col- 
lege, the  university  to  be  definitely  related  to  the  public  school  system 
of  the  commonwealth,  in  that  there  sliould  be  in  each  of  those  cities 
the  crown  of  a  public  school  system  of  the  community,  something  like 
the  College  of  the  City  of  New  York,  the  College  of  jPhiladelpliia  and 
College  of  Pittsburgh.  Then  I  should  like  to  see  all  the  colleges  of 
Pennsylvania  fitted  into  the  university  establishment]  as  the  colleges 
of  Oxford  and  Cambridge  bear  relationship  to  those  universities,  so 
that  every  college  in  Pennsylvania,  while  autonomous  and  left  free  to 
pursue  its  development  according  to  its  specific  genius  and  ideals, 
would  be  so  definitely  related  to  the  educational  system  of  the  state 
that  much  more  academic  intercourse  than  now  takes  place  would 
be  the  order  of  the  day.  It  would  no  longer  be  either  possible  or 
necessary  for  bright  particular  star."<  in  the  educational  firmament 
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to  be  claimed  by  single  institutions.  There  might  be  a  common 
enjoyment  of  talent  as  between  institutions  and  a  very  much  greater 
inter-communication  in  the  world  of  education  and  of  letters  than 
anything  we  have  so  far  realized  in  this  commonwealth.  We  have 
many  and  great  educational  institutions  in  this  state,  but  they  are 
thinking  of  one  another  in  terms  of  separation,  almost  in  terms  of 
rivalry,  instead  of  being  content  to  emphasize  and  upbuild  at  par- 
ticular places  great  schools  of  a  certain  sort  which  could  be  the  pride 
of  the  state,  if  we  were  all  to  get  behind  them  and  support  them.  The 
order  of  the  da}^  is  to  keep  on  duplicating  all  over  the  state  little 
imitations  of  big  things  so  that  we  have  many  small  attempts  at 
educational  endeavor  instead  of  a  few  great  exponents  of  educational 
theory  and  practice.  I  would  like  to  see  the  colleges  of  Pennsylvania 
fitted,  as  I  say,  into  an  academic  family  and  crowned  by  the  Univer- 
sity of  Pennsylvania  functioning  at  both  ends  of  the  state,  because 
it  is  idle  to  think  that  Pittsburgh  will  come  to  Philadelphia  or  Phila- 
delphia will  go  to  Pittsburgh ;  but  a  single  university  should  function 
throughout  the  state  with  adequate  exchange  of  professors,  com- 
munity of  equipment  and  common  use  of  endowments,  and  facili- 
ties of  various  sorts,  and  stressing  particularly  in  the  graduate 
schools,  schools  of  education  and  the  like,  and  closely  related  to 
the  public  school  system  of  the  state,  in  that  there  should  be  a 
people's  college  in  each  of  those  two  great  communities  which  should 
be  the  crown  of  the  public  school  system,  and  at  the  same  time  an 
integral  part  of  the  university  framework ;  and  then  let  the  colleges 
of  the  state  find  their  place  in  the  institution  as  do  the  colleges  of 
the  great  universities  of  the  Old  World. 

Now  I  have  mentioned  this,  not  because  I  wish  to  give  at  the  mo- 
ment any  definite  or  concrete  expression  to  the  thought,  but  merely 
to  support  my  objection  to  anything  that  seems  like  crystalizing  in 
the  Constitution  our  present  fragmentary  and  unsatisfactory  educa- 
tional system.  I  repeat  for  that  reason,  as  well  as  for  the  reason 
that  I  have  first  mentioned ;  namely,  the  danger  of  misunderstand- 
ing, misconception,  rivaliy  and  jealoaey,  I  am  opposed  to  the  men- 
tioning of  specific  institutions  in  the  Constitution.  It  will  not  be 
supposed  by  anybody  who  knows  me  and  my  connections  that  this 
objection  proceeds  from  antagonism  to  any  of  the  institutons  that  are 
named.  My  people  for  many  generations  have  been  closely  identified 
with  the  University  of  Pennsylvania.  I  am  a  graduate  of  two  of  its 
departments,  and  I  hold  its  degrees  and  have  taught  there  for  twenty 
of  the  best  years  qt  my  life,  and  I  am  a  member  of  the  board  of  trus- 
tees and  a  devoted  friend  of  the  provost ;  so  that  what  I  say  will  be 
taken  in  good  part  by  those  who  differ  with  me.  But  I  am  convinced 
that  it  is  a  mistake  to  write  particular  institutions  into  the  Consti- 
tution for  the  reasons  given.  I  am  convinced  that  we  are  yet  in  the 
rudimentary  stage  of  thinking  respecting  the  educational  system  of 
Pennsylvania.  For  these  reasons  I  advocate  an  amendment  to  Dr. 
Thorpe's  proposal  which  shall  assert  in  simple  language  but  clearly 
and  definitely  what  I  conceive  to  be  the  duty  of  the  commonwealth 
towards  education.  I  will  read  it  once  more  if  I  may.  "The  general 
assembly  shall  provide  for  the  maintenance  and  support  of  a  general 
educational  system,  comprehending  all  grades  from  the  primary  school 
to  the  university,  and  shall  make  adequate  appropriations  therefor." 
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The  CHAIRMAN.  The  Chair  rules  that  if  Mr.  Pepper's  substitute 
is  adopted  it  takes  the  place  of  both  Dr.  Thorpe's  substitute  and  the 
report  of  the  committee. 

Mr.  ALTER.    Mr.  Chairman:  Would  it  not  take  the  place  merely 
of  section  1  of  Dr.  Thorpe's  substitute? 

The  CHAIRMAN.    1  mean  section  1  of  Dr.  Thorpe's  proposal  and 
of  the  entire  report  of  the  committee. 

Mr.  PEPPER.  Mr.  Chairman:  I  understood  that  the  parliament- 
ary situation  was  this:  That  Dr.  Thorpe  had  offered  a  resolution 
which  was  in  effect  a  substitute  for  the  report  of  the  committee  and 
that  it  is  that  resolution  that  is  before  us,  and  my  amendment  was 
addressed  to  section  1  of  Dr.  Thorpe's  proposal. 

The  CHAIRMAN.    The  Chair  so  understands  and  so  rules. 
Mr.  CARSON.   Mr.  Chairman:  I  rise  for  the  purpose  of  supporting 
Mr.  Pepper's  amendment  to  Dr.  Thorpe's  proposal  and  1  should  like 
to  say  a  word  or  two  of  protest  against  the  misunderstanding  by 
some  members  of  this  body  of  the  very  earnest  and  zealous  gentle- 
man who  is  the  chairman  of  the  committee,  who  reported  the  amend- 
ment from  Committee  No.  5.    I  too,  like  Mr.  Pepper,  am  an  alumnus 
of  the  University  of  Pennsylvania  and  a  member  of  the  board  of 
trustees.    My  father  and  myself  were  both  graduates,  my  two  sons 
are  graduates,  and  before  getting  into  the  drift  of  general  discus- 
sion, I  wish  to  say  that  I  interpret  very  differently  from  Judge  Cor- 
don the  motives  that  led  the  provost  to  make  his  touching  appeal. 
I  do  not  interpret  his  appearance  here  and  his  earnest  words  as  the 
bitter  fruit  of  the  unfortunate  effects  of  education  upon  a  mind  zeal- 
ous and  earnest  in  the  performance  of  duty  by  converting  it  into  an 
avid  appetite  for  public  funds ;  not  at  all.  1  heard  his  appeal  as  that 
of  an  earnest  and  zealous  worker  in  the  cause  of  education,  pleading 
for  help,  not  in  the  interest  of  his  own  institution  alone,  but  of  aU 
the  little  struggling  creatures  throughout  this  commonwealth  who 
lift  their  eyes  and  their  arms  to  the  light  and  say  give  us  education, 
give  us  something  that  will  enable  us  to  see,  to  feel,  to  touch,  the 
right  to  live.    It  is  not  a;varice,  it  is  not  an  effort  to  lay  unholy 
hands  upon  the  taxpaj'ers'  money,  it  is  not  a  desire  to  exclude  the 
representatives  of  other  public  institutions  from  the  function  of  ad- 
ministering public  funds;  not  at  all.    It  is  because  a  great,  earnest 
and  big-hearted  man,  who  has  devoted  so  many  of  his  most  active 
years  to  the  work  of  educating  thousands  of  citizens  drawn  from 
not  only  every  state  in  this  Union,  but  from  far  distant  lands  across 
the  sea,  needs  help,  and  the  only  question  is,  shall  it  be  written 
into  the  Constitution  that  he  shall  have  it,  or  shall  his  appeal 
be  made  rather  to  the  legislative  body  instead  of  to  the  Consti- 
tutional Commission?    If  Dr.  Smith's  appeal  had  been  made  to  a 
legislature,  and  this  were  a  legislative  forum,  his  appeal  would 
be  irresistible.    I  do  not  know  the  amount  they  would  give  him, 
but  they  certainly  would  very  much  increase  his  appropriation.  He 
knows  how  hard  it  is,  and  all  of  us  Pennsylvanians  have  wondered 
why  it  is  that  some  Pennsylvanians  draw  their  vast  wealth  from 
the  very  bowels  of  the  state,  from  our  oil  wells,  and  our  mines,  and 
our  furnaces,  and  then  spend  their  monej^  in  aiding  foreign  institu- 
tons  and  ignoring  theii'  own  state,  and  source  of  their  wealth ;  but 
that  is  neither  here  nor  there.    Dr.  Smith  made  an  argument  that 
should  have  been  addressed  to  a  legislative  assembly.    Many  a  time 
a  judge  on  the  bench  listening  to  the  earnest  appeal  of  counsel  says 
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that  is  a  strong  argument,  that  is  a  touching  argument,  it  appeals 
to  the  heart,  but  we  are  clothed  with  judicial  functions  and  not 
legislative  power,  and  with  the  folly  or  wisdom  of  the  act  we  have 
nothing  to  do.  I  do  not  want  the  provost  to  think  that  he  has  struck 
an  unsympathetic  body.  T  do  not  think  he  has,  but  we  do  not  have  the 
power  to  do  that  which  he  wants  us  to  do.  His  argument  should  be 
addressed  to  a  legislative  body.  It  cannot  be  addressed  to  a  constitu- 
tional body  charged  with  the  formation  of  the  organic  law.  I  agree 
with  the  suggestion  which  was  read  by  Dr.  Thorpe  in  quoting  Mr. 
Darlington  in  the  debate  on  a  similar  provision  in  the  Constitutional 
Convention  of  1873  that  there  ought  not  to  be  a  pecuniary  limit  writ- 
ten into  the  Constitution,  and  not  simply  for  the  reason  alleged 
that  in  the  passage  of  time  through  the  shifting  value  of  money 
the  sum  there  named  will  be  grossly  inadequate  so  that  the  eight  mil- 
lion dollars  for  which  Dr.  Smith  pleads  may  in  the  course  of  time 
amount  to  such  a  paltry  sum  that  it  will  look  like  an  object  as  seen 
through  the  reverse  end  of  a  telescope,  and  diminish  in  -size  instead 
of  increasing,  but  because  I  believe  there  is  no  place  in  a  Constitution 
to  write  pecuniary  appropriations  to  any  institutions  at  all.  The 
Constitution  is  not  an  appropriation  bill.  That  is  not  its  principal 
function.  It  cannot  be  made  in  that  way  and  it  is  for  that  very 
reason  also,  and  in  line  with  the  same  thought,  that  I  agree  with 
Mr.  Pepper  that  the  names  of  no  institutions  should  be  written  into 
the  Constitution.  I  believe  an  argument  could  be  made  that  from  the 
earliest  days  of  the  commonwealth  under  the  guidance  of  Dr.  Frank- 
lin, in  the  first  place,  and  his  successors  in  high  oflQce,  the  universities 
were  really  servants  of  the  state.  People  forget,  and  they  have  to  be 
constantly  reminded  of  history.  It  will  not  be  twenty  years  from 
now  before  the  fact  that  Franklin  was  the  founder  of  the  University 
of  Pennsylvania  would  be  challenged,  were  it  not  for  the  demonstra- 
tion which  Dr.  Thorpe  made  in  a  book  which  he  published  many  years 
ago  at  the  instance  of  the  government  at  Washington  of  the  history 
of  the  Universitj^  of  Pennsylvania,  and  the  successive  marks  and  steps 
in  the  argument  have  been  justified  by  Dr.  Smith's  historical  examin- 
ation into  the  matter.  A  fact  that  ought  to  be  kept  constantly  before 
the  people  of  Pennsylvania  is  that  one-fifth  of  the  signers  of  the  Decla- 
ration of  Independence  were  all  Pennsylvania  men,  and  one-eighth  of 
the  framers  of  the  Constitution  of  the  United  States  were  all  Univer- 
sity of  Pennsylvania  men.  There  are  things  which  thrill  the  pride  of 
Pennsylvanians  and  keep  our  blood  in  motion ;  but  yet,  at  the  same 
time,  under  the  surge  of  impulse  and  emotional  enthusiasm,  we  ought 
not  do  a  wrong  thing  in  shaping  the  Constitution  and  writing  into  it 
figures  which  in  time  will  become  insufficient,  or  write  in  names  which 
may  be  indicative  of  the  preference  of  our  own  particular  genera- 
tion, but  which  it  would  be  hard  to  explain  some  fifteen  or  twenty 
years  hence.  I,  therefore,  think  that  Mr.  Pepper  has  with  admirable 
judgment  summed  up  the  general  principle  that  "The  general  as- 
sembly" in  its  constitutional  duty  which  can  be  very  rigidly  im- 
posed "shall  provide  for  the  maintenance  and  support  of  a  general  ' 
educational  system,  comprehending  all  grades  from  primary  school 
to  university,  and  shall  make  adequate  appropriations  therefor."  The 
only  thought  that  I  have  in  my  mind  is  that  to  make  it  a  little  clearer, 
though  I  understand  Mr.  Pepper's  meaning  perfectly,  that  the  words 
"school"  and  "university"  should  be  put  in  the  plural  form,  so  as  to 
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read  for  "primary  schools  and  universities somebody  in  this  state, 
as  Judge  Reed  indicated,  might  not  have  a  sound  comprehension  of 
the  English  language  and  might  read  these  words  in  the  singular  num- 
ber and  not  in  the  collective  sense. 

Mr.  VOLL.  Mr.  Chairman:  As  a  matter  of  iufonnation,  being 
very  much  interested  in  the  common  schools  of  this  commonwealth, 
during  the  course  of  Dr.  Smith's  address  he  stated,  I  believe,  in  1919 
twenty-four  million  dollars  had  been  appropriated  for  educational 
purposes,  nine  million  of  which  went  to  the  common  schools.  Pre- 
vious to  that  about  sixteen  million  had  been  appropriated,  eleven  of 
which  had  gone  to  the  common  schools.  Why  the  difference?  Where 
does  this  difference  come  in,  may  I  inquire,  and  where  does  this  extra, 
amount  of  money  go  to,  as  between  the  appropriations  for  those  years 
and  the  last  year  when  there  were  twenty-four  millions  apf)i'oj)riated  ? 

The  CHAIRMAN.  The  Chair  is  not  informed;  but  I  know  some 
went  for  tlie  payment  of  salaries  of  county  superintendents,  some  to 
normal  schools,  and  some  for  the  building  and  purchase  of  normal 
schools,  and  the  equipment  of  normal  schools. 

Mr.  GORDON.  Mr.  Chairman:  May  I  ask  the  gentleman  from 
Allegheny  a  question  which  I  would  also  like  to  ask  the  gentleman 
from  Philadelphia  who  proposed  making  the  insertion?  The  present 
Constitution  states  on  this  subject,  page  57  of  the  Compilation, 
"Section  1.  Public  School  System.  The  general  assembly  shall 
provide  for  the  maintenance  and  support  of  a  thorough  and  efficient 
sj^stem  of  public  schools,  wherein  all  the  children  of  this  common- 
wealth above  the  age  of  six  years  may  be  educated,  and  shall  ap- 
propriate at  least  one  million  dollars  each  year  for  that  purpose." 
The  amendment  of  Mr.  Pepper  following  the  language  of  the  amend- 
ment of  Dr.  Thorpe  says  "The  general  aassembly  shall  provide  for 
the  maintenance  and  support  of  a  great  educational  system,  compre- 
hending all  grades  from  the  primary  school  to  university,  and  shall 
make  adequate  appropriations  therefor."  I  do  not  know  whether  the 
language  "public  schools  for  the  efficient  teaching  of  the  children 
of  the  state"  is  left  out  with  any  particular  thought  or  not.  I 
observe  that  the  report  of  the  conunittee  also  emits  the  language  of 
the  present  Constitution,  "The  general  assembly  shall  provide  for 
the  maintenance  and  support  of  a  thorough  system  of  primary,  sec- 
ondary, and  higher  education  by  appropriating  biennially,"  and  so 
on.  The  word  "public  school"  is  omitted  in  all  three  of  these  pro- 
visions. It  is  true  that  Dr.  Thorpe  further  along  in  the  first  article 
offers  a  provision  that  the  schools  "wherein  the  children  and  youth 
of  the  commonwealth  may  be  educated,  and  shall  make  appropria- 
tions toward  the  support  of  this  educational  system,"  but  the  words 
"public  schools"  are,  it  would  seem,  with  some  studiousness  omitted 
in  all  three  of  these  articles.    I  think  they  ought  to  be  restored. 

Mr.  THORPE.  Mr.  Chairman:  Before  accepting  Mr.  Popper's 
amendment  I  would  like  to  raise  a  question  which  has  been  em- 
phasized by  the  heads  of  some  of  the  schools  for  the  deaf,  dumb 
and  blind.  In  justice  to  the  twenty-three  or  twenty-four  hundred 
deaf,  dumb  and  blind  children  who  are  under  instructions  in  these 
institutions  in  the  state,  or  for  the  benefit  of  those  on  the  border 
line  in 'the  public  schools,  but  who  really  ought  to  be  in  such  insti- 
tutions, whether  if  Mr.  Pepper's  amendment  is  acceptable  to  the  Com- 
mission it  should  not  be  provided  that  the  system  includes  instruc- 
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tion  for  the  deaf,  dumb  and  blind ;  or  whether  it  would  be  more  perti- 
nent to  express  that  provision  elsewhere  in  the  Constitution.  In  my 
tentative  remarks  I  did  not  discuss  that  question  at  all.  I  think 
before  we  pass  to  Mr.  Pepper's  substitute  we  ought  to  consider 
whether  these  institutions  for  the  instruction  of  those  who  are  in- 
firm in  sight,  hearing,  and  so  forth,  should  not  be  provided  for  just 
as  much  as  those  w'ho  are  sound. 

Mr.  REED.  Mr.  Chairman:  The  amendment  proposed  by  Mr. 
Pepper,  following  the  thought  of  Judge  Gordon,  is  so  woi'ded  that 
it  will  authorize  appropriations  to  private  primary  schools,  or  else 
it  v/ill  not  authorize  appropriations  to  universities  that  are  not  under 
state  control.  You  cannot  give  it  one  construction  for  primary  schools 
and  another  for  universities.  "Section  1.  The  general  assembly  shall 
provide  for  the  maintenance  and  support  of  a  general  educational 
system,  comprehending  all  grades  from  primary  school  to  university, 
and  shall  make  adequate  appropriations  therefor."  Now,  I  do  not 
know  whether  Mr.  Pepper  means  that  appropriations  to  the  univer- 
sities shall  be  only  to  those  that  are  entirely  state  institutions,  or 
whether  he  means  to  give  appropriations  to  primai-y  schools  that  are 
conducted  now  under  private  auspices. 

Mr.  PEPPER.  Mr.  Chairman:  In  answering  the  question  I  beg 
to  say  that  in  my  judgment  there  is  no  reason  why  the  legislature 
should  not  impose  upon  a  university  or  any  other  institution  to 
which  it  proposes  to  appropriate  such  restrictions  as  it  pleases  as  a 
condition  of  receiving  the  grant.  It  could  if  it  pleased  refuse  to 
appropriate  to  the  University  of  Pennsylvania  or  to  any  other  in- 
stitution unless  the  institution  were  to  submit  itself  to  such  a  de- 
gree of  state  control  as  the  legislature  might  specify.  There  is  no 
lilnitation  expressed  or  intended  in  the  proposed  amendment  on  that 
subject.  With  regard  to  the  other  suggestion  made  I  think  the  an- 
swer is  that  the  thing  provided  for  is  a  general  system  of  education. 
That  is  to  say  the  proposal  is  not  that  appropriations  may  be  made 
to  private  schools  which  are  not  part  of  the  general  educational  sys- 
tem of  the  state.  With  regard  to  tlie  suggestion  that  Judge  Gordon 
makes  respecting  the  significance  of  the  omission  of  the  term  "pub- 
lic schools"  all  I  have  to  say  is  that  the  only  reason  that  it  was 
omitted  in  my  draft  was  because  I  could  not  see  very  w^ell  how  to 
work  it  in.  It  is  an  expression  which  has  value,  and  I  think  probably 
it  ought  to  be  preserved  in  the  Constitution,  but  the  difficulty  is  that 
where  we  are  dealing  with  a  system  wdiich  comprehends  all  grades 
of  instruction,  not  merely  that  which  we  speak  of  technically  as  the 
public  school,  but  which  is  intended  to  include  also  that  which  we 
call  the  normal  school,  and  even  to  make  provision  for  institutions 
of  collegiate  and  university  gi'ades,  it  is  very  difficult  to  use  "public 
schools"  in  its  proper  sense  and  still  fit  it  into  the  general  state- 
ment. I  should  be  entirely  willing  to  accept  an  amendment  if  Judge 
Gordon  or  anybody  could  suggest  one  whicli  would  give  us  the  advan- 
tage of  retaining  the  term  "public  school"  in  the  fundamental  law. 

Mr.  REED.  Mr.  Chairman :  We  spent  hours  of  agony  in  protect- 
ing ourselves  and  the  other  citizens  of  the  commonwealth  from  a 
predatory  legislature  who  might  be  predisposed  to  make  appropria- 
tions to  hospitals  and  charities,  and  then  we  spent  more  time  today 
protecting  ourselves  from  the  Governor.  We  are  now  confronted 
with  an  amendment  under  which  it  is  possible  for  the  legislature 
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without  any  limitation,  but  in  the  interest  of  a  general  educational 
system,  to  make  an  appropriation  to  a  very  excellent  school,  a  primary 
school  that  happens  to  be  within  a  square  of  my  house,  and  with 
proper  pressure  might  be  able  to  get  an  appropriation  from  the  legis- 
lature under  this  constitutional  provision.  If  we  are  going  to  pro- 
tect the  state  and  Mr.  McCormick  and  Judge  Gordon  from  the  legis- 
lature and  the  Governor  so  that  their  money  cannot  be  applied  to 
the  relief  of  the  sick  and  helpless,  surely  we  ought  not  to  allow  their 
money  to  be  taken  for  primary  schools,  no  matter  if  they  are  run  by 
an  excellent  lady. 

KECESS. 

Mr.  FISHEE.  Mr.  Chairman:  I  move  that  the  Committee  take  a 
recess  until  8  o'clock  this  evening. 

Mr.  McCORMICK.   Mr.  Chairman:  I  second  the  motion. 
The  motion  was  agreed  to. 

Whereupon,  at  5.55  P.  M.,  the  Committee  took  a  recess  until  8 
o'clock  P.  M. 

AFTER  RECESS. 

The  Committee  reconvened  at  8  o'clock  P.  M.  • 
.   The  Chairman,  William  I  Schalier,  in  the  Chair. 

The  CHAIRMAN.  The  hour  fixed  for  the  reconvening  of  the  Com- 
mittee of  the  Whole  having  arrived,  the  Committee  will  be  in  order. 

ARTICLE  X,  SECTION  1. 

The  CHAIRMAN.  The  question  before  the  Committee  is  on  the 
substitute  proposed  by  Mr.  Pepper,  or  rather  the  amendment  proposed 
by  Mr.  Pepper. 

On  the  question  recurring,  • 

Will  the  Committee  agree  to  the  amendment  ? 

Mr,  SMITH.  Mr.  Chairman :  After  conference  with  my  associates 
of  Committee  No.  5,  I  beg  leave  to  withdraw  the  report  and  move  to 
substitute  article  X  in  the  present  Constitution  therefor. 

The  CHAIRMAN.  The  chairman  of  Committee  No.  5  withdraws 
the  report  of  the  committee  now  before  the  Committee  of  the  Whole 
and  moves  to  substitute  for  any  pending  motion  the  provisions  of 
article  X  of  the  Constitution  as  they  are. 

Mr.  REED.    Mr.  Chairman:    I  second  the  substitute. 

On  the  question. 

Will  the  Committee  agree  to  the  substitute  ? 

Mr.  PEPPER.  Mr.  Chairman:  I  am  very  glad  to  withdraw  my 
amendment  to  Dr.  Thorpe's  substitute.  If  this  proposal  is  not  to 
be  pressed,  I  do  not  care  to  insist  upon  the  amendment.  The  pend- 
ing amendment  had  to  do  with  Dr.  Thorpe's  proposition,  but  if  that  is 
to  be  displaced  by  the  language  of  the  present  Constitution  I  should 
rather  withdraw  my  proposal,  if  Dr.  Thorpe's  substitute  is  also  with- 
drawn. 

Mr.  THORPE.  Mr.  Chairman:  It  is  with  great  pleasure,  respond- 
ing to  the  evident  wishes  of  the  Committee  that  it  be  withdrawn, 
with  one  exception.  I  think,  Mr.  Chairman,  the  second  section  of 
article  X  is  worthy  of  a  little  further  consideration  than  has  been 
given  to  it.    On  page  57  of  the  Compilation,  it  is  said,  "shall  not 
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be  appropriated  to  or  used  for  the  support  of  any  sectarian  schools." 
Now,  that  is  not  the  word  to  use.  The  term  "sectarian"  is  not  com- 
prehensive enough ;  the  word  "denominational"  or  something  to  that 
efifect  should  be  inserted.   I  withdraw  my  proposed  amendment. 

The  CHAIKMAN.  Then  as  the  Chair  understands  the  parlia- 
mentary situation,  Dr.  Thorpe's  substitution  is  withdrawn,  Mr.  Pep- 
per's amendment  is  withdrawn,  and  the  question  before  the  Commit- 
tee of  the  Whole  is  on  the  adoption  of  article  X  of  the  Constitution 
a&  it  now  exists.   There  are  no  amendments  pending. 

Mrs.  MILLER.  Mr.  Chairman:  I  would  like  to  make  an  amend- 
ment, by  adding  after  the  words  "public  schools"  or  insert  between 
the  words,  "public  schools"  and  the  word  "wherein"  the  words  "in- 
cluding schools  for  the  deaf,  dumb  and  blind." 

Mr.  REED.    Mr.  Chairman:    I  will  second  the  amendment. 

On  the  question, 

Will  the  Committee  agree  to  the  amendment? 

Mr.  THORPE.  Mr.  Chairman:  Schools  for  the  education  of  the 
deaf,  dumb  and  blind? 

Mr.  PEPPER.  Mr.  Chairman:  May  I  ask  whether  that  amend- 
ment is  merely  by  the  way  of  insertion,  or  whether  it  carries  with  it 
the  elimination  of  the  subsequent  part  of  that  section?  It  seems  to 
me  that  we  ought  to  eliminate  that  million  dollar  specification. 

The  CHAIRMAN.  We  might  as  weU  by  amendment  strike  that 
out  because  it  is  useless. 

Mr.  PEPPER.  Mr.  Chairman:  May  I  ask  Mrs.  Miller,  through 
you,  whether  there  is  any  reason  for  maintaining  that  minimum  age 
limit  in  the  education  of  children  ?  For  instance,  it  is  possible  that  a 
public  kindergarten  system  for  children  very  much  younger  might  be 
desirable. 

Mrs.  MILLER.  Mr.  Chairman:  We  have  that  system  at  present, 
sir. 

The  CHAIRMAN.  We  might  remove  the  age  limit  and  also  the 
million  dollars. 

Mr.  PEPPER.  So,  Mr.  Chairman,  if  I  understand  the  amendment, 
it  IS  that  the  general  assembly  shall  provide  for  the  maintenance  of  a 
thorough  and  efificient  system  of  public  schools  for  the  education  of 
the  deaf,  dumb  and  blind. 

The  CHAIRMAN.  As  the  Chair  understands  that  insert  the  sec- 
tion will  read,  "the  general  assembly  shall  provide  for  the  mainten- 
ance and  support  of  a  thorough  and  efficient  system  of  public  schools 
including  the  education  of  the  deaf,  dumb  and  blind." 

Mr.  GORDON.  Mr.  Chairman:  The  interlineation  should  be  after 
the  word  "educated"  so  that  the  clause  will  read  "the  general  assembly 
shall  provide  for  the  maintenance  and  support  of  a  thorough  and 
efficient  system  of  public  schools  wherein  all  the  children  of  this  com- 
monwealth may  be  educated,  including  the  care  and  education  of  the 
deaf,  of  the  dumb  and  the  blind." 

Mr  REED.  The  effect  of  that  is  that  if  it  is  inserted  a  blind  per- 
son after  reaching  maturity  or  above  the  age,  he  is  not  considered  a 
child  and  is  no  longer  to  be  the  subject  of  support 

Mr.  GORDON.  That  is  the  reason  I  suggest  the  interlineation  of 
^hilc7ren  """^  ^^""^     ^''''^'^  ''''^^  maintenance  of 

On  the  question  recurring, 
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Will  the  Committee  agree  to  the  amendment? 
It  was  agreed  to. 
On  the  question, 

Will  the  Committee  agree  to  the  substitute  as  amended? 

Mr.  GORDON.  Mr.  Chairman:  Maj  I  suggest  a  further  amend- 
ment to  that  clause?  Add  the  following:  "and  shall  appropriate 
sufficient  money  to  carry  this  provision  fully  into  effect." 

Mr.  FISHER.    Mr.  Chairman:    I  second  the  amendment. 

On  the  question, 

Will  the  Committee  agree^  to  the  amendment? 
Mr.  REED.    Mr.  Chairman:    Does  that  interfere  in  any  way  with 
local  taxation? 

Mr.  FISHER.  Mr.  Chairman:  That  leaves  it  in  effect  as  the  Con- 
stitution is  now  save  that  the  minimum  of  one  million  dollars  is 
d  ropped. 

Mr.  PEPPER.  That  is  not  the  question  raised  by  Judge  Reed. 
May  it  not  be  contended  that  this  imposes  upon  the  ti'easury  of  the 
commonwealth  the  sole  obligation  for  the  suppoi't  of  the  public  school 
system? 

'  The  CHAIRMAN.  It  seems  to  the  Chair  that  this  is  worthy  of 
( bought  in  the  light  of  the  attitude  of  some  of  the  districts. 

Mr.  GORDON.  Mr.  Chairman:  I  might  say  for  the  information 
of  my  colleague  from  Philadelphia  that  my  purpose  in  drafting  this 
in  the  manner  that  I  did  was  to  make  it  obligatory  upon  the  state  if 
the  subordinate  municipal  division  did  not  appropriate  sufficient  to 
educate  all  the  children  that  must  be  educated,  then  sufficient  appro- 
priation must  be  made. 

Mr,  REED.  But  as  the  Judge  worded  that  it  would  seem  to  imply 
that  the  whole  cost  of  supporting  the  public  school  system  should  be 
borne  by  the  state.  If  he  could  say  in  some  way  that  it  supplements 
contributions  from  the  local  authorities  we  would  understand  it. 

Mr.  GORDON.  Let  us  use  the  words  "only  appx'opriate  sufficient 
money  to  carry  this  provision  into  effect." 

Mr."  PEPPER.  Mr.  Chairman:  Might  I  suggest  that  the  initial 
declaration  is  very  strong?  It  is  that  the  general  assembly  shall  ap- 
propriate for  the  maintenance  and  support  of  a  thorough  and  efficient 
system.  It  seems  to  me  that  if  part  of  the  system  is  that  local  appro- 
priations shall  be  made  from  local  funds  and  that  part  of  it  breaks 
down  that  the  primary  duty  of  the  commonwealth  as  here  suggested 
by  Judge  Gordon  remains.  In  the  initial  declaration  the  danger  of 
making  the  provision  in  regard  to  state  funds  is  that  it  relieves  the 
pressure  on  the  locality  to  do  its  share. 

The  CHAIRMAN.  It  seems  to  the  Chair  tliat  that  could  be  taken 
care  of  in  the  appropriation-making  legislation. 

Mr.  GORDON.  If  the  amendment  does  not  meet  with  the  full  ap- 
proval of  the  Commission  I  will  withdraw  it. 

The  CHAIRMAN.  Judge  Gordon  withdraws  his  amendment.  The 
Secretary  will  read  the  section  as  amended  in  order  that  there  will 
be  no  question  about  it. 

The  Secretary  read  the  amendment  as  follows: 

The  general  assembly  shall  provide  for  the  maintenance  and  support  of  a  thorough 
and  efficient  system  of  public  schools  wlieroin  all  the  children  of  this  commonwealth 
may  be  educated,  including  the  care  and  education  of  the  deaf,  of  the  dumb  and  the 
blind. 
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On  the  question  recurring, 

Will  the  Committee  agree  to  the  substitute  as  amended ! 

Mr  THORPE.  Mr.  Chairman:  I  think  this  should  properly  go 
in  there  as  an  amendment,  on  page  238  of  the  Compilation  in  tlie 
Constitution  of  1776,  and  I  move  as  an  amendment  that  the  last  sen- 
tence of  section  44  be  added  in  its  proper  place  to  the  tenth  article,  to 
wit  ■  "And  all  useful  learning  shall  be  duly  encouraged  and  promoted 
in  one  or  more  universities."  I  suggest  that  that  be  repeated  m  the 
present  Constitution,  and  I  so  move. 

Mr.  FISHER.    Mr.  Chairman:    I  second  the  amendment. 

On  the  question. 

Will  the  Committee  agree  to  the  amendment? 

Mr.  ALTER.  Mr.  Chairman:  Would  the  result  of  that  be  that 
the  support  of  the  commonwealth  in  so  far  as  it  extended  beyond 
the  public  school  system  would  be  limited  to  the  support  and  en-  , 
couragement  of  one  or  more  universities?  Because  if  so  it  would 
very  unjustly,  and  I  think  very  improperly,  seem  to  ignore  the  very 
well  established  claim  of  the  Pennsylvania  State  College  upon  the 
support  of  the  commonwealth. 

Mr.  THORPE.    It  is  on  page  238,  section  44,  the  last  sentence. 

The  CHAIRMAN.    And  to  be  inserted  where.  Dr.  Thorpe? 

Mr.  THORPE.  Mr.  Chairman:  If  the  Commission  will  turn  to 
article  VII  of  the  Constitution  of  1790  also,  they  will  find  a  repe- 
tition of  the  same  idea,  so  that  the  idea  was  found  in  two  of  the 
state  Consitutions. 

The  CHAIRMAN.    Where  is  it  Dr.  Thorpe's  idea  that  these  words 
be  inserted? 

Mr.  THORPE.    At  the  end  of  the  first  section  of  article  X. 

The  CHAIRMAN.  Then  the  motion  is  to  insert  at  the  end  of 
the  first  section  of  article  X  the  words  "and  all  useful  learning  shall 
be  duly  encouraged  and  promoted  in  one  or  more  universities." 

Mr.  GORDON.  Mr.  Chairman:  There  may  have  been  some  reason 
for  that  in  1776  and  1790.  There  is  none  now,  I  think,  and  it  seems 
to  me  like  a  revival  of  the  matter  that  we  discussed  this  afternoon. 

1  do  not  wish  to  again  enter  into  that  discussion,  but  it  carries  with 
it  that  which  was  withdrawn  by  Dr.  Smith. 

On  the  question  recurring. 

Will  the  Committee  agree  to  the  amendment  ? 

It  was  not  agreed  to. 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  substitute  as  amended? 

Mr.  McCORMICK.    Mv.  Chairman:  I  would  like  to  amend  section 

2  by  adding  the  words  before  the  last  word,  "or  denominational." 
The  CHAIRMAN.    The  Chair  hears  no  second  to  the  motion. 
On  the  .question  recurring. 

Will  the  Committee  agree  to  the  substitute  as  amended? 
It  was  agreed  to. 

The  CHAIRMAN.  The  next  section,  as  the  Chair  recalls,  section 
5,  was  put  off  until  tomorrow  morning. 

Section  7,  the  Chair  understands  from  the  Secretary,  was  adopted 
today. 
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NEW  ARTICLE,  SECTION  18. 

The  CHAIRMAN.  The  nest  section  in  order  for  consideration  is 
section  18  of  the  proposed  new  article  of  the  Constitution,  the 
report  of  the  special  committee  on  local  government  being  that  this 
section  shall  read  as  follows. 

The  Secretary  read  the  section  as  follows: 

Section  18.  All  municipalities  shall  bave  the  power  by  ordinance  to  assess  a 
part  or  all  of  the  cost  of  a  municipal  improvement  against  property  specially  bene- 
fited thereby,  irrespective  of  the  relative  locations  of  the  said  improvement  and  prop- 
erty ;  provided,  that  such  assessment,  whether  made  payable  in  one  or  several  in- 
stallments, shall  not  exceed  the  increase  in  salable  value  due  to  such  improvement 
during  the  interval  of  one  year  prior  to  the  authorization  of  the  improvement  and  the 
fifth  year  following  the  improvement.  The  method  of  ascertaining  such  assessment 
may  be  regulated  by  law. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  CONNELLY.  Mr.  Chairman:  I  would  like  to  offer  a  sub- 
stitute. 

The  substitute  was  read  by  the  Secretary  as  follows : 

Section  18.  The  general  assembly  may  authorize  assessments  against  all  prop- 
erties, whether  abutting  or  not,  which  are  benefited  by  the  construction,  enlargement, 
laying  out,  widening,  grading  or  other  improvements  of  public  highways,  parks,  build- 
ings or  other  public  works  by  the  state  or  any  municipality  thereof. 

Mr.  FISHER.    Mr.  Chairman:    I  second  the  substitute. 
On  the  question, 

Will  the  Committee  agree  to  the  substitute? 

ASSESSMENTS  FOR  PUBLIC  IMPROVEMENTS. 

Mr.  ENGLISH.  Mr.  Chairman:  The  substitute,  as  I  understand 
it,  contains  the  ideas  as  set  forth  in  the  original  report.  There  is 
no  substantial  ditierence  between  them  except  that  in  the  original 
report  there  is  a  limitation  upon  the  extent  of  the  benefits  which 
may  be(  assessed.  I  take  it  that  even  if  the  substitute  were  adopted 
and  became  the  law,  the  legislature  in  enforcing  this  provision  would 
undoubtedly  see  to  it  that  the  benefits  assessed  against  property 
which  did  not  abut  an  improvement  should  not  exceed  the  actual  bene- 
fits, so  that  personally  I  see  no  objection  in  the  adojjtion  of  the  sub- 
stitute. 

The  CHAIRMAN.  The  report  of  the  committee  permits  it  to  be 
done  by  ordinance. 

Mr.  CONNELLY.  Mr.  Chairman:  I  think  my  friend  from  Erie 
lias  probably  misunderstood  the  substitute.  I  think  if  you  will  turn 
to  the  report  of  the  committee  the  objection  is  to  section  18  of  the 
new  article,  "all  municipalities  shall  have  the  power  by  ordinance 
to  assess  a  part  or  all  the  cost  of  a  municipal  improvement  against 
property  specially  benefited."  Now  that  seems  to  me  to  be  too 
narrow  a  construction  to  be  placed  in  this  Constitution  because  the 
words  "specially  benefited"  may  defeat  the  very  object  for  which 
an  improvement  is  to  be  carried  on  and  the  property  may  be  entirely 
eliminated.  That  is  one  suggestion.  The  second  suggestion  was  that 
it  should  be  an  act  of  assembly,  and  should  not  be  a  municipality. 
A  municipality  may  have  that  power  by  aT  general  law.  Then  the 
third  objection  was  that  "fjrovided,  that  such  assessment,  whether 
made  payable  in  one  or  several  installments,  shall  not  exceed  the  in- 
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crease  in  salable  value  due  to  such  improvement  during  the  period, 
of  one  year  prior  to  the  authorization  of  the  improvement  and  the 
fifth  year  following  the  improvement."  The  thought  that  I  want 
to  lay  before  this  Commission  is  that  there  should  be,  as  I  tried 
to  indicate  in  the  amendment  offered,  a  general  power  given  to  all 
municipalities  to  assess  the  benefits  against  the  properties  benefited, 
not  specially  on  the  question  of  salable  value.  I  have  not  entered 
into  that  because  in  the  general  working  out  of  this  plan,  of  course, 
that  would  be  taken  into  consideration  at  the  time  these  benefits 
were  assessed  against  properties,  but  to  show  in^  the  one  instance 
.  that  it  was  specially  benefited  in  my  judgment  is  to  go  back  to 
what  we  are  trying  to  get  away  from.  The  words  "abutting  prop- 
erty owners"  are  eliminated,  but  in  place  I  have  put  the  words 
"specially  benefited."  And  then  comes  the  question  of  salable 
value.  In  other  words,  the  question  on  broad  general  principles 
involved  here  is  that  where  there  is  a  big  public  improvement,  and 
where  there  is  enhancement  in  value  of  the  property  which  is  brought 
-  on  the  market  in  a  short  space  of  time  as  against  the  natural  growth, 
which  will  take  a  long  space  of  time,  that  the  property  by  reason  of 
the  improvement  should  be  assessed  benefits,  and  shoiild  be  com- 
pelled to  pay  in  order  to  carry  on  this  improvement.  Now  that 
is  the  purpose  of  the  substitute  amendment  which  I  have  offered. 

The  CHAIRMAN.  As  the  Chair  understands  the  proposition,  it 
is  that  the  general  assembly  may  authorize  that. 

Mr.  CONNELLY.    Yes,  sir. 

The  CHAIRMAN.  The  Chair  desires  to  call  attention  that  the 
peculiar  rule  as  to  special  and  pecuniary  advantages  is  intended  to 
be  overcome  as  I  understand  it.  That  is  to  say,  the  general  benefits 
may  be  assessed  against  property  although  they  do  not  front  on  the 
improvements,  that  is,  all  the  properties. 

Mr.  ALTER.  Mr.  Chairman:  As  I  understand  the  section  it  ex- 
pressly provides  that  assessments  may  be  made  against  properties 
which  do  not  front  on  the  improvement. 

The  CHAIRMAN.  And  that  general  benefits,  not  especially  pe- 
cuniary ones,  may  be  assessed. 

Mr.  ALTER.  Mr.  Chairman:  It  seems  to  me  that  in  providing 
that  benefits  may  be  assessed  against  property  which  did  not  abut 
upon  the  improvement  we  were  going  far  enough,  but  to  eliminate 
the  requirement  that  property  must  be  especially  benefited  in  order 
to  have  benefits  assessed  against  it,  while  I  would  not  attempt  to  dis- 
cuss a  question  of  this  kind  with  the  gentleman  fi'om  Philadelphia, 
it  does  seem  to  me  that  we  are  leaving  our  anchorage  and  setting 
out  upon  an  uncharted  sea. 

Mr.  REED.  Mr.  Chairman:  If  you  undertake  to  run  a  boulevard 
through  the  city  of  Harrisburg  there  is  no  limit  upon  the  power  of 
tlie  legislature  to  assess  or  authorize  the  assessment  of  general  bene- 
fits against  properties  a  mile  away,  although  that  benefit  may  be 
one  in  which  the  property  assessed  only  shares  with  the  public. 
There  ought,  it  seems  to  me,  to  be  some  word  there  to  show  that  the 
assessment  is  restricted  to  some  benefit  to  property  that  is  not  shared 
by  the  general  public.  You  build  a  boulevard  in  Philadelphia  to 
Fairmount  Park.  Everybody  is  riding  on  it  and  enjoying  it,  but 
you  do  not  assess  everj^body  in  the  city  of  Philadelphia  on  that  basis. 
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Mr.  CONNELLY.  Mr.  Chairman:  If  you  do  that,  while  there  is 
some  merit  in  what  Judge  Keed  says,  you  defeat  the  whole  object 
which  you  are  trying  to  carry  out.  Public  improvement  in  a  way, 
lake  for  instance  the  city  of  Philadelphia,  the  building  of  a  great 
liighway  where  in  a  short  space  of  time  that  property  which  in  the 
normal  course  of  events  would  not  have  a  market  for  fifty  years, 
you  accelerate  it  and  bring  it  almost  to  the  heart  of  Philadelphia 
in  a  short  space  of  time:  The  theory  of  the  proposed  substitute  is 
that  the  properties  that  are  benefited  should  pay  for  the  improve- 
ment. Now  in  PhiladeljDhia,  in  reply  to  Judge  lieed,  so  far  as  the 
parkway  is  concerned  no  benefits  have  been  assessed  against  any 
properties  on  the  parkway  because  there  was  an  act  of  assembly  that 
esi}ecially  prohibited  that,  so  far  as  parks  and  parkways  were  con- 
cerned, and  in  case  the  supreme  court — 

Mr.  REED.    Mr.  Chairman :    I  only  say  that  for  illustration. 

Mr.  CONNELLY.  I  am  answering  your  question,  I  only  want 
to  get  before  you  this  thing  of  your  carrying  out  this  feature  of  the 
public  improvement  in  anticipation  of  the  future  in  allowing  the., 
growth  of  the  municipality  in  the  case  of  properties  especially  bene- 
fited; if  they  should  abut  upon  the  improvement  they  should  con- 
tribute something  toward  that  improvement,  which  is  subsequently 
to  be  worked  out  in  some  respects  as  questions  of  fact  are  determined 
by  a  jury,  as  well  as  an  appeal  to  the  common  pleas. 

Mr.  REED.  I  think  the  word  is  "particular"  benefit.  And  if  you 
want  to  define  that  still  more,  the  words,  "not  shared  in  by  the  gen- 
eral public." 

Mr.  CONNELLY.  Mr.  Chairman :  I  would  rather  take  the  second 
than  the  first  "not  shared  in  by  the  general  public." 

Mr.  REED,  Mr.  Chairman:  Something  of  that  kind  should  be 
inserted  into  this  Constitution  for  the  protection  of  the  innocent 
property  holder. 

The  CHAIRMAN.    Is  that  oft'ered  as  an  amendment? 

Mr.  CONNELLY.    I  have  just  been  offering  ideas  to  work  out. 

The  CHAIRMAN.  The  only  question  before  the  Committee  is  the 
question  of  Mr.  Connelly's  sitbstitute  section  as  drawn  by  him  for 
the  section  as  reported  by  the  committee. 

Mr.  FISHER.  Mr.  Chairman:  Just  by  way  of  suggestion  it 
seems  to  me  that  there  ought  to  be  something  put  into  this  provision 
limiting  the  amount  of  the  assessment  of  the  special  benefits  which 
the  property  received. 

Mr.  CONNELLY.  Mr.  Chairman:  That  would  be  a  question  of 
fact  that  would  have  to  be  subsequently  worked  out.  Pardon  me, 
if  you  will  let  me  get  Judge  Gordon's  thought — 

Mr.  GORDON.  Before  the  words  "benefit."  I  think  Judge  Reed's 
proposition  is  sound  "particular  districts  which  are  generally  and 
particularly  benefited"  is  actually  what  Judge  Reed  has  in  mind. 

The  CHAIRMAN.  Judge  Gordon  will  recall  that  the  language 
of  the  supreme  court  in  the  railroad  condemnation  cases,  that  I  re- 
call carried  through  all  the  cases,  is  that  the  advantages  which  can 
be  said  to  be  by  the  railroad  conferred  upon  property  were  special 
and  peculiar  to  the  property  in  question  and  not  such  as  shared  in 
by  the  general  public. 

Mr.  GORDON.    I  am  bound  by  the  supreme  cour-t  but  not — 
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The  CHAIKMAN.  The  only  fluestion  it  seems  to  me  is  whether 
that  rule  of  special  and  peculiar  benefits  is  the  rule  that  is  to  be 
carried  into  this  constitutional  provision.  ' 

Mr.  CONNELLY.  Mr.  Chairman:  I  accept  Judge  Gordon's 
thought,  "which  particularly  benefit  by  the  construction."  1  have  no 
objection  to  that. 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  substitute? 

It  was  agreed  to. 

NEW  ARTICLE,  SECTION  19. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  19  of  the  proposed  new  article  of  the  Constitution,  the  re- 
port of  the  special  committee  on  local  government  being  that  this 
section  shall  read  as  follows. 

The  Secretary  read  the  section  as  follows: 

Section  19.  A  municipality  acquiring  or  appropriating  property  or  rights  over 
or  in  property  for  public  use,  subject  to  such  restrictions,  as  the  general  assembly 
may  from  time  to  time  impose,  may  secure  or  appropriate  an  excess  of  property  over 
that  actually  to  be  occupied  or  used  for  public  use,  and  may  thereafter  sell  or  lease 
such  excess  and  impose  on  the  property  to  be  sold  or  leased  any  restrictions  appro- 
priate to  preserve  or  enhance  the  benefits  to  the  public  of  the  property  actually  oc- 
cupied or  used. 

On  the  question, 

Will  the  Committee  agree  to  the  report? 

MUNICIPALITIES  AUTHORIZED  TO  SELL  EXCESS 

PROPERTY. 

Mr.  CONNELLY.  Mr.  Chairman :  I  would  offer  this  as  a  substi- 
tute for  section  19. 

The  CHAIRMAN.  The  substitute  will  be  received  and  read  by 
the  Secretary. 

The  Secretary  read  the  substitute  as  follows: 

The  state  or  any  municipality  thereof  may  acquire  or  appropriate  property  or 
rights  over  or  in  property  for  public  or  corporate  uses  and  may  in  furtherance  of  its 
plans  for  the  acquisition  and  use  of  such  property  or  rights,  and  subject  to  such  re- 
strictions as  the  legislature  may  from  time  to  time  impose,  appropriate  an  access  of 
property  over  that  actually  to  be  occupied  or  used  for  such  public  ise,  and  tnay  there- 
after sell  or  lease  said  excess  and  impose  on  the  property  so  sold  or  leased  any  re- 
strictions appropriate  to  presen-e  or  enhance  the  benefit  to  the  public  or  property 
actually  occupied  or  used. 

On  the  question,  » 
Will  the  Committee  agree  to  the  substitute? 

Mr.  ENGLISH.  Mr.  Chairman:  I  think  the  substitute  as  sug- 
gested is  open  to  two  criticisms  which  are  quite  serious.  The  sub- 
stitute says  "The  state  or  any  municipality  thereof  may  acquire  or 
appropriate  property  or  rights  over  or  in  property  for  public  or  cor- 
porate uses  and  may  in  furtherance  of  its  plans  for  the  acquisition  and 
use  of  such  property  or  rights,  and  subject  to  such  restrictions  as  the 
legislature  may  from  time  to  time  impose,  appropriate  an  excess 
of  property  over  that  actually  to  be  occupied  or  used  for  such  public 
use,  and  may  thereafter  sell  or  lease  said  excess  and  impose  on  the 
property  so  sold  or  leased  any  restrictions  appropriate  to  preserve  or 
enhance  the  benefit  to  the  public  or  property  actually  occupied  or 
used."    Now,  as  I  understand  the  local  situation,  the  supreme  court  in 
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the  Philadelphia  parkway  case  said  that  the  statute  under  which  the 
city  was  then  proceeding  was  in  violation  of  this  Constitution  because 
it  authorized  the  taking  of  more  property  than  was  necessary  for  the 
particular  purposes,  and  to  that  extent  it  was  not  a  taking  of  prop- 
erty for  public  use  if  the  use  in  question  was  not  a  public  one,  and 
therefore  it  violated  this  section  of  the  Constitution.  I  am  objecting 
to  the  phrase  "or  corporate." 

Mr.  CONNELLY.  Mr.  Chairman:  I  have  no  objection  to  those 
words  being  taken  out,  the  words  "or  corporate." 

Mr.  ENGLISH.  Mr.  Chairman:  That  would  dispose  of  the  one 
objection  I  had  in  mind.    The  other  one  is  this:  While  this  section 

-  or  one  similar  to  it  may  dispose  of  the  objection  of  the  supreme 
court  of  Pennsylvania  so  far  as  the  Constitution  of  Pennsylvania  is 
concerned,  we  must  not  lose  sight  of  the  fact  that  we  still  have  to 
deal  with  the  fourteenth  amendment  of  the  Federal  Constitution, 
or  the  question  will  arise  again  in  the  Supreme  Court  of  the  United 
States  as  to  what  would  be  a  public  use.  It  seems  to  me  therefore 
that  the  language  in  the  report  of  the  committee  is  a  little  superior 
because  it  tends  to  indicate  something  in  the  nature  of  a  public  use 
so  far  as  the  taking  of  the  excess  property  is  concerned.  The  report 
of  the  committee  as  I  have  it  reads  like  this,  "The  state  or  any  muni- 
cipality thereof  may  acquire  or  appropriate  property  or  rights  over 
or  in  property  for  public  or  corporate  use  and  may  in  furtherance  of 
its  plans  for  the  acquisition  and  use  of  such  property  or  rights,  and 
subject  to  such  restrictions  as  the  legislature  may  from  time  to  time 
impose,  appropriate  an  excess  of  property  over  that  acutally  to  be 
occupied  or  used  for  such  public  use,  and  may  thereafter  sell  or  lease 
said  excess  and  impose  on  the  property  so  sold  or  leased  any  restric- 
tions appropriate  to  preserve  or  enhance  the  benefit  to  the  public  or 
property  actually  occupied  or  used."  I  submit  that  the  language  in 
this  section  indicates  that  the  taking  of  property  over  and  above 
that  which  is  to  be  kept  obviously  in  the  public  service  is  charged 
with  something  in  the  nature  of  public  use,  and  unless  we  have  a  defi- 
nition of  the  term  "property"  that  is  to  be  taken  and  resold,  or  re- 
sold with  restrictions,  the  Supreme  Coui't  of  the  United  States  may 
find  the  same  difficulty  with  this  section  as  the  supreme  court  of 
Pennsylvania  found  with  the  statute  which  was  drawn  substantially 

'  in  the  same  language. 

Mr.  PEPPER.    Mr.  Chairman:    It  seems  to  me  there  is  great 

-  weight  in  what  Mr.  English  has  said.  The  real  question  is  whether 
or  not  what  we  propose  can  be  dealt  with  in  such  a  way  as  not  to 
contravene  the  fourteenth  amendment  of  the  Federal  Constitution. 

The  CHAIRMAN.  Is  it  the  fourteenth  or  the  fifth  amendment  that 
we  are  in  danger  of ;  "due  process  of  law"  is  the  fourteenth. 

Mr.  PEPPER.  And  the  other  is  that  property  shall  not  be  taken 
without  compensation. 

Mr.  ENGLISH.  Taking  property  for  public  use  without  compen- 
sation. 

The  CHAIRMAN.  I  think  that  is  the  fifth  amendment  as  I  re- 
call it. 

Mr.  PEPPER.  Well,  at  all  events  it  seems  to  me  that  what  we 
want  to  emphasize  is  that  all  the  property  that  is  to  be  taken  is  to  be 
taken  for  a  public  use.  The  particular  point  that  we  want  to  cover 
is  that  the  taking  of  the  property  for  public  use  is  not  necessari^ 
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followed  by  holding  all  the  property  taken,  but  that  the  public  use 
may  be  best  subserved  by  parting  with  some  of  the  property  taken 
under  some  restrictions  that  are  protective  of  the  public  interest. 
The  substitute  and  the  report  of  the  committee  seem  to  me  both  to 
be  defective  in  that  they  refer  to  the  taking  of  property  in  excess  of 
that  which  is  to  be  used  for  a  public  use ;  that  phrase  appears  in  both  - 
of  them.  It  is  a  redundancy  which  seems  to  me  to  be  dangerous.  1 
would  suggest  this ;  it  seems  to  me  to  be  the  more  direct  way:  "Wher- 
ever the  public  purpose  for  which  land  is  taken  can  best  be  attained 
by  acquiring  more  land  than  the  municipality  proposes  to  retain,  the 
municipality  may  take  all  the  land  which  in  the  judgment  of  the 
authorities  thereof  is  proper  for  the  attainment  of  such  purpose,  and 
may  thereafter  dispose  of  portions  thereof  subject  to  restrictions  pro- 
tective of  the  public  interest."  I  move  that  as  a  substitute  for  the 
pending  proposition. 

Mr.  CONNELLY.    Mr.  Chairman:    I  accept  that. 

The  CHAIRMAN.  The  Chair  suggests  that  it  might  be  well  to 
incorporate  in  that  a  taking  by  the  state;  that  could  be  incorporated 
in  another  section  if  thought  desirable.  It  might  be  better  not  to 
mix  it  up. 

Mr.  GORDON.  Mr.  Chairman:  I  would  like  to  suggest  to  Mr. 
Pepper  whether  this  would  not  be  a  little  more  simple  after  the 
word  "impose,"  "and  any  property  so  appropriated  for  the  public 
use,  and  any  property  so  appropriated  that  may  not  thereafter  be 
necessary  for  the  public  use  may  be  sold,  leased,"  and  so  on. 

Mr.  REED.  Mr.  Chairman :  I  thought  somewhere  in  Mr.  Pepper's 
amendment  that  he  had  the  words  "subject  to  such  restrictions  as 
the  legislature  may  impose"  so  that  it  is  not  altogether  left  to  the 
municipality. 

Mr.  PEPPER.  Mr.  Chairman:  That  difficulty  to  which  attention 
is  called  is  inherent  in  the  Constitution.  The  real  difficulty  is  that 
we  have  cases  in  which  the  property  that  is  to  be  retained  is  less 
than  the  whole  amount  of  property  which  should  be  controlled  in 
the  public  interest.  In  order  that  you  may  control  in  the  public 
interest  that  property  which  is  not  to  be  retained,  you  must  first 
take  it  and  then  dispose  of  it  under  restrictions.  Now  it  seems  to 
me  that  it  might  well  be  contended  to  be  a  legitimate  public  use 
to  take  all  the  property  which  you  expect  to  retain,  and  also  that 
which  you  expect  merely  to  control,  and  to  authorize  the  disposal 
of  it  subject  to  protective  restrictions  upon  that  which  you  do  not 
need  to  retain.  That  would  enable  you  in  condemning,  for  instance 
for  the  purpose  of  a  boulevard,  to  appropriate  land  on  both  sides  to 
a  sufficient  depth  to  make  building  lots  of  the  right  type  for  an  im- 
provement of  that  sort,  and  then  having  acquired  all  of  the  property 
under  the  exercise  of  the  power  of  eminent  domain,  this  would  per- 
mit the  taking  authority  to  dispose  of  those  lots  subject  to  restric- 
tions that  protect  you  with  reference  to  the  public  improvement. 
Now  it  seems  to  me  that  if  a  thing  can  be  justified  at  all  under 
the  Federal  amendment,  it  can  be  justified  on  that  theorv.  It  strikes 
me  as  rather  a  disputable  constitutional  proposition  any  way.  It  is 
carrying  the  conception  of  eminent  domain  just  about  as  far  as  one 
can  think  of  its  being  carried. 

Mr.  Mccormick.  Mr.  chairman:  May  I  ask  a  question?  Does 
the  property  appropriated  have  to  be  adjoining  property? 
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Mr.  CONNELTjY.    Mr.  Chairman:    It  may  be  any  property. 

Mr.  McCORMICK.  Mr.  Chairman:  Under  it  a  umnicipality  might 
enter  the  real  estate  business? 

Mr.  CONNELLY.  Mr.  Chairman:  It  can  be  an  improvement  like 
building  a  boulevard,  laying  out  a  boulevard  three  hundred  feet  in 
width.  There  would  be  fifty  feet  that  would  remain  forever  for 
public  use.  The  balance  of  the  one  hundred  feet,  there  would  be 
certain  restrictions  placed  thereon  which  could  afterwards  be  sold, 
and  the  proceeds  from  that  sale  would  then  go  into  the  sinking  fund 
as  now  provided  by  law  towards  liquidation  of  the  city's  debt.  It 
would  go  upon  the  theory  that  it  was  a  contemplated  municipal  im- 
provement.  That  is  the  theory  of  this. 

Mr.  McCORMICK.  Mr.  Chairman:  It  would  make  it  possible,  for 
instance,  to  appropriate  the  property  on  the  opposite  side  of  the  street. 
There  is  now  in  this  city  a  section  of  Front  above  Herr  street 
where  they  are  wiping  out,  condemning,  and  buying  one  hundred 
thousand  dollars  worth  of  property  on  the  river  side.  It  would  make 
it  possible  to  purchase  property  on  the  other  side,  and  after  the  im- 
provement was  made,  we  sell  that  property  at  an  enhanced  value. 

Mr.  CONNELLY.  Mr.  Chairman:  Exactly.  That  is  not  within 
the  spirit  of  this  proposed  amendment,  nor  even  the  letter. 

Mr.  McCORMICK.  Mr.  Chairman:  Then  you  are  only  appro- 
priating property  abutting  upon  the  improvement. 

Mr.  CONNELLY.  Mr.  Chairman:  Practically  that  is  the  way 
it  works  out.  Taking  the  theory  of  the  boulevard  that  is  laid  out 
one  hundred  and  fifty  feet  in  width,  that  question  arose  on  Arch 
street,  where  they  ti'ied  to  take  certain  properties  on  Arch  street 
between  Sixteenth  and  Seventeenth.  Then  on  the  theory  of  excess  con- 
demnation under  the  act  of  the  general  assembly,  it  was  declared 
unconstitutional.  Now  then,  if  we  had  that  right  our  parkway  itself 
would  be  one  hundred  and  fifty  feet  on  either  side.  There  would 
be  fifty  feet  for  protective  purposes,  and  then  all  beyond  that  which 
was  taken  under  the  right  of  eminent  domain  coiild  be  sold.  That  is 
tlie  theory. 

Mr.  McCORMICK.    Mr.  Chairman:   All  the  property  is  adjoining? 

Mr.  CONNELLY.    Mr.    Chairman:^  Exactly. 

Mr.  McCORMICK.  Mr.  Chairman:  I  wonder  whether  any  ex- 
pression of  that  sort  is  necessary. 

Mr.  CONNELLY.  Mr.  Chairman:  I  think  not,  sir;  I  think  it 
would  only  tend  to  become  effective  when  it  faced  your  property. 

Mr.  REED.  Mr.  Chairman :  It  seems  to  me  that  is  eminent  do- 
main run  mad.  I  think  I  could  retain  Mr.  Connelly  or  Mr.  Pepper 
to  demonstrate  to  any  court  that  this  is  not  a  taking  as  a  matter  of 
public  use.  The  idea  that  a  city  can  cold-bloodedly  lay  out  a  boule- 
\ard  one  hundred  feet  wide  and  then  appropriate  three  hundred  feet 
on  either  side  and  then  resell  it  in  order  to  get  enough  money  to  pay 
for  the  boulevard  1  I  believe  you  would  have  some  trouble  to  demon- 
strate to  some  court  outside  of  Philadelphia  that  that  was  a  public 
use.  It  seems  to  me  that  Mr.  Pepper's  suggesion  carries  with  it  the 
idea,  and  I  suppose  that  is  the  general  intent,  that  where  in  the  laying 
out  of  the  street  it  was  necessary. 

Mr.  FISHER.  Might  I  ask  Mr.  Connelly  whether  this  amendment 
as  submitted  had  in  contemplation  enabling  legislation  in  order  to 
enforce  it? 
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Mr.  CONNELLY.    Yes,  sir. 

The  CHAIEMAN.  The  Chair's  understanding  of  the  parliamen- 
tary situation  is  that  Mr.  Pepper's  substitute  has  been  accepted  by 
Mr.  Connelly,  and  Mr.  Connelly's  substitute  is  withdrawn. 

Mr.  CONNELLY.    Mr.  Chairman:    That  is  correct,  sir. 

The  CHAIRMAN.  Then  the  matter  that  is  before  the  Committee 
of  the  Whole  is  the  question  on  the  adoption  of  Mr.  Pepper's  sub- 
stitute for  the  report  of  the  committee. 

Mr.  FISHER.  Mr.  Chairman:  I  do  not  know  whether  I  get  the 
full  intent  of  this  proposal,  but  as  I  gather  it  it  is  necessary  first 
that  there  shall  be  in  contemplation  a  i)ublic  improvement.  Then 
tliere  should  be  provided  a  process  by  law  under  this  amendment  in 
order  to  carry  through  that  improvement.  Now,  it  may  be  neces- 
s-dvj  in  order  to  develop  the  improvement  to  take  on  more  property 
than  is  actually  necessary.  For  instance,  a  boulevard  might  be  laid 
out  through  the  city  at  an  angle,  as  was  done  in  Philadelphia,  so  as 
to  occupy  a  portion  of  a  property  and  leave  a  portion  of  the  property 
unutilized  by  the  public  impi'ovement.  Yet  it  would  be  impractical  to 
carry  through  the  improvement  without  the  appropriation  of  the  en- 
tire property.  It  might  not  be  severable.  Or  another  instance  might 
arise  where  it  was  contemplated  to  have  an  improvement  that  would 
be  rather  in  the  nature  of  an  easement,  the  installation  of  a  water 
line,  the  installation  of  a  disposal  plant  or  the  installation  of  anything 
of  that  nature  where  the  ground  might  be  utilized  for  the  installation 
of  the  improvement  and  afterwards  all  or  a  portion  of  the  surface  dis- 
posed of  with  proper  reservations  to  protect  the  improvement  so  that 
the  acquisition  of  the  property  would  not  fall  as  an  entire  loss  on  the 
public.  If  I  catch  the  design  of  the  amendment,  that  is  it.  Now, 
tliere  is  some  question  raised  here  among  these  constitutional  lawyers 
as  to  whether  or  not  this  provision  would  run  afoul  of  the  Federal 
Constitution.  I  find  here  in  the  fourteenth  amendment  the  pro- 
vision which  seems  to  be  quite  plain  and  simple,  and  it  is  to  this  ef- 
fect, "nor  shall  any  state  deprive  any  person  of  life,  property  or  lib- 
erty without  due  process  of  law."  This  is  the  only  limitation  placed 
upon  the  state  by  the  Federal  Constitution. 

Mr.  PEPPER. "  Mr.  Chairman:  I  should  like  to  modify  the  pend- 
ing amendment,  with  Mr.  Connelly's  consent,  so  as  to  cover  the  point 
suggested  by  the  Chair,  to  make  the  provision  applicable  to  the  com- 
monwealth as  well  as  to  the  numicipality,  and  also  to  provide  the 
safeguard  suggested  by  Judge  Gordon  and  Judge  Reed,  that  the  ac- 
tion of  the  taking  authority  shall  be  subject  to  such  limitations  as 
the  general  assembly  might  prescribe. 

The  CHAIRMAN.  Will  Mr.  Pepper  just  read  the  amendment  as 
it  will  be? 

Mr.  PEPPER.  Mr.  Chairman:  The  amendment  will  then  read 
thus: 

"Whenever  the  public  purpose  for  which  the  land  is  taken  can  best 
be  attained  by  acquiring  more  land  than  the  commonwealth  or  the 
municipality  proposes  to  retain,  the  commonwealth  or  the  municipal- 
ity, subject  to  such  limitations  as  the  general  assembly  may  prescribe, 
may  take  all  the  land  which  in  the  judgment  of  the  proper  officials 
is  needed  for  the  attainment  of  such  purposes,  and  may  thereafter 
dispose  of  portions  thereof  subject  to  restrictions  protective  of  the 
public  interest." 
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Mr.  THORPE.    Mr.  Chairman:    I  second  the  amendment. 
On  the  question, 

Will  the  Committee  agree  to  the  amendment? 

Mr.  EEED.  Mr.  Chairman:  Judge  Sulzberger,  our  good  old 
friend,  in  the  case  of  the  excess  condemnation  act  of  Philadelphia,  to 
which  Mr.  Connelly  refers,  used  this  language:  "The  city  of  Philadel- 
phia has  designed  to  build  a  noble  highway  from  its  City  Hall  to 
Fairmount  Park.  It  was  to  pass  through  a  region  containing  build- 
ings insignificant  and  mean  in  appearance.  Many  of  the  private 
homes  were  small,  and  the  owners,  however  gifted  with  taste  or  ac- 
tuated by  public  spirit,  could  not  build  structures  of  sufficient  magni- 
tude to  give  dignity  to  the  highway. 

"In  order  to  prepare  the  way  for  a  highway  which  should  by  its 
character  beautify  the  city  and  increase  its  attractiveness  and  re-, 
nown,  it  was  felt  that  the  city  should  have  power  to  control  the 
property  abutting  on  the  parkway  to  the  depth  of  two  hundred  feet 
beyond  and  should  so  exercise  this  control  as  to  insure  the  erection 
of  stately  and  attractive  buildings  along  the  whole  length  of  the 
parkway.  The  first  necessity  was,  therefore,  to  break  up  the  small 
holdings  and  to  establish  the  rule  that  buildings  must  be  of  a  mini- 
mum width  far  greater  than  most  of  the  actual  buildings.  Other 
rules  would  then  follow,  regulating  the  minimum,  maximum  and  pro- 
portionate height  of  buildings,  the  relation  between  buildings  on  ad- 
joining lots,  the  prohibition  of  blind  walls  and  kindred  matters.  *  *  * 

"The  real  purpose  was  tlie  development  of  a  highway  which  should 
be  a  model  of  architectural  beauty  and  impressiveness.  That  such  a 
feature  of  a  great  city  is  of  value  cannot  be  denied.  It  is  an  import- 
ant educational  force  which  tends  to  improve  good  taste  in  buildings 
in  all  sections  of  the  city  and  the  commonwealth.  Moreover,  it  has 
an  efi'eet  directly  utilitarian.  It  increases  the  attractiveness  of  the 
city,  induces  strangers  to  visit  it,  and  this  enlarges  trade  and  com- 
merce. 

"It  is  to  the  weight  of  all  these  considerations  that  we  must 
attribute  the  eactment  of  the  statute  of  1907." 

A  hard-hearted  supreme  court,  most  of  whom  did  not  live  in  Phila- 
delphia, said  that  while  that  Avas  a  public  purpose  it  would  not 
justify  the  taking  of  the  individual's  property  by  the  city. 

Mr.  CONNELLY.  And  then  there  Avas  also  a  transfer  of  prop- 
erty from  A  to  B  which  was  afterwards  the  point  of  contention  in 
the  case  and  not  the  language  that  you  used. 

Mr.  REED.  I  used  the  report  of  the  committee.  Some  members 
drew  that  up.    I  am  using  the  language — 

The  CHAIRMAN.    They  did  not  sell  to  an  insurance  company. 

Mr.  CARSON.  Mr.  Chairman:  It  seems  to  me  that  we  ought  to 
be  very  cautious  of  the  language  that  we  employ  in  conferring  this 
power.  Most  of  us  have  in  mind  as  an  illustration  of  the  best  appli- 
cation of  this  language  the  Philadelphia  parkway.  TTie  parkway, 
of  course,  runs  out  diagonally  across  well-established  streets  which 
intersect  at  right  angles.  The  consequence  is  necessarily  wherever 
the  angle  of  the  parkway  cut  the  right  angle  there  were  little  triangles 
and  rejected  corners  and  matters  of  that  kind,  like  the  scrapheap 
of  the  carpenter  shop,  which  would  fill  all  the  wayside.  They  would 
either  have  to  be  utilized  as  ornamental  flower  beds  or  places  for 
fountains  or  sites  for  trees,  or  otherwise  they  would  become  simply 
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places  where  refuse  would  accumulate.  Now,  it  does  not  necessarily 
follow  that  every  project  may  be,  or  is  going  to  be,  on  a  diagonal 
line.  It  might  be  that  a  great  highway  like  the  Kings  Highway  in 
Loudon,  running  north  from  the  Strand  to  Oxford  street,  would  inter- 
sect entirely  at  right  angles.  Now,  the  purpose  of  this  amendment 
as  I  understand  it,  is  to  prevent  people  who  happen  to  be  located 
along  the  line  of  the  project  and  improvement  as  owners  of  property 
from  deriving  enormous  benefits  from  the  advance  in  value  of  their 
own  land  fronting  on  a  greatly  enlarged  boulevard,  and  that,  in  order 
to  prevent  speculation  of  that  kind  or  undue  enhancement  of  private 
property  resulting  from  a  great  public  improvement,  the  municipality 
projecting  a  great  public  improvement  is  to  be  empowered  to  acquire 
a  sufficient  amount  of  land  to  the  right  and  to  the  left  of  this  bou- 
levard to  such  an  extent  that  though  it  did  not  intend  to  use  the  whole 
of  it,  may  exclude  the  speculator  and  exclude  the  private  owner  from 
undue  profit,  and  then  on  its  own  terms  part  with  the  property  so 
acquired,  which  would  in  turn  enable  the  municipality  to  pay  for  the 
improvement  made.  Now,  we  ought  to  use  language  which  does  not 
trench  upon  the  right  of  private  citizens  at  such  a  distance  that  in 
the  words  of  Mr.  McCormick  a  municipality  practically  enters  the 
speculative  real  estate  business  and  could  open  a  highway  by  a  broad 
swath  cut  straight  through  the  municipality,  and  make  it  so  broad  as 
practically  to  acquire  all  the  available  land  that  will  be  benefited  by 
this  improvement  and  hold  it  and  sell  it  on  terms,  extinguish  the 
right  of  the  private  citizen,  and  thereby  come  into  direct  conflict 
with  both  these  amendments  and  the  Constitution  of  the  United 
States.  We  ought  to  be  careful  of  the  language  we  use.  I  am  not 
quite  sure  that  what  has  yet  been  suggested  will  guard  private  rights 
as  well  as  at  the  same  time  extend  the  public  power. 

Mr.  PEPPER.  Mr.  Chairman :  I  submit,  sir,  that  the  contingency 
that  Mr.  Carson  has  referred  to  is  an  abuse  of  a  power  against  which 
you  cannot  guard  by  exact  language.  It  seems  to  me  that  the  thing 
that  we  are  discussing  is  difficult  and  disputable,  and  it  may  weU 
be  that  it  will  ultimately  be  decided  that  the  taking  of  property 
to  be  disposed  of  subject  to  restrictions  is  not  such  a  public  use  as 
justifies  the  exercise  of  the  power  of  eminent  domain  under  the 
Federal  Constitution.  So  this  provision  that  we  are  considering,  or 
any  substitute  for  it  that  we  can  phrase,  will  fail  because  it  is  a 
matter  of  substance  and  not  of  form.  On  the  other  hand,  if  the 
taking  of  property  which  is  to  be  in  part  disposed  of  subject  to 
restriction  for  the  purpose  of  forwarding  the  improvement  is  under 
any  circumstances  a  use  which  can  be  justified,  then  it  will  be  a 
question  of  fact  in  any  particular  case  whether  that  use  has  been 
abused  or  has  been  pitrsued  according  to  law.  It  does  not  seem  to 
me  that  we  can  guard  against  all  possible  abuse  of  the  power.  The 
real  question  is  whether  there  is  a  power  here  which  can  be  leo-iti- 
mately  invoked  at  all.  '  ° 

Mr.  REED.  Mr.  Carson's  illustration  is  that  legitimately  use  of 
that  property  I  think  that— 

,  Mr.  PEPPER.  Mr.  Chairman:  I  should  think  in  Mr.  McCor- 
mik's  lUustration  of  the  taking  by  the  city  or  other  municipality 
of  land  not  actually  contiguous  to  the  boulevard  or  parkway  under 
construction  for  the  purposes  of  real  estate  speculation  for  the  profit 
of  the  municipality,  that  you  would  have  a  clear  case  which  the  court 
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would  restrain  on  the  ground  that  under  the  guise  of  eminent  domain 
you  are  doing  something  which  was  a  spoliation  of  the  private 
owner.    That  would  seem  to  me  to  be  a  clear  case. 

Mr.  REED.  Mr.  Chairman:  I  would  like  to  have  the  author  of 
that  provision  take  a  clear  case  and  tell  me  whether  he  thinks  it  is 
tlie  legitinuite  exercise  of  eminent  domain  or  spoliation.  Eighty-seven 
per  cent  of  the  cost  of  oi>ening  the  Kings  Highway,  to  which  Mr. 
Carson  has  referred,  was  paid  by  taking  property  on  either  side  of 
it  and  reletting  it  and  letting  it  at  rather  long-term  leases. 

Mr.  CARSON.    It  is  very  easy  to  pay  for  a  highway  on  that  basis. 

Mr.  REED.  Mr.  Chairman:  Tlie  author  of  this  pamphlet  is  the 
secretary  of  the  City  Park  Association  of  Philadelphia.  Many  of 
these  things  come  out  of  Philadelphia.  I  am  reading  what  he  says: 
"The  opening  of  the  Kingswav  in  London  by  the  condemnation  of 
abutting  property  and  tiie  recou])ment  of  a  very  large  part  of  the 
cost  of  the  imj)rovement  by  the  renting  of  the  excess  property  so 
acquired  on  long-term  improvement  leases  has  been  widely  published. 
While  the  original  cost  of  the  Kingsway  was  thirty  million  dollars, 
the  net  cost  on  the  basis  of  capitalized  leases  'appears  to  be  only 
four  million  dollars.  As  a  matter  of  fact,  these  leases  are  for  ninety- 
nine  years,  which  means  that  at  their  termination  the  city  will  come 
into  vastly  valuable  possessions  of  improved  proverty.  That  financial 
result  for  the  taxpayers  is  obviously  most  satisfactory."  But  what 
about  the  poor  fellows  whose  property  was  iaken? 

Mr.  CARSON.  Mr.  Chairman:  Tliere  is  no  restriction  in  the  Eng- 
lish constitution  such  as  we  have  here. 

Mr.  McCORMICK.  Mr.  Chairman:  May  I  a  !  another  question  of 
these  lawyers?  Would  it  not  be  possible,  Mr.  Connelly,  under  our 
existing  laws  for  the  city  of  Philadelphia  to  extend  the  i)arkway  into 
City  Hall  if  they  wanted  to  condemn  the  property  for  park  purposes 
and  make  parkway  in  which — 

Mr.  CONNELLY.  It  would  not  have  been  possible  to  extend  Fair- 
mount  Park  because  that  is  controlled  by  a  commission. 

Mr.  CORMICK.  But  I  mean  a  park  property  might  have  been 
condemned  one  thousand  feet  wide  occup.ying  a  space  in  the  heart 
of  Philadelphia ;  little  liouses,  big  houses,  everything  removed,  be- 
cause they  said  they  wanted  a  road  built  which  would  connect  with 
Fairmount  Park.  Therefore,  it  would  have  cost  the  city  millions, 
and  therefore  if  the  city  can  build  a  park  or  a  parkway  in  this  manner 
by  taking  a  fcAv  hundred  feet  on  each  side  they  finance  a  scheme  that 
Vv'ould  be  a  great  injustice  to  property  holders.  I  cannot  see  any 
objection  to  this  proposal  as  suggested  by  Mr.  Pepper  and  Mr.  Con- 
nelly. 

Mr.  CONNELLY.  Mr.  Chairman:  In  the'^rst  place  take  by  way 
of  illustration  the  parkway  of  Philadelphia.  The  plan  that  we  have 
suggested  here  of  taking  of  the  property,  selling  of  the  property, 
under  excess  condemnation  would  never  have  paid  for  the  parkway 
in  Philadelphia.  It  would  have  only  protected  the  parkway  in  Phila- 
delphia, and  after  iifteen  years  Philadelphia  is  now  undertaking  to 
broaden  out  the  parkway.  The  cost  of  the  property  has  enhanced  in 
value  ten  million  dollars  where  if  she  had  had  this  ten  years  ago 
it  would  have  cost  very  much  less.  That  is  the  situation  today. 
There  is  such  an  ordinance  now  pending  and  up  for  consideration; 
plans  have  been  redrawn  for  the  changes  because  the  value  of  real 
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estate  in  Philadelphia  has  been  greatly  increased  by  reason  of  the 
building  of  the  parkway.  The  encroachment  of  little  pieces  of  land 
has  now  become  a  menace,  and  not  only  a  menace  but  they  jumped 
property  a  thousand  per  cent  in  value. 

While  I  am  on  my  feet,  the  plan  that  Mr.  Carson  suggested  could 
never  possibly  work  out  so  far  as  any  municipality  is  concerned 
except  by  taking  it  as  a  part  of  a  general  condemnation,  and  under 
the  right  of  eminent  domain  pay  for  that,  and  thereby  creating  a 
public  use.  I  leave  to  such  a  disinguished  lawyer  as  Mr.  Carson 
the  question  of  the  Federal  amendment  or  the  fifth  clause  of  the 
Constitution.  I  cannot  possibly  see  where  that  could  be  applied  in 
this  case,  because  after  all  the  Federal  Constitution  only  takes  into 
consideration  the  taking  of  private  property  for  public  use  when 
you  appropriate  without  compensation.  In  Philadelphia  a  case 
arose  some  two  years  ago  where  in  1855  the  legislature  of  Pennsyl- 
vania passed  an  act  that  in  consideration  of  the  Pennsylvania  Hos- 
pital for  the  Insane  not  cutting  through  or  dedicating  certain  streets 
that  no  street  would  ever  be  allowed  to  be  cut  through  that  hospital. 
Philadelphia  in  191-4  passed  an  ordinance  cutting  a  street  through 
that  hospital  in  contravention  of  that  act  of  assembly.  The  supreme 
court  of  Pennsylvania  said  it  was  not  a  contract,  or  even  if  it  was, 
it  was  only  personal  property.  I  had  the  pleasure  of  arguing  that 
case  in  the  United  States  Supreme  Court. 

Mr.  PEPPER.  Mr.  Chairman:  It  Avould  be  difficult  I  think  to 
find  a  more  apposite  illustration  of  the  way  in  which  this  may  be 
properly  worked  out  than  the  one  cited  by  Judge  Reed,  and  I  think 
that  it  is  little  short  of  astoni>*hing  that  any  one  should  suggest 
that  the  exercise  of  eminent  domain  in  the  heart  of  London  could 
have  been  successfully  carried  through  in  such  a  way  as  to  work 
hardship  to  English  property  owners.  If  there  are  any  people  in 
the  world  whom  it  is,  hard  to  detach  from  their  property  and 
around  whose  ownership  and  tenure  gTeater  safeguards  are  thrown 
by  constitutional  tradition,  I  do  not  know  where  they  are  to  be 
found.  If  you  can  in  the  heart  of  London  create  a  highway  and  on 
either  side  of  it  take  property  which  is  afterward  sold  or  disposed 
of  by  lease  to  defray  in  part  the  cost  of  the  improvement,  you  can 
do  that  in  any  place  Avhere  the  English  law  is  known.  It  is  true,  as 
Mr.  Carson  says,  that  we  have  the  definite  written  prescription  in 
the  Constitution,  but  please  obseiwe  that  the  question  here,  sir,  is 
not  whether  you  can  take  private  property  for  public  use  without 
adequate  compensation;  the  question  is  whether  the  use  for  which 
you  are  taking  it  is  a  public  use.  May  you  take  this  property  for  a 
use  which  may  be  challenged  as  being  ultimately  a  non-public  or 
private  use?  That  is  the  question,  as  I  said  a  minute  ago.  If  it 
should  be  decided  that  this  is  not  a  public  use,  that  is  the  end  of  the 
taking.  If  it  is  a  public  use,  the  question  of  how  tlie  power  shall  be 
exercised  in  any  particular  case  is  a  question  to  be  settled  ~ by  the 
legislature  under  such  restrictions  as  may  be  imposed.  TTien  if  that 
power  is  used  as  is  sometimes  done  in  case  of  taxation,  something 
is  done  under  the  guise  of  taxation  which  is  really  confiscation;  so 
here  if  something  is  done  in  the  name  of  an  exercise  of  eminent  domain 
which  is  really  a  cloak  for  municipal  land  speculation,  that  can  be 
corrected  by  the  court. 
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Mr.  REED.  Mr.  Chairman :  We  have  the  very  flower  of  the  Phila- 
delphia bar  here  tonight,  and  if  they  cannot  tell  us  whether  this  is  a 
legitimate  exercise  of  public  power,  then  we  ought  not  to  pass  this 
amendment.  Now,  of  course,  Mr.  Pepper  knows  that  Parliament  is 
supreme.  They  have  no  written  constitution.  They  could  authorize 
the  city  of  London  to  take  the  whole  of  London  and  raze  it.  What 
I  am  insisting  on  is  that  we  have  a  written  Constitution,  a  Federal 
Constitution,  and  that  is  not  a  public  use,  and  he  can  answer  that 
question  tonight  as  well  as  he  can  any  other  time. 

Mr.  PEPPER.  Mr.  Chairman:  The  flower  of  the  Philadelphia 
bar  may  make  answer  to  this  question,  if  Mr.  Carson  and  my  col- 
leagues choose  to  pose  in  that  capacity ;  but  whether  the  sturdy 
oaks  of  the  Allegheny  bar  will  accept  the  explanation  when  made, 
I  do  not  know.  The  matter  that  we  have  in  hand,  it  seems  to  me, 
is  one  which  we  may  debate  endlessly.  The  real  question  is  whether 
or  not  we  are  going  to  try  that  which  is  a  new  departure  in  an 
effort  to  provide  for  a  very  great  and  pressing  necessity  in  the  prac- 
tical application  of  the  law  of  eminent  domain  in  its  relation  to  muni- 
cipal improvements.  When  Judge  Reed  tells  us  that  in  England 
Parliament  is  supreme,  he  knows  as  well  as  any  of  us  knows  that 
if  Parliament  ever  passed  an  act  which  transcended  by  a  hair's 
breadth  the  liberties  and  the  rights  of  the  English  people,  the  Parlia- 
ment that  passed  it  could  not  survive  the  next  general  election. 

Mr.  FISHER.  Mr.  Chairman:  I  would  like  to  ask  Mr.  Pepper 
the  force  of  these  words  in  his  amendment.  The  amendment  reads 
"The  commonwealth  or  the  municipality,  subject  to  such  limitations 
as  the  general  assembly  may  prescribe,  may  take  all  the  land  which 
in  the  judgment  of  the  proper  officials  is  needed  for  the  attainment 
of  such  purpose."  Why  is  it  provided  that  the  judgment  of  the 
proper  officials  shall  prevail,  and  who  shall  be  the  proper  ofllcials? 

The  Chairman,  is  that  not  just  the  same  as  railroad  condemna- 
tion?   The  board  of  directors  is  supreme  in  the  first  instance. 

Mr.  PEPPER.  I  used  the  phrase  "proper  officials"  so  as  to  cover 
the  double  alternative  of  the  commonwealth  or  the  municipality. 
The  idea  was  to  make  it  clear  that  the  discretion  was  the  legislative 
or  executive  and  not  the  judicial  discretion.  In  other  words,  that 
it  was  only  in  case  of  an  abuse  of  the  legislative  or  executive  dis- 
cretion that  the  courts  could  intervene. 

On  the  question  recurring. 

Will  the  Committee  agree  to  the  substitute  as  amended? 

It  was  agreed  to. 

NEW  ARTICLE,  SECTION  20. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  20  of  the  proposed  new  article  of  the  Constitution,  the  re- 
port of  the  committee  being  that  section  2  of  article  XV  of  the 
present  Constitution  be  dropped  and  become  section  20  of  this 
article. 

The  Secretary  read  the  section  as  follows: 

Section  20.  No  debt  shall  be  contracted  or  liability  incurred  by  any  municipal 
commission  except  in  pursuance  of  an  appropriation  previously  made  therefor  by  the 
municipal  government. 

On  the  question, 

Will  the  Committee  adopt  the  report? 
It  was  adopted. 
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NEW  ARTICLE,  SECTION  21. 

The  CHAIRMAN.  The  nest  section  in  order  for  consideration  is 
section  21  of  the  proposed  new  article  of  the  Constitution,  the  re- 
port of  the  special  committee  on  local  government  being  that  sec- 
tion 7  of  article  IX  of  the  present  Constitution  be  dropped  and 
amended  to  become  section  21  of  this  article. 

The  Secretary  read  the  section  as  follows : 

Section  21.  _  The  general  assembly  shall  not  authorize  any  municipality  to  become 
a  stockhokler  in  any  company,  association  or  corporation,  or  to  obtain  or  appropriate 
money  for,  or  to  loan  its  credit  to,  any  corporation,  association,  institution  or  in- 
dividual :  but  nothins:  in  this  section  shall  prevent  the  lease  or  sale  by  the  muni- 
cipality of  a  public  facility  belonging  to  it  on  fair  and  reasonable  terms. 

On  the  question, 

Will  the  Committee  adopt  the  report?  • 

EXTENSION  OF  MUNICIPAL  CREDIT. 

Mr.  CONNELLY.  Mr.  Chairman :  The  purpose,  as  I  take  it,  of  the 
words  "but  nothing  in  this  section  shall  prevent  the  lease  or  sale 
by  the  municipality  of  a  public  facility  belonging  to  it  on  fair  and 
reasonable  terms"  is  that  there  is  an  attempt  to  try  to  overcome  a 
decision  of  the  supreme  court  of  Ohio.  I  frankly  cannot  see  how 
the  words  get  away  from  the  decision  of  the  supreme  court  of  Ohio 
growing  out  of  a  lease  with  a  railway  company  in  the  city  of  Cin- 
cinnati, with  the  street  railway  company  on  terms  that  were  declared 
unconstitutional  by  the  supreme  court  of  Ohio,  and  with  the  same 
thought  a  lease  was  made  in  1918  between  the  city  of  Philadel- 
phia and  the  Rapid  Transit  Company  for  the  operation  of  high-speed 
lines  and  certain  surface  lines.  I  do  not  believe  that  this  section  or 
the  words  that  I  have  read  to  you  will  in  any  way  help  the  situation 
in  Philadelphia  so  long  as  the  words  remain  in  the-  section  of  lend- 
ing its  faith  or  credit  to  any  corporation.  Under  the  act  of  1913,  T 
take  this  as  more  of  a  legislative  provision  than  a  constitutional  one, 
it  gives  the  city  of  Philadelphia  the  right  to  enter  into  a  lease  with 
high  speed-lines,  but  whether  some  of  the  other  lawyers  in  this  Com- 
mission find  that  anything  in  this  section  will  prevent  the  lease  and 
sale  by  a  municipality  on  fair  and  reasonable  terms  gets  away  from 
the  objection  of  lending  the  credit  of  a  municipality  to  a  private 
corporation  for  the  operation  of  its  high-speed  lines,  I  do  not  know. 
Now,  that  is  the  whole  point ;  we  are  trying  to  help  Philadelphia.  I 
would  only  be  too  happy  to  work  out  tlie  problem  in  any  way.  T  do 
not  believe  that  these  words  help  at  all;  in  fact,  I  would  think  that 
they  contribute  more  of  a  hindrance  to  the  proper  working  out  of  that 
question  unless  you  give  us  an  interpretation  of  what  are  "fair  and 
reasonable  terms." 

Mr.  CARSON.    Your  objection  is  to  the  words  in  italics? 

Mr.  CONNELLY.  My  objection  is  to  the  words  in  italics  be- 
cause today,  and  that  is  undisputed  by  everybody,  the  city  of  Phila- 
delphia has  the  right  to  operate  its  high-speed  lines  by  lease  or  other- 
wise, or  to  dispose  of  them  in  such  way  as  is  provided  by  the  act  of 
1913.  Now,  how  those  words  add  any  further  strength  to  that  act, 
I  fail  at  this  time  to  understand  or  see.  I  would  move,  therefore,  to 
strike  out  "that  nothing  in  this  section"  down  to  the  words  "reason- 
able terms." 
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The  CHAIRMAN.  That  will  leave  the  provision  as  it  is  in  the 
present  Constitution. 

Mr.  CAESON.  May  I  ask  for  some  information?  Who  put  those 
words  in?   What  was  the  purpose  of  putting  them  in? 

Mr.  CONNELLY.  One  of  the  gentleman  not  connected  with  this 
Commission,  but  who  occupies  an  important  official  position  in  this 
Commission,  and  who  was  very  anxious  to  help  Philadelphia  so  far 
as  trying  to  provide  for  the  lease  of  the  high-speed  lines  is  concerned, 
suggested  these  words.  Do  I  answer  the  gentleman's  inquii-y  suf- 
ficintly  ? 

Mr.  CARSON.  Well,  yes;  because  it  discloses  that  yo:.  are  not 
in  position  to  give  a  satisfactory  answer. 

Mr.  CONNELLY.  Yes,  I  am ;  but  not  in  the  position  of  mentioning 
the  gentleman's  name,  that  is  all. 

Mr.  CARSON.  It  does  not  seem  to  me  that  the  words  in  italics 
are  geriuane  at  all  to  the  preceding  part  of  the  section.  I  do  not 
want  to  do  anything  that  will  hamper  the  growth  of  Philadelphia. 
1  have  the  greatest  respect  for  you  people  who  liave  studied  this 
subject  in  a  way  that  I  have  not. 

Mr.  PEPPER.   I  tliink  I  can  answer  that  question.   Tlie  problem — 

Mr.  CARSON.  May  I  state  my  whole  question,  so  that  the  gen- 
gentleman's  answer  may  be  continuous? 

As  I  read  it,  the  present  provision  of  the  Constitution  forbids  a 
municipality's  becoming  a  stockholder  in  any  company,  association 
or  corporation,  or  to  obtain  or  appropriate  money  for,  or  to  loan  its 
credit  to,  any  corporation,  association,  institution  or  individual.  Now, 
that  I  can  understaud.  Public  moneys  are  not  to  be  used  in  order 
to  promote  private  enterprise  or  boost  the  credit  of  some  private  as- 
sociation.   Now,  that  seems  to  be  a  perfectly  proper  prohibition. 

"But  nothing  in  this  section  shall  prevent  the  lease  or  sale  by  the 
municipality  of  a  |)ublic  facility  belonging  to  it  on  fair  and  reason- 
able terms."  As  Mr.  Connelly  has  pointed  out,  if  a  lease  of  this  prop- 
erty is  already  in  the  ownership  of  a  municipal  corporation,  it  has 
the  right  to  dispose  of  it  by  sale,  or  lease  it  if  it  cannot  sell. 

Mr.  PEPPER.  This  problem  of  a  municipality  is  one  of  a  public 
facility  and  instrumentality  of  service, 

Mr.  CARSON.    Can  you  give  us  an  illustration? 

Mr.  PEPPER.  An  elevated  railway,  high-speed  line,  or  a  subway, 
any  expensive  and  costly  instrumentality  of  public  service. 

Mr.  CARSON.   Which  it  owns? 

Mr.  PEPPER.  Of  wliicli  tlie  municipality  is  the  owner.  Suppose 
the  municipality  were  to  lease,  in  the  exercise  of  its  power  to  lease, 
that  public  facility  to  a  public  service  corporation  which  should  pro- 
ceed to  operate  it ;  suppose  the  lease  were  to  provide  a  fixed  rental 
payable  at  specified  intervals,  and  then  it  were  to  be  provided  that 
in  case  the  lessee  was  not  in  funds  to  pay  the  rental  as  and  when 
it  might  accrue,  that  the  municipality  A\ou]d  lend  to  the  lessee  money 
to  pay  the  rent.  Clearly  that  would  be  a  subterfuge  and  would  be 
a  lending  of  the  credit  of  the  municipality  to  the  lessee.  The  supreme 
court  of  Ohio  has  decided  that  the  result  that  would  obviously  be 
reached  in  the  suppositious  case  that  I  have  just  put  should  also 
be  reached  upon  the  state  of  facts  which  came  before  that  court  under 
a  lease  in  whicli  there  was  no  rental  that  was  payable  certainly, 
and  at  all  events,  but  was  contingent  upon  the  earnings  of  the  system 
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being  sufficient  to  pay  the  rental.  The  supreme  court  of  Ohio  said 
that  when  the  municipality  had  leased  the  facility  to  the  lessee 
upon  terms  such  that  the  yield  of  the  facility  to  the  municipality 
was  dependent  upon  the  use  made  out  of  the  facility  by  the  lessee, 
that  that  was  sucli  a  lending  of  credit  of  the  municipality  to  the 
lessee  as  vitiated  the  lea^e.  Now  that  is  a  decision  that  carries 
the  interpretation  of  that  constitutional  language  very  far.  Pos- 
sibly the  supreme  court  in  Pennsylvania  would  not  reach  the  con- 
clusion that  the  supreme  court  of  Ohio  has  reached,  but  it  was  thought 
wise  in  drafting  this  section  to  safeguard  the  Constitution  by  provid- 
ing that  in  the  event  of  a  lease  or  sale  the  municipality  should  be 
free  to  make  what  were  fair  and  reasonable  terms  under  the  circum- 
stances. Now,  whether  or  not  tliat  particular  ex]»ressiou  meets  the 
difficulty,  I  have  some  doubt.  1  share  Mr.  Connelly's  views  in  regard 
to  it,  but  I  do  not  think  that  it  would  be  wise  to  cut  this  provision  out 
altogether  and  take  the  chance  that  a  decision  similar  to  the  Ohio 
decision  might  be  rendered  here.  What,  of  course,  is  really  needed, 
if  it  could  be  stated  so  boldly  as  that,  when  it  comes  to  a  lease  or  a 
.sale  of  a  facility  of  which  the  municipality's  the  owner  that  the 
municipality  shall  have  all  the  power  of  a  natural  person.  That  is 
really  what  is  wanted,  but  whether  it  would  be  safe  to  say  that  in  con- 
Kstitutional  language,  I  do  not  know ;  but  1  think  we  ought  not  to  cut 
out  the  proviijion  in  view  of  the  fact  that  in  its  absence"  we  may  come 
face  to  face  with  a  difficulty  that  will  invalidate  any  municipal  lease 
of  a  costly  facility  where,  as  is  likely,  the  returns  from  the  facility 
will  be  little  or  nothing  on  account  of  the  very  great  cost  of  con- 
struction. 

Mr.  GORDON.  Mr.  Chairman:  I  should  like  to  have  a  fuller 
explanation  of  the  purpose  of  this  provision  before  I  vote  upon  it. 
It  provides  that  a  municipality  may  sell  a  public  facility.  I  do  not 
know  how  comprehensive  that  termu  is.  I  suppose  that  iby  sale  they 
may  sell  in  perpetuity,  an  absolute  sale  of  the  public  facility.  What 
public  facilities  does  it  cover?  It  seems  to  cover  all  public  facilities. 
Does  that  mean  the  right  of  way  in  a  public  highway?  By  the  term 
here  that  is  a  public  facility.  There  ought  to  be  no  right  to  sell  that 
at  any  time.  Leasing  it  li  another  question,  but  the  phrase  is  so  full 
and  the  possibilities  so  great  that  there  ought  to  be  an  explanation  of 
the  right  to  sell  public  facilities  ibefore  we  pass  this  portion  of  tlie 
report  of  the  committee. 

Mr.  CONNELLY.  Mr.  Cliairmau:  If  any  of  the  gentlemen  of  the 
Commission  ^ould  vrant  any  information  on  tliis  sul)ject-matter  I 
should  only  be  too  glad  to  answer  the  questions.  What  Judge  Gordon 
has  just  said  is  one  of  the  thoughts  that  was  running  througli  my 
mind ;  to  prevent  the  sale  or  lease  of  a  public  facility  that  would  mean 
anything  within  the  control  of  the  municipality,  but  the  particular 
thought,  however,  that  is  for  consideration  grows  out  of  the  operation 
of  high-speed  lines,  as  I  said  before,  because  of  the  contract. made 
between  the  city  and  the  operating  company  in  1918,  Avhere  there 
was  a  lending  of  the  credit  of  the  municipality  to  the  corporation. 
1  think  it  was  thought  that  these  words  added  something  to  this 
clause.  Now,  if  anyone  can  show  that  it  does  I  shall  be  only  too 
happy  to  withdraw  my  motion.  But  it  seems  to  me  that  the  matter 
is  further  confused  inasmuch  as  any  lease  or  contract  that  may  be 
made  would  have  to  be  made  between  the  city  and  tlie  company, 
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based  upon  such  terms  wherein  the  credit  of  the  city  was  not  involved, 
and  therefore  the  words  "but  nothing  in  this  section  shall  prevent 
the  lease  or  sale  by  the  municipality  of  a  public  facility  belonging 
to  it  on  fair  and  reasonable  terms"  does  not  help,  as  I  view  the 
situation,  so  far  as  working  out  a  contract  between  the  city  and  the 
company  is  concerned ;  but  it  was  thought,  as  Mr.  Pepper  a  moment 
ago  said,  that  adding  these  words  made  in  substance  the  Ohio  case 
Where  there  was  some  pledge  of  faith  and  credit  of  the  municipality 
in  a  lease.  How  can  it  be  extended  in  view  of  the  provision  of  this 
Constitution  which  expressly  prohibits  the  city  from  lending  its 
credit  to  a  company?  It  makes  the  question  more  or  less  com- 
plicated ;  it  grows  out  of  the  situations  that  have  taken  place  in  the 
last  year;  grows  out  of  situations  looking  forward  to  the  future 
where  the  city  of  Philadelphia  has  authorized  the  expenditure  of 
fifty-seven  million  dollars  in  the  building  of  high-speed  lines  which 
will  perhaps  run  into  one  hundred  and  twenty-five  million  dollars 
before  they  are  completed ;  and  then  with  the  thought  in  mind  that 
that  would  be  regulated  in  some  way  by  an  operative  agreement,  all 
of  which  I  think  as  a  general  proposition  can  be  worked  out  so  long 
as  there  is  no  pledge  of  the  credit  of  the  city  to  a  company  in  order 
to  work  out  that  problem,  it  might  in  turn  sink  the  city.  There  is 
the  difficulty  that  I  have  experienced. 

Mr.  ENGLISH.  Mr.  Chairman:  I  have  no  doubt  it  was  the  in- 
tention of  this  section,  or  the  words  in  italics,  to  meet  the  specific 
difficulty  in  the  situation  in  Philadelphia.  If  it  does  not  do  that 
it  seems  to  me  that  the  gentlemen  from  Philadelphia  might  deter- 
mine some  set  of  words  that  would  meet  the  peculiar  local  con- 
ditions there.  At  the  same  time,  I  am  not  satisfied  that  there  should 
not  be  some  limitation  upon  this  section  so  far  as  it  concerns  the 
extending  of  municipal  credit  under  some  given  circumstance.  We 
know  at  the  present  time  that,  so  far  as  certain  public  facilities  are 
concerned,  it  is  impossible  to  get  in  the  ordinary  market  money  to 
finance  capital  expenditures.  I  refer  specifically  to  street  railway 
lines  in  Philadelphia  perhaps,  and  in  other  places  certainly.  Now, 
the  situation  may  develop  in  Pennsylvania  in  these  various  munici- 
palities in  Avhich  it  might  become  not  only  advisable  but  necessary 
that  municipal  credit"  be  extended  for  the  construction  of  additions 
to  street  railway  facilities.  In  that  event  there  is  no  doubt  about  the 
conflict  between  the  proposal  and  this  section  of  the  Constitution. 
It  might  be  deemed  advisable  to  adopt  in  Pennsylvania  some  such 
plan  as  is  in  existance  in  the  city  of  Cleveland  at  the  present  time, 
where  the  city  for  a  number  of  years  has  guaranteed  to  the  public 
utility  a  certain  return  on  its  capital  invested  in  exchange  for  control 
of  the  service,  and  at  the  rate  of  fare.  That  plan  perhaps  could  not 
be  adopted  in  Pennsylvania  without  coming  in  conflict  with  this 
section  of  the  Constitution.  So  I  submit,  therefore,  that  it  will  not 
do  summarily  to  dismiss  the  entire  subject  by  striking  out  the  pro- 
posed limitation  upon  the  right  of  municipalities  to  extend  their 
credit.  It  seems  to  me  that  at  the  present  time  it  might  be  possible 
to  withdraw  this  section  from  the  consideration  of  the  Committee 
so  that  the  Committee  will  benefit  by  all  of  the  suggestions  that  have 
been  made  here  and  re])ort  perhaps  a  section  that  might  be  consid- 
ered more  suitable  under  all  the  circumstances. 
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Mr.  FISHEK.  Mr.  Chairman:  I  have  been  trying  to  interpret 
this  provision.  I  do  not  know  whether  I  have  succeeded  or  not,  but 
it  seems  to  me  that  it  is  susceptible  of  a  peculiar  interpretation.  The 
first  part  of  the  clause  adopted  from  the  -present  Constitution  is 
designed  to  put  a  prohibition  upon  the  purchase  of  stock  in  a  private 
corporation,  or  upon  the  appropriation  of  money  or  the  lending  of 
credit  to  a  corporation,  association,  institution  or  individual.  This 
is  the  new  part  added:  "nothing  in  this  section  shall  prevent  the  lease 
or  sale  by  the  municipality  of  a  public  facility  belonging  to  it  on  fair 
and  reasonable  terms."  That  means,  if  I  grasp  the  meaning  of  it, 
that  if  it  becomes  necessary  in  order  to  effect  a  lease  or  sale  of 
a  facility  by  a  municipality  that  then  the  inhibition  placed  upon 
the  lending  of  money  or  the  loan  of  credit  to  a  private  corporation 
does  not  apply.  Therefore,  it  follows  that  if  a  municipality  desires 
to  sell  its  water-works  or  other  public  facility,  and  it  becomes  neces- 
sary in  order  to  accomplish  the  transaction  that  the  municipality 
should  accept  or  acquire  stocks  or  bonds  of  a  private  corporation  or 
should  loan  its  credit  in  order  to  accomplish  that  purpose,  then  this 
inhibition  of  the  present  Constitution  does  not  apply.  It  seems  to 
to  me  as  it  stands  that  is  the  effect  of  it. 

The  CHAIEMAN.    That  is  as  the  Chair  understands  it. 

Mr.  CARSON.  Mr.  Chairman :  If  your  interpretation  is  correct, 
particularly  of  the  words  that  Mr.  Connelly  has  expressed,  then  his 
fears  are  groundless. 

Mr.  PEPPER.  Mr.  Chairman:  If  Mr  Connelly  and  Mr.  English 
thought  well  of  it,  I  would  suggest  as  a  substitute  for  the  words  in 
italics  the  following:  "but  nothing  in  this  section  shall  prevent  a 
municipality  from  disposing  by  lease  or  operating  agreement  of  the 
facility  of  public  service  belonging  to  it  for  a  rental  or  consideration 
dependent  upon  earnings." 

Mr.  ENGLISH.    Mr.  Chairman:    I  second  the  amendment. 

On  the  question, 

Will  the  Committee  agree  to  the  amendment? 

Mr.  PEPPER.  Mr.  Chairman:  I  do  not  want  to  press  that  if 
Mr.  Connelly  and  Mr.  English,  who  have  given  this  subject  special 
study,  are  not  prepared  to  approve  it ;  but  it  seems  to  me  that  the 
dififlculty  so  far  as  this  section  goes,  the  difficulty  with  a  proposed 
lease  or  operating  contract  is,  that  in  case  the  return  to  the  munici- 
pality is  casual  and  uncertain  and  dependent  upon  the  results  of 
operation,  that  the  municipality  in  making  the  lease  would  be  re- 
garded as  having  loaned  its  credit.  The  way  to  deal  with  that  is  to 
provide  specifically  that  in  the  event  of  such  a  lease  or  operating 
contract  having  casual  and  uncertain  or  contingent  returns,  that  that 
shall  not  be  such  a  loan  of  credit  as  is  contemplated  by  the  constitu- 
tional provision  ;  but  if  that  suggestion  does  not  appeal  to  my  friends, 
Mr.  Connelly  and  Mr.  English,  I  should  instead  of  pressing  it  join 
with  Mr.  English  in  asking  that  it  be  referred  back  for  further  con- 
sideration. 

Mr.  CONNELLY.  Mr.  Chairman:  I  would  move  you,  sir,  that  this 
matter  be  left  open  until  the  first  order  of  business  in  the  morning 
to  see  if  we  cannot  reconcile  our  thoughts,  because  we  want  to  help. 

Mr.  FISHER.   Mr.  Chairman:   I  second  the  motion. 

It  was  agreed  to. 
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COMMITTEE  OF  THE  WHOLE  RISES. 

The  Committee  of  the  Whole  then  rose  and  the  Chairman  reported 
progress. 

ADJOURNMENT. 

Mr.  McCORMICK.    Mr.  Chairman:    I  move  that  the  Commission 
do  now  adjourn  until  10  o'clock  tomorrow  morning. 
Mr.  FISHER.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

Whereupon,  at  10  o'clock  P.  M.,  the  Commission  adjourned  until 
10  o'clock  tomorrow  morning. 
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Senate  Chamber, 
Wednesday,  Febrnai'y  4,  1920. 

The  Commission  met  at  10  o'clock  A.  M. 
The  Chairman,  William  I.  Schaffer,  in  the  Chair. 
The  CHAIKMAN.    The  hour  fixed  for  the  meeting  of  the  Commis- 
sion having  arrived,  the  Commission  will  be  in  order. 

ROLL  CALL. 

The  CHAIRMAN.    The  Secretary  wdll  now  call  the  roll. 
The  roll  was  called  by  the  Secretary  and  was  as  follows: 

PRESENT— 17. 

Alter,  Carson,  Connelly,  English,  Fisher,  Gordon,  Miller,  Munce,  Pepper,  Perrine, 
Reed,  Stackpole,  Thorpe,  Tyson,  Voll,  Warburton,  Schaffer  (Chairman). 

ABSENT— 7. 

Cuyler,  Fox,  Kelly,  McCormiek,  Pinchot,  Smith,  Sulzberger. 

The  CHAIRMAN.  A  quorum  of  the  Commission  being  present,  the 
Commission  will  proceed  with  its  business. 

JOURNAL  APPROVED. 

Mrs.  MILLER.    Mr.  Chairman:    I  move  that  the  reading  of  the 
iournal  be  dispensed  with  and  the  Journal  approved. 
Mrs.  WARBURTON.    Mr.  Chairman :    I  second  the  motion. 
The  motion  was  agreed  to. 

REPORTS  FROM  COMMITTEES. 

The  CHAIRMAN.  Are  there  any  reports  from  committees  at  this 
time? 

Has  Committee  No.  1  anything  to  report? 

Mr.  ALTER.    Mr.  Chairman :  The  committee  has  nothing  to  report. 
The  CHAIRMAN.    Has  Committee  No.  2  anything  to  report? 
Mr.  CARSON.    Mr.  Chairman :   Committee  No.  2  will  report  later 
on. 

The  CHAIRMAN.    Has  Committee  No.  3  anything  to  report*^ 
Mr.  THORPE.    Mr.  Chairman:   No  report. 
The  CHAIRMAN.    Has  Committee  No.  4  anything  to  report"^ 
Mr.  PEPPER.    Mr.  Chairman:    No  report. 
The  CHAIRMAN.    Has  Committee  No.  5  anything  to  report? 
Has  any  member  of  the  Commission  anything  to  bring  before  the 
Commission  at  this  time  ? 

LAND  TITLES. 

Mr.  PEPPER.  Mr.  Chairman:  There  is  one  matter  that  I  might 
bring  up  at  this  moment.  At  one  of  our  previous  meetings  a  report 
came  in  from  one  of  the  committees,  I  think  it  was  Committee  No  1, 
recommending  the  elimination  of  the  constitutional  amendment  pro- 
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viding  for  a  system  of  registering  land  titles.  It  has  come  to  my 
notice  that  this  is  a  subject  in  which  there  is  very  general  interest 
in  certain  parts  of  the  commonwealth ;  that  there  is  a  legislative 
commission  which  was  responsible  for  drafting  the  amendment,  and 
which  has  been  continued  in  operation  from  year  to  year  by  an  act 
of  the  legislature ;  and  that  this  commission  is  proposing  to  press  for 
legislation  which  presupposes  such  a  provision  as  this  in  the  Constitu- 
tion. I  have  familiarized  myself  somewhat  with  a  subject  of  which 
heretofore  I  had  no  knowledge,  and  it  seems  to  me  that  there  is  a 
great  public  question  that  is  involved  in  this  matter,  and  I  should 
like  to  move  at  the  ijroper  time  a  reconsideration  of  the  action  of  the 
Committee  of  the  Whole,  and  if  reconsideration  is  determined  upon, 
then  to  move  either  that  the  matter  be  referred  back  to  Committee 
No.  1,  or  with  the  consent  of  the  chairman  of  that  committee  to  move 
that  the  existing  amendment  be  proposed  for  re-enacment. 

The  CHAIRMAN.  That  matter  can  come  up  in  the  Committee  of 
the  Whole,  and  I  will  see  that  it  does,  Mr.  Pepper. 

COUJ^^TY  COMMISSIONERS  AND  AUDITORS. 

Mr.  MUNCE.  Mr.  Chairman:  Some  time  I  would  like  to  call  up 
again  for  reconsideration  the  matter  of  the  election  of  county  com- 
missioners. I  think  that  we  passed  that  over  rather  hurriedly  and 
without  due  consideration  the  other  day.  It  refers  to  article  XIV, 
section  7.  Now  I  think  that  possibly  in  voting  upon  that  section  the 
other  day  we  were  rather  confused  in  meaning  as  to  what  we  were 
voting  on.  At  the  proper  time  I  would  like  to  call  up  for  reconsidera- 
tion the  report  of  Committee  No.  1  on  the  question  of  the  six-year 
term  of  office,  electing  two  men  every  two  years.  I  do  not  know 
when  the  proper  time  will  be,  but  I  think  that  this  is  a  matter  that 
is  of  so  great  importance  to  the  counties  of  tlie  state  that  it  should 
not  be  passed  over  lightly  as  it  was  passed  over  the  other  day. 

The  CHAIRMAN.  The  Chair  will  recognize  Mr.  Mnnce  to  make 
such  a  motion  when  the  calendar  of  the  day  is  completed. 

The  CHAIRMAN.  Has  any  member  of  the  Commission  anything 
further  to  bring  up?  If  not,  if  there  is  no  objection,  the  Commission 
will  resolve  itself  into  the  Committee  of  the  Whole  for  the  purpose 
of  proceeding  with  the  calendar. 

COMMITTEE  OF  THE  WHOLE. 

The  Commission  then  resolved  itself  into  the  Committee  of  the 
Whole,  William  I.  Schaffer,  Chairman. 

NEW  ARTICLE,  SECTION  5. 

The  CHAIRMAN.  The  Committee  will  resume  consideration  of 
section  5  of  the  proposed  new  article  of  the  Constitution,  the  re- 
port of  the  special  committee  on  local  government  being  that  this 
section  shall  read  as  follows. 

The  Secretary  read  the  proposed  section  as  follows : 

Section  5.  The  general  assembly  may  provide  for  the  creation  of  classes  of  in- 
corporated districts  wholly  or  partly  witliin  the  boundaries  of  one  or  more  muni- 
cipalities and  may  vest  in  such  incorporated  districts  one  or  more  of  the  powers  al- 
ready exercised  by  the  municipalities  within  their  respective  boundaries  or  additional 
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powers,  and  may  make  auj-  power  so  vested  an  exclusive  power  of  the  incorporated 
district  or  a  power  concurrent  witli  the  municipalities  wholly  or  partly  within  their 
respective  boundaries ;  provided,  that  no  such  incorporated  district  shall  be  created 
or  its  boundaries  extended  or  its  powers  increased  except  by  the  consent  of  at  least 
a  majority  of  such  electors  resident  within  the  proposed  boundaries  of  the  incor- 
porated district  as  shall  vote  on  the  question  at  an  election  which  shall  be  held  as 
may  be  provided  by  law. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

INCORPORATED  DISTRICTS. 

Mr.  ENGLISH.  Mr.  Chairman:  May  I  suggest  at  this  time  that 
an  effort  is  being  made  to  agree  on  a  section  which  will  reconcile 
several  apparently  conflicting  views,  and  a  gentleman  presented  a  sub- 
stitute yesterday  for  this  section.  I  think  we  might  save  time  to  pass 
this  section  for  the  moment  and  to  proceed  with  the  calendar  where 
we  left  off  last  night. 

The  CHAIRMAN.  If  there  is  no  objection,  the  consideration  of 
section  5  will  be  passed  for  the  present.  The  Chair  hears  no  objec- 
tion and  the  section  will  be  passed. 

NEW  ARTICLE,  SECTION  21. 

The  CHAIRMAN.  The  Committee  will  resume  consideration  of 
section  21  of  the  i)roposed  new  article  of  the  Constitution,  the  re- 
port of  the  special  committee  on  local  government  being  that  sec- 
tion 7  of  article  IX  of  the  present  constitution  be  dropped,  and  as 
amended  to  become  section  21  of  this  article. 

The  Secretary  read  .the  section  as  follows : 

Section  21.  The  general  assembly  shall  not  authorize  any  municipality  to  become 
a  stockholder  in  any  company,  association  or  corporation,  or  to  obtain  or  appropriate 
money  for,  or  to  loan  its  credit  to,  any  corporation,  association,  institution  or  in- 
dividual ;  but  nothing  in  this  section  shall  prevent  the  lease  or  sale  by  the  munici- 
pality of  a  public  facility  belonging  to  it  on  fair  and  reasonable  terms. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  ENGLISH.   Mr.  Chairman:   I  should  like  to  offer  a  substitute 
for  this  section. 
The  CHAIRMAN.    The  substitute  will  be  received. 
The  Secretary  read  the  substitute  as  follows: 

Section  21.  The  general  assembly  shall  not  authorize  any  municipality  to  be- 
come a  stockholder  in  any  company,  association  or  corporation,  or  to  obtain  or  ap- 
propriate money  for  or  to  loan  its  credit  to  any  corporation,  association  or  individual, 
except  that  by  general  law  the  state  may  authorize  municipalities  to  loan  credit  to 
public  service  companies  for  the  construction,  leasing,  maintenance  or  operation  of 
public  service  utilities. 

On  the  question. 

Will  the  Committee  agree  to  the  substitute? 

EXTENSION  OF  MUNICIPAL  CREDIT. 

Mr.  FISHER.  '  Mr.  Chairman:  I  would  like  to  hear  from  Mr. 
English,  just  what  he  has  in  mind  to  accomplish  by  his  amendment. 

Mr.  ENGLISH.  Mr.  Chairman:  The  substitute  was  inspired  in 
the  first  place  by  the  apparent  inadequacy  of  the  language  in  the 
original  report  as  shown  by  the  criticism  that  arose  here  last  evening, 
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and  in  the  second  place,  in  order  to  meet  a  situation  that  is  becoming 
increasingly  manifest,  not  only  in  Pennsylvania,  but  everywhere 
throughout  the  United  States.  It  is  apparent  to  everybody,  sir,  that 
a  revolution  is  taking  place  in  the  street  railway  transportation 
business ;  that  nowadays  it  is  impossible  to  secure  from  the  ordinary 
sources  money  necessary  to  give  to  the  communities  the  additions  to 
their  street  railway  facilities  which  their  growth  demands.  Hereto- 
fore as  long  as  it  was  possible  to  get  from  the  revenues  of  the  street 
railway  companies  a  fair  return  on  their  investment  in  addition  to 
operating  expenses,  it  was  possible  to  secure  credit  from  private 
sources  necessary  to  make  extensions.  That  day,  I  take  it,  is  passed, 
and  as  evidence  of  that  we  have  the  effort  in  the  city  of  Philadelphia 
to  construct  the  necessary  facilities  by  securing  the  purchase  or 
rather  the  construction  cost  from  the  public  treasury.  1  believe  that 
in  the  future  some  such  understanding  must  be  arrived  at  between 
the  public  service  on  the  one  hand  and  the  community  and  the  public 
service  on  the  other  hand.  A  great  many  years  ago,  in  the  city  of 
Cleveland,  a  situation  of  the  saine  sort  arose,  and  a  contract  was  en- 
tered into  between  the  railway  company  and  the  city,  which  is  still 
iu  effect,  by  which  the  city  guaranteed  to  the  company  a  fixed  return 
on  a  fixed  capital,  which  was  agreed  to  b,y  contract,  in  consideration 
of  the  city's  being  given  the  right  to  regulate  the  rate  of  fare  and  the 
service  of  the  company.  I  believe  that  through  all  of  this  chaos  that 
has  overtaken  the  street  railway  transportation,  possibly  the  city  of 
Cleveland  has  stood  out  as  a  very  conspicuous  example  of  stability, 
with  the  result  that  because  of  this  contract,  and  because  of  the  part- 
nership between  the  municipalitj^  and  the  company,  it  was  possible 
to  give  the  people  the  facilities  that  they  demanded,  and  at  the  same 
time  secure  to  the  company  a  fair  return  on  its  investment.  It  is  pos- 
sible that  iu  the  future  in  Pennsylvania  some  such  arrangement  may 
be  found  advisable  as  the  result  of  experience  and  that  the  communi- 
ties of  Pennsylvania  may  have,  if  possible,  a  combining  of  the  ad- 
vantages of  public  ownership,  or  control  at  least,  with  the  advantages 
of  private  operation. 

That  sort  of  thing  would  be  entirely  possible  within  the  meaning 
of  this  section.  It  would  not  be  possible,  however,  unless  the  sec- 
tion were  amended,  because  as  it  stands  now  it  is  an  absolute  prohibi- 
tion of  the  lending  of  credit  in  any  form  by  the  municipality  to  any 
sort  of  corporation  or  individual. 

Mr.  ALTER.  Mr.  Chairman:  I  am  heartily  in  accord  with  what 
has  been  said  by  the  gentleman  from  Erie,  growing  as  it  does  out  of 
his  wide  experience  in  matters  relating  to  this  subject.  I  have  been 
for  the  last  year  particularly  close  to  the  receivership  of  the  Pitts- 
burgh Railways  Company,  and  I  know  the  problems  which  those  re- 
ceivers have  had  to  meet.  In  these  days  when  operating  expenses 
have  grown  so  enormously  that  they  eat  up  the  greater  part  of  the 
receipts,  and  when  the  credit  of  nearly  every  large  street  railway  sys- 
tem in  the  country  is  so  imparled  that  it  is  impossible  to  get  new 
capital  invested  in  it,  those  who  are  responsible  for  maintaining  the 
public  service  rendered  by  these  corporations  find  themselves  in  an 
impossible  situation.  Extensions  are  needed  to  be  made,  equipment 
is  needed  in  order  that  the  public  may  be  adequately  served,  and  yet 
it  is  impossible  to  do  these  things  out  of  the  income,  and  equally  im- 
possible to  enlist  the  necessary  capital  with  which  to  cover  the  ex- 
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pense.  There  is  no  relationship  closer  than  that  between  the  muni- 
cipality and  the  street  railway  system  which  serves  the  people  of 
the  municipality.  If  the  street  railway  system  is  crippled  or  be- 
comes inadequate,  the  life  of  the  people  of  the  community  is  handi- 
capped, all  their  operations  are  handicapped,  and  therefore  it  seems 
to  my  mind  clear  that  it  would  be  proper  in  the  organic  law  to  per- 
mit the  legislature  from  time  to  time  in  its  wisdom,  under  such  regu- 
lations as  it  may  prescribe,  to  authorize  municipalities  to  come  to  the 
rescue  of  their  own  people,  which  this  would  do. 

On  the  question  recui-ring, 

Will  the  Committee  agree  to  the  substitute? 

It  was  agreed  to. 

NEW  ARTICLE,  SECTION  22. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  22  of  the  proposed  new  article  of  the  Constitution,  the  re- 
port of  the  special  committee  on  local  government  being  that  sec- 
tions 8:  and  15  of  article  IX  of  the  present  Constitution  shall  be- 
come section  22  of  this  article. 

The  Secretary  read  the  proposed  sectipn  as  follows : 

Section  22.  A  muBicipality  shall  have  the  power  to  incur  indebtedness  to  an 
amount  not  exceeding  ten  per  centum  upon  the  assessed  value  of  the  taxable  prop- 
erty therein,  but  the  general  assembly  may  by  law  reduce  or  otherwise  further  limit 
such  power. 

A  municipal  ordinance  incurring  a  new  debt  to  an  amount  m  excess  ot  two  per 
centum  upon  the  assessed  value  of  the  taxable  property  within  the  municipality 
shall  be  submitted  to  the  electors  at  a  public  election  in  such  manner  as  shall  be 
provided  by  law,  and  shall  become  valid  when  approved  by  a  majority  of  the  electors 
voting  thereon.  An  ordinance  of  a  county,  township  or  borough  having  a  debt  in 
excess  of  seven  per  centum  upon  a  taxable  property  therein  incurring  a  new  debt 
shall  become  valid  when  approved  in  like  manner  by  three-fifths  of  the  electors  vot- 
ing thereon. 

In  calculating  the  indebtedness  of  a  municipality  for  the  purpose  of  ascertain- 
ing its  borrowing  capacity  there  shall  be  deducted  from  the  indebtedness  and  dis- 
regarded in  the  calculation  : 

(a)  The  amount  of  any  indebtedness  incurred  for  public  improvements  secured  by 
liens  on  the  properties  acquired  and  imposing  no  municipal  obligation  whatever. 

(b)  Any  debt  incurred  to  acquire  public  improvements,  provided  the  net  income 
derived  from  the  property  acquired  for  the  period  of  five  years  immediately  preceding 
its  acquisition  shall  have  been  suflicient  to  have  paid  the  interest  and  sinking  fund 
charges  for  five  years  on  such  indebtedness. 

(c)  An  amount  equal  to  that  capital  sum  which  will  yield  at  the  current  rate  of 
interest  and  sinking  fund  charges  an  annual  i-evenue  equal  to  the  net  revenue  re- 
ceived by  the  municipality  from  any  public  improvement  during  the  past  preceding 
fiscal  year,  provided  the  debt  incurred  for  the  acquisition  of  the  property  has  not 
been  deducted  under  the  provisions  of  clause  (b)  hereof. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

MUNICIPAL  DEBTS. 

Mr.  CONNELLY.  Mr.  Chairman :  I  was  going  to  ask  if  the  Com- 
mittee would  pass  this  for  the  present  and  permit  it  to  lie  over  until 
the  first  part  of  the  week  in  order  to  have  a  substitute  which  I  will 
endeavor  to  place  in  the  hands  of  each  of  the  Commissioners  before 
the  meeting  next  week.  It  seems  to  me  that  section  22  is  too  narrow, 
inasmuch  as  it  gives  ten  per  cent  and  allows  the  legislature  to  reduce 
or  otherwise  limit  such  power.  That  is  not  the  law  today.  I  am 
afraid  only  by  judicial  interpretation  it  is  the  law.  I  am  afraid 
it  will  cripple  many  of  the  municipalities  of  the  state  which  have 
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undei'taken  or  contemplated  to  undertake  large  public  improvements, 
and  then  again  it  seems  to  me  on  the  next  page  in  calculating  the 
nature  of  the  debt  there  are  other  things  that  must  be  added  to  this. 
On  the  whole,  while  an  effort  was  being  made  in  this  section  to  try 
to  cover  every  city,  borough,  county,  township  and  school  district 
in  the  state  as  well  as  the  classification  of  all  cities,  it  seems  to  me 
that  some  of  the  sections,  particularly  section  (c),  would  have  the 
effect,  as  I  read  this  section,  at  the  present  time  of  crippling  the 
public  improvements  contemplated  in  Philadelphia,  which  were  based 
on  the  constitutional  amendment  passed  November  4,  1918,  on  page 
52  of  the  Compilation.  An  act  of  assembly  was  passed  at  the  last 
session  of  the  legislature  by  which  in  Philadelphia  there  was  excluded 
from  the  public  debt  some  twenty-eight  or  thirty  million  dollars  to 
be  used  for  water  supply.  I  only  want  to  make  this  general  state- 
ment at  this  time  so  that  when  the  suggested  amendment  or  proposal 
to  take  the  place  of  the  report  comes  before  the  Commission  they 
will  understand  the  viewpoint  to  be  expressed. 

Mr.  PEPPER.  Mr.  Chairman:  May  I  ask  Mr.  Connelly,  through 
you,  whether  it  would  be  possible  for  him  to  suggest  the  modifica- 
tions that  he  has  in  mind  in  time  to  have  them  considered  at  the 
opening  of  the  afternoon  session  todaj^'?  If  I  correctly  understand 
the  purpose  of  the^  Chair,  it  is  that  this  body  shall  complete  its  pre- 
liminary work  by  the  close  of  next  week's  session.  If  that  is  to  be 
done,  it  seems  to  me  that  we  must  utilize  every  bit  of  available  time 
today,  because  in  looking  over  the  various  matters  which  will  have  to 
be  disposed  of  next  week,  it  looks  to  me  as  if  there  were  a  good  many 
things  which  will  require  consideration,  and  debate.  It  may  be  that 
Mr.  Connelly  cannot  do  that,  and  if  so,  I  have  no  suggestion  to  make. 

SECTION  22  OF  NEW  ARTICLE  POSTPONED. 

Mr.  CONNELLY.  Mr.  Chairman:  I  tried  to  do  it  yesterday,  but  I 
think  it  will  take  some  considerable  time  to  work  it  out.  I  cannot 
do  it  by  noon.  I  move  that  further  consideration  of  this  section  be 
postponed  for  the  present. 

Mr.  PEPPER.    Mr.  Chairman:    I  second  the  motion. 

The  motion  was  agreed  to. 

NEW  ARTICLE,  SECTION  23. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  23  of  the  proposed  new  article  of  the  Constitution,  the  re- 
port of  the  special  committee  on  local  government  being  that  sections 
3  and  10  of  article  IX  be  dropped  from  the  present  constitution  and 
shall  become  section  23  of  this  article. 

The  Secretary  read  the  proposed  section  as  follows : 

Section  23.  A  mnuicipality  shall  no(-  incut-  any  indobteclness  to  run  for  more 
than  fifty  years  and  shall  at  or  before  the  time  of  incurring  such  indebtedness  pro- 
vide for  the  collection  of  an  annual  income  tax  sufficient  to  pay  the  interest  and  also 
the  principal  thereof  at  maturity  and  shall  create  a  sinking  fund  which  shall  be  in- 
violably pledged  for  the  payment  tliereof ;  provided,  that  certificates  of  Indebtedness 
or  other  obligations  to  mature  within  the  current  fiscal  year  may  be  issued  in  an- 
ticipation of  the  collection  of  current  revenues. 

On  the  question,  ^ 

Will  the  Committee  adopt  the  report? 
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LIMITATION  OF  MUNICIPAL  INDEBTEDNESS. 

Mr.  CONNELLY.  Mr.  Chairman :  The  section  as  read  down  to  the 
word  "provided"  carries  out  the  present  Constitution,  but  the  words, 
"provided,  that  certificates  of  indebtedness  or  other  obligations  to 
mature  within  the  current  fiscal  year  may  be  issued  in  anticipation 
of  the  collection  of  current  revenues"  strikes  me  as  an  unnecessary 
provision  there  because  that  can  be  provided  for  as  it  is  now  by  gen- 
eral law.  Mr.  English  challenges  the  accuracy  of  that  statement  in 
that  in  Philadelphia,  under  its  present  charter  provisions,  it  can  issue 
for  current  purposes  two  million  dollars.  It  can  under  the  act  of  1874 
have  a  period  of  four  months  to  incur  obligations  for  two  million  four 
hundred  thousand  dollars,  and  it  does  not  strike  me  that  it  belongs 
in  this  provision  of  the  Constitution  as  here  written,  and  1  would 
move  to  strike  out  the  words  from  "provided"  down  to  "current  reve- 
nues." 

Mr.  ENGLISH.  Mr.  Chairman:  I  should  not  like  to  see  that  mo- 
tion prevail.  A  great  many  curious  things  may  be  done  in  Philadel- 
phia, but  notwithstanding  that  fact,  the  existing  section  of  the  Con- 
stitution provides  that  no  indebtedness  may  be  incurred  without  two 
tilings  being  done;  first,  the  assessment  of  taxes,  and  second,  the 
creation  of  a  sinking  fund  for  the  retirement  of  the  indebtedness  at 
maturity.  Now  it  happens  that  in  the  ordinary  administration  of 
municipal  finances,  especially  in  third  class  cities,  the  situation  is 
apt  to  arise — 

Mr.  CONNELLY.  Mr.  Chairman :  If  it  affects  third  class  cities, 
in  view  of  Mr.  English's  statement,  I  withdraw  my  motion. 

Mr.  ENGLISH.  Mr.  Chairman:  I  will  complete  by  statment  for 
the  information  of  the  Committee,  if  I  may.  The  appropriation  is 
passed  at  the  beginning  of  the  year;  the  tax  levy  is  made  at  that 
time,  but  if  the  taxes  are  not  paid  early,  prior  to  May  or  June,  there 
is  an  interval  of  three  or  four  months  during  which  it  is  necessary 
to  carry  on  the  operation  of  the  municipal  government  without  any 
money  coming  into  the  treasury.  Now,  it  has  always  been  our  thought 
that  a  city  of  the  third  class,  and  I  believe  any  city  of  the  common- 
wealth, incurring  an  indebtedness,  no  matter  for  what  period  of  time, 
must  provide  for  the  taxes  and  the  sinking  fund.  Therefore,  a  muni- 
cipality would  not  be  likely  to  go  to  the  bank  and  borrow  money 
in  anticipation  of  the  current  revenue.  This  section  was  suggested 
simply  .to  take  care  of  that  period  of  three  or  four  months  during 
which  time  it  may  be  necessary  to  borrow  money  in  order  to  carry 
on  the  ordinary  operating  expenses  of  the  city,  and  this  reconciles 
such  procedure  with  the  Constitution. 

Mr.  ALTER.  Mr.  Chairman:  I  move  to  strike  out  the  word 
"income"  in  the  fifth  line  of  this  proposed  section,  so  that  it  will 
read,  "provide  for  the  collection  of  an  annual  tax,"  instead  of  "pro- 
vide for  the  collection  of  an  annual  income  tax." 

Mr.  ENGLISH.  Mr.  Chairman:  I  agree  to  that.  I  do  not  know 
how  that  word  got  in  there.  I  did  not  notice  it  before.  I  second 
the  amendment. 

The  amendment  was  agreed  to. 

On  the  question, 

Will  the  Committee  adopt  the  report  as  amended? 


586 


PROCEEDINGS  OF  THE  COMMISSION 


[Feb.  4 


Mr.  PEPPER.  Mr.  Chairman:  I  should  like  to  inquire  of  Mr. 
English  and  of  Mr.  Connelly  whether  there  is  any  room  for  pro- 
vision in  the  alternative  for  bonds  secured  by  an  accumulated  sinking 
fund  and  bonds  which  require  no  sinking  fund  because  they  mature  in 
series  at  different  times  throughout  the  whole  period  contemplated 
by  this  financial  transaction.  It  seems  to  me  that  there  is  a  great 
deal  to  be  said  in  favor  of  leaving  the  provision  flexible  so  that  the 
financing  can  be  done  either  through  bonds  with  remote  maturity 
and  accumulated  sinking  fund  or  bonds  maturing  at  short  intervals 
in  series  detex'mined  for  redemption  either  by  lot  or  by  provision  of 
the  original  instrument.  Now,  if  it  will  not  in  any  way  conflict  with 
the  purpose  of  the  mover  of  the  amendment,  I  should  like  to  propose 
a  modification  of  this  section  for  the  importance  of  which  I  have  the 
authority  of  the  director  of  city  transit  in  Philadelphia,  who  has 
made  a  careful  study  of  the  subject  of  serial  bonds.  He  is  of  the 
opinion  that  we  should  be  left  free  to  do  our  financing  through  that 
medium  rather  than  the  other.  The  amendment  would  take  this 
form ;  to  substitute  after  the  words  "which  the"  the  words  "provide 
for  the  collection,"  and  so  on.  The  section  would  then  read:  "A 
municipality  shall  not  incur  any  indebtedness  to  run  for  more  than 
fifty  years  and  the  payment  of  the  principal  of  any  debt,  including 
the  interest  thereon,  may  be  equally  distributed  over  the  period  for 
which  the  indebtedness  is  to  run  or  the  municipality  shall  at  or 
before  the  time  of  incurring  such  indebtedness  provide,"  and  so  on. 

The  CHAIEMAN.    Provide  for  what? 

Mr.  PEPPER.  Mr.  Chairman:  That  would  follow  "provide  for 
the  collection  of  an  annual  tax  sufiticient  to  pay  the  interest  and 
also  the  principal  thereof  at  maturity  and  shall  create  a  sinking 
fund — "  In  other  words,  it  leaves  it  optional  whether  or  not  the 
financing  shall  be  done  by  a  series  of  bonds  which  from  their  nature 
require  no  sinking  fund  on  account  of  their  successive  maturities  at 
fixed  dates  in  the  near  future,  or  whether  the  financing  shall  be  done 
on  the  basis  of  long-term  bonds  with  a  sinking  fund  provision. 

Mr.  FISHER.    Mr.  Chairman:    I  second  the  amendment. 

On  the  question, 

Will  the  Committee  agree  to  the  amendment? 

Mr.  CONNELLY.  Mr.  Chairman :  That  was  one  of  the  thoughts 
that  I  had  in  my  mind  in  submitting,  as  a  basis  of  the  proposal  for 
next  week,  the  right  of  a  municipality  to  issue  these  long-term 
bonds  for  fifty  years,  which  provides  for  the  sinking  fund  and  the 
levy  of  the  taxes,  beginning  the  first  year  as  provided  for  by  law,  also 
the  right  to  issue  serial  bonds.  Now,  there  has  been  a  very  wide 
diversity  of  thought  as  to  the  difference  between  the  two  loans.  I 
had  a  number  of  figures  prepared  when  we  were  considering  this 
section. 

Mr.  PEPPER.  Mr.  Chairman:  Then  it  would  fall  in  with  Mr. 
Connelly's  purpose  if  the  present  amendment  were  not  pressed  and 
the  matter  were  allowed  to  lie  over  until  the  proposed  amendment 
is  offered? 

Mr.  CONNELLY.  I  would  rather,  if  it  is  agreeable  to  you,  because 
then  I  think  the  Commissioners  can  better  understand  what  I  am 
trying  to  arrive  at. 

Mr.  PEPPER.    Mr.  Chairman:    I  withdraw  by  amendment. 

'Mr.  FISHER.    Mr.  Chairman:    I  withdraw  my  second. 
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SECTION  23  OF  NEW  ARTICLE  POSTPONED. 

The  CHAIRMAN.  If  there  is  no  objection,  further  consideration 
of  this  section  will  be  postponed  for  the  present. 

NEW  ARTICLE,  SECTION  5. 
The  CHAIRMAN.    We  will  resume  the  consideration  of  section 
5  of  the  proposed  new  article,  the  report  of  the  special  committee  on 
local  government  being  that  this  section  shall  read  as  follows: 

The  Secretary  read  the  proposed  section  as  follows: 

Section  5.  The  geueral  assembly  may  provide  for  tlie  creation  of  classes  of  in- 
corporated districts  wholly  or  partly  within  the  boundaries  of  one  or  more  muni- 
cipalities and  may  vest  in  such  incorporated  districts  one  or  more  of  the  powers  al- 
ready esericsed  by  the  municipalities  within  their  respective  boundaries  or  additional 
powers,  and  may  make  any  power  so  vested  an  exclusive  power  of  the  incorporated 
district  or  a  power  concurrent  with  the  municipalities  wholly  or  partly  within  their 
respective  boundaries  ;  provided,  that  no  such  incorporated  district  shall  be  created 
or  its  boundaries  extended  or  its  powers  increased  except  by  the  consent  of  at  least 
a  majority  of  such  electors  resident  within  the  proposed  boundaries  of  the  incoi-- 
porated  district  as  shall  vote  on  the  question  at  an  election  which  shall  be  held  as 
may  be  provided  by  law. 

On"  the  question. 

Will  the  Committee  adopt  the  report? 

Mr.  ENGLISH.    Mr.  Chairman:    May  I  at  this  time  offer  a  sub- 
stitute for  section  5? 
The  CHAIRMAN.   The  substitute  will  be  received. 
The  Secretary  read  the  substitute  as  follows: 

Section  5.  The  general  assembly  in  order  to  facilitate  public  works  for  the 
benefit  of  more  municipalities  than  one  may  provide  for  the  creation  of  classes  of  in- 
corporated districts  which  may  extend  over  more  than  one  municipality  and  may  vest 
in  such  incorporated  district  one  or  more  of  the  powers  already  exercised  by  the 
municipalities  within  their  respective  boundaries  and  may  make  any  power  so  vested 
an  exclusive  power  or  a  power  concurrent  with  the  municipalities  wholly  or  partly 
within  their  respective  boundaries ;  provided,  that  no  such  incorporated  district  shall 
be  created  or  its  boundaries  extended  or  its  powers  increased  except  by  the  consent  of 
at  least  a  majority  of  such  electors  resident  within  the  proposed  boundaries  of  the 
incorporated  district  as  shall  vote  on  the  question  at  an  election  which  shall  be 
held  as  may  be  provided  by  law ;  provided  further,  that  no  incorporated  district  shall 
be  created  entirely  within  the  boundaries  of  a  city  or  borough. 

On  the  question. 

Will  the  Committee  adopt  the  substitute? 

INCORPORATED  DISTRICTS. 

Mr.  FISHER.  Mr.  Chairman:  May  I  ask  Mr.  English  to  explain 
what  the  difference  is  between  his  proposed  amendment  and  the  one 
offered  j^esterday  ? 

Mr.  ENGLISH.  Mr.  Chairman:  In  the  discussion  yesterday  the 
point  was  brought  out  by  the  gentleman  from  Philadelphia,  Mr. 
Connelly,  that  the  draft  as  submitted  by  the  committee  would  make 
it  possible  for  the  legislature  to  create  within  a  municipality  an 
independent  municipal  district  to  which  might  be  referred  some  of 
the  municipal  powers  of  the  city,  and  it  was  stated,  I  think,  that  in 
the  city  of  Philadelphia  a  commission  might  be  created  to  which 
could  be  delegated  control  of  the  police  of  the  city  or  something  of 
the  sort.  It  was  in  order  to  meet  that  criticism  that  the  last  pro- 
viso was  added  to  the  section,  "provided  further,  that  no  incorporated 
district  shall  be  created  entirely  within  the  boundaries  of  a  city  or 
borough and,  further,  to  meet  the  criticism  of  the  gentleman  from 
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Allegheny,  Mr.  Alter,  that  perhaps  there  ought  to  be  some  kind  of 
definition  of  the  purpose  of  powers  of  such  municipal  districts,  in 
a  clause  at  the  beginning  of  the  section,  I  added  the  words  "in  order 
to  facilitate  public  works  for  the  benefit  of  more  municipalities  than 
one."   Those  are  the  two  changes,  sir,  that  we  made. 

Mr.  FISHER.  Mr.  Chairman:  I  just  want  to  call  attention  to 
the  words  in  the  second  line,  "more  municipalities  than  one."  I 
Avondered  whether  or  not  something  might  be  adopted  that  would 
more  aptly  exj)ress  the  intent  and  purpose  and  not  leave  some  part 
of  the  clause  to  misinterpretation.  I  move  to  insert  the  words  in  lieu 
tliereof  "several  municipalities  or  parts  thereof."  I  withdraw  that 
and  make  it  in  this  form ;  substitute  the  words  "two  or  more  munici- 
palities." 

The  CHAIRMAN.    Is  the  amendment  accepted  by  Mr.  English?* 

Mr.  ENGLISH.  Mr.  Chairman:  I  think  we  will  be  very  glad  to 
accept  the  gentleman's  suggestion.  A  situation  might  arise,  however, 
in  which  it  might  be  necessary  to  create  a  municipality  of  this  kind 
comprising  a  single  existing  municipality  and  part  of  an  adjoining 
municipality  which,  of  course,  would  be  prohibited  by  this  proposed 
change.  If  the  gentleman  insists  on  this  substitute  of  his  amend- 
ment, I  will  be  glad  to  defer  to  his  judgment. 

Mr.  FISHER.  Mr.  Chairman:  I  think  Mr.  Connelly  has  some- 
thing in  mind  that  will  obivate  the  objection  later  on,  so  I  will  with- 
draw my  amendment. 

On  the  question  recurring. 

Will  the  Committee  adopt  the  substitute? 

It  was  adopted. 

ARTICLE  XV,  SECTION  1. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  1  of  article  XV  of  the  Constitution,  the  report  of  the  special 
committee  oh  docal  government  being  that  this  section  shall  be 
omitted. 

The  Secretarj'^  read  the  section  as  follows: 

Section  1.  Cities  may  be  cliartered  wlienever  a  majority  of  the  electors  of  any 
towji  or  borough  having  a  population  of  at  least  ten  thousand  shall  vote  at  any 
general  election  in  favor  of  the  same. 

On  the  question. 

Will  the  Committee  adopt  the  report? 
It  was  adopted. 

ARTICLE  XVI,  SECTION  7. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  7  of  article  XVI  of  the  Constitution,  the  report  of  Committee 
No  4  being  that  this  section  in  alternative  form  shall  read  as  follow's: 

The  Secreary  read  the  section  as  follows: 

(1)  Section  7.  Shares  of  stock  having  par  value  shall  be  issued  only  for  the 
equivalent  of  such  par  value  in  money,  labor  done  or  property  actually  received :  but, 
subject  to  such  provisions  respecting  public  notice  as  may  be  made  by  the  general 
assembly,  a  corporation  may  issue  additional  full-paid  shares  for  a  consideration  in 
money,  labor  or  property  equal  to  the  establislied  market  value  of  its  slmres  thereto- 
fore issued.  Neither  the  stock  nor  indebtedness  of  corporations  shall  be  increased 
e.xecpt  in  pursuance  of  general  law  or  witliout  the  consent  of  the  persons  holding 
the  larger  amount  in  value  of  the  stock  first  obtained  at  a  meeting  to  be  held  after 
thirty  days'  notice  given  in  pursuance  of  law. 
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(2)  Section  7.  Shares  of  stock  having  par  value  shall  be  issued  only  for  the 
equivalent  of  such  par  value  in  money,  labor  done  or  property  actually  received. 
Neither  the  stock  nor  indebtedness  of  corporations  shall  be  increased  except  in  pur- 
suance of  general  law  or  without  the  consent  of  the  persons  holding  the  larger 
amount  in  value  of  the  stock  first  obtained  at  a  meeting  to  be  held  after  thirty 
days'  notice  given  in  pursuance  of  law. 

On  the  question, 

Will  the  Committee  adopt  the  report  ? 

STOCKS  AND  BONDS. 

Mr.  PEPPER.  Mr.  Chairman:  It  will  be  remembered  that  the  first 
of  these  alternate  forms  was  reported  out  by  Committee  No.  4  and 
that  debate  took  place.  At  the  request  of  several  members  the  sec- 
tion was  referred  back  to  the  committee  for  further  consideration. 
The  point  at  issue  in  the  debate  was  whether  or  not  the  committee's 
recommendation  was  sound,  that  recommendation  being  that  the  gen- 
eral assembly  should  be  authorized  to  permit  the  issue  of  stock  at  a 
discount  by  a  going  concern  whose  outstanding  stock  had  a  market 
value  less  than  par.  The  reconsideration  of  the  matter  by  the  com- 
mittee leads  only  to  a  report  presenting  the  matter  again  for  the  Com- 
mittee of  the  Whole  in  alternative  form.  If  the  former  alternative  is 
accepted  by  the  Committee  of  the  Whole,  the  original  suggestion  of 
the  committee  will  carry  and  we  are  still  of  opinion  that  that  is  a  wise 
and  salutary  provision  for  corporate  financing  and  that  the  interest  of 
the  public  is  adequately  safeguarded  by  the  provision  for  public  no- 
tice. If  on  the  other  hand  the  Committee  of  the  Whole  should  be  of 
opinion  that  the  practice  of  issuing  stock  at  a  discount  by  going  con- 
cerns is  not  to  be  sanctioned  or  encouraged,  then  the  second  alterna- 
tive form  might  be  adopted  which  omits  reference  to  that  subject  but 
which  does  simplify  and  clarify  the  statement  of  the  existing  law  on 
the  subject  of  stock  and  bond  issues  and  i)rovide  for  a  shortening  of 
the  period  of  notice  for  meetings  to  authorize  increase  of  stock  of  from 
sixty  days  to  thirty  days.  I  move,  sir,  to  bring  the  matter  before  the 
Commission,  the  adoption  of  the  report  of  the  committee  in  the  form 
presented  by  the  first  alternative. 

Mr.  REED.   Mr.  Chairman:  I  second  the  motion. 

On  the  question, 

Will  the  Committee  agree  to  the  motion  ? 

Mr.  CARSON.  Mr.  Chairman:  May  I  ask  the  gentleman  whether 
the  committee  has  a  preference  upon  the  suliject,  and  which  one  of 
these  propositions  do  they  prefer? 

Mr.  PEPPER.  Mr.  Chairman:  We  stand  by  our  original  recom- 
mendation, sir.  The  former  of  the  two  is  our  original  recommenda- 
tion. In  deference  to  the  questions  that  were  raised  in  debate  we 
have  brought  in  an  alternative  form  which  preserves  some  of  the 
features  of  the  original  recommendation  but  omits  the  authority  to 
issiie  stock  at  a  discount. 

Mr.  CARSON.  Mr.  Chairman:  Do  I  understand  that  this  sec- 
tion 7,  which  is  the  third  paragraph  on  page  6  on  this  calendar,  is 
an  exact  verbal  reproduction  of  your  first  suggestion? 

Mr.  PEPPER.  Mr.  Chairman:  It  is  intended  to  be,  subject  to 
typographical  errors.  Is  there  something  which  Mr.  Carson  has  in 
mind?  I  remember  there  is  one  word  that  should  have  been  changed. 
Judge  Reed  suggested  that  the  adjective  "current"  be  substituted  for 
the  adjective  "established"  before  the  words  "market  value." 
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Mr.  CARSON.  Mr.  Chairman:  If  Mr.  Pepper  accepts  the  substi- 
tution of  the  word  "current"  for  the  word  "established"  that  meets 
the  only  difticulty  I  had  in  mind.  I  declared  on  the  floor  that  I  was 
not  in  opposition  to  the  section  because  I  realized  that  under  certain 
circumstances  there  ought  to  be  open  to  corporations  seeking  funds 
in  the  market  an  opportunity  of  borrowing  money  without  being 
limited  to  the  par  value  of  shares  fixed  arbitrarily. 

The  CHAIRMAN.  The  Chair  does  not  understand  that  this  in- 
volves the  question  of  borrowing  money.  The  Chair  understands 
the  proposition  to  mean  that  corporations  may  issue  stock  after 
public  notice  for  less  than  par  value.  Of  course,  there  is  a  no  par 
value  statute  in  Pennsylvania  now  permitting  the  issuance  of  stock 
having  no  par  value.  This  permits,  as  the  Chair  understands,  the 
issue  of  stock  for  less  than  the  par  value. 

Mr.  CARSON.  Mr.  Chairman:  That  I  understand,  and  thej  have 
substituted  the  word  "current"  for  the  word  "established"  market 
value.  I  queried,  the  deflniteness  of  the  word  "established,"  and  after 
the  debate  Judge  Reed  accepted  the  suggestion  of  the  word  "current." 
Now,  if  that  be  adopted  then  I  have  nothing  further  to  say  before 
voting  for  the  proposition. 

The  CHAIRMAN.  The  understanding  of  the  Chair  is  that  the 
word  "current"  is  to  be  substituted  for  the  word  "established." 

Mr.  FISHER.  Mr.  Chairman:  Do  I  understand  then  that  the 
section  as  pi'oposed  is  to  eliminate  from  constitutional  regulation 
the  subject  of  bonds  and  limit  such  regulation  to  the  original  issue  of 
stock  at  par?  In  other  words,  it  seems  to  me  to  leave  it  open  for 
bonds  to  be  disposed  of  at  whatever  the  market  value  of  money  may 
be,  and  that  this  proposal  then  will  restrict  the  original  issue  of 
stock  at  par,  but  thereafter  in  case  of  increase  it  may  be  made  without 
such  limitation.  The  increase  of  stock  may  be  issued  at  whatever  the 
market  price  may  be  at  the  time  of  issue. 

Mr.  PEPPER.  Mr.  Chairman:  This  is  an  attempt  on  the  part 
of  the  committee  to  embody  in  the  fundamental  law  of  Pennsylvania 
the  principle  sanctioned  as  part  of  the  general  law  of  corporations 
by  the  Supreme  Court  of  the  United  States  in  the  case  of  Handly 
versus  Stutz,  in  139  U.  S.,  where  the  right  of  going  concerns  to  issue 
new  shares  of  stock  at  such  discount  as  is  represented  by  the  then 
current  market  price  of  the  outstanding  stock  and  to  have  the  stock 
so  issued  full-paid  and  non-assessable  in  the  hands  of  the  holder 
thereof ;  an  attempt,  I  say,  to  embody  in  the  law  of  Pennsylvania  that 
principle.  The  justification  for  it  is  the  fact  that  corporations  which 
have  a  charter  under  which  their  stock  has  a  fixed  par  and  where 
their  financing  is  such  that  the  issue  of  stock  without  par  under  the 
no  par  stock  act  would  be  inconvenient  or  inadvisable,  may  neverthe- 
less raise  the  capital  needed  for  their  corporate  purposes  by  stock  is- 
sue instead  of  being  driven,  as  at  present,  to  borrow  money  on  short- 
term  notes  at  high  rates.  The  lenders  of  money  have  it  in  their  power 
to  impose  terms  on  corporations  which  are  stringent  terms  and 
operate  to  the  disadvantage  of  the  existing  stockholders.  This  is  a 
measure  for  the  protection  of  the  existing  stock,  and  a  provision  for 
public  notice  of  what  is  proposed  is  thought  by  the  committee  suf- 
ficient in  the  case  of  creditors  who  under  the  trust  fund  theory  might 
otherwise  contend  that  the  stock  was  not  full-paid  and  that  there 
was  a  liability  upon  the  taker  thereof  for  the  difference  between  the 
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amount  actually  paid  and  the  par.  That  is  the  thought  which  has 
prompted  this  suggestion. 

Mr.  FISHER.  Mr.  Chairman:  To  clear  my  mind  up  and  perhaps 
that  of  some  other  members  of  the  Commission,  may  1  ask  two  more 
questions  of  Mr.  Pepper?  First,  whether  the  words  "shares  of  stock 
having  par  value"  are  designed  to  open  the  way  for  the  issue  of  stock 
having  no  par  value? 

Mr.  PEPPER.  Mr.  Chairman:  The  answer  is,  sir,  as  the  Chair  has 
already  reminded  the  Committee,  that  there  is  on  the  statute  books 
in  Pennsylvania  a  very  important  and  valuable  act  authorizing  the 
issue  of  stock  without  par  value.  A  question  has  been  raised,  per- 
haps not  very  seriously,  but  it  has  been  the  subject  of  discussion,  as 
to  whether  shares  of  stock  could  be  issued  in  Pennsylvania  without  a 
fixed  par.  The  purpose  of  the  language  to  which  Senator  Fisher  has 
referred  is  by  implication  to  recognize  the  issue  of  stock  without  par 
valu^  under  the  terms  of  that  legislation  and  then  to  limit  the  issue 
of  stock  with  par  value  in  accordance  with  the  provisions  of  this 
section. 

Mr.  FISHER.  The  next  question  I  would  like  to  ask  is  whether 
or  not  in  your  opinion,  Mr.  Pepper,  the  language  of  this  section  will 
permit  the  issue  of  stock  dividends  from  undivided  earnings  of  the 
corporation? 

Mr.  PEPPER.  Mr.  Chairman:  Speaking  for  myself,  that  question 
has  not  been  considered  in  connection  with  this  section.  It  seems  to 
me  unless  there  is  something  that  I  have  overlooked  in  my  analysis 
that  this  section  would  leave  that  siibject  precisely  where  it  stands 
today.  I  cannot  think  of  any  reason  for  declaring  stock  dividends  at 
a  discount.  There  is  no  reason  that  I  can  think  of  why  if  a  stock  divi- 
dend is  to  be  declared  the  course  which  has  heretofore  been  pursued 
should  not  continue  to_be  pursued.  In  other  words,  I  can  think  of 
no  latitude  given  to  corporations  in  the  case  of  stock  dividends 
under  this  section  that  has  not  already  been  given  to  them  under  the 
existing  law. 

Mr.  FISHER.  Mr.  Chairman:  But  the  matter  might  be  covered 
under  the  provision  for  the  increase  of  stock  to  the  effect  that  a  cor- 
poration may  issue  additional  full-paid  shares  for  a  consideration  in 
money,  labor  or  property  equal  to  the  established  market  value  of  its 
shares.  Is  that  effective  to  prevent  the  issue  of  a  stock  dividend  if  a 
corporation  so  desires? 

Mr.  PEPPER.  Mr.  Chairman:  As  to  that,  sir,  my  answer  would 
be  in  the  negative.  It  seems  to  me  that  the  theory  upon  which  a 
stock  dividend  is  made  is  not  that  the  consideration  for  the  issue  is 
something  different  from  the  consideration  which  is  present  in  the 
case  of  the  original  issue,  but  rather  that  the  source  of  the  con- 
sideration is  undivided  earnings  of  the  corporation  as  distinguished 
from  new  capital  acquired  for  the  purpose ;  so  that  the  qualification  to 
which  Senator  Fisher  refers  seems  to  me  in  no  way  to  restrict  the 
right  of  the  corporation  to  declare  a  stock  dividend  out  of  accumu- 
lated value  answering  the  description  in  the  section. 

Mr.  GORDON.  Mr.  Chairman:  I  would  like  to  inquire  of  Mr. 
Pepper  if  this  applies  to  public  service  corporations. 

Mr.  PEPPER.  It  authorizes,  Mr.  Chairman,  the  general  assembly 
to  make  such  provisions  respecting  public  notice  as  the  general  as- 
sembly may  see  fit,  and  the  committee  understands  that  under  the 
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power  thus  conferred  the  general  assembly  might  make  provision  for 
action  under  this  section  on  the  part  of  corporations,  including  public 
service  corporations,  or  might  so  restrict  the  conditions  under  which 
this  section  could  be  availed  of  as  to  limit  the  process  to  strictly  pri- 
vate corporations.  In  other  words,  there  is  in  the  hands  of  the  legis- 
lature a  check  upon  the  exercise  of  the  power  here  conferred. 

Ml'.  GORDON.  Mr.  Chairman:  I  do  not  notice  that  the  pro- 
posed amendment  puts  any  check  in  the  hands  of  the  legislature 
except  as  to  the  public  notice  to  be  given.  The  report  retads  on 
this  point,  "but,  subject  to  such  provisions  respecting  public  notice 
as  may  be  made  by  the  general  assembly,  a  corporation  may  issue 
additional  full-paid  shares,"  and  so  forth. 

Mr.  PEPPER.  Mr.  Chairman:  That  is  what  I  mean.  The  thouglit 
of  the  committee  is  this ;  that  the  legislature  in  making  provision 
for  public  notice  may  indicate  that  corporations  of  any  particular 
class  may  do  this,  and  so  prescribe  that  the  notice  that  they  may  give 
could  be  so  drawn  that  the  provision  in  regard  to  public  notice  could 
be  availed  of  only  by  those  that  are  in  the  specified  class  of  corpora- 
tions ;  but  the  committee  did  not  know  of  any  reason  for  anticipat- 
ing that  the  legislature  would  restrict  the  action  of  the  section  to  any 
particular  class  or  classes. 

Mr.  GORDON.  Mr.  Chairman:  I  am  opposed  to  this  section  and 
to  the  principle  which  it  contains.  The  only  change  which  it  makes 
in  the  existing  law  is  that  it  requires  less  notice  for  an  increase  of 
stock  than  the  present  law  requires ;  in  addition  to  that  it  permits  a 
corporation  to  issue  other  stock  as  full-paid  stock  for  a  less  amount 
in  money  or  property  than  the  full  amount  of  the  shares.  It  is  true 
it  requires  this  to  be  done  by  a  majority  of  the  stockholders,  but  that 
is  no  protection  to  minority''  stockholders.  As  I  said  when  this  was 
formerly  under  discussion  as  to  public  service  corporations  and  all 
those  who  charge  thel  public  a  toll  for  services,  this  allows  a  perma- 
nent imposition  on  the  capital  stock  which  has  not  been  full-paid 
to  be  issued  as  full-paid  and  remain  a  permanent  incubus  as  though 
it  were  full-paid  upon  the  services  rendered  to  the  public.  For  in- 
stance, it  is  too  fluctuating;  it  allows  it  to  be  done  at  the  current 
market  price  at  any  time.  Who  shall  determine  when  the  market 
price  shall  be  desirable?  I  can  conceive  how  the  majority  of  the 
stockholders  of  a  corporation  should  endeavor  to  increase  the  capi- 
tal stock  at  the  lowest  period  of  the  stock  in  the  market  to  secure 
it  at  that  low  price.  Of  course,  directors  animated  by  great  zeal  for 
the  corporation  and  for  the  trust  which  they  represent  would  not 
desire  this,  but  unfortunately  those  who  compose  the  management 
of  corporations  are  human  beings  with  some  of  the  very  undesirable 
qualities  which  our  poor  humanity  has.  There  ought  to  be  no  stock 
issue  by  a  corporation  which  is  not  issued  on  the  same  terms  that 
the  original  stock  was  issued  for,  and  the  face  of  the  stock  ought  to 
represent  verity  that  it  was  issued  for  the  full  amount  named  in 
the  certificate.  A  mere  majority  might  depreciate  the  holdings  of 
the  minority  incalculably  under  this  provision.  This  is  legislation 
intended  to  cover  a  present  exigency  in  the  condition  of  finance,  an 
exigency  which  I  hope  will  soon  pass,  which  I  still  more  ardently  hope 
we  will  not  see  again,  an  exigency  arising  because  of  extraordinary 
conditions  which  affect  all  nations  and  all  money  markets,  and  we 
ought  not  in  these  matters  which  relate  to  personal  liberty  hurry  into 
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remedies  inconsiderately.  We  ought  not  in  respect  to  financial  mat- 
ters be  hurried  into  provisions  of  fTindamental  law  which  will  remain 
ever  after  the  exigency  has  been  passed  and  may  be  then  utilized  for 
purposes  not  desirable. 

Mr.  PEPPER.  Mr.  Chairman:  It  is  difficult  for  me  to  think  of  a 
situation  in  which  there  is  less  temptation  on  the  part  of  the  majority 
stockholders  to  abuse  or  defraud  a  minority  than  in  the  situation 
brought  before  us  by  the  proposed  amendment.  The  issue  of  stock 
at  a  discount  bears  as  hardly  on  the  umjority  as  on  the  minority. 
It  is  a  choice  of  two  evils  in  finance  and  will  be  restored  to  oniy 
when  the  terms  for  borrowed  money  are  such  as  to  be  disadvantageous 
to  all  stockholders.  The  right  of  the  minority  to  subscribe  to  the 
new  stock  is  a  right  which  is  not  divested  by  the  proposed  section. 
The  right  will  exist  just  as  it  exists  now  in  the  case  of  any  other 
increase  of  capital.  The  theory  that  the  majority  somehow  or 
other  are  going  to  abuse  the  liberty  of  issuing  stock  at  a  discount 
as  a  means  of  putting  the  property  of  the  minority  into  their  own 
pockets  does  credit  to  the  imagination  of  the  critic;  but  it  seems 
to  me  not  to  coincide  with  practical  experience,  or  with  the  principles 
of  financing.  Here  is  a  case  in  which  the  alternative  is  between 
imposing  an  obligation  which  outranks  all  the  stock  issued  and  creat- 
ing an  indebtedness  to  which  the  minority  as  well  as  the  majority 
are  subject,  the  maturity  of  the  indebtedness  to  be  determined  by  the 
exigencies  of  the  case,  that  on  the  one  hand;  on  the  other,  the 
more  healthy  and  normal  process  of  financing  operations  upon  the 
basis  of  new  partnership  capital;  that  is  what  it  means.  It  is  the 
old  alternative  between  going  forward  by  creating  firm  creditors,  and 
going  forward  by  increasing  partnership  contributions.  Wherever 
the  partnership  contributions  can  be  increased  you  have  a  healthier 
and  more  conservative  basis  upon  which  to  do  your  financing  and 
transact  your  business.  The  chance  that  the  minority  will  slip  some- 
thing over  on  the  majority  is  more  remote  than  in  any  case  of  corpor- 
ate financing  that  you  can  propose.  This  is  a  thing  that  will  be  re- 
sorted to  only  when  capital  cannot  be  obtained  by  stock  issue  on  more 
advantageous  terms  and  only  when  money  cannot  be  had  at  anything 
but  ruinous  and  sacrificial  rates.  The  right  of  the  minority  seems 
to  me  to  be  adequately  safeguarded  by  the  interlocking  interests  in 
the  case  and  the  rights  of  creditors  are  protected  by  public  adver- 
tising. On  the  whole,  it  seems  to  me  that  the  most  that  can  be  said 
against  the  measure  is  that  in  some  way  not  now  clear  some  indi- 
viduals not  yet  disclosed  for  motives  not  yet  ascertainable  will  do 
something  in  a  corner  which  will  work  to  the  disadvantage  of  a 
minority  in  a  particular  case.  That  kind  of  a  forensic  prophecy  of 
evil  would  destroy  the  possibility  of  any  kind  of  forward-looking 
legislation  or  constitutional  enactment. 

Mr.  REED.  Mr.  Chairman:  To  carry  Mr.  Pepper's  illustration 
one  step  further,  if  you  and  I  were  in  partnership  and  after  the  man- 
ner of  lawyers  our  business  had  been  a  failure  and.  we  wanted  to 
take  in  another  partner,  the  natural  thing  to  do  would  be  to  appraise 
the  assets,  and  where  you  and  I  may  have  contributed  one  hundred 
thousand  dollars  apiece,  if  our  assets  were  only  worth  sixty  thou- 
sand dollars  or  fifty  thousand  dollars,  the  new  partner  would  come 
in  on  that  basis;  that  is  his  contribution.  Now,  that  is  all  that  is 
proposed  here.    There  come  times  in  the  history  of  every  corpora- 
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tion,  or  any  set  of  corporations,  when  it  is  impossible  to  borrow 
money  on  any  sort  of  decent  terms.  Large  discounts  have  to  be 
paid  and  ruinous  rates  of  interest,  and  the  interest  of  the  stock- 
holdei's  and  the  creditors,  and  in  the  case  of  public  service  companies 
the  public,  is  very  much  jeopardized.  Now,  you  take  the  present 
situation  with  the  chaos  in  European  financial  conditions  and  the 
steady  drop  in  the  dollar  value  of  money  of  England  and  France — I 
do  not  want  to  prophesy,  but  we  are  on  the  edge  of  a  tremendous 
cataclysm — by  some  miracle  they  may  escape,  but  if  they  do  not  they 
bring  us  into  it,  and  you  could  not  sell  a  corporation  bond  at  any 
sort  of  price  that  would  justify  a  corporation  in  taking  it.  You 
cannot  today.  No,  the  peojjle  who  are  interested  in  a  corporation, 
the  stockholders,  are  interested  in  preserving  it,  and  it  seems  to  us 
that  having  such  a  situation  as  that,  and  we  are  making  a  Constitu- 
tion for  a  long  time  if  we  are  making  one  at  all,  there  will  come 
similar  times  again,  not  perhaps  like  this,  not  as  bad  as  this, 
but  if  they  do  come,  that  the  people  who  are  interested  in  the  com- 
pany ought  to  have  the  opportunity  if  they  see  fit  to  put  some  money 
into  it  and  to  take  it  on  the  basis  of  the  assets  which  after  all  are 
crudely  represented  by  the  established  market  value.  Not  crudely 
either,  because  generally  it  is  a  pretty  fair  test  of  what  the  company 
is  worth.  The  rights  of  the  minority  stockholders  are  protected,  be- 
cause, as  Mr.  Pepper  said,  every  minority  stockholder  is  entitled  to 
his  share  of  the  stock  if  he  chooses  to  take  it.  The  rights  of  the 
public  in  the  case  of  public  utilities  are  pi"otected  because,  as  you 
well  know,  the  Public  Service  Commission  ignores  the  capitalization 
entirely  and  they  simply  look  at  the  value  of  the  property  and  ad- 
just the  rate  of  return  on  the  value  of  the  property,  not  what  the 

"  stock  brought  or  what  the  bonds  brought;  that  is  a  thing  that  has 
bothered  large  corporations  in  the  past.  It  seems  to  us  not  having 
any  special  case  in  mind  at  all,  at  least  I  have  none,  that  there  was 
an  opportunity  to  make  our  corpoi'ation  laws  a  little  more  elastic. 

Mr.  GORDON.  Mr.  Chairman:  I  do  not  know  whether  the  illus- 
trations of  Mr.  Pepper  and  the  gentleman  from  Allegheny  represent 
the  financial  status  of  a  corporation  borrowing  money  on  bonds  or 
other  certificates  of  indebtedness  and  a  corporation  selling  its  stock 
for  less  than  par  correctly.  Money  borrowed  on  bonds  or  otherwise 
must  be  paid  out  of  the  income  of  the  corporation.  It  must  ultimately 
be  paid,  paid  before  dividends  are  paid,  and  will  be  paid  or  the 
corporation  will  become  bankrupt  on  the  maturity  of  the  obligation; 
but  the  stock  remains  a  permanent  feature  of  the  corporation.  If 
it  is  a  public  utilities  corporation  it  remains  stock  upon  which  divi- 
dends may  be  earned  and  a  claim  made  for  the  right  to  earn  divi- 
dends on  the  stock,  because  it  is  issued,  as  long  as  the  corporation 
exists.    Now,  I  conceive  and  did  conceive  that  there  may  be  times 

-  when  money  can  only  be  obtained  on  corporate  bonds  or  certificates 
of  indebtedness  at  a  high  rate  of  interest,  or  probably  not  at  all,  in 
some  markets.  But,  what  then?  All  that  means  is  that  it  cannot 
then  bd  obtained  in  that  manner  at  that  time.  No  calamity  may 
happen  to  a  corporation  because  of  that.  If  it  had  to  postpone  its 
obtaining  of  additional  capital  until  a  later  date  or  if  it  had  to  pay 
a  high  rate  of  interest  at  that  time,  what  of  that?  It  would  simply 
mean  that  the  dividends  available  to  the  existing  stockholders  might 
be  reduced  to  that  extent,  but  when  the  debt  was  paid  the  stock  would 
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resume  its  right  to  participate  iu  the  earnings  without  a  deduction  for 
indebtedness  and  interest  accrued  in  the  manner  stated.  I  therefore 
do  not  think  that  the  analogy  to  an  ordinary  partnership  is  correct 
as  to  fact  or  as  to  legal  deductions.  The  amendment  proposed  also 
does  not  recognize  any  right  of  supervision  in  public  service  corpora- 
tions over  this  matter.  So  far  as  it  says,  it  may  be  done  by  virtue  of 
a  general  law  passed  by  the  legislature  in  the  future,  which  seems  to 
exclude  the  law  providing  for  the  existing  public  service  corporation ; 
but  in  no  case,  I  think,  the  stock  ought  to  be  issued  by  any  public 
service  corporation  except  dollar  for  dollar. 

Mr.  PEPPER.  Mr.  Chairman:  There  is  nothing  in  the  proposal 
which  in  any  degree  limits  or  affects  the  undoubted  jurisdiction  of 
tlie  commonwealth  iu  the  regulation  of  public  service.  That  matter 
is  left  for  the  moment  just  as  it  stood  before.  The  question  of  reg- 
ulation is  unaffected,  and  it  must  be  clear  to  all  of  us  that  the  so- 
called  claim  to  a  right  to  dividends  on  the  par  value  of  stock  is  a 
claim  that  exists  only  in  imagination.  There  is  no  such  thing.  There 
is  not  any  right  to  dividends  at  all,  and  so  far  as  the  permission  to 
make  charges  in  the  case  of  public  utilities  which  will  yield  a  cei'tain 
rate  of  return  on  capital  is  concerned,  it  is  based  entirely  on  the 
actual  values  concerned,  and  not  at  all  on  the  paper  or  par  values. 
No  question  affecting  the  public  interest  in  public  service  companies 
is  here  involved.  It  is  not  in  the  least  degree  different  from  the  case 
of  private  manufacturing  corporations.  With  respect  to  both  com- 
panies the  rights  of  the  minority  and  the  rights  of  the  creditors  are 
safeguarded  by  the  terms  of  the  proposal. 

Mr.  CARSON.  Mr.  Chairman:  I  am  very  much  interested  in  this, 
not  from  the  point  of  view  of  representing  corporations  in  the  stress 
of  circumstances  which  has  been  indicated  here,  but  because  I  do 
feel  that  a  situation  exists  which  ought  to  be  intelligently  dealt  with, 
and  when  I  say  "intelligently"  I  mean  harmoniously  and  sympatheti- 
cally dealt  with,  so  as  to  enable  them  to  survive  a  perilous  and  a  very 
dangerous  situation.  Now,  Judge  Gordon's  analysis  is  acute,  is 
searching,  as  all  of  his  analyses  are;  but  it  seems  to  me  that  he  has 
assumed  that  the  present  situation  contains  elements  which  in  point 
of  fact  do  not  exist.  So  many  corporations  have  been  organized  in 
this  state  in  which,  while  they  nominally  assert  a  value,  say  of  a  mil- 
lion dollars,  and  that  value  is  to  be  paid  over  in  cash,  or  in  property 
purchased,  or  something  else  that  might  be  treated  as  the  equivalent 
of  cash,  that  in  point  of  fact  the  par  value  has  no  real  significance 
at  all.  Many  situations  have  been  abused  by  corporations  being 
organized  really  on  their  bonds.  Bonds  are  put  out  on  the  basis  of 
stock.  They  are  sold  by  a  brokers'  syndicate  at  something  like 
eighty-eight  cents  on  the  dollar,  and  the  stock  is  given  as  a  bonus  to 
the  bondholders  without  any  actual  value,  so  far  as  par  value  or  less 
than  par  value  being  received  by  the  corporation  is  concerned;  but 
unless  you  can  prove  some  actual  fraud  in  the  valuation  fixed  by 
these  holders  of  property  and  fasten  it  to  the  board  of  directors  as  aii 
insincere  and  purely  arbitrary  action  on  their  part,  the  courts  will 
not  disturb  it.  Now,  I  am  not  quite  sure  that  Judge  Gordon  has 
measured  the  limitation  which  is  placed  on  the  extent  of  the  issue  of 
shares  in  this  provision  of  the  suggested  article,  "subject  to  such 
provisions  respecting  public  notice  as  may  be  made  by  the  general 
assembly,  a  corporation  may  issue  additional  full  paid  shares  for  a 
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consideration  in  money,  labor  done  or  property,"  equal  to  what? 
Equal  to  the  current  market  value  of  its  shares  theretofore  issued. 
Now,  if  that  current  market  value  of  shares  theretofore  issued  is 
down,  you  still  bring  to  a  test  the  actual  pecuniary  price  which  a 
man  is  willing  to  give  in  the  market  for  the  shares  which  are  offered 
to  him.  You  are  not  asking  him  to  get  into  his  hands  a  certificate 
and  pay  less  than  the  par  value  expressed  on  its  face,  if  in  point  - 
of  fact  you  limit  the  issue  of  shares  so  designated  to  exactly  the 
equivalent  in  value  to  what  the  market  price  will  be.  Therefore,  it 
seems  to  me  that  there  is  protection  under  the  doctrine  of  the 
decision  which  Mr.  Pepper  alluded  to  of  the  Supreme  Court  of  the 
United  States,  in  139  U.  S.,  I  think  it  is,  antedating  the  present  crisis 
iu  the  world's  affairs.  Therefore,  while  I  am  glad  there  is  so  vigilant 
a  sentry  on  the  ramparts  as  J udge  Gordon  to  guard  against  any  ficti- 
tious increase  of  value  in  rejecting  a  rate  which  might  be  a  charge 
on  the  public  because  of  the  necessity  of  earning  a  return  on  the  face 
value  of  the  stock,  yet  at  the  same  time  I  feel  that  his  apprehensions 
spring  rather  from  an  imaginary  view  of  impending  dangers  than 
from  an  actual  survey  of  existing  conditions.  Therefore,  I  do  not  see 
the  danger  in  this,  under  the  restrictions  that  have  been  placed  here, 
which  he  has  stated. 

ME.  ALTER  IN  THE  CHAIR. 

Mr.  SCHAFFER.  Mr.  Chairman:  It  seems  to  me  that  this  is  a 
very  important  proposition  that  we  are  now  considering,  if  we  are 
to  consider  it  from  the  standpoint  of  the  policy  of  the  state.  1 
tliink  the  policy  of  Pennsylvania,  the  past  policy  of  Pennsylvania, 
in  the  creation  of  corporations  has  been  too  narrow.  We  have 
driven  out  of  the  state  hundreds  and  thousands  of  corporations  hj 
reason  of  the  resti*ictions  that  now  exist  on  our  statute  books,  which 
should  have  been  incorporated  in  Pennsylvania.  Every  lawyer  here 
has  gone  to  other  states  in  oi'der  to  get  more  liberal  charters  than 
can  be  obtained  in  Pennsjdvania,  and  in  order  to  be  under  a  more 
liberal  financial  policy,  so  far  as  corporate  organization  and  control 
is  concerned,  than  Pennsylvania  has  afforded.  I  noticed  in  last 
night's  paper  that  Delaware  issued  last  month,  I  think,  more  than 
seven  hundred  charters.  Every  week  or  so  the  question  comes  up 
in  the  Attorney  General's  office  whether  a  particular  kind  of  corpora- 
tion intending  to  do  business  in  Pennsylvania,  all  of  whose  business 
will  be  located  here,  and  into  which  nothing  but  Pennsylvania  capital  ' 
comes,  can  be  incorporated  here  and  work  out  the  results  that  are 
desired,  or  whether  it  is  essential  to  go  to  some  other  jurisdiction  in 
order  to  get  corporate  life.  Now,  in  the  management  of  the  busi- 
ness of  corporations,  iu  the  mingling  of  the  business  and  local  .ques- 
tions which  arise,  is  it  not  a  fact  that  the  thing  v.diich  confronts 
lawyers  charged  with  the  responsibility  of  opinions  as  to  corporate 
finance  arises  out  of  these  questions,  and  particularly  arises  at  this 
time?  There  are  within  the  circle  of  my  knowledge  several  corpora- 
tions which  cannot  do  the  things  they  ought  to  do  because  they  can- 
not get  the  capital  to  do  them.  There  are  four  ways  to  get  new  capital ; 
first,  by  the  issue  of  bonds ;  second,  by  the  issue  of  notes ;  third,  by 
the  issue  of  preferred  stock ;  and  fourth,  by  the  issue  of — I  am  speak- , 
ing  now  of  corporations  whose  legal  integrity  is  unquestioned  because 
they  have  strictly  complied  with  the  law- — stock  at  par  value. 
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Now,  you  cannot  sell  stock  at  par  value  to  neAV  persons  coming 
into  the  corporation  if  the  stock  does  not  sell  at  par  value.  You  can, 
of  course,  by  the  creation  of  preferred  shares  of  stock  prefer  the  new 
stockholders  to  all  of  the  old  stockholders,  but  ray  experience  has 
been  that  this  is  a  dangerous  thing  in  any  corporation,  and  one  of 
the  means  of  destroying  corporate  credit,  because  it  is  an  indication 
that  the  corporation  in  the  usual  and  ordinary  ways  cannot  command 
the  capital  for  development  it  ought  to  have.  If  the  thing  is  to  be 
done  by  a  note  issue  under  present-day  conditions,  the  bonuses  that 
have  to  be  paid  and  the  extravagant  rates  of  interest  that  have  to  be 
paid  are  almost  a  denial  of  the  right  to  raise  money  in  that  way.  It 
is  impossible  today  for  corporations  to  raise  any  money  by  means  of 
bond  issues  because  so  many  of  them  have  closed  mortgages,  and  it 
is  impossible  today,  as  my  experience  goes,  to  sell  second  lien  obliga- 
tions. Now,  does  this  mean  anything  else  in  the  practical  busi- 
ness working  out  of  the  proposition  than  this,  that  if  I  am  inter- 
ested in  a  business,  representing  the  majority  of  the  stock,  if  you 
please,  and  it  is  essential  that  the  corporation  should  have  a  hun- 
dred thousand  dollars  or  a  million  dollars  more  in  order  that  it  may 
carry  out  the  things  that  it  has  in  front  of  it,  if  it  is  to  be  successful, 
that  I  go  out  to  the  man  whom  I  have  mvited  into  the  enterprise  and 
ask  him  to  come  in  with  me  and  to  take  chances  with  me,  and  to  take 
his  chance  on  the  basis  of  what  the  assets  of  the  company  now  stand 
for  monetarily?  If  that  is  so,  if  that  is  how  the  thing  practically 
works  out,  if  my  invitation  to  him  is  to  come  in  and  take  his  chances 
as  to  whether  any  dividends  are  earned  at  all,  because  he  does  take 
that  chance  when  he  comes  in  with  his  capital,  then  do  I  put  him  in 
any  worse  position  than  I  am  in  myself,  whether  I  am  a  minority 
or  a  majority  stockholder?  Because,  as  Mr.  Pepper  has  said,  on 
every  issue  of  new  stock  all  the  stockholders  have  the  right  to  par- 
ticipate under  the  law  as  it  is  in  Pennsylvania,  and  as  it  is  in  Dela- 
ware, where  I  have  any  knowledge  of  the  subject,  all  of  the  stock- 
holders have  the  right  to  participate  in  the  new  issue  in  accordance 
with  the  holdings  that  they  have.  So  that  in  the  main  my  own  ex- 
perience is  that  money  that  is  to  come  into  the  corporate  management 
that  would  be  admitted  into  the  corporation  under  this  provision  of 
the  Constitution  would  come  very  largely  from  within  the  corpora- 
tion itself.  The  stockholders  then  holding  stock  would  be. the  people 
in  the  main,  or  their  friends,  who  would  put  the  money  in,  in  order 
that  the  corporation  might  go  ahead.  Now,  this  liberalizes  the  grant  of 
corporate  powers  in  Pennsylvania  on  lines  that  they  have  been  liberal- 
ized elsewhere.  Many  of  us  used  to  go  to  West  Virginia  for  charters, 
and  many  of  our  corporations  used  to  go  to  Maine  for  charters,  and 
many  of  us  used  to  go  to  Delaware.  The  day  was  when  the  most 
fashionable  state  was  New  Jersey.  New  Jersey  is  not  fashionable 
any  more.  If  there  is  no  danger,  and  it  seems  to  me  that  there  is  no 
real  danger  in  this  because  new  money  coming  in  would  come  into 
the  corporation  on  the  same  basis  as  the  stockholders  hold  the  securi- 
ties that  represented  the  value  that  they  put  in,  that  is  measured  on 
the  existing  value  of  all  of  the  assets  of  the  corporation,  it  seems  to 
me  that  there  is  no  danger  in  that  anywhere,  and  that  in  that  way, 
by  such  an  amendment  as  this,  we  do  the  direct  thing  in  Pennsylva- 
nia. We  quit  doing  this  sort  of  thing  by  subterfuge,  which  is  a  bad 
thing  for  everybody.    I  have  no  question  that  the  same  thought  that 
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is  in  Judge  Gordon's  mind  would  animate  members  of  the  legislature 
when  they  provide  by  law  as  to  how  this  should  be  done;  and  the 
set  policy  always  has  been,  and  it  seems  to  me  always  will  be,  to  pro- 
tect the  minority  interest.  The  legislature  in  providing  how  the  new 
stock  shall  be  issued  would  see  that  there  is  a  protection  there,  and 
by  this  method  then  a  corporation  that  really  is  solvent — it  so  hap- 
pens that  I  have  in  mind  now  a  corporation  that  is  really  solvent, 
but  that  cannot  get  money  anywhere  except  at  rates  that  are  ruinous, 
they  cannot  raise  money  by  the  sale  of  stock  because  nobody  will  pay 
par  value  for  the  stock — could  be  and  would  be  saved  if  it  could  go 
out  among  the  men  associated  with  those  men  who  now  are  in  its 
management  and  say  to  them,  "You  can  buy  an  additional  issue  of 
our  stock  at  what  its  assets  make  the  shares  worth,  and  come  in  and 
participate  in  a  chance  for  the  future."  Now,  if  we  do  that  in  that 
direct  way,  and  the  direct  way  that  enables  corporate  managers  to 
go  to  the  public — and  it  is  not  often  that  they  go  to  the  public,  but 
seek  out  their  friends  and  say,  "Here  is  a  corporation  with  assets 
of  a  certain  amount  and  we  ask  you  to  come  in  and  take  stock  at  a 
cei'tain  value  based  upon  what  the  assets  of  the  corporation  really 
are  worth" — it  seems  to  me  it  will  simplify  and  make  more  easy 
corporate  financing  and  will  make  more  honest  corporate  financing 
than  is  the  case  today  when  the  same  thing  has  to  be  done  by  sub- 
terfuge. 

Mr.  GORDON.  Mr.  Chairman:  I  would  like  to  answer  the  dis- 
tinguished speaker  who  has  last  addressed  us.  His  argument  is 
plausable  and  candid.  He  states  the  corporate  exigencies  which 
he  seeks  to  relieve  by  this  legislation.  Let  me  state  wherein  I  think 
he  strays.  He  has  just  stated  there  with  the  last  words  that  fell 
from  his  lips  that  this  amendment  permitted  a  corporation  to 
obtain  additional  capital  from  the  sale  of  stock  by  saying  to  the 
purchasers  of  that  stock,  "Our  assets  are  diminished  to  such  an 
extent  that  our  shares  are  not  worth  their  face  value  and  we 
therefore  will  sell  those  shares  to  you  upon  the  basis  of  the  real 
value  of  our  assets  and  give  you  full-paid  shares  of  stoclt  such 
as  we  have  on  the  distribution  of  assets  in  accordance  with  the 
present  worth."  That  was  his  statement.  If  that  were  so  I  would 
not  object  to  the  report  of  the  committee  because  that,  would  mean 
the  readjustment  of  all  the  stock.  Let  me  illustrate  by  citing  a 
partnership.  Take  a  partnership  with  a  hundred  thousand  dollars 
wherein  one  partner  has  sixty  thousand  dollars  capital  and  another 
partner  has  forty  thousand  dollars  capital,  making  a  hundred  thou- 
sand in  all,  and  suppose  the  assets  of  that  corporation  would 
shrink  to  such  an  extent  that  there  would  only  be  fifty  thousand 
dollars  worth  of  assets  so  that  the  capital  would  only  be  worth 
one-half  of  what  it  would  appear  on  the  books.  The  man  who  put 
in  sixty  thousand  dollars  would  only  on  distribution  be  entitled 
to  thirty  thousand  dollars,  and  he  who  put  in  forty  thousand  dol- 
lars on  distribution  would  be  entitled  only  to  twenty  thousand 
dollars.  If  on  that  condition  new  capital  were  borrowed  and 
another  person  came  in  and  put  in  fifty  thousand  dollars  and  his 
capital  account  were  credited  with  fifty  thousand  dollars,  and  the 
man  who  had  put  in  sixty  thousand  dollars,  his  capital  I'educed 
to  thirty  thousand  dollars,  and  the  man  who  put  in  forty  thousand 
dollars,  his  capital  reduced  to  twenty  thousand  dollars,  then  we 
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would  have  a  capital  account  representing  exactly  the  assets.  But 
here  is  what  this  report  proposes  to  do.  If  a  corporation  has  one 
stockholder,  to  make  the  parallel  with  a  partnership,  has  one  partner 
who  has  put  in  sixty  thousand  dollars  and  gets  credit  for  it,  and 
another  partner  who  put  in  forty  thousand  dollars  and  gets  credit 
for  it,  and  another  comes  in,  and  says,  "I  will  put  in  twenty- fi.Ve 
thousand  dollars'  but  you  give  me  a  boolT entry  of  fifty  thousand 
dollars  capital;"  and  that  is  done  at  times  in  corporations;  that 
is  what  this  report  seeks  to  authorize  to  be  done  according  to  law. 
And  though  probably  private  corporations  do  not  touch  the  public 
in  any  respect,  and  might  be  allowed  to  treat  their  assets  as  they 
please  and  make  gifts  as  they  please,  corporations  which  deal  with 
public  franchises  and  seiwe  the  public  and  get  their  money  from  such 
service  ought  not  to  be  allowed  to  do  that;  and  that  is  exactly 
what  this  bill  allows  to  be  done.  Let  us  see.  We  will  present  the 
illustration  which  the  learned  gentleman  from  Delaware  there  recog- 
nized. I  recall  a  time  in  the  history  of  the  Philadelphia  Rapid  Transit 
Company  when  its  stock  was  not  selling  at  twenty  per  cent  of  its  par 
value,  not  more  than  twenty  per  cent.  Under  the  law,  as  only  part  of 
the  amount  of  the  stock  had  been  paid  in,  there  could  not  be  a  new 
stock  issue,  and  the  stockholders  had  to  continue  paying  in  until 
they  had  paid  the  full  amount  of  thirty  millions  of  capital  stock 
of  the  Philadelphia  Eapid  Transit  Company.  Let  us  suppose  this 
law  now  proposed  had  been  in  operation,  then  by  this  system  of 
accommodating  finance  there  might  have  been  an  additional  thirty 
millions  of  capital  stock  issued  at  the  then  market  value,  one-fifth 
the  face  value  of  the  stock.  It  might  have  been  sold,  and  this  thirty 
million  dollars  worth  of  stock,  of  which  only  possibly  six  millions 
had  been  paid,  would  have  remained  a  part  of  the  capital  stock  of  that 
corporation  indefinitely,  upon  which  tolls  would  have  been  exacted 
from  the  public  in  return  for  public  service. 

Now,  I  do  not  want  to  use  a  word  that  is  popular  in  currency 
and  has  a  clear  popular  significance,  because  it  might  he  said  that 
I  was  reflecting  upon  persons  or  corporations;  but  "watered  stock" 
has  a  wide  popular  meaning,  and  it  has  a  meaning  which  has  caused 
great  antagonism,  especially  to  public  service  corporations,  especially 
to  public  service  corporations  in  the  city  from  which  I  come,  especially 
public  service  corporations  some  of  which  I  have  the  honor  to  rep- 
resent, and  the  objection  in  the  public  mind  and  thei  hostility  to 
these  corporations  and  the  obstruction  to  the  public  confidence  in 
them  is  that  the  issues  of  capital  stock  do  not  represent  real  money 
put  into  the  corporation,  but  are  to  a  considerable  extent  mere  paper 
value,  watered  stock.  And  what  has  been  done  by  subterfuge  in 
the  past  by  these  corporations,  this  amendment  would  allow  to  be 
done  in  the  future  by  all  corporations  openly  and  not  by  subterfuge. 
Should  it  be  allowed?  My  first  inquiry  on  this  question  was  to  ask 
the  gentleman  from  Philadelphia  if  this  amendment  applied  to  public 
service  corporations,  and  he  said  that  it  did.  I  oppose  it  with 
respect  to  public  service  corporations.  It  seems  to  m.e  the  same 
moral  and  financial  impropriety  would  exist  even  as  to  private 
corporations,  but  the  public  would  have  no  claim  to  set  up  any  rule 
of  conduct  with  respect  to  private  individuals.  But  with  respect 
to  public  service  corporations  of  the  state,  the  rule  set  up  forty 
years  ago  when  this  Constitution  was  adopted,  and  nothing  has 
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occurred  in  the  last  forty  years  to  alter  the  ethical  proposition 
in  the  present  Constitution,  the  rule  set  up  was  that  no  certificate 
of  stock  should  be  issued  except  for  money,  the  full  amount  of 
money  represented  in  the  certificate  of  stock.  I  ask  if  that  ethical 
proposition  as  to  the  government  of  corporations  shall  continue  in 
the  fundamental  law. 

Mr.  SCHAFFER.  Mr.  Chairman:  All  that  I  have  said  is  on  the 
assumption  that  the  law  api^licable  to  the  issue  of  stock  by  public 
service  corporations  would  remain  as  the  law  now  is.  I  join  in 
the  thought  of  Judge  Gordon  that  the  cleavage  that  the  public  policy 
has  made  as  between  public  service  corporations  and  private  cor- 
porations ought  to  be  maintained,  and  I  think  that  it  will  be  main- 
tained more  rigoi'ously  in  the  future,  and  I  take  it  for  granted  that 
in  the  adoj)tion  of  such  an  amendment  as  that  now  suggested  the 
law  will  be  recognized  to  be  the  law  as  it  now  is.  That  is  to  say, 
the  public  service  law  now  pi'ovides  tliat  no  stock  issues  can  be  made 
by  a  Pennsylvania  corporation  save  with  the  assent  of  the  Public 
Service  Commission,  and  they  ought  not  to  be.  I  will  go  the  very 
limit  on  that;  but  even  as  to  public  service  corporations  it  is  a 
better  thing,  it  seems  to  me,  that  there  should  be  as  to  them  the  lee- 
way that  this  amendment  would  give  to  them,  in  order  that  they 
may  raise  money  to  discharge  their  public  functions  with  the  assent 
of  the  Public  Service  Comuiission,  than  that  they  should  be  held 
down  rigidly  and  nailed  to  a  proposition  that  makes  all  their  financing 
impossible  except  at  rates  that  are  absolutely  ruinous.  I  think,  and 
I  have  no  doubt  that  Judge  Gordon  thinks,  and  that  all  the  lawyers 
here  think,  that  public  service  corporations  of  today  are  being 
strangled  because  they  cannot  get  the  absolutely  essential  money 
that  is  needed  to  enable  them  to  meet  the  public  demand  that  is  made 
upon  them.  Now,  it  seems  to  me  that  however  they  get  the  money, 
whether  they  get  it  in  the  form  of  a  loan,  whether  they  get  it  through 
an  issue  of  preferred  stock,  whether  they  get  it  in  the  form  of  stock 
issued  below  par,  however  they  get  it,  if  it  is  supervised  by  an  author- 
ity of  the  state,  that  it  is  far  better  than  to  say  that  they  should  not 
be  permitted  to  get  it  at  all,  and  in  the  final  analysis  it  seems  to  me, 
in  the  hasty  thought  I  am  giving  to  the  proposition  on  my  feet,  that 
it  is  better  for  the  public  that  the  small  or  the  great  public  service 
corporations  should  get  the  capital  that  is  to  come  to  them  in  times  of 
stress  as  fluid  capital,  as  capital  that  yon  cannot  exact  interest  upon, 
th.an  it  is  that  they  should  get  it  in  that  form  that  they  must  earn  the 
money  or  provide  the  money  to  pay  the  interest,  or  have  the  other 
alternative  of  going  into  bankruptcy.  That  is  to  say,  a  corporation, 
a  public  service  corporation,  and  Judge  Gordon  and  I  happen  to 
represent  the  same  interests  in  certain  public  corporations,  it  is 
better  for  that  corporation,  under  proper  state  regulation,  it  seems 
to  me,  to  have  twenty-five  million  dollars,  or  fifty  million  dollars,  or 
any  other  given  large  sum  of  capital  poured  into  its  treasury  by  men 
who  are  willing  to  wait  for  dividends  until  the  corporation  can  earn 
the  dividends.  And  it  is  better  for  the  public  that  that  shall  be  the 
policy  of  financing  with  it  than  that  the  twenty-five  or  fifty  millions 
of  dollars  which  the  exigencies  of  the  present  or  future  requirements 
make  necessary  should  be  poured  into  the  treasury  at  exorbitant 
rates  of  interest,  when  you  take  into  account  the  bonuses  and  the 
commissions  that  have  to  be  paid.    They  run  as  high  as  twelve  per 
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cent  and  even  higher,  and  they  form  a  present  tax  as  against  every 
public  rider  and  every  public  user  of  the  enterprise.  Now,  I  believe 
that  the  financing  of  public  utilities  companies  would  be  safeguarded 
and  overlooked  by  competent  state  authority,  and  that  no  harm  could 
be  done  there  because  the  Public  Service  Commission  would  not  per- 
mit the  improper  or  improvident  acquiring  of  money  by  public  service 
corporations.  If  I  am  right  on  that  proposition  and  if  the  public 
service  companies  can  be  eliminated  from  the  broad  proposition  that 
is  involved  in  this)  amendment  because  of  the  law  as  it  exists  today, 
then  what  Ave  are  really  doing  is  to  provide  a  method  by  which  trad- 
ing companies,  commercial  business  corporations  in  Pennsylvania, 
can  finance  themselves,  honestl}^  finance  themselves,  where  today  that 
cannot  be  done.  And  it  seems  to  me  that  if  that  is  the  policy  of  the 
state  to  permit  its  trading  and  commercial  business  corporations 
to  honestly  finance  themselves  on  the  basis  of  real  conditions  as  they 
exist,  then  we  will  invite  in  Pennsylvania  or  we  will  keep  in  Penn- 
sylvania all  the  Pennsylvania  commercial  trading  corporations  that 
ought  to  be  here,  because  their  business  is  here,  and  we  will  invite  to 
come  back  to  the  state  those  of  them  that  have  gone  outside  and 
incorporated  elsewhere  because,  the  policy  of  the  law  of  other  states 
was  more  liberal  than  ours.  I  would  not  for  a  moment  assent  to 
this  amendment  if  my  opinion,  whatever  it  may  be  worth,  was  not 
that  public  service  corporations  are  taken  out  of  its  efi:ect  in  so  far 
as  and  to  the  full  limit  that  the  Public  Service  Commission  would 
safeguard  and  guarantee  against  any  issues  of  stock  that  ought  not 
to  be  made  in  the  public  interest. 

Mr.  GOEDOA".  Mr.  Chairman:  May  I  ask  the  Attorney  General 
to  point  out  just  one  thing? 

Mr.  SCHAFFER.   Mr.  Chairman :  Certainly. 

Mr.  GORDON.  Mr.  Chairman :  If  it  would  be  a  protective  measure 
I  would  like  to  have  the  Attorney  General  point  out  wherein  this 
amendment  requires  the  approval  of  anybody  except  the  corporation. 

Mr.  SCHAFFER.  Mr.  Chairman:  My  thought  about  it,  and  I 
would  answer  without  absolute  assurance  at  all,  was  what  the  laws 
as  they  exist  when  this  Constitution  goes  into  effect  will  continue 
to  stay,  and  as  the  laAV  requires  public  service  companies  now  to  get 
the  assent  of  the  Public  Service  Commission  before  stock  can  be 
issued,  that  would  be  the  continuing  law  of  the  state,  and  unless  that 
law  were  repealed  it  would  continue  just  as  it  is  today.  It  might 
be  that  it  would  be  a  good  thing  to  put  in  an  amendment  to  safe- 
guard it  entii'ely;  that  would  require  the  public  service  companies 
issuing  stock  to  first  get  the  consent  of  the  Public  Service  Commis- 
sion, but  it  seems  to  me  that  that  is  unnecessary  if  I  am  right  on  the 
other  legal  proposition. 

Mr.  PEPPER.  Mr.  Chairman :  That  question  was  not  overlooked 
by  the  committee.  We  have  consistently  followed  the  course  of  the 
Committee:  of  the  Whole  of  omitting  to  specify  the  Public  Service 
Commission  in  any  of  the  provisions  that  we  have  proposed  to  be 
embodied  in  the  Constitution,  on  the  theory  that  the  time  was  not  ripe 
to  crystalize  our  existing  form  of  public  service  regulation  by  making 
the  Public  Service  Commission  a  constitutional  body;  but  the  com- 
mittee is  of  the  opinion  that  the  public  service  law  is  in  no  way 
affected  by  what  is  here  proposed,  and  that  it  will  continue  to  be 
true  in  the  future  as  in  the  past  that  certificates  of  public  con- 
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venieuce  and  other  safeguards  will  be  essential  in  the  case  of  public 
service  corporations  before  they  can  increase  their  capital  stock  or 
their  bonded  indebtedness  on  any  terms,  and  that  the  whole  subject 
of  regulation  of  public  service  is  left  by  this  proposed  amendment  in 
precisely  the  position  that  it  is  in  now,  within  the  purview  of  the  state 
and  subject  to  its  far-reaching  jurisdiction. 

Now,  Mr.  Chairman,  I  should  like  on  behalf  of  the  committee  to 
express,  if  I  may  borrow  Judge  Gordon's  dialectic  method,  what 
under  other  conditions  would  be  resentment  at  the  suggestion  that 
the  report  of  this  committee  has  behind  it  anj  insidious  or  unworthy 
purpose  or  that  it  is  in  the  view  of  the  committee  a  proposal  to 
sanction  the  practice  of  issuing  "watered  stock."  The  end  that  the 
committee  had  in  view  was  to  make  more  strict  the  law  of  Penn- 
sylvania on  the  subject  of  real  value  behind  stock  issues  and  to  make 
the  apparent  or  nominal  value  of  a  share  correspond  more  closely  to 
its  real  value  than  has  been  the  case  in  the  past.  The  illustrations 
that  have  been  used,  by  Judge  Gordon  as  illustrations  of  watered 
stock  ai'e  those  which  depend  for  their  value  upon  the  disparity  be- 
tween the  real  consideration  paid  for  the  stock  in  the  cases  that  he 
refers  to,  and  the  nominal  or  par  value  of  the  stock  which  was  issued 
as  fully  paid  for  an  inadequate  consideration.  The  real  reason  why 
the  stock  of  so  many  public  service  corporations  which  has  been  out- 
standing for  a;  long  time  has  dropped  in  the  market  is  in  many  in- 
stances that  the  stock  when  originally  issued  did  not  correspond 
with  the  value  received,  and  when  a  salutary  public  policy  limited 
the  returns  to  earnings  on  actual  value,  as  distinct  from  the  nominal 
or  par  value,  the  unworthy  thing  they  had  done  in  the  issue  of  ex- 
cessive stock  was  found  to  be  a  boomerang,  and  the  stock  could  no 
longer  draw  the  fat  dividends  beyond  the  value  it  represented,  and 
it  began  to  decline.  What  v,'e  are  proposing  is  that  there  shall  be  an 
equivalence  between  the  real  value  of  a  share  and  its  nominal  value. 
The  no  par  value  act  has  helped  a  great  deal  in  introducing  reality 
into  our  corporate  stock  organization.  This  amendment  will  go 
farther*  in  the  same  direction.  We  have  strenghtened  and  simplified 
the  provisions  of  the  Constitution  in  regard  to  original  stock  issues 
in  the  interest  of  sound  corporate  ethics,  and  we  are  now  proposing 
that  in  case  of  subsequently  issued  stock  there  shall  be  public  notice 
of  the  fact  that  there  is  no  water  in  the  stock.  So  far  from  being 
a  provision  which  will  facilitate  the  issue  of  watered  stock,  it  is  a 
provision  which  will  by  public  notice  call  attention  to  the  fact  that 
there  is  no  water.  Water  in  stock,  Mr.  Chairman,  is  the  name  given 
to  that  fictional  quantity  between  the  actual  value  received  and  the 
larger  par  value  of  the  shares.  Water  is  present  in  cases  where  there 
is  a  real  or  fancied  obligation  to  inflate  the  value  of  the  consideration 
to  make  it  appear  to  be  equivalent  to  the  par  of  the  certificate. 
Once  make  it  possible  to  create  public  knowledge  of  the  fact  that 
the  thing  for  which  the  certificate  is  issued  has  a  specified  value 
which  is  less  than  the  par  stated  in  the  certificate,  and  you  advertise 
publicly  that  there  is  not  any  water  in  the  stock,  and  you  have  your 
whole  transaction  down  to  a  bed-rock  basis  of  actual  fact.  There 
is  no  use  in  trying  to  get  away  by  argumentation  from  the  plain  facts 
of  capital  contributions  in  corporate  transactions;  they  are  the  same 
thing  as  contributions  of  capital  in  unincorporated  partnership,  with 
nothing  but  a  difference  of  organization  to  distinguish  the  one  from 
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the  other.  I  think  that  is  true  with  regard  to  relationships  between 
contrii)uting  partnei's,  and  true  also  with  respect  to  relationships 
between  the  contributing  stockholders  in  companies  in  which  assets 
are  divided  upon  the  basis  of  capital  contributions,  which  was  the 
case  put  by  Judge  Gordon.  That  is  the  ease  commonly  provided 
against  in  partnership  articles  by  the  provision  that  losses  of  capital 
should  be  borne  in  the  proportion  in  which  the  participants  share 
the  profits.  That  is  precisely  what  happens  in  this  case.  It  is  pre- 
cisely what  will  happen.  This  is  a  measure  which:  tends  to  produce 
reality  as  distinct  from  fiction,  and  that  is  as  much  of  an  insurance 
as  a  constitutional  or  statutory  provision  can  be,  that  there  be  no 
water  in  the  security,  that  there  will  be  no  subterfuge,  and  that  there 
will  be  none  of  that  room  for  unworthy  corporate  devices  in  the 
matter  of  finance  which  has  been  a  discredit  to  so  many  corporate 
organizations  in  this  state  in  the  past.  I  hope  very  much  that  the 
report  of  the  committee  will  prevail. 

Mr.  FISHER.  Mr.  Chairman:  It  seems  to  me  that  from  the  dis- 
cussion there  have  arisen  two  difficulties  with  which  we  are  con- 
fronted in  considering  this  provision  of  the  Constitution.  The  one  in 
the  minds  of  the  framers  of  the  provision  is  the  obstacles  which  we 
might  place  in  the  way  of  the  proper  financing  of  ligitimate  enter- 
prises by  placing  too  great  constitutional  restrictions  upon  their 
operations ;  the  other  difficulty,  suggested  by  Judge  Gordon,  of  per- 
mitting illegitimate  issues  of  corporate  securities  that  may  arise  from 
the  watering  of  stock.  JSTow,  they  are  both  real  problems.  Is  it  safe 
for  us  to  place  a  binding  restriction  so  tight  upon  the  financial  opera- 
tions of  corporations  that  it  will  react  upon  legitimate  business? 
I  think  that  is  the  problem  that  the  committee  had  in  mind  when  they 
framed  this  provision.  On  the  other  hand.  Judge  Gordon  raises 
what  has  been  a  crying  evil  not  only  in  Pennsylvania,  but  in  the 
country  at  large.  In  my  position  I  am  perhaps  brought  more  closely 
into  contact  with  that  evil  than  are  other  members  of  this  Commis- 
sion. The  country  now  is  flooded  with  issues  of  fraudulent  stocks. 
In  every  newspaper  you  pick  up  jon  will  find  pages  of  advertisements 
phrased  with  the  most  alluring  inducements  inviting  the  public  to 
make  purchases  of  those  stocks.  Every  sound  business  man  knows 
that  they  are  largely  fakes.  Now,  how  can  we  meet  that  situation, 
and  at  the  same  time  keep  in  mind  the  difficulties  which  the  framers 
of  this  provision  had  in  view?  It  seems  to  me  that  we  cannot  place 
too  great  a  restraint  in  our  Constitution  upon  the  general  operation  of 
corporate  financing  in  order  to  meet  the  other  evil  which  Judge 
Gordon  has  in  mind.  I  again  call  the  attention  of  the  Commission  to 
the  fact  that  the  provision  in  the  present  Constitution  does  not  require 
corporate  securities  to  be  issued  at  par.  So  far  as  that  is  concerned, 
the  proposal  of  the  committee  is  preferable  to  the  terms  of  the  present 
Constitution.  The  old  provision  merely  requires  that  the  stock  or  the 
bonds  shall  be  issued  for  money,  for  labor  or  for  property,  leaving  it 
as  a  matter  for  legislative  action  to  determine  whether  they  shall 
be  issued  at  par.  That  whole  subject,  as  I  take  it,  today  is  a  matter 
subject  to  the  action  of  the  legislative  body  of  the  state.  Now,  this 
present  provision  makes  the  original  issue  of  stock,  or  requires  the 
original  issue  of  stock,  to  be  at  par,  so  that  in  the  organization  of 
any  corporation  you  are  going  to  avoid  any  watering  of  the  original 
issue  of  capital  stock.    But  thereafter  you  are  confronted  with  the 
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difficulties  that  every  business  man  and  every  business  concern  must 
later  on  meet,  due  to  the  fluctuatiug  conditions  of  the  money  market, 
and  due  also  to  the  changing  conditions  of  business  itself.  The 
management  of  the  business  may  not  be  such  as  it  should  be  and 
it  may  fall  into  hard  lines.  When  a  corporation  engaged  in  a  legiti- 
mate line  of  business  finds  itself  confronted  with  financial  difficulties 
and  is  faced  with  the  necessity  of  procuring  new  capital,  it  must  de- 
vise ways  and  means  based  upon  its  particular  situation  and  sur- 
roundings. Now,  if  you  put  a  restriction  in  the  Constitution  requir- 
ing lliat  future  issues  of  corporate  securities,  whether  stocks  or  bonds, 
and  if  stocks,  whether  common  or  j)reierred,  must  be  at  par,  it  is  tan- 
tamount, in  my  opinion,  to  forcing  a  great  many  business  enterprises 
into  bankruptcy.  We  all  know  that  it  would  be  an  impossibility  for 
great  business  enterprises  to  place  their  issues  at  par  at  all  times. 
I  have  in  mind  an  issue  of  bonds,  with  which  I  was  concerned  in 
a  very  large  amount,  for  one  of  the  large  transportation  companies 
operating  in  this  country.  They  issued  a  six  per  cent  refunding  bond 
just  at  the  outbreak  of  the  war.  That  was  underwritten  by  the  bank- 
ers at  par.  It  seemed  to  be  a  very  attractive  sort  of  issue  nd  on  the 
market  it  reached  the  price  of  one  hundi'ed  and  nineteen.  Those 
bonds  will  only  bring  ninety-two  on  the  market  today.  This  is 
merely  illustrative  of  what  is  going  on  with  the  issues  of  all  the  great 
business  enterprises  of  the  country.  Now,  you  cannot  meet  that  con- 
dition with  the  rigid  restrictions  of  a  Constitution  and  have  safety 
and  freedom  of  operation  by  the  business  concerns  of  the  country. 
Well,  what  is  the  remedy?  I  think  a  safe  way  to  do  is  to  allow  cor- 
porate issues  largely  to  the  regulation  of  the  legislature.  Now,  I  can 
say  to  the  members  of  the  Commission  that  the  evil  which  Judge 
Gordon  has  in  mind  is  now  under  consideration.  We  have  accumu- 
lated all  the  blue  sky  laws  in  force  in  all  the  states  of  the  Union. 
We  have  under  advisement  the  preparation  of  some  sort  of  a  law 
that  will  eliminate,  so  far  as  law  can  eliminate,  the  evils  which  Judge 
Gordon  has  had  in  his  mind  in  the  discussion.  I  think  myself  that 
we  can  safely  adopt  the  suggestion  offered  here  by  Mr.  Pepper's  com- 
mittee. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  first  of  the  alternative  sections? 
It  was  adopted. 

ARTICLE  XVII,  SECTION  2-A. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration 
is  section  2-A  of  article  XVII  of  the  Constitution,  the  report  of 
Committee  No.  '4  being  that  section  12  of  article  XVI  be  dropped 
from  the  Constitution  and  become  section  2-A  of  article  XVII. 

The  Secretarjr  read  the  section  as  follows: 

Section  2-A.  Any  corporarion  organized  for  tlic  purpose  shall  have  the  right  to 
construct  and  maintain  lines  of  telegraph  or  telephone  within  this  state  aad  to  con- 
nect same  with  other  lines. 

On  the  question,  ;  ' 

Will  the  Committee  adopt  the  report? 

TELEGRAPH  AND  TELEPHONE  COMPANIES. 

Mr.  PEPPER.  Mr.  Chairman:  Let  me  say  by  way  of  explan- 
ation that  the  Commission  will  remember  that  the  committee  recom- 
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mended  the  transfer  from  article  XVI  to  article  XVII  of  all  provis- 
ions relating  to  public  service  corporations,  as  distinct  from  the  pro- 
visions relating  to  private  coi^porations.  In  pursuance  of  that  policy 
the  provision  in  article  XVI  relating  to  telegraph  companies  was 
stricken  out,  with  the  expectation  that  it  would  be  transferred  in  its 
I  resent  or  in  an  amended  form  into  article  XVII.  That  second  step 
was,  however,  overlooked  when  we  wore  drafting  article  XVII.  The 
committee  now  recommends  the  insertion  in  article  XVII  of  the  pro- 
vision which  was  omitted  from  article  XVI  with  two  amendments  ;  one 
an  amendment  including  telegraph  companies  in  the  same  category  as 
telephone  companies,  and  the  other  omitting  that  portion  of  the  sec- 
tion which  contained  a  prohibition  upon  consolidation,  because  the 
subject  of  consolidation  of  public  utilities  has  already  been  dealt  with 
by  the  Committee  under  the  general  provision  applicable  to  all  public 
service  corporations.  The  section  which  is  proposed  to  be  incor- 
porated in  article  XVII,  to  become  section  2-A  thereof,  is  as  follows: 
''Any  corporation  organized  for  the  purpose  shall  have  the  right  to 
construct  and  maintain  lines  of  telegraph  or  telephone  within  this 
state  and  to  connect  same  with  other  lines."  ' 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report? 

It  was  adopted. 

ARTICLE  XVII,  SECTION  1. 

The  CHAIRMAX.  The  next  section  in  order  for  consideration 
is  section  1  of  article  XVII  of  the  Constitution,  the  report  of  Com- 
mittee No.  4  being  that  this  section  shall  be  amended. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  1.  All  railroads  and  canals  shall  be  public  highways,  and  all  railroad 
and  canal  companies  shall  be-  common  carriers,  and  under  general  law  shall  re- 
spectively have  the  right  to  construct  and  operate  railroads  and  canals  between  any 
points  within  this  state  to  connect  at  the  state  line  with  railroads  and  canals  of 
other  states  and  to  intersect,  connect  with,  or  cross  any  other  railroad  or  canal ;  and 
under  general  laws  Shall  without  delay  or  discrimination  receive  and  transport  re- 
spectively each  others  passengers,  freight,  cars  and  boats  ;  and  to  that  end  shall  con- 
form in  construction  to  standards  established  by  a  state  agency  authorized  by  law  to 
etablish  the  same  and  in  the  public  interest  to  permit  variations  therefrom. 

On  the  question. 

Will  the  Committee  adopt  the  report? 

RAILROADS  AND  CANALS. 
Mr.  PEPPER,  Mr.  Chairman:  On  behalf  of  the  committee  I 
beg  to  say,  sir,  that  the  history  of  the  matter  is  this:  The  com- 
mittee originally  reported  out  an  amendment  which  made  provision 
for  connections  inter  se  between  canal  companies,  based  upon  anala. 
gous  provisions  for  connections  inter  se  between  railroad  companies 
There  was  also  authority  given  to  the  general  assembly  under  the  con- 
templated amendment  to  provide  by  general  law  for  connections  and 
interchanges  between  canal  companies  and  railroad  companies.  A 
member  of  the  committee  Mr.  Pinchot,  was  desirous  that  the  provi- 
sion for  interchange  of  facilities  and  service  between  canal  companies 
and  railroad  companies  should  not  be  left  merely  as  an  authorization 
to  the  general  assembly,  but  should  be  crystalized  by  constitutional 
enactment,  and  at  his  request  the  section  was  referred  back  to  the 
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committee,  and  liis  amendment  as  here  appearing  was  referred  back 
to  us  at  the  same  time.  By  inadvertence  it  appears  here  that  the 
committee  recommends  the  adoption  of  Mr.  Pinchot's  substitute.  We 
have  considered  it  and  have  come  to  the  conclusion  that  it  is  not  pos- 
sible by  constitutional  enactment  to  crystalize  any  rule  of  interchange 
of  tonnage  and  facilities  as  between  railroads  and  canals,  and  that 
that  is  a  thing  wliich  will  have  to  be  left  to  the  more  flexible  processes 
of  the  legislature.  Therefore,  I  beg  that  the  Committee  will  regard 
the  amendment  now  proposed  as  an  amendment  proposed  by  Mr. 
Pinchot  to  the  report  of  the  committee,  the  amendment  being  reported 
out  b}'  the  committee  without  recommendation  for  such  action  as 
the  Committee  of  the  Whole  may  take.  If  the  Committee  of  the  Whole 
should  not  be_of  the  opinion  that  this  amendment  is  wise,  it  would 
be  possible  for  the  Committee  to  adopt  the  original  recommendation 
of  the  committee. 

Mr.  CAESON.  Mr.  Chairman:  Is  the  language  of  the  original 
recommendation  in  existence  anywhere  so  that  we  may  have  a  com- 
parison ? 

Mr.  PEPPER.  Mr:  (  hairman:  The  language  of  the  original 
was  in  the  printed  report  of  the  committee  which  may  be  turned 
to  in  the  file  of  committee  reports  in  the  black  folders.  Let  me, 
say,  Mr.  Chairman,  tiiat  the  difference  is  very  slight.  The  difference 
is  this:  The  original  recommendation  of  the  committee  contains  the 
constitutional  declaration  that  is  already  in  the  Constitution,  that 
railroad  companies  shall  interchange  with  one  another  tonnage, 
I)a,-sengers  and  facilities.  The  original  recommendation  of  the  com- 
mittee extended  that  declaration  to  cover  the  case  of  canal  companies 
in  their  dealings  with  one  another.  Then  Avhen  it  came  to  the  dealing 
between  railroads  and  canals  the  original  recommendation  of  the  com- 
mittee was  that  the  legislature  should  be  empowered  to  make  pre- 
scriptions upon  that  subject.  The  desire  of  Mr.  Pinchot  is  to  crysta- 
ize  into  the  Constitution  a  declaration  on  the  subject  of  interchange 
between  railroads  and  canals,  and  Judge  Reed  is  so  apprehenvise 
about  that  as  to  intimate  that  a  literal  reading  of  this  amendment 
would  require  railroad  companies  to  so  construct  their  rails  that 
canal  boats  could  run  upon  them,  and  that  canals  be  so  constructed 
that  railroad  cars  could  run  through  them.  Whether  that  is  an  un- 
reasonable apprehension  I  do  not  know,  but  it  indicates  the  unwis- 
dom of  trying  to  deal  with  that  subject  by  constitutional  declaration. 

On  the  question  recurring. 

Will  the  Committee  adopt  tlie  report? 

It  was  not  adopted. 

Mr.  PEPPER.  Mr.  Chairman:  With  the  Chair's  permission  I 
will  move  the  adoption  of  the  section  as  originally  reported  by  the 
cominittee,  which  appears  in  the  printed  reports  of  the  committee. 
Report  No.  IG,  on  page  7.  We  can  either  wait,  Mr.  Chairman,  until 
it  is  the  pleasure  of  the  Committee  of  the  Whole  or  until  these  have 
been  distributed,  or  perhai)s  the  Committee  will  take  the  statement  of 
the  Chairman  that  the  situation  is  the  one  that  I  have  stated. 

Mr.  FISHER.   Mr.  Chairman.   I  second  the  motion. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  1.  All  railroads  and  canals  shall  be  public  highways,  and  all  railroad 
and_  canal  companies  shall  be  common  carriers.  Any  association  or  corporation  or- 
ganized for  the  purpose  shall  have  the  right  to  construct  and  operate  a  railroad  be- 
tween any  points  within  thi?  state,  and  to  coniiect  at  the  state  line  with  railroads 
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of  other  states.  Any  canal  corporation  shall  have  the  right  to  construct  and  oper- 
ate a  canal  between  any  two  points  within  the  state  susceptible  of  connection  by 
waterway  and  to  connect  at  the  state  Hue  with  the  canals  or  waterways  of  other 
states.  Every  railroad  company  shall  have  the  right  with  its  road  to  intersect, 
connect  with  or  cross  any  other  railroad ;  and  shall  receive  and  transport  each  the 
others  passengers,  tonnage  and  cars  loaded  or  empty,  without  delay  or  discrimina- 
tion. Every  canal  corporation  shall  have  the  right  with  its  canal  to  intersect,  con- 
nect with  or  cross  any  other  canal  or  to  cross  any  railroad  upon  such  terms  and 
under  such  conditions  as  the  general  assembly  may  by  general  law  determine ;  and 
shall  without  delay  or  discrimination  receive  and  transport  each  the  others  pas- 
sengers and  tonnage  and  permit  the  passage  of  one  anothers  boats  loaded  or  empty ; 
and  the  general  assembly  may  by  general  laws  provide  for  the  interchangeable  re- 
ceipt and  transportation  of  passengers  and  tonnage  by  canals  and  railroads. 

On  the  question, 

Will  the  Committee  adopt  the  report?  ^ 
It  was  adopted. 

MR.  SCHAFFEE  m  THE  CHAIR. 

ARTICLE  XVII,  SECTION  5. 

Mr.  PEPPER.  Mr.  Chairman:  The  remaining  matter  to  be  dis- 
posed of  in  connection  with  the  duties  of  Committee  No.  4  has  rela- 
tion to  the  present  section  5  in  article  XYII.  I  ask  consent  at  this 
time  to  bring  the  section  before  the  Couuuittee  of  the  Whole. 

The  CHAIRMAN.    Is  there  any  objection  ?    The  Chair  hears  none. 

The  Secretarj^  read  the  section  as  f oUo  ,vs : 

Section  5.  No  incorporated  company  doing  the  business  of  a  common  carrier 
shall,  directly  or  indirectly,  prosecute  or  engage  in  mining  or  manufacturing  articles 
for  transportation  over  its  works ;  nor  shall  such  company  directly  or  indirectly  en- 
gage in  any  other  business  than  that  of  common  carriers,  or  hold  or  acquire  lands, 
freehold  gr  leasehold,  directly  or  indirectly,  except  such  as  shall  be  necessary  for 
carrying  on  its  business ;  but  any  mining  or  manufacturing  company  may  carry  the 
products  of  its  mines  and  manufactories  on  its  railroad  or  canal  not  exceeding  fifty 
miles  in  length. 

Mr.  PEPPER.  Mr.  Chairman:  I  move  that  this  section  be  adopted 
as  it  stands  in  the  present  Constitution. 

Mr.  FISHER.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

COMMITTEE  OF  THE  WHOLE  RISES. 

The  Committee  of  the  Whole  then  rose  and  the  Chairman  reported 
progress. 

PROPOSED  AMENDMENTS  TO  ARTICLE  IV. 

Mrs.  MILLER,  Mr.  Chairman:  Before  the  Commission  adjourns 
I  would  like  to  olfer  two  amendments,  and  I  will  ask  that  they  be  re- 
ferred to  the  proper  committee,  with  the  request  that  they  be  re- 
ported back  to  the  Commission  for  discussion,  either  with  an 
affirmative  or  a  negative  recommendation. 

The  Secretary  read  the  amendments  as  follows:  - 

Insert  between  sections  20  and  21  of  article  IV  the  following  new  section  : 
The  Superintendent  of  Charities  and  Corrections  shall  have  supeiwisory  control 
over  all  public  and  private  charitable,  benevolent  and  correctional  institutions. 

Also  amend  article  IV,  section  8,  as  already  tentatively  adopted  by  the  Com- 
mission, by  inserting  in  the  first  paragraph  thereof  in  line  4  after  the  word  "affairs" 
the  words  "Superintendent  of  Charities."  and  strike  out  at  the  end  of  the  third  line 
of  said  paragraph  the  word  "and,"  so  that  the  paragraph  shall  read : 
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Section  8.  The  Governor  shall  nominate  and,  by  and  with  the  advice  and  con- 
sent of  a  mapority  of  all  the  members  of  the  Senate,  appoint  a  Secretary  of  the' 
Commonwealth,  an  Attorney  General,  a  Secretary  of  Internal  Affairs  and  a  Super- 
intendent of  Charities  during  his  pleasure,  a  Superintendent  of  Public  Instruction 
for  four  years,  and  such  other  officers  of  the  commonwealth  as  he  is  or  may  be  au- 
thorized by  the  Constitution  or  by  law  to  appoint. 

The  CHAIRMAN.  The  amendments  will  be  referred  to  Commit- 
tee No.  1. 

Is  there  anything  else  to  come  before  the  Commission  at  this  time? 

NEW  ARTICLE,  SECTION  24. 

Mr.  PEPPER.  Mr.  Chairman:  Before  we  pass  away  from  the 
subject  of  municipalities,  there  is  one  provision  on  that  general  sub- 
ject which  I  should  like  to  submit  for  the  information  of  the  Com- 
mission. At  the  present  time  we  have  the  power  in  the  general 
assembly  to  create  municipal  subdivisions  of  the  state,  and 
we  have  discussed  and  considered  the  matter  of  creating  incorporated 
districts  of  various  sorts  under  the  terms  of  the  proposal  just  made 
by  Mr.  English.  There  is  one  other  grouping  Avhich  it  might  be  worth 
while  to  consider.  It  is  the  group  made  necessary  in  the  course  of 
administering  general  laws  which  are  of  such  a  character  that  they 
require  i^rovisions  for  local  administration.  I  suppose  there  are  two 
ways  in  which  a  general  law  may  be  administered,  either  by  appoint- 
ing local  administrative  agents^,  or  conferring  upon  local  agents  su- 
peradded to  their  local  duties,  some  administrative  function  on  behalf 
of  the  state.  The  other  metliod  is  to  group  together  by  legislative 
enactment  all  those  persons  in  a  class  who  are  affected  by  the  opera- 
tion of  the  general  law  and  authorize  the  persons  so  affected  to  take 
order  for  the  administration  of  the  law  to  which  they  are  subject. 
This  method  of  administering  is  necessary  in  order  to  effectuate  the 
general  laws  on  the  subject  of  social  insurance.  It  might  be  of  very 
great  value  in  carrying  into  effect  the  provisions  of  the  state-wide  ar- 
bitration act,  and  it  might  likewise  be  of  great  value  in  connection 
with  yarious  developments  of  the  workmen's  compensation  law.  So 
that  I  should  like  to  support  a  section  which  tentatively  I  have 
drafted.   I  request  that  it  be  read  by  the  Secretary. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  24.  The  general  assembly  may,  for  the  purpose  of  administering  any 
general  law,  divide  the  state  into  one  or  more  districts,  and  may  create  in  each  dis- 
trict one  or  moi-e  administrative  agencies  composed  of  all  persons  of  a  defined  class 
or  classes  in  the  district  subject  to  the  provisions  of  law,  and  impose  on  such 
agencies  the  duty  of  carrying  out  the  law  among  their  members.  Administrative- 
agencies  shall  not  be  construed  to  be  municipalities  or  subject  to  the  provisions  of 
this  Constitution  pertaining  thereto  unless  the  general  assembly  so  provides. 

Mr.  PEPPER.  Mr.  Chairman :  I  should  like  to  have  it  considered 
by  the  Commission  and  not  called  for  present  consideration  or  debate, 
but  to  give  opportunity  for  the  printing  of  it  so  that  it  may  be  dis- 
posed of  at  some  time  before  we  pass  away  finally  from  the  subject  of 
municipalities. 

The  CHAIRMAN.  The  amendment  submitted  by  Mr.  Pepper  will 
be  printed  for  the  use  of  the  members,  and  can  be  called  up  at  such 
time  as  Mr.  Pepper  desires. 
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EECESS. 

Mr.  FISHER.    Mr.  Chairman:    I  move  that  the  Commission  do 
now  take  a  recess  until  2.30  o'clock  P.  M. 
Mr.  REED.   Mr.  Chairman:   I  second  the  motion. 
The  motion  was  agreed  to. 

Whereupon,  at  12.45  o'clock  P.  M.,  the  Commission  took  a  recess 
until  2.30  o'clock  P.  M. 

AFTER  RECESS. 

The  Commission  reconvened  at  2.30  o'clock  P.  M. 
The  Chairman,  William  I.  Schaffer,  in  the  Chair. 
The  CHAIRMAN.    The  hour  for  the  reconvening  of  the  Commis- 
sion having  arrived,  the  Commission  will  be  in  order. 

REPORTS  FROM  COMMITTEES. 

The  CHAIRMAN.  Are  there  any  reports  from  committees  at  this 
time? 

Has  Committee  No.  1  anything  to  report  ? 

Mr.  ALTER.  Mr.  Chairman:  Committee  No.  1  had  referred  to  it 
a  proposed  section  offered  by  Mrs.  Miller  relating  to  the  creation  of 
the  office  of  Superintendent  of  Charities.  That  is  returned  by  the 
committee  with  a  negative  recommendation,  with  a  memorandum 
stating  that  this  is  done  for  the  reason  that  in  the  judgment  of  the 
committee  the  creation  of  such  an  office  and  the  assignment  of  his 
duties  is  a  matter  more  properly  within  the  jurisdiction  of  the  legis- 
lature than  within  the  proper  scope  of  the  Constitution. 

The  CHAIRMAN.   The  report  will  be  received. 

For  Report  No.  21  see  Appendix. 

The  CHAIRMAN.   Has  Committee  No.  2  anything  to  report? 
Mr.  CARSON.    Mr.  Chairman:    Committee  No.  2  begs  leave  to 
submit  the  following  report. 

The  CHAIRMAN.   The  report  will  be  received. 
For  Report  No.  23  see  Appendix 

The  CHAIRMAN.   Has  Committee  No.  3  any  report  to  make? 
Mr.  THORPE.    Mr.  Chairman:    Committee  No.  3  has  no  report 
to  make. 

The  CHAIRMAN.   Has  Committee  No.  4  any  report  to  make? 
Mr., PEPPER.    Mr.  Chairman:    Committee  No.  4  has  no  report, 
sir. 

The  CHAIRMAN.    Has  Committee  No.  5  any  report  to  make? 
Has  any  member  of  the  Commission  anything  to  suggest  at  this 
time? 

Mr.  ENGLISH.  Mr.  Chairman:  May  I  be  permitted  to  submit  a 
report  for  the  special  committee  on  local  government  which  has  to 
deal  with  local  government?  The  committee  recommends  for  con- 
sideration a  new  section  12  of  the  article  on  municipalities. 

The  CHAIRMAN.    The  report  will  be  received. 

For  Report  No.  22  see  Appendix. 

The  CHAIRMAN.  Has  any  other  member  of  the  Commission  any- 
thing to  suggest  at  this  time? 

Mr.  PEPPER.  Mr.  Chairman:  Is  it  in  order  at  this  time  to  call 
up  the  suggestion  of  which  I  gave  notice  this  morning  for  the  recon- 
sideration of  the  action  of  the  Commission? 

39 
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COMMITTEE  OF  THE  WHOLE  DISPENSED  WITH. 

The  CHAIRMAN.  Because  of  the  miscellaneous  subjects  still  on 
the  Secretary's  record,  it  would  seem  to  the  Chair  that  we  could  save 
time  and  avoid  confusion  by  dispensing  with  the  Committee  of  the 
Whole  for  the  remainder  of  the  today's  session. 

Mr.  FISHER.  Mr.  Chairman:  I  move  the  Committee  of  the 
Whole  be  dispensed  with  for  the  remainder  of  today's  session. 

Mr.  ENGLISH.   Mr.  Chairman:    I  second  the  motion. 

The  motion  was  agreed  to. 

RECONSIDERATION  OF  VOTE  ON  ARTICLE  RELATING  TO 

LAND  TITILES. 

Mr.  PEPPER.  Mr.  Chairman:  I  move  you  that  the  commission 
do  now  reconsider  the  action  heretofore  taken  in  recommending  for 
omission  that  portion  of  the  present  Constitution  which  is  not  con- 
tained in  any  article  but  was  embodied  in  the  Constitution  by  amend- 
ment, the  subject-matter  being  authority  to  the  general  assembly  to 
create  a  system  of  registering,  transferring,  insuring  and  guaran- 
teeing land  titles  by  the  state. 

Mr.  FISHER.    Mr.  Chairman:    I  second  the  motion. 

The  motion  was  agreed  to. 

On  the  question  recurring,  • 

Will  the  Commission  adopt  the  report? 

The  Secretary  read  the  section  as  follows: 

Laws  may  be  passed  providing  for  a  system  of  registering,  transferring,  insur- 
ing of  and  guaranteeing  land  titles  by  the  state,  or  by  the  counties  thereof,  and  for 
settling  and  determining  adverse  or  other  claims  to  and  interest  in  lands  the  titles  to 
which  are  so  registered,  transferred,  insured  and  guaranteed;  and  for  the  creation 
and  collection  of  indemnity  funds ;  and  for  carrying  the  system  and  powers  hereby 
provided  for  into  effect  by  such  existing  courts  as  may  be  designated  by  the  legisla- 
ture, and  by  the  establishment  of  such  new  courts  as  may  be  deemed  necessary.  In 
matters  arising  in  and  under  the  operation  of  such  system,  judicial  powers,  with  right 
of  appeal,  may  be  conferred  by  the  legislature  upon  county  recorders  and  upon  other 
officers  by  it  designated.  Such  laws  may  provide  for  continuing  the  registering 
transferring,  insuring  and  guaranteeing  such  titles  afer  the  first  or  original  regis- 
tration has  been  perfected  by  the  court,  and  provisions  may  be  made  for  raising 
the  necessary  funds  for  expenses  and  salaries  of  officers,  which  shall  be  paid  out  of 
the  treasury  of  the  several  counties. 

Mr.  PEPPER.  Mr.  Chairman:  I  move  that  the  present  provision 
of  the  Constitution  on  the  subject  of  registering,  transferring,  in- 
suring and  guaranteeing  land  titles  be  re-enacted  without  change. 

Mr.  FISHER.   Mr.  Chairman:    I  second  the  motion. 

On  the  question, 

Will  the  Commission  agree  to  the  motion? 

LAND  TITLES. 

Mr.  PEPPER.  Mr.  Chairman :  I  hold  in  my  hand  the  careful  and 
learned  report  of  the  legislative  commission  made  to  the  session  of 
1917  on  the  subject-matter  of  this  portion  of  the  Constitution.  The 
discussion  of  the  whole  subject  of  registering,  transferring,  insuring 
and  guaranteeing  land  titles  in  that  report,  and  in  other  documents 
that  have  been  furnished  to  me  by  the  commission,  satisfies  me  that  it 
would  be  at  least  premature  for  us  to  recommend  any  action  which 
would  nullify  the  work  of  that  commission.  The  commission  is  pro- 
ceeding with  the  preparation  of  legislation  to  be  brought  to  the  at- 
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tention  of  the  legislature  for  the  purpose  of  creating  a  system  of 
general  applicaiou  throughout  the  commonwealth,  but  submission 
to  it  will  be  optional  in  any  particular  case.  Interviews  that  I  have 
had  with  members  of  the  commission  have  satisfied  me  that  the  neces- 
sity is  a  much  greater  and  more  important  one  than  I  had  supposed 
when  the  Committee  of  the  Whole  took  action  in  the  matter  a  while 
ago.  As  the  subject-matter  of  this  provision  has  so  recently  been  in- 
corporated into  the  Constitution  by  a  vote  of  the  people,  the  pre- 
sumption is  that  some  such  system  has  the  sanction  of  popular  ap 
proval,  and  I  therefore  think  that  certainly  at  this  stage  of  our  delib 
erations  we  should  stand  by  the  provision  as  it  appears  in  the  funda- 
mental law  at  present.  I  hope  for  that  reason  that  the  present  sec- 
tion will  be  continued. 

-  Mr.  FISHER.  Mr.  Chairman:  I  do  not  want  to  usurp  the  func- 
tions of  our  chairman,  but  he  was  absent  when  this  matter  was  under 
the  consideration  of  Committee  No.  1.  The  only  thing  that  inspired 
the  report  was  the  fact  that  the  provision  had  been  neglected  and 
^  had  never  been  put  into  operation  and  did  not  seem  to  have  much  ap- 
plication to  the  system  of  titles  in  vogue  in  Pennsylvania.  We  were 
not  aware  at  that  time  that  there  was  a  commission  considering  legis- 
lation. I  think  that  there  can  be  no  objection  to  restoring  the  pro- 
vision in  the  Constitution.  It  is  one  of  those  articles  that,  if  it  does 
not  do  any  good,  at  least  does  not  do:  any  harm,  and  it  would  be 
perfectly  safe  to  leave  it  where  it  is.  As  an  amendment  it  was  in- 
corporated without  a  number,  and  I  would  suggest  that  it  be  made 
a  separate  article  in  the  Constitution  if  adopted. 

On  the  question  recurring, 

Will  the  Commission  agree  to  the  motion  ? 

It  was  agreed  to. 

RECONSIDERATION  OF  VOTE  ON  SECTION  21  OF  NEW 

ARTICLE. 

Mr.  ENGLISH.  Mr.  Chairman:  It  has  been  suggested  that  this 
morning  we  adopted  a  section  known  as  section  21  of  the  article  on 
municipalities,  which  relates  to  the  extension  of  credit  by  municipali- 
ties, rather  hastily,  and  it  possibly  might  be  better  to  put  that  section 
on  the  calendar  for  next  week.  I  have  been  requested  to  move  the 
reconsideration  of  this  section.  I  do  this  because  it  is  an  important 
matter,  and  I  am  sure  none  of  us  should  like  to  have  the  impression 
created  that  any  section  was  passed  hastily. 

Mr.  GORDON.   Mr.  Chairman :    I  second  the  motion. 

The  motion  was  agreed  to.  ,  ' 

On  the  question  recurring. 

Will  the  Commission  agree  to  the  section? 

SECTION  21  OF  NEW  ARTICLE  POSTPONED. 

Mr.  ENGLISH.  Mr.  Chainnan:  I  move  that  further  consideration 
of  this  section  be  postponed  for  the  present. 

Mr.  GORDON.   Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  XII. 

The  CHAIRMAN.  Has  any  other  member  of  the  Commission  any- 
thing to  bring  forward  at  this  time?   If  not,  the  Chair  would  like  to 
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call  the  attention  of  the  Commission  to  certain  sections  of  the  Con- 
stitution which  have  not  been  acted  upon.  Article  XII,  sections  1 
and  2,  according  to  the  Chair's  understanding,  entitled  "public  offi- 
cers," these  two  sections  "election  of  state  and  local  public  officers," 
page  58  of  the  Compilation,  and  the  section  as  to  "incompatible  offi- 
cers," have  not  been  reported  upon. 

Mrs.  MILLER.  Mr.  Chairman:  I  thought  these  were  reported 
out  by  our  committee. 

The  CHAIRMAN.  The  Secretary  has  no  record  of  them,  and  it 
has  been  stated  to  the  Chair  that  the  intention  was  to  report  them  as 
they  are  in  the  present  Constitution.  If  that  is  so,  the  report  can  be 
considered  as  made,  and  can  be  acted  upon  now. 

ARTICLE  XII,  SECTION  1. 

The  CHAIRMAN.    The  Chair  lays  before  the  Commission  section 
1  of  article  XII  of  the  Constitution. 
The  Secretary  read  the  section  as  follows: 

Section  1.  All  officers,  whose  selection  is  not  provided  for  in  this  Constitution, 
shall  be  elected  or  appointed  as  may  be  directed  by  law ;  provided,  that  elections  of 
state  officers  sliall  be  held  on  a  general  election  day,  and  elections  of  local  officers 
shall  be  held  on  a  municipal  election  day,  except  when,  in  either  case,  special  elec- 
tions may  be  required  to  fill  unexpired  terms. 

Mr.  PEPPER.  Mr.  Chairman :  I  move  that  section  1  of  article  XII 
as  it  stands  in  the  Constitution  at  present  be  re-enacted  without 
change. 

Mr.  GORDON.   Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  XII,  SECTION  2.  • 

The  CHAIRMAN.  The  Chair  lays  before  the  Commission  section  2 
of  article  XII  of  the  Constitution. 

The  Secretary  read  the  section  as  follows: 

Section  2.  No  member  of  Congress  from  tliis  state,  nor  any  person  holding  or 
exercising  any  office  or  appointment  of  trust  or  profit  under  the  United  States,  shall 
at  the  same  time  hold  or  exercise  any  office  in  this  state  to  which  a  salary,  fees  or 
perquisites  shall  be  attached.  The  general  assembly  may  by  law  declare  what  officers 
are  incompatible. 

Mr.  PEPPER.  Mr.  Chairman:  I  move  that  section  2  of  article 
Xll  as  it  stands  in  the  Constitution  at  present  be  re-enacted  without 
change.  x 

Mr.  GORDON.   Mr.  Chairman:    I  second  the  motion. 

The  motion  was  agreed  to. 

ARTICLE  XV,  SECTION  3. 

The  CHAIRMAN.  Tliere  is  pending  before  Committee  No.  5  section 
3  of  article  XV,  page  61  of  the  Compilation,  providing  for  a  city  sink- 
ing fund,  and  the  Chair  now  lays  that  section  before  the  Commission. 

The  Secretary  read  the  section  as  follows: 

Section  5.  Every  city  shall  create  a  sinking  fund,  which  shall  be  inviolably  pledged 
for  the  payment  of  its  funded  debt. 
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Mr.  ENGLISH.  Mr.  Chairman:  I  am  quite  sure  that  section  3 
of  article  XV  is  substantially  rewritten  in  one  of  the  sections  re- 
ported by  the  committee  on  local  government  which  was  approved 
this  morning. 

The  CHAIEMAN.  In  order  to  clear  up  the  work  then,  section  3 
of  article  XV  will  be  dropped.   Is  that  it  ? 

Mr.  ENGLISH.  Mr.  Chairman:  I  move  that  section  3  of  article 
XV  be  dropped  from  the  Constitution. 

Mr.  FISHES.   Mr.  Chairman:    I  second  the  motion. 

On  the  question, 

Will  the  Commission  agree  to  the  motion?  ■ 

SINKING  FUND. 

Mr.  PEPPER.  Mr.  Chairman:  Before  we. vote  I  think  it  ought  to 
be  understood  by  all  concerned  that  we  are  not  omitting  this  with 
any  thought  that  sinking  fund  provisions  should  be  removed  from  the 
security  of  the  municipal  obligation,  but  merely  to  facilitate  consid- 
eration of  a  measure  which  has  not  yet  been  passed  upon. 

I  think  Mr.  English  is  in  error  in  thinking  that  we  acted  finally. 
It  will  be  remembered  that  the  proposal  was  withdrawn  upon  the 
assurance  of  Mr.  Connelly  that  at  a  later  stage  he  would  present 
to  us  for  consideration  an  amendment  that  would  cover  the  whole 
subject  of  sinking  fund  and  indebtedness.  I  simply  do  not  want 
the  apprehension  to  gain  ground  that  we  are  cutting  out  the  sink- 
ing fund  provision  and  putting  nothing  in  its  place.  I  would  call 
the  attenton  of  the  Commission  to  the  fact  that  section  23,  on  page 
5  of  the  calendar,  covers  the  matter  of  sinking  funds  of  municipali- 
ties. 

The  CHAIRMAN.   That  has  not  been  acted  upon. 

Mr.  FISHER.  Mr.  Chairman:  It  was  reported  by  the  commit- 
tee and  referred  back  for  action,  and  it  was  intended  to  be  a  substi- 
tute for  this  provision? 

Mr.  PEPPER.    Mr.  Chairman:    Yes,  sir. 

Mr.  ENGLISH.  Mi'.  Chairman:  My  recollection  is  that  section 
23  was  adopted.   Section  22  was  referred  back  to  the  committee. 

Mr.  ALTER.   Mr.  Chairman:    Section  23  was  adopted. 

Mr.  ENGLISH.  Mr.  Chairman:  It  is  in  section  23  that  this  pro- 
vision is  substantially  re-enacted. 

Mr.  FISHER.  Mr.  Chairman:  Section  23  was  adopted  as  amended, 
by  striking  out  the  word  "income"  before  the  word  "tax." 

The  CHAIRMAN.  And  as  adopted  it  does  provide  for  a  sinking 
fund. 

Mr.  FISHER.  Mr.  Chairman:  It  does  provide  for  a  sinking  fund; 
yes. 

On  the  question  recurring, 

Will  the  Commission  agree  to  the  motion  ? 

It  was  agreed  to. 

ARTICLE  XVIIL  SECTION  1. 

The  CHAIRMAN.  Article  XVIII,  section  1,  on  page  66  of  the 
Compilation,  providing  for  future  amendments,  has  not  been  reported, 
according  to  the  records  of  the  Secretary. 
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FUTURE  AME5TDMENTS. 

Mr.  ENGLISH.  Mr.  Cbainuau:  I  think  the  Secretary's  record 
is  correct  as  to  this  provision.  My  understanding  is  that  according 
to  the  original  assignment  this  section  was  referred  to  Committee 
No.  5.  I  do  not  remember  that  the  committee  has  given  the  matter 
any  consideration,  and  therefore  I  hardly  feel  at  liberty  to  report  on 
behalf  of  the  committee.  Personally,  I  feel  that  when  the  committee 
does  consider  this  section  it  will  probably  decide  to  suggest  to  the 
Commission  that  it  be  allowed  to  remain  in  its  present  form.  It 
deals  with  the  manner  of  amending  the  Constitution.  It  is  a  pro- 
cedure that  has  been  used  frequently  since  the  original  Constitution 
was  adopted,  and  there  has  never  come  to  my  attention  at  least  any 
complaint  as  to  the  adequacy  of  it. 

The  CHAIRMAN.  Would  there  be  any  objection  to  having  it 
considered  as  being  reported  out  so  that  it  may  be  put  on  the  calen- 
dar for  consideration  next  week? 

Mr.  ENGLISH.  Mr.  Chairman:  With  the  consent  of  Mrs.  War- 
burton,  who  is  the  only  other  member  of  the  committee  present,  I 
will  undertake  on  behalf  of  Committee  No.  5  to  report  on  section  1 
of  article  XVlll  that  it  be  allowed  to  remain  as  in  the  present  Con- 
stitution.  I,  therefore,  iDresent  the  following  report. 

The  CHAIRMAN.    The  report  will  be  received. 

For  Report  No.  24  see  Appendix. 

Mr.  PEPPER.  Mr.  Chairman:  May  I  ask  the  chairman  of  the 
Committee  through  you,  sir,  whether  there  is  not  some  reason  to 
consider  some  change  in  this  provision  in  view  of  the  situation  in 
which  we  now  find  ourselves  in  discussing  the  possible  adoption  of  the 
new  Constitution? 

The  CHAIRMAN.  1  think  if  we  have  it  on  the  calendar  then 
the  members  of  the  Commission  will  give  some  thought  to  it  while 
away  this  week,  and  something  can  be  formulated.  I  have  no  doubt 
that  it  will  meet  with  the  approval  of  the  Commission  when  it  con- 
venes next  week. 

Mr.  ENGLISH.  Mr.  Chairman:  My  understanding  in  undertaking 
to  report  it  is  that  it  will  go  on  the  calendar  for  consideration  by  the 
Commission  without  recommendation. 

ARTICLE  VIII,  SECTION  7. 

The  CHAIRMAN.  The  Secretary  also  calls  attention  to  the  fact 
that  section  7  of  article  VIII  has  not  been  reported.  This  section 
appears  on  page  48  of  the  Compilation.  The  Chair  lays  this  section 
before  the  Commission. 

The  Secretary  read  the  section  as  follows: 

Section  7.  All  laws  regulating  the  holding  of  elections  by  the  citizens  or  for  the 
registration  of  electors  shall  be  uniform  throughout  the  state,  but  laws  regulating  and 
requiring  the  registration  of  electors  may  bo  enacted  to  apply  to  cities  only  ;  pro- 
vided, that  such  laws  be  uniform  for  cities  of  the  same  class. 

Mrs.  MILLER.  Mr.  Chairman:  It  was  my  thought  that  it  was 
referred  by  our  committee  to  the  conunittee  on  municipal  govern- 
ment. 

The  CHAIRMAN.  The  records  show  that  it  was  referred  to 
Committee  No.  3,  and  from  Committee  No.  3  to  Committee  No.  5. 
Is  there  any  objection  to  this  section  being  placed  upon  the  cal- 
endar for  consideration  next  week? 
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Mr.  FISHER.  Mr.  Chairman:  I  move  that  section  7  of  article 
VIII  be  placed  upon  the  calendar  for  next  week. 

Mrs.  MILLER.    Mr.  Chah'man:    I  second  the  motion. 
On  the  question, 

Will  the  Commission  agree  to  the  motion? 

Mr.  PEPPER.  Mr.  Chairman:  Is  it  not  a  section  that  might  be 
disposed  of  now? 

The  CHAIRMAN.    It  seems  to  the  Chair  that  it  may  be. 

Mr.  PEPPER.  Mr.  Chairman:  To  test  the  sense  of  the  Com- 
mission, I  move  that  section  7  of  article  VIII  be  re-enacted  without 
change. 

Mr.  ALTER.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  VIII,  SECTION  11. 

The  CHAIRMAN.  It  also  appears  from  the  report  of  the  Secretary 
that  section  11  of  article  VIII  has  not  been  reported.  This  sec- 
tion refers  to  election  districts  and- appears  on  page  49  of  the  Com- 
pilation.  The  Chair  lays  this  section  before  the  Commission. 

The  Secretary  read  the  section  as  follows: 

Section  11.  Townsliips,  and  wards  of  cities  cr  boroughs,  shall  form  or  be  divided 
into  election  districts  of  compact  and  contiguous  territory,  in  such  manner  as  the 
court  of  quarter  sessions  of  the  city  or  county  in  which  the  same  are  located  may 
direct ;  but  districts  in  cities  of  over  one  hundred  thousand  inhabitants  shall  be 
divided  by  the  courts  of  quarter  sessions,  having  jurisdiction  therein,  whenever  at  the 
next  preceding  election  more  than  two  hundred  and  fifty  votes  shall  have  been 
polled  therein  ;  and  other  election  districts  whenever  the  court  of  the  proper  county 
shall  be  of  opinion  that  the  convenience  of  the  electors  and  the  public  interests  will 
be  promoted  thereby. 

ELECTION  DISTRICTS. 

Mr.  FISHER.  Mr.  Chairman:  The  only  question  I  have  in  mind  is 
whether  it  would  apply  in  case  there  are  special  districts  incorpor- 
ated covering  more  than  one  municipality. 

The  CHAIRMAN.   From  what? 

Mr.  FISHER.  Mr.  Chairman:  Covering  more  than  one  municipal- 
ity, these  metropolitan  districts  we  are  hearing  about.  It  might  be 
necessary  to  provide  elections  for  such  districts.  Would  this  provision 
meet  the  situation? 

The  CHAIRMAN.  Was  this  to  provide  for  election  districts  ?  ' 

Mr.  FISHER.    Mr.  Chairman:    Yes,  sir. 

The  CHAIRMAN.  It  woud  seem  that  election  districts,  even  in  the 
metropolitan  districts,  would  be  the  same.  You  could  not  have  elec- 
tion districts  could  you  ?  This  provides  for  the  precinct  organization, 
townships,  wards,  cities  and  boroughs  shall  be  divided  into  election 
districts,  and  so  on. 

Mr.  FISHER.  Mr.  Chairman:  That  is  true ;  but  these  metropolitan 
districts  might  have  special  elections  or  special  regulations  and 
would  need  special  machinery.  It  only  flashes  in  my  mind.  I  take 
into  consideration  whether  a  situation  might  arise  that  would  not 
be  in  harmony  with  the  present  provisions  of  the  Constitution.  I  do 
not  know  that  it  is  so. 

Mr.  PEPPER.  Mr.  Chairman:  I  suggest  that  this  section  deals 
only  with  election  districts  in  townships  and  cities.  I  see  no  incon- 
sistency between  the  provisions  of  this  section  and  any  law  that  might 
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be  passed  by  the  legislature  with  reference  to  the  organization  of 
special  incorporated  districts  and  the  holding  of  elections  therein. 
The  legislature,  under  its  power  to  create  and  regulate,  might  pro- 
vide, if  necessary,  for  a  ditferent  precinct  system  for  such  districts 
without  running  counter  to  those  which  deal  specifically  with  the 
election  districts  of  boroughs,  townships  and  cities.  It  seems  to  me 
that  we  might  safely  re-enact  it. 

Mr.  ENGLISH.  Mr.  Chairman:  May  1  also  suggest  that  the  pur- 
pose of  this  section  is  to  make  it  certain  that  election  districts  will 
be  compact  and  contiguous.  It  seems  to  me  that  is  the  sense  of  the 
section,  and  therefore  that  there  would  be  no  harm  in  re-enacting  it. 
There  would  be  no  possible  clash  between  it  and  whatever  election 
districts  might  be  incidental  to  metropolitan  districts. 

Mr.  PEPPER.  Mr.  Chairman:  I  move  that  section  11  of  article 
VIII  be  re-enacted  without  change. 

Mr.  FISHER.    Mr.  Chairman:  I  second  the  motion. 

The  motion  was  agreed  to. 

ARTICLE  VIII,  SECTION  15. 

The  CHiVIRMAN.  The  Secretary  reports  that  section  15  of  article 
VIII,  on  page  50  of  the  Compilation,  covering  the  disqualifications 
for  election  officers,  has  not  been  reported.  The  Chair  lays  this  section 
before  the  Commission. 

The  Secretary  read  the  section  as  follows: 

Section  15.  No  person  shall  be  qualified  to  serve  as  an  election  officer  who  shall 
hold,  or  shall  within  two  months  have  held,  any  office,  appointment  or  employment 
in  or  under  the  government  of  the  United  States,  or  of  this  state,  or  of  any  city,  or 
county,  or  of  any  municipal  board,  commission  or  trust  in  any  city,  save  only  jus- 
tices of  the  peace  and  aldermen,  notaries  public  and  persons  in  the  militia  service  of 
the  state ;  nor  shall  any  election  officer  be  eligible  to  any  civil  office  to  be  filled  at  an 
election  at  which  he  shall  serve,  save  only  to  such  subordinate  municipal  or  local 
offices,  below  the  grade  of  city  or  county  offices,  as  shall  be  designated  by  general 
law. 

Mr.  FISHER.  Mr.  Chairman:  This  provision  seems  never  to  have 
been  called  into  question.  It  regulates  the  qualifications  for  election 
officers,  and  I  therefore  move  that  it  be  adopted  in  the  form  in  which 
it  appears  in  the  present  Constitution. 

Mr.  ENGLISH.    Mr.  Chairman:  I  second  the  motion. 

The  motion  was  agreed  to. 

ARTICLE  IX,  SECTION  9. 

The  ClffAIRMAN.  There  is  pending  before  the  special  committee 
on  local  government  section  9  of  article  IX,  which  has  not  been  acted 
upon,  although  it  possibly  has  been  reported.  As  the  Chair  under- 
stands, this  section  provides  that  the  "commonwealth  shall  not  as- 
sume the  debt,  or  any  part  thereof,  of  any  city,  county,  borough  or 
township,  unless  such  debt  shall  have  been  enacted  to  enable  the  state 
to  repel  invasion,  suppress  domestic  insurrection,  defend  itself  in 
time  of  war,  or  to  assist  the  state  in  the  discharge  of  any  portion  of 
its  present  indebtedness." 

The  Secretary  read  the  section  as  follows: 

Section  9.  The  commonwealth  shall  not  assume  the  debt,  or  any  part  thereof, 
of  any  city,  county,  borough  or  township,  unless  such  debt  shall  have  been  enacted 
to  enable  the  state  to  repel  invasion,  suppress  domestic  insurrection,  defend  itself 
in  time  of  war,  or  to  assist  the  state  in  the  discharge  of  any  portion  of  its  present 
indebtedness. 
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Mr.  ENGLISH.  Mr.  Chairman:  With  the  consent  of  Mr.  Pepper, 
I  report  this  section,  and  the  committee  recommends  that  it  be  re- 
tained in  the  Constitution  in  its  present  form,  and  I  therefore  move 
its  adoption. 

Mr.  PEPPER.   Mr.  Chairman :  I  second  the  motion. 
The  motion  was  agreed  to. 

The  CHAIRMAN.  With  these  sections  out  of  the  way,  I  think 
everything  that  is  for  consideration  will  be  on  the  calendar  and  will 
be  arranged  for  next  week. 

JUDICIARY  ARTICLE. 

Mr.  PEPPER.  Mr.  Chairm-an:  May  I  call  attention  to  a  matter 
that  has  been  mentioned  informally  several  times  and  which  seems  to 
me  to  deserve  more  consideration  than  we  have  yet  been  able  to  give 
to  it?  I  refer  to  the  suggestion  that  the  judiciary  article  in  the 
state  Constitution  should  be  conformed  to  the  corresponding  article 
in  the  Constitution  of  the  United  States  providing  for  one  supreme 
court  and  such  other  courts  as  the  general  assembly  may  from  time 
to  time  create.  If  such  provision  were  enacted  it  would  be  necessary 
to  safeguard  the  tenure  and  salaries  of  judicial  oflScers  whose  in- 
terests would  be  affected  by  the  change.  There  has  been  placed  in 
my  hands  a  careful  memorandum  of  all  the  provisions  in  the  Consti- 
tution which  would  be  alfected  in  case  such  a  change  as  I  have  re- 
ferred to  were  decided  to  be  wise.  The  memorandum  is  so  valuable 
and  the  subject  so  important  that  I  am  going  to  ask  leave  to  intro- 
duce it  for  the  information  and  consideration  of  the  Commission, 
and  ask  that  it  be  read  by  the  Secretary,  and  also  that  it  be  printed 
and  distributed  by  the  Secretary  in  advance  of  the  next  meeting  so 
that  if  the  Commission  please  it  may  be  placed  upon  the  calendar  and 
considered  then. 

The  CHAIRMAN.  If  Mr.  Pepper  will  pass  it  up  the  Chair  will 
make  an  order  that  it  shall  be  printed.  I  think  it  might  be  well  to 
have  this  printed  on  the  calendar  as  a  sort  of  separate  tentative 
calendar  to  be  acted  upon  in  case  the  necessity  for  action  shall  arise. 
The  Secretary  will  so  govern  himself. 

The  Secretary  read  the  memorandum  as  follows : 


SUOGESTED  AMBND^IENTS  TO  ARTICLE  V  TO  ELIMINATE  FROM  THE 
CONSTITUTION  ALL  COURTS  EXCEPT  THE  SUPREME  COURT  AND 
TO  PROTECT  THE  JUDICIARY. 

Introduced  by  Mr.  Pepper,  February  4,  1920,  and  ordered  printed  and  placed  on 
the  calendar. 

Section  1.  Strike  out  all  after  the  word  "court"  on  line  2  to  the  end  of  line  4, 
so  that  the  section  will  read : 

The  judicial  power  of  this  commonwealth  shall  be  vested  in  a  supreme  court 
and  in  such  other  courts  as  the  general  assembly  may  from  time  to  time  establish. 

Section  4  (as  tentatively  adopted).  Strike  out  this  section  and  substitute  a  new 
section,  reading  as  follows : 

Until  otherwise  directed  by  law,  all  courts,  judicial  districts  and  the  qualifica- 
tions, powers  and  duties  of  all  judges,  magistrates  and  court  officers  shall  continue 
as  at  present  established. 

Section  5  (as  tentatively  adopted).  Omit. 

Section  6  (as  tentatively  adopted).  Omit. 

Section  7  (as  tentatively  adopted).  Omit. 

Section  8.  9,  10,  11,  12  and  13  (as  in  present  Constitution).  Omit. 
Section  1.5.    Amend  to  read  as  follows : 

All  judges  of  courts  of  record,  except  the  judges  of  the  supreme  court  shall 
be  elected  in  such  manner  as  may  be  provided  by  law  and  shall  hold  their' offices 
for  the  period  of  ten  years,  if  they  so  long  behave  themselves  well;  but  for  any 
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reasonable  cause,  which  shall  not  be  sufScient  ground  for  impeachment,  the  Governor 
may  remove  any  of  them  on  the  address  of  two-thirds  of  each  House  of  the  general 
assembly. 

Section  16.  Omit. 

Note.    This  omission  takes  out  the  principle  of  minority  representation. 

Section  17.  Omit  the  words  "or  any  two  or  more  judges  of  the  court  of  com- 
mon pleas  for  the  same  district." 

Section  18.  Omit  the  words  "and  the  judges  of  the  several  courts  of  common 
pleas." 

Section  20.  Omit. 

Section  21.    Amend  so  as  to  read : 

No  duty  shall  be  imposed  by  law  upon  any  court  or  judge  except  such  as  are 
judicial,  nor  shall  any  judge  exercise  any  power  of  appointment  except  the  appoint- 
ment of  officers  of  the  court. 

(It  will  be  noted  that  this  prohibition  is  not  confined  to  courts  of  record.  It 
will  also  be  noted  that  the  last  sentence  of  the  present  section  21  has  been  omitted, 
and  that  this  results  in  eliminating  any  express  reference  to  the  fact  that  judges 
of  the  supreme  court  shall  not  be  required  to  preside  over  other  courts.  This  is 
covered,  however,  by  the  suggested  wording  of  the  new  section,  21-A,  protecting  the 
judiciary  and  the  judicial  office.) 

Section  21-A.    Insert  after  section  21  a  new  section  as  follows : 

The  change  or  abolition  of  the  organization  or  jurisdiction  of  any  court  shall 
not  operate  to  reduce  the  salary  of  any  judge  during  the  term  for  which  he  shall 
have  been  elected  or  appointed,  or  to  require  any  judge  elected  or  appointed 
primarily  to  perform  appellate  duties  to  serve  without  his  consent  in  a  court  of  in- 
ferior jurisdiction,  or  to  impose  upon  any  judge  duties  which  shall  require  him  to 
discharge  duties  outside  of  the  judicial  district  for  which  he  shall  have  been  elected 
or  appointed. 

Section  22.  Omit. 

Section  26.    Amend  so  as  to  read : 

All  laws  relating  to  courts  shall  be  general  and  of  uniform  operation,  and  the 
organization,  jurisdiction  and  powers  of  all  courts  of  the  same  class  or  grade  so  far 
as  regulated  by  law,  and  the  force  and  effect  of  the  process  and  judgments  of  such 
courts,  shall  be  uniform. 

The  CHAIRMAN.  Is  there  anything  else  to  come  before  the  Com- 
mission at  this  time? 

ADJOURNMENT. 

Mr.  FISHER.    Mr.  Chairman:  I  move  the  Commission  do  now  ad- 
journ until  10  o'clock  Tuesday  morning,  February  10,  1920. 
Mr.  GORDON.    Mr.  Chairman:  I  second  the  motion. 
The  motion  was  agreed  to. 

Whereupon,  at  3.35  o'clock  P.  M.,  the  Commisgion  adjourned  until 
10  o'clock  Tuesday  morning,  February  10,  1920. 
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Senate  Chamber, 
Tuesday,  February  10,  1920. 

The  Commission  met  at  10  o'clock  A.  M. 
The  Chairman,  William  I.  Schaflfer,  in  the  Chair. 
The  CHAIRMAN.    The  hour  fixed  for  the  meeting  of  the  Commis- 
sion having  arrived,  the  Commission  will  be  in  order. 

ROLL  CALL.  ^ 

The  CHAIRMAN.    The  Secretary  will  now  call  the  roll. 
The  roll  was  called  by  the  Secretary  and  was  as  follows: 

PRESENT— 19. 

Alter,  Carson,  Cuyler,  English,  Fisher,  Fox,  Gordon,  Kelly,  Miller,  Munce,  Pepper, 
Perrine,  Reed,  Stackpole,  Thorpe,  Tyson,  Voll,  Warburton,  Sehaifer  (Chairman). 

ABSENT-5. 
Connelly  MeCormick,  Pinchot,  Smith,  Sulzberger. 

The  CHAIRMAN.  A  quorum  of  the  Commission  being  present, 
the  Commission  will  proceed  with  its  business. 

JOURNAL  APPROVED.  . ' 

Mrs.  MILLER.    Mr.  Chairman:  I  move  that  the  reading  of  the 
Journal  be  dispensed  with  and  the  Journal  approved. 
Mr.  TYSON.   Mr.  Chairman:  I  second  the  motion. 
The  motion  was  agreed  to. 

REPORTS  FROM  COMMITTEES.  -     "  . 

The  CHAIRMAN.  Are  there  any  reports  from  committees  at  this 
time  ? 

Has  Committee  No.  1  anything  to  report? 

Mr.  ALTER.    Mr.  Chairman:  Nothing  to  report. 

The  CHAIRMAN.   Has  Committee  No.  2  anything  to  report? 

Mr.  Cx^RSON.  Mr.  Chairman:  Committee 'No.  2  reports  that  it 
has  conferred  with  Dr.  Thorpe's  committee,  I  think  it  is  No.  3,  and 
Dr.  Thorpe  will  report  the  result  of  the  conference. 

The  CHAIRMAN.   Has  Committee  No.  3  anything  to  report? 

Mr.  THORPE.  Mr.  Chairman:  Article  VIII,  section  3,  page  47 
of  the  Compilation,  with  certain  other  matters,  was  referred  to  the 
judiciary  committee,  and  it  is  the  opinion  of  that  committee,  and  I 
respectfully  submit  that  the  article  stand  as  it  is  printed  in  the 
Compilation  without  change. 

The  CHAIRMAN.  The  report  of  the  committee  will  be  received 
and  the  section  will  be  placed  upon  the  calendar  for  consideration 
at  a  meeting  this  week. 

Has  Committee  No.  4  anything  to  report? 

Mr.  REED.  Mr.  Chairman:  The  Chairman  is  not  here,  and  I  do 
not  know. 
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The  CHAIKMAN.   Has  Committee  No.  5  anything  to  report? 

The  Secretary  calls  the  attention  of  the  Chair  to  the  fact  that  no 
report  has  been  made  on  section  16  of  article  VIII.  The  section 
refers  to  overseers  of  elections.  The  record  shows  that  that  was  re- 
ferred by  Committee  No.  3  to  Committee  No.  2. 

Mr.  CARSON.  Mr.  Chairman:  If  that  be  so  Committee  No.  2 
will  go  into  conference  with  Committee  No.  3  on  the  snbject,  if  you 
will  permit  us  to  withdraw. 

The  CHAIEMAN.  Leave  is  granted  so  that  iwe  can  clean  up  the 
entire  calendai'.  That  is  the  only  undisposed  of  section  of  the  Con- 
stitution on  which  no  report  has  been  made. 

RECESS. 

Mr.  FISHER.    Mr.  Chairman:  I  move  that  the  Commission  do 
now  take  a  recess  for  fifteen  minutes. 
Mrs.  MILLER.   Mr.  Chairman :  I  second  the  motion. 
The  motion  was  agreed  to. 

AFTER  RECESS.  . 

The  CHAIRMAN.  The  time  of  recess  having  expired,  the  Commis- 
sion will  be  in  order. 

The  CHAIRMAN.  Has  any  other  committee  anything  to  report 
at  this  time? 

Mr.  THORPE.  Mr.  Chairman:  The  report  of  Committee  No.  3  in 
consultation  with  the  committee  on  judiciary  is  to  the  effect  that 
article  VIII  on  page  46  of  the  Compilation,  section  1,  clause  3,  should 
be  modified  by  the  insertion  of  the  words  "sixty  days"  for  the  words 
"two  months." 

Article  VIII,  section  16,  which  was  the  subject  of  conference,  shall 
remain  unchanged. 

The  CHAIRMAN.  The  report  of  the  committee  will  be  received 
and  will  go  on  the  supplemental  calendar. 

The  Chair  understands  now  from  the  Secretary  that  with  the  re- 
port on  these  two  sections,  every  section  of  the  Constitution  has  been 
regularly  reported  to  the  Commission. 

,  ARTICLE  IX,  SECTION  1,  RESTORED  TO  CALENDAR. 

Mr.  REED.  Mi'.  Chairman:  I  beg  to  diifer  with  that.  I  intended 
to  call  your  attention  at  this  time  to  section  1  of  article  IX  which  is 
found  on  page  35  of  the  last  tentative  draft  of  the  Constitution,  that 
that  section  has  not  been  considered  by  the  Committee  of  the  Whole. 

The  CHAIRMAN.    Page  35?  , 

Mr.  REED.    Yes,  sir. 

The  CHAIRMAN.  It  would  seem  to  the  Chair  that  that  section 
should  come  out  of  the  tentative  draft  because  it  has  not  been 
considered  by  the  Committee  of  the  Whole.  The  Committee  of  the 
Whole,  as  the  Chair  recalls  it,  and  Judge  Reed  will  say  whether  his 
recollection  agrees  with  mine,  was  that  the  consideration  of  that  sec- 
tion was  to  be  entirely  passed  by  the  Committee  of  the  Whole  until 
after  it  was  acted  upon  at  the  next  general  election,  that  is  until 
after  this  constitutional  amendment  has  been  passed  upon. 
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Mr.  REED.  Mr.  Chairman:  There  was  a  misunderstanding  about 
that  I  think.  The  suggestion  was  made  that  that  portion  of  the 
proposed  section  which  said  that  the  general  assembly  might  classify 
the  subjects  of  taxation  for  the  purpose  of  laying  a  graded  or  pro- 
gressive tax  was  to  lie  over  until  after  the  election,  but  that  did  not 
in  my  mind  at  least  prevent  the  Committee  from  considering  the  re- 
mainder of  the  section.  After  some  little  talk  Senator  Fisher  moved 
that  the  whole  matter  be  postponed.  I  would  move  that  that  sec- 
tion be  restored  to  the  calendar  and  that  we  consider  it  this  week, 
that  is,  the  report  of  the  committee. 

The  CHAIRMAN.   As  it  appears  on  page  35? 

Mr.  REED.   As  it  appears  on  page  35. 

Mr.  FISHER.   Mr.  Chairman:  I  second  the  motion. 

On  the  question. 

Will  the  Committee  agree  to  the  motion? 

Mr.  REED.  Mr.  Chairman:  That  is  my  idea.  My  reason  is  that 
if  we  are  going  to  have  hearings  on  this  draft  we  ought  to  have 
something  in  some  sort  of  shipshape  before  that  time. 

On  the  question  recurring,  " 

Will  the  Committee  agree  to  the  motion? 

It  was  agreed  to. 

The  CHAIRMAN.  Has  any  other  member  of  the  Commission 
anything  to  bring  before  us  at  this  time?  ^  . 

PUBLIC  HEARINGS. 

Mr.  FISHER.  Mr.  Chairman:  I  offer  the  following  resolution  and 
move  its  adoption. 

The  CHAIRMAN.   The  resolution  will  be  received. 
The  Secretary  read  the  resolution  as  follows: 

Resolved,  first,  That  when  the  Commission  adjourns  this  week,  the  adjournment 
will  be  until  Tuesday,  April  6,  at  11.30  A.  M.  in  the  Senate  Chamber,  in  the  Capitol, 
Harrisburg. 

Second,  That  Tuesday  and  Wednesday,  April  6  and  7,  and  on  each  Tuesday  and 
AVednesday,  thereafter  so  long  as  necessary,  the  Commission  will  give  public  hearing 
to  all  those  desiring  to  be  heard  in  regard  to  any  matter  pertaining  to  the  amend- 
ment or  revision  of  the  Constitution  of  this  commonwealth,  and  those  desii'ing  to  ap- 
pear before  the  Commission  will  communicate  with  William  Draper  Lewis,  Esq.,  the 
Secretary  of  the  Commission,  at  the  Capitol,  Harrisburg,  who  is  directed  to  make  all 
the  necessary  arrangements  for  the  public  hearings. 

Mr.  THORPE.   Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

DISTRIBUTION  OF  PRELIMINARY  DRAFT. 

Mr.  FISHER.  Mr.  Chairman:  I  offer  the  following  resolution  and 
move  its  adoption. 

The  CHAIRMAN.   The  resolution  will  be  received. 
The  Secretary  read  the  resolution  as  follows: 

Resolved,  That  the  Secretary  is  hereby  directed  to  cause  to  be  distributed  the 
preliminary  draft  of  suggested  revisions  and  amendments  to  the  Constitution  ;  the 
publication  to  be  made  in  such  mannrer  as  to  indicate  the  changes  proposed  in  the 
present  Constitution. 

Mrs.  MILLER.  I  second  the  motion. 
The  motion  was  agreed  to. 
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SUGGESTED  AMENDMENTS. 

Mr.  FISHER.  Mr.  Chairman :  I  offer  the  following  resolution  and 
move  its  adoption. 

The  CHAIRMAN.    The  resolution  will  be  received. 
The  Secretary  read  the  resolution  as  follows: 

Resolved,  That  all  amendments  submitted  in  writing  by  those  addressing  the  Com- 
mission at  the  public  hearings  shall  be  referred  to  the  appropriate  committee.  The 
committees  shall  make  an  affirmative  or  negative  report  on  all  such  suggested  amend- 
ments. 

Mr.  STACKPOLE.    Mr.  Chairman:  I  second  the  motion. 
The  motion  was  agreed  to. 

REVISIONS  AND  AMENDMENTS  TENTATIVELY  ADOPTED. 

Mr.  FISHER.  Mr.  Chairman :  I  offer  the  following  resolution  and 
move  its  adoption. 

The  CHAIRMAN.   The  resolution  will  be  received. 
The  Secretary  read  the  resolution  as  follows: 

Resolved,  That  the  Secretary  is  hereby  directed  to  prepare  and,  subject  to  the  ap- 
proval of  the  Chairman,  publish  and  distribute  a  statement  setting  forth  the  re- 
visions and  amendments  tentatively  adopted  by  this  Commission  and  expressing  the 
desire  of  the  Commission  for  suggestion  and  criticism. 

Mr.  FOX.    Mr.  Chairman:  I  second  the  motion. 
The  motion  was  agreed  to. 

COMMITTEE  OF  THE  WHOLE. 

The  Commission  then  resolved  itself  into  the  Committee  of  the 
Whole,  William  I.  Schaffer  Chairman. 

RECONSIDERATION  OF  VOTE  ON  ARTICLE  XIV,  SECTION  7. 

Mr.  MUNCE.  Mr.  Chairman:  In  the  report  of  our  committee  in 
regard  to  the  election  of  officers,  county  commissioners  and  county 
raiditors,  after  considerable  discussion  and  some  amendments,  we 
finally  adopted  the  original  article  as  it  stood.  Now,  after  consider- 
ing this  matter  personally,  and  after  consulting  a  number  of  persons 
in  regard  to  it,  I  feel  that  a  matter  of  as  great  importance  as  this 
was  passed  over  entirely  too  lightly.  In  other  words,  I  think  the 
report  from  the  committee,  as  we  brought  it  out,  has  enough  of 
merit  in  it  for  us  to  give  it  more  consideration  than  we  have  done. 
It  is  for  that  reason  that  I  call  it  up  again  for  consideration.  It 
was  taken  up  the  other  day,  when  everybody  was  watching  the  clock 
and  trying  to  get  away.  I  do  not  think  a  great  many  of  us  realize 
exactly  what  we  were  doing.  After  giving  this  matter  considerable 
study  I  feel  that  the  interests  of  the  state  at  large  ought  to  be,  will 
be,  very  much  better  taken  care  of  if  we  will  adopt  the  recom- 
mendation of  the  committee  as  it  was  originally  reported  out  rather 
than  the  amended  one  and  particularly  to  go  back  and  leave  the 
article  as  it  is  in  article  XIV,  section  7.  Our  report  was  that  "Three 
county  commissioners  and  three  county  auditors  as  shall  be  elected  in 
each  county  where  such  officers  are  chosen  in  the  year  one  thousand 
nine  hundred  and  twenty-three,  one  for  two  years,  one  for  four 
years,  and  one  for  six  years,  and  every  two  years  thereafter  one  for 
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six  years;  and  in  the  election  of  said  officers  each  qualified  elector 
shall  vote  for  one  person,  and  the  person  having  the  highest  number 
of  votes  shall  be  elected  for  the  term  of  six  years ;  any  vacancy  in  the 
office  of  county  commissioner  or  county  auditor  shall  be  filled  by  the 
court  of  common  pleas  of  the  county  in  which  such  vacancy  shall 
occur,  by  the  appointment  of  any  elector  of  the  proper  county  who 
shall  have  voted  for  the  commissioner  or  auditor  whose  place  is  to 
be  filled."  I  would  suggest  a  change  in  the  article  as  it  was  reported, 
that  instead  of  saying  "who  shall  have  voted  for  the  commissioner 
or  auditor  whose  place  is  to  be  filled"  that  it  be  amended  to  read, 
"of  the  same  political  party  as  he  whose  place  is  to  be  filled."  I 
would  suggest  that  change  be  made.  Now,  the  reason  I  suggest  that 
we  give  this  more  consideration  is  that  since  the  office  of  county 
commissioner  is  so  vei'y  important  in  the  state,  and  since  the  high- 
way department,  and  the  road  interests  and  the  interests  of  the 
public,  interests  of  the  county,  particularly  outside  of  the  large 
cities,  are  so  vitally  at  stake  and  they  are  becoming  so  great,  and 
the  county  commissioners  are  compelled  to  act  iu  conjunction  with 
the  State  Highway  Department,  with  the  townships  and  boroughs 
in  the  matter  of  road  construction,  bridge  construction,  it  seems  to 
me  that  it  is  a  very  bad  policy  to  have  the  condition  exist  as  it  does, 
making  it  possible  to  put  out  the  three  commissioners  at  one  time 
and  to  put  in  three  new  commissioners.  In  other  words,  I  do  not 
know  of  any  business  that  would  do  business  along  that  line.  Take 
a  bank,  for  instance,  or  any  other  business,  it  would  be  certainly 
very  fatal  to  any  industry  of  any  kind  to  clean  out  all  the  officers 
or  those  in  authority  and  put  in  some  who  did  not  have  any  experi- 
ence or  knowledge  of  what  has  been  done.  For  that  reason  I  think 
it  would  be  very  important  and  a  good  thing  for  us  to  adopt  this 
report.  For  that  reason  I  am  advocating  that  we  reconsider  the 
amendment.  I  therefore  move  that  we  reconsider  the  vote  by  which 
this  section  was  adopted. 

Mr.  ALTER.  Mr.  Chairman:  I  second  the  motion  to  reconsider 
the  action  last  week  by  which  this  section  was  restored  to  the  form 
in  which  it  is  in  the  present  Constitution. 

The  motion  was  agreed  to. 

The  CHAIRMAN.  The  section  will  be  placed  on  the  supplemental 
calendar  which  is  being  made  up. 

Sections  21  and  22  of  the  proposed  new  article  of  the  Constitution 
will  be  passed  over  in  their  order  because  of  a  request  that  has  come 
from  Mr.  Connelly  that  these  municipal  sections,  the  sections  relating 
to  municipalities,  may  be  passed  until  he  arrives.   He  is  on  his  way. 

Is  there  any  objection? 

The  Chair  hears  none  and  the  sections  will  go  over  in  their  order. 

,The  Chair  rules  as  a  matter  of  parliamentary  practice  that  the 
negative  report  on  section  20-A  by  Committee  No.  1  does  not  place 
the  section  before  the  Committee  for  action,  and  that  section  and  the 
next  section,  section  8,  article  IV,  can  only  come  before  the  Com- 
mittee of  the  Whole  by  some  motion.  They  therefore  will  not  be 
considered  at  this  time  by  the  Committee  of  the  Whole. 

Sections  12  and  19-A  of  the  new  article  will  be  passed  in  their 
order  until  the  arrival  of  Mr.  Connelly. 
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ARTICLE  V,  SECTION  6. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  6  of  article  V  of  the  Constitution,  the  report  of  Committee 
No.  2  being  that  the  first  paragraph  of  present  section  6  be  stricken 
out  and  the  following  substituted  therefor. 

The  proposed  section  was  read  by  the  Secretary  as  follows: 

In  the  county  of  Philadelphia  all  the  jurisdiction  and  powers  now  vested  in  the 
several  numbered  courts  of  common  pleas  shall  be  vested  in  one  court  of  common 
pleas,  composed  of  all  the  judges  in  commission  in  said  courts.  Such  jurisdiction 
and  powers  shall  extend  to  all  proceedings  at  law  and  in  equity  which  shall  have 
been  instituted  in  the  several  numbered  courts,  and  shall  be  subject  to  such  changes 
as  may  be  made  by  law,  and  subject  to  change  of  venue  as  provided  by  law.  The 
president  judge  of  said  court  shall  be  selected  as  provided  by  law.  The  number  of 
judges  in  said  court  may  be  by  law  increased  from  time  to  time. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  ALTER.  Mr.  Chairman :  I  would  like  to  inquire  of  the  chair- 
man of  the  committee  whether  in  the  last  sentence  which  provides 
lhat  "The  number  of  judges  in  said  court  may  be  by  law  increased 
from  time  to  time,"  whether  it  would  not  be  appropriate  to  have  that 
section  read  "The  number  of  judges  in  said  court  may  be  increased 
or  decreased  from  time  to  time." 

Mr.  CARSON.  Mr.  Chairman:  I  do  not  know  if  there  would  be 
any  objection  to  that.  It  has  occurred  in  the  case  of  the  Supreme 
Court  of  the  United  States,  the  number  of  judges  has  been  decreased 
and  then  again  inci'eased  instead  of  reading  the  number  of  which  the 
court  is  to  consist  in  the  Constitution  itself.   You  mean  you  want — 

Mr.  ALTER.    The  business  may  be  increased  or  diminished. 

Mr.  CARSON.  As  my  colleagues  see  no  objection  to  Mr.  Alter's 
amendment,  we  will  accept  the  amendment. 

The  CHAIRMAN.  The  amendment  will  be  accepted  and  will  be 
considered  as  part  of  the  report  of  the  committee. 

On  the  question,  ' 

Will  the  Committee  adopt  the  report  as  amended  ? 

It  was  adopted. 

ARTICLE  V,  SECTION  6  (Ibid.) 

The  CHAIRMAN.  The  next  subject  in  order  for  consideration 
is  the  substitute  for  the  second  and  third  paragraphs  of  section  6 
of  article  V  of  the  Constitution,  the  report  of  Committee  No.  2  being 
that  the  second  and  third  paragraphs  of  the  present  section  be 
stricken  out  and  the  following  substituted  therefor. 

The  Secretary  then  read  the  substitute  as  follows: 

In  the  county  of  Allegheny  there  shall  also  be  but  one  court  of  common  pleas 
composed  of  all  the  judges  in  commission  in  said  courts  with  jurisdiction,  organi- 
zation and  power  as  now  established,  subject  to  such  changes  as  may  be  provided  by 
law,  and  subject  to  change  of  venue  as  provided  by  law.  The  number  of  judges  in 
said  court  may  be  by  law  increased  from  time  to  time. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  CARSON.  Mr.  Chairman:  I  move  that  we  introduce  the  same 
words  that  we  have  just  introduced  in  the  preceding  section,  or  a 
modification  of  that,  if  that  is  agreeable  to  the  gentleman  from  Alle- 
gheny.   He  knows  the  sitiiation  there. 

Mr.  ALTER.  Mr.  Chairman:  I  think  that  thought  is  of  uniform 
application. 
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The  CHAIRMAN.  The  report  of  the  committee  will  be  considered 
as  amended  in  the  respect  in  which  Mr.  Carson  has  indicated,  by 
adding  the  words  "or  decreased." 

Mr.  REED.  Mr.  Chairman:  I  would  like  to  ask  the  chairman  to 
also  include  tlie  same  words  that  he  used  in  the  first  section,  "The 
president  judge  of  said  court  shall  be  selected  as  provided  by  law." 

The  CHAIRMAN.   Is  there  any  objection? 

Mr.  CARSON.  None  at  all,  sir.  The  gentleman  from  Allegheny 
is  familiar  with  the  situation  there.  In  fact  we  have  adapted  our 
existing  institution  in  Philadelphia  to  the  Allegheny  county  system. 
We  accept  that. 

The  CHAIRMAN.  The  report  will  be  considered  as  containing 
the  suggestions  made  by  Judge  Reed  and  the  suggestion  made  by 
Mr.  Carson. 

On  the  question, 

Will  the  Committee  adopt  the  report  as  amended? 
It  was  adopted.  . 

ARTICLE  V,  SECTION  6  (Ibid.) 

The  CHAIRMAN.  The  next  subject  in  order  for  consideration  is 
the  substitution  of  section  8  of  article  V  as  the  concluding  para- 
graph of  section  6  of  article  V  of  the  Constitution. 

The  Secretary  read  the  substitute  as  follows: 

The  said  courts  in  the  counties  of  Philadelphia  and  Allegheny,  respectively,  shall 
from  time  to  time  in  tui-n  detail  one  or  more  of  their  judges  to  hold  the  courts  of 
oyer  and  terminer  and  the  courts  of  quarter  sessions  of  the  peace  of  said  counties,  in 
such  manner  as  may  be  directed  by  law. 

V  On  the  question, 
Will  the  Committee  adopt  the  report? 

The  CHAIRMAN.  The  Chair  inquires  where  the  words  "and  gen- 
eral jail  delivery"  ought  to  be  in  the  section.  The  courts  as  I  recall 
it  are  the  courts  of  common  pleas,  quarter  sessions  and  general 
jail  delivery.  I  think  those  words  "general  jail  delivery"  have  some 
significance. 

Mr.  CARSON.  Very  good,  sir;  we  have  no  objection  to  the  in- 
.sertion  of  those  words.  I  do  not  know  whether  they  are  in  the  pres- 
ent Constitution  or  not. 

Mr.  THORPE.  Mr.  Chairman:  No  they  are  not. 

The  CHAIRMAN.    Then  the  reason  for  them  has  ceased. 

Mr.  CARSON.  Mr.  Chairman:  Will  this  section  be  considered 
as  amended  by  the  inclusion  of  the  words  "general  jail  delivery?" 

The  CHAIRMAN.  No,  those  words  are  not  in  the  present  Con- 
stitution, and  therefore  will  not  be  in  this  section. 

On  the  question  recurring. 

Will  the  Committee  adopt  the  report? 

It  was  adopted. 

ARTICLE  V,  SECTION  7. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration 
in  section  7  of  article  V  of  the  Constitution,  the  report  of  Committee 
No.  2  being  that  the  present  section  shall  be  stricken  out  and  the 
following  substituted  therefor. 

The  Secretary  read  the  substitute  as  follows: 

40 
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For  Philadelphia  county  there  shall  be  one  prothonotary's  office,  the  prothonotary 
to  be  appointed  by  the  judges  of  said  court  and  to  hold  his  office  for  three  years,  sub- 
ject to  removal  by  a  majority  of  said  judges ;  the  said  prothonotary  shall  appoint 
such  assistants  as  may  be  necessary  and  authorized  by  said  court;  and  he  and  his 
assistants  shall  receive  fixed  salaries  to  be  determined  by  law  and  paid  by  said 
county ;  all  fees  collected  in  said  office  except  such  as  may  be  due  to  the  common- 
wealth shall  be  paid  by  the  prothonotary  into  the  county  treasury. 

On  the  question, 

Will  the  Committee  adopt  the  report  ? 

Mr.  CARSON.  Mr.  Chairman:  The  adaptation  of  this  section 
by  striking  out  old  section  7  was  simply  to  adapt  the  language  to  our 
previous  modification  of  the  system.  At  the  present  time  we  have 
five  distinct  courts  of  common  pleas  in  Philadelphia  county.  Under 
the  amendment  whicli  has  been  adopted,  we  have  but  one.  Therefore, 
we  had  to  strike  out  the  words  that  the  same  man  should  be  pro- 
thonotary of  all  the  courts,  and  we  had  also  to  strike  out  the  pro- 
vision in  regard  to  keeping  of  separate  dockets  and  judgments  for 
the  five  difi'erent  courts,  and  simply  make  the  section  correspond 
with  what  has  previously  been  adopted. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report?        '  -  ' 

It  was  adopted. 

EECONSIDEEATION  OF  VOTE  ON  SECTION  6  OF  ARTICLE  V. 

Mr.  REED.  Mr.  Chairman:  I  am  still  worried  about  this  presi- 
dent judge,  and  I  would  ask  the  Chairman  to  look  at  section  4  on 
page  26  of  the  tentative  draft,  in  which  we  have  j)rovided  that  the 
president  judge  shall  be  the  judge  oldest  in  commission.  Now  in 
the  section  just  adopted  we  pi'ovide  that  the  president  judge  of 
Philadelphia  and  Allegheny  counties  shall  be  selected  as  provided 
by  law.  Ought  not  that  to  go  out,  go  out  of  both  the  sections  ap- 
plicable to  Philadelphia  and  Allegheny  counties?  We  have  already 
provided — 

The  CHAIRMAN.    What  section,  or  what  page? 

Mr.  REED.  Mr.  Chairaian:  You  will  find  section  6,  article  V, 
which  you  have  just  adopted,  provides  for  that  as  to  Philadelphia 
and  Allegheny  counties  the  president  judge  of  said  court  shall  be 
selected  as  provided  by  law.  That  would  naturally  mean  by  a  law 
passed  by  the  general  assembly,  I  suppose. 

Mr.  CARSON.   Mr.  Chairman :   Yes,  sir. 

Mr.  REED.  Mr.  Chairman :  Now  if  you  will  look  at  section  4 
of  article  V,  you  will  find  that  "the  court  of  common  pleas  in  each 
judicial  district  shall  consist  of  such  judge  or  judges  learned  in  the 
law,"  and  so  forth ;  "the  judge  oldest  in  commission  shall  be  the 
president  judge,  and  any  president  judge  re-elected  in  said  district 
shall  continue  to  be  the  president  judge  tliereof."  It  seems  that 
what  we  have  provided  in  this  section  relative  to  Allegheny  and  Phila- 
delphia counties  is  inconsistent. 

Mr.  CARSON.  Mr.  Chairman:  Tlie  gentleman  from  Allegheny 
is  entirey  right.  There  is  a  conflict  there.  Mr.  Justice  Fox,  you 
will  recall  that  our  report  as  to  section  page  26  of  the  tentative 
draft,  was  prepared  before  we  liad  reached  the  section  now  under 
consideration.  Have  you  any  objection  as  a  member  of  the  com- 
mittee to  strike  out  the  words  "the  judge  oldest  in  commission  shall 
be  the  president  judge"  and  let  it  stand  on  our  amendment  as  pre- 
sented? 
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Mr.  KELLY.  Mr.  Chairman:  Would  it  not  be  better  to  strike 
out  the  words  "president  judge  of  the  said  coui't  shall  be  selected 
as  provided  by  law,"  let  them  be  selected  -as  provided,  in  the  Consti- 
tution ? 

Mr.  CARSON.  Mr.  Chairman:  Very  good;  then  what  is  your 
motion,  Judge  Keed? 

Mr.  REED.  Mr.  Chairman:  I  move  to  reconsider  the  vote  by 
which  section  6  of  article  V  was  adopted. 

Mr.  FISHER.   Mr.  Chairman:    I  second  the  motion. 

The  motion  was  agreed  to. 

On  the  question  recurring,  '  • 

Will  the  Committee  adopt  the  report? 

Ml'.  REED.  Mr.  Chairman:  I  do  not  know  how  you  would  enumer- 
ate that  first  paragraph  of  section  6,  article  V,  and  second  paragraph, 
section'G,  article  V,  be  amended,  by  striking  out  the  words  "president 
judge  of  said  courts  shall  be  selected  as  provided  by  law." 

"■Mr.  CARSON.  Mr.  Chairman:  On  behalf  of  the  committee,  we 
will  accept  that  amendment. 

The  CHAIRMAN.  The  suggestion  of  Judge  Reed  is  "the  president 
judge  of  said  court  shall  be  selected  as  provided  by  law,"  in  each 
of  these  paragraphs  be  stricken  out. 

Mr.  CARSON.  Mr.  Chairman:  And  let  it  stand  in  section  4 
as  adopted? 

Mr.  FOX.  Mr.  Chairman:  I  would  suggest  perhaps  it  would  be 
better  to  take  the  exact  language  of  the  Constitution  of  section  4  in 
place  of  the  clause  we  are  striking  out,  and  insert  "The  judge  oldest 
in  commission  shall  be  the  president  judge." 

The  CHAIRMAN.    That  would  make  it  definite,  it  would  seem. 

Mr.  CARSON.    Mr.  Chairman :    You  mean  carry  it  forward  ? 

Mr.  FOX.  Mr.  Chairman:  Yes,  sir;  carry  it  into  this  section. 
I  move  to  amend  that  the  words,  "the  judge  oldest  in  commission 
shall  be  the  president  judge,"  shall  be  carried  forward. 

Mr.  FISHER.   Mr.  Chairman:    I  second  the  amendment. 

On  the  question, 

Will  the  Committee  agree  to  the  amendment? 
Mr.  REED.    Mr.  Chairman:    That  does  not  seem  to  be  neces- 
sary. 

The  CHAIRMAN.  Put  in  "the  judge  oldest  in  commission  shall 
be  the  president  judge"  in  this  aiiicle. 

Mr.  REED.  Mr.  Chairman:  Why  is  that  necessary?  Section  4 
is  a  general  provision  applicable  to  all  courts  of  common  pleas.  --Un- 
less  the  gentleman  has  some  special  reason  for  it,  it  seems  to  me  it 
is  unnecessary. 

Mr.  ALTER.  Mr.  Chairman:  It  seems  to  me  it  might  possibly  be 
wise  to  do  as  Judge  Fox  suggested,  for  the  reason  that  it  has  been 
held  that  under  the  Constitution  of  1S73,  inasmuch  as  it  refers  to 
the  county  of  Philadelphia  and  the  county  of  Allegheny,  each  by 
name,  in  connection  with  their  common  pleas  courts,  these  two 
counties  are  put  in  classes  by  themselves  separate  from  the  rest  of 
the  state.  It  might  be  a  matter  of  wise  practice  to  follow  Judge 
Fox's  suggestion. 

Mr.  CARSON.  Mr.  Chairman:  I  think  it  would  be  wise  because 
it  settles  in  a  definite  way,  if  this  be  adopted,  any  possible  objection 
that  might  come,  or  conflict  among  the  judges  themselves,  as  to 
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priority.  We  have  five  president  judges  that  we  are  going  to  dis- 
turb, unless  my  friend,  Judge  Reed,  sees  some  objection. 

Mr.  REED.   Mr.  Chairman:    I  do  not  object. 

Mr.  CARSON.   Mr.  Chairman:   Very  well. 

The  CHAIRMAN.  Then  the  amendment  is  that  the  words  "the 
judge  oldest  in  commission  shall  be  president  judge"  shall  be  in- 
serted in  lieu  of  the  words  "the  president  judge  of  said  court  shall 
be  selected  as  provided  by  law." 

Mr.  FOX.  Mr.  Chairman:  I  think  the  latter  clause  should  go  in, 
"any  president  judge  re-elected  to  said  court  shall  continue  to  be  the 
president  judge  thereof." 

The  CHAIRMAN.  Then  the  amendment  will  be  considered  as  sug- 
gested by  Judge  Fox.  The  amendment,  in  order  that  the  records 
may  be  correct,  shall  be  in  lieu  of  the  words,  "The  president  judge 
of  said  court  shall  be  selected  as  provided  by  law,"  the  words  "The 
judge  oldest  in  commission  shall  be  the  president  judge,  but  any 
president  judge  re-elected  shall  continue  to  be  the  president  judge 
thereof."' 

On  the  question. 

Will  the  Committee  agree  to  the  amendment?  -  ■ 

It  was  agreed  to.  . 
On  the  question. 

Will  the  Committee  adopt  the  report  as  amended? 
It  was  adopted. 

ARTICLE  V,  SECTIONS  8,  9  AND  10. 

The  CHAIRMAN.  The  next  sections  to  come  before  the  Committee 
are  sections  8,  9  and  10  of  article  V  of  tlie  Constitution,  the  report 
of  Committee  No.  2  being  that  these  sections  be  stricken  out  of  the 
existing  Constitution,  the  substance  of  section  8  having  been  in- 
corporated in  section  6  as  heretofore  reported,  and  the  substance  of 
sections  9  and  10  having  been  incorporated  in  section  5  as  hereto- 
fore reported. 

The  Secretary  read  the  sections  as  follows: 

Section  8.  The  said  courts  in  the  counties  of  Philadelphia  and  Allegheny,  res- 
pectively, shall,  from  time  to  time,  in  turn  detail  one  or  more  of  their  judges  to'  hold 
the  courts  of  oyer  and  terminer  and  the  courts  of  quarter  sessions  of  the  peace  of 
said  counties,  in  such  manner  as  may  be  directed  by  law. 

Section  9.  Judges  of  the  courts  of  common  pleas  learned  in  the  law  shall  be 
judges  of  the  courts  of  oyer  and  terminer,  quarter  sessions  of  the  peace  and  general 
jail  delivery,  and  of  the  orphans'  court,  and  within  their  respective  districts  shall 
be  justices  of  the  peace  as  to  criminal  matters. 

Section  10.  The  judges  of  the  courts  of  common  pleas,  within  their  respective 
counties,  shall  have  power  to  issue  writs  of  certiorari  to  justices  of  the  peace  and 
other  inferior  courts  not  of  record,  and  to  cause  their  proceedings  to  be  brought  be- 
fore them,  and  right  and  justice  to  be  done. 

On  the  question, 

Will  the  Committee  adopt  the  report? 
It  was  adopted. 

ARTICLE  V,  SECTION  11. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  11  of  article  V  of  the  Constitution,  the  report  of  Committee 
No.  2  being  that  the  present  section  11  be  stricken  out  and  the  fol- 
lowing substituted. 

The  Secretary  read  the  proposed  section  as  follows : 
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Section  11.  Except  as  othewise  provided  in  this  Constitution,  justices  of  the 
peace  shall  be  elected  in  the  several  townships  and  may  be  elected  in  the  several 
boroughs  and  cities,  by  the  qualified  electors  thereof,  at  the  municipal  election,  in 
such  manner  as  shall  be  directed  by  law,  and  shall  be  commissioned  by  the  Governor 
for  a  term  of  six  j-ears.  No  township  shall  elect  more  than  one  justice  of  the  peace, 
and  no  person  shall  be  elected  to  such  office  unless  he  shall  have  resided  within  the 
township  for  two  years  next  preceding  his  election.  Not  more  than  one  justice  of 
the  peace  shall  be  elected  in  each  borough  unless  such  borough  contains  more  than 
five  thousand  inhabitants,  and  not  more  than  one.  justice  of  the  peace  shall  be  elected 
in  boroughs  for  each  additional  five  thousand  inhabitants  contained  therein.  In  case 
a  borough  shall  be  entitled  to  elect  more  than  one  justice  of  the  peace,  it  shall  be 
divided  into  districts  containing  not  less  than  five  thousand  inhabitants,  and  justices 
of  the  peace  shall  be  elected  by  the  qualified  electors  of  each  district.  No  person 
.shall  be  elected  to  such  office  in  boi-oughs  unless  he  shall  have  resided  within  the 
borough  or  district  for  at  least  three  years  preceding  his  election.  In  cities,  exclusive 
of  cities  of  the  first  class,  containing  over  five  hundred  thousand  inhabitants  not 
more  than  one  justice  of  the  peace  shall  be  elected  for  each  one  hundred  thousand 
inhabitants,  and  such  cities  shall  be  divided  into  districts  each  containing  not  less 
than  one  hundred  thousand  inhabitants,  and  the  justices  of  the  peace  shall  be 
elected  by  the  qualified  electoi-s  of  each  district.  In  cities  containing  less  than 
five  hundred  thousand  inhabitants  not  more  than  one  justice  of  the  peace  shall  be 
elected  for  each  fifty  thousand  inhabitants,  and  such  cities  shall  be  di^dded  into  dis- 
tricts each  containing  not  less  than  fifty  thousand  inhabitants,  and  the  justices  of 
the  peace  shall  be  elected  by  the  qualified  electors  of  each  district;  provided,  that 
every  city  may  have  at  least  one  justice  of  the  peace.  No  person  shall  be  elected  to 
such  office  in  cities  unless  he  shall  have  resided  within  said  city  or  district  for  at 
least  five  years  next  preceding  his  election.  All  justices  of  the  peace  and  aldermen 
in  office  when  this  Constitution  shall  be  adopted  shall  serve  their  unexpired  terms. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

JUSTICES  OF  THE  PEACE. 

Mr.  KELLY.  Mr.  Chairman:  The  chairman  of  our  committee 
suggested  that  I  make  a  little  explanation  of  this  section.  There  has 
been  a  great  deal  of  complaint  from  the  pubic  of  the  conduct  of  cer- 
tain justices  of  the  peace.  There  is  considerable  sentiment  against 
justices  of  the  peace,  I  thinlf,  generally  speaking,  caused,  of  course, 
by  the  conduct  of  some  justices  of  the  peace.  I  have  received  com- 
munications from  a  number  of  people  suggesting  that  they  be  entirely 
abolished.  The  thought  of  the  committee  was  that  they  should  not 
be  entirely  abolished,  but  that  some  changes  should  be  made.  One  of 
the  evils  that  we  labor  under  is  that  we  have  too  many  justices  of  the 
peace.  One  of  the  results  of  having  too  many  is  that  the  decent,  re- 
spectable, sensible  and  honest  justices  of  the  peace  get  nothing  to  do, 
and  the  one  who  gets  business  and  gets  emoluments  from  his  office  is 
the  one  who  stirs  up  quarrels  and  litigation,  which  are  unnecessary. 
The  office,  of  course,  is  a  very  old  one,  and  there  was  a  disinclination 
to  entirely  abolish  it.  So  the  Commission  will  observe  that  we  have 
said  at  the  beginning  here  that  justices  of  the  peace  shall  be  elected  in 
the  several  townships  and  may  be  elected  in  the  several  boroughs  and 
cities.  In  other  words,  we  retain  a.«i  a  constitutional  officer  in  the 
township  a  justice  of  the  peace,  only  leaving  it  to  the  legislature  to 
say  whether  they  shall  be  continued  in  the  boroughs  and  cities.  There 
are  now  at  least  two  justices  of  the  peace  in  every  township  of  the 
state,  and  at  least  two  in  every  borough,  and  in  many  instances  there 
are  more  because,  under  the  present  Constitution,  by  a  vote  of  the 
township  or  borough,  the  number  may  be  increased.  That  has  been 
done  in  a  great  many  instances.  We  provide  here  that  there  shall  be 
only  one  in  every  township,  thus  reducing  by  more  than  one-half  the 
number  of  justices  of  the  peace  in  the  townships.  In  boroughs  we 
say  that  there  shall  not  be  more  than  one  unless  the  borough  contains 
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more  than  Ave  thousand  inhabitants,  and  only  one  for  each  five  thou- 
sand inhabitants.  I  think  the  present  Constitution  provides  that  no 
person  shall  be  elected  justice  of  the  peace  unless  he  shall  have  resided 
one  year  in  the  ward,  until  he  shall  have  lived  two  years  next  pre- 
ceding his  election  in  the  township,  three  years  in  the  borough,  and 
five  years  in  the  city;  the  thought  being  that  it  would  increase  the 
likelihood  of  obtaining  better  men  to  aspire  to  and  hold  this  office. 
We  have  had  the  experience  of  having  men  move  into  certain  districts 
with  a  view  of  obtaining  this  office  of  justice  of  the  peace;  certain 
officers  who  have  seen  the  possibilities  of  the  office  have  moved  into 
the  district  for  the  purpose  of  anticipating  an  election  to  such  an 
office.  By  extending  the  time  required  for  residence  in  the  respective 
districts,  two  years  in  townships,  three  years  in  boroughs,  and  five 
years  in  cities,  we  thought  that  we  would  help  the  situation,  and  that 
it  would  prevent  the  moving  into  districts  with  a  view  of  obtaining 
this  office.  It  would  be  I'ather  discouraging  to  hiive  to  live  ir  the 
district  so  long. 

Under  the  judiciary  article,  section  1,  article  V,  it  is  provided  that 
the  judicial  power  of  the  commonwealth  shall  be  vested  in  a  supreme 
court  and  superior  court,  courts  of  common  pleas,  courts  of  oyei  and 
terminer  and  general  jail  delivery,  and  courts  of  quarter  sessions, 
orphans'  courts,  and  any  such  other  courts  as  the  general  assembly 
may  from  time  to  time  establish.  By  using  the  language  "may" 
instead  of  "shall,"  with  respect  to  boroughs  and  cities,  the  legisla- 
ture is  enabled  to  substitute  some  other  form  of  inferior  court  for  the 
office  of  justice  of  the  peace.  We  have  left  out  entirely  the  word 
"alde'^man,"  except  in  the  last  clause,  which  provides  that  all  justices 
of  the  peace  and  aldermen  in  office  when  this  Constitution  shall  be 
adopted  shall  serve  their  unexpired  term.  Of  course,  there  is  nothing 
here  that  will  prevent  the  legislature  from:  calling  them  aldermen  or 
creating  aldermen  in  the  cities  if  they  see  fit. 

Mr.  KEED.  Mr.  Chairman:  I  would  like  to  ask  the  gentleman 
while  he  is  on  his  feet,  why  do  you  distinguish  between  cities  of  the 
first  and  second  class,  and  restrict  us,  the  city  of  Pittsburgh,  to  one 
justice  of  the  peace  to  one  hundred  thousand  people?  Is  not  that  too 
large  a  district  for  one  man? 

Mr.  KELLY.  Mr.  Chairman:  Well,  I  can  only  say  that  the  mem- 
bers of  our  committee  from  Philadelphia  suggested  that  they  were  en- 
tirely too  numerous,  and  that  one  for  every  one  hundred  thousand  in 
a  city  of  this  size  woud  be  sufficient.  I  do  not  think  there  is  any  ob- 
jection on  the  part  of  the  committee  to  change  that  to  a  smaller  num- 
ber. Judge  Reed  if  in  your  judgment  it  would  require  a  larger  number 
in  the  city  of  Pittsburgh.  We  simply  arbitrarily  took  five  hundred 
thousand  as  the  dividing  line  between  the  larger  and  small  cities  and 
provided  for  fifty  thousand  in  the  smaller  and  one  hundred  thousand 
in  the  larger.   I  am  sure  there  is  no  objection  to  changing  this  figure. 

Mr.  REED.   Mr.  Chairman:   I  think  that  should  be  fifty  thousand. 

Mr.  KELLY.  Mr.  Chairman:  If  our  chairman  will  accept  that,  we 
will  say  fifty  thousand  in  all  cities. 

Mr.  BEED.    Mr.  Chairman:    Exclusive  of  cities  of  the  first  class? 

Mr.  KELLY.  Mr.  Chairman:  Exclusive  of  cities  of  the  first  class, 
there  would  be  no  objection  to  that. 

The  CHAIRMAN.  The  report  will  be  considered  as  amended  in 
that  respect.  _ 
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Mr.  KELLY.  Mr.  Chairman:  I  might  snggest  that  when  this 
particular  clause  was  prepared  the  following  clauses  which  we  have 
not  arrived  at  yet  which  apply  only  to  Philadelphia  had  not  yet  been 
formulated,  and  the  thought  in  the  mind  of  the  draftsman  of  the 
clause  under  consideration  was  to  cover  all  cities,  including  the  city 
of  Philadelphia,  there  being  a  special  clause  in  article  V,  section  9, 
for  Philadelphia,  which  may  necessitate  some  change  in  the  language 
of  this  paragraph  8. 

Mr.  FISHER.  Mr.  Chairman:  From  my  observation  the  abuses 
most  complained  of  in  the  administration  of  the  ofiflce  of  justice  of  the 
peace  arise  from  the  fee  system.  I  would  like  to  ask  Judge,  Kelly 
whether  or  not  his  committee  gave  thought  to  some  sj^stem  of  minor 
judiciary  which  would  relieve  that  evil. 

Mr.  KELLY.  Mr.  Chairman:  I  would  say  in  answer  to  the  gentle- 
man from  Indiana  that  the  committee  did  consider  the  question  of 
providing  some  other  system  of  jurisdiction  in  the  smaller  and  minor 
matters,  but  it  was  the  thought  of  the  committee  that  it  could  safely 
be  left  to  the  legislature,  and  it  would  then  be  left  more  elastic. 
If  some  system  which  might  be  fonnulated  should  prove  to  be  in- 
effective or  unsatisfactory,  it  could  then  be  changed,  whereas  if  we 
provided  specitically  in  the  Constitution  for  some  rigid  form  of  in- 
ferior courts,  we  would  be  committed  to  it  regardless  of  how  it  might 
work  out.  It  further  was  thought  that  the  use  of  the  word  "may'' 
as  to  boroughs  and  cities  would  leave  the  matter  entirely  to  be  worked 
out  by  the  legislature  and  simply  retain  the  word  "shall"  with  refer- 
ence to  townships;  the  thought  being  that  it  would  be  important 
that  we  should  always  have  justices  of  the  peace  in  the  townships. 
We  seldom  have  any  complaints  in  the  townships,  and  in  the  matter 
of  taking  acknowledgments  and  administering  oaths,  and  a  number 
of  things,  we  thought  probably  that  that  should  be  retained ;  so  that 
it  is  perfectly  feasible  and  will  be  perfectly  legal  under  this  clause, 
taken  in  connection  with  the  first  clause  of  the  judiciary,  which  pro- 
vides for  such  other  courts  as  the  general  assembly  may  from  time 
to  time  establish,  for  the  legislature  to  provide  for  any  form  that 
it  in  its  wisdom  may  see  fit  to  provide  for  in  the  matter  of  the  inferior 
courts. 

The  CHAIRMAN.  The  Chair  believes  that  this  is  one  of  the  most 
important  reforms  that  this  Commission  can  consider.  The  Chair's 
experience  for  six  years  as  the  district  attorney  of  the  county  in 
which  he  lives,  and  his  subsequent  experience  leads  him  to  the  thought 
that  some  of  the  worst  misunderstandings,  particularly  of  the  for- 
eign population,  we  have  as  to  our  government  grow  out  of  their  con- 
tact with  the  minor  judiciary,  and  therefore  the  Chair  has  attempted 
to  di'aft  a  substitute  for  the  report  of  the  committee  which  the  Sec- 
retary will  read.  , 

The  Secretary  read  the  substitute  as  follows : 

Section  11.  For  the  better  administration  of  justice  each  county  of  this  common- 
wealth, except  Philadelphia  county,  shall  be  divided  by  the  court  of  common  pleas  of 
the  judicial  district  in  which  such  county  or  counties  may  be  into  districts  to  be 
known  as  justice  of  the  peace  districts.  A  borough,  town  or  township  may  consti- 
tute a  separate  district,  may  be  divided  or  may  be  joined  with  one  or  more  other 
boroughs,  towns  or  townships,  as  the  court  shall  see  fit.  Each  city,  other  than  the 
city  of  Philadelphia,  shall,  separately  or  joined  with  one  or  more  boroughs  or  town- 
ships, or  both,  constitute  a  separate  district,  and  shall  be  entitled  to  at  least  one 
justice  of  the  peace.    Cities  containing  a  population  of  four  hundred  thousand  or  less 
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shall  be  divided  into  convenient  districts  for  each  fifty  thousand  inhabitants;  cities 
containing  a  population  of  more  than  four  hundred  thousand  shall  be  divided  into 
convenient  districts  for  each  one  hundred  thousand  inhabitants. 

The  Governor  shall  commission  one  person  as  justice  of  the  peace  for  each  district 
herein  pi-ovided  for,  to  serve  for  a  term  of  six  years  if  he  shall  so  long  behave  him- 
self well.  Any  such  justice  shall  be  removed  for  cause  by  the  Governor  on  his  own 
initiative  and  after  hearing,  or  upon  a  certificate  of  unfitness  issued  after  hearing  by 
the  proper  court  of  common  pleas.  Vacancies  in  the  ofiice  of  justice  of  the  peace 
shall  be  filled  by  the  Governor. 

No  person  shall  be  eligible  for  appointment  who  has  not  resided  within  the  terri- 
tory comprised  in  the  respective  district  for  a  period  of  two  years  prior  thereto.  No 
person  who  is  not  learned  in  the  law  shall  be  appointed  as  justice  of  the  peace  in  any 
district  containing  a  city.  Every  justice  of  the  peace  shall  reside  in  the  district  for 
which  he  is  appointed  during  his  term  of  oflice. 

For  all  services  rendered  in  any  judicial  proceeding,  justices  of  the  peace  shall  re- 
ceive a  .salary  which  shall  be  in  lieu  of  all  other  compensation,  and  which  shall  be 
fixed  by  law  and  paid  by  the  proper  county.  All  fees  received  for  any  such  services 
shall  be  paid  into  the  county  treasury  for  the  use  of  the  county. 

The  jurisdiction  and  powers  of  the  justices  of  the  peace  hereinbefore  provided  for 
shall  be  the  same  as  now  conferred  and  exercised  by  justices  of  the  peace,  and  such 
as  may  hereafter  be  conferred  by  law. 

All  justices  of  the  peace  now  in  office  shall  serve  out  their  unexpired  term,  after 
which  time  the  office  of  justice  of  the  peace,  as  it  existed  immediately  prior  to  the 
adoption  of  this  provision,  is  hereby  abolished. 

The  general  assembly  shall,  at  its  next  session  after  the  adoption  of  this  Consti- 
tution, enact  such  laws  as  may  be  necessary  to  cari'y  this  section  into  effect. 

Mr.  CUYLER.   Mr.  Chairman :   I  second  the  substitute. 
On  the  question, 

Will  the  Committee  adopt  the  substitute? 

The  CHAIRMAN.  The  Chair  desires  to  say  that  he  has  no  pride 
of  opinion  in  this  substitute  as  proposed.  He  wants  to  hear  it  freely 
discussed.  It  is  only  offered  as  a  tentative  suggestion  for  bne  of  the 
most  crying  evils  that  exist  in  the  state  today.  It  did  seem  to  the 
Chair  that  if  the  courts  created  justice  of  the  peace  districts  and 
the  Governor  appointed  the  justices  of  the  peace,  the  justices  of  the 
peace  would  then  become  the  officers  that  it  was  intended  in  the 
common  law  they  should  be,  because  it  is  the  opinion  that  high-grade 
men  would  be  called  to  the  state  service  and  the  justices  would  be  of 
real  value. 

The  question  then  is  on  the  substitute  that  has  just  been  read  and 
copies  of  which  I  think  are  on  the  desks  of  the  members  of  the 
Commission.  I  think  there  is  to  be  added  the  word  "aldermen"  in 
two  places  that  is  not  in  the  draft  before  us,  as  the  Secretary  read 
it  in ;  it  was  inadvertantly  left  out  in  the  hasty  preparation  of  the 
draft. 

Mr.  CARSON.  Mr.  Chairman:  In  order  that  we  may  have  the 
benefit  of  the  views  of  the  members  of  the  Committee  of  the  Whole, 
I  should  like,  before  the  qitestion  is  put  to  a  vote,  full  discussion. 
I  have  overheard  some  conversation  across  the  desks  which  I  would 
like  very  much  to  hear  expressed  in  the  open. 

The  CHAIRMAN.  So  would  the  Chair.  What  we  are  all  anxious 
to  do,  I  am  sure,  is  to  work  out  some  solution  of  this  question,  of  this 
critical  situation,  that  will  be  to  the  credit  of  the  state. 

Mr.  REED.  Mr.  Chairman:  Could  we  postpone  this  particular 
section  to  be  taken  up  immediately  after  recess,  so  that  we  will  have 
an  opportunity  to  fully  consider  it?    It  is  particularly  complicated — 

The  CHAIRMAN.   The  suggestion  is  all  right. 

SECTION  11  OF  ARTICLE  V  POSTPONED. 
Mr.  ALTER.    Mr.  Chairman:    I  move  that  further  consideration 
of  this  section  and  the  substitute  be  postponed  until  after  the 
luncheon  recess. 


Feb.  10]        CONSTITUTIONAL  AMENDMENT  AND  REVISION 


Mr.  REED.   Mr.  Chairman :   I  second  the  motion. 
The  motion  was  agreed  to. 

ARTICLE  V,  SECTION  12. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  12  of  article  V  of  the  Constitution,  the  report  of  Committee 
No.  2  being  that  section  12  be  stricken  out  and  the  following  sub- 
stituted. 

The  Secretary  read  the  section  as  follows: 

Section  12.  In  Philadelphia  the  office  of  magistrate  is  abolishod  and  there  shall  be 
established  in  said  county  eighteen  courts  not  of  record  of  police  and  civil  cases, 
with  jurisdiction  not  exceeding  two  hundred  dollars.  The  general  assembly  shall 
divide  said  city  into  eighteen  numbered  districts  of  compact  territory,  as  nearly  equal 
in  population  as  may  be,  but  shall  not  include  a  part  of  a  ward  in  any  district.  Such 
courts  shall  be  held  by  judges,  whose  term  of  office  shall  be  six  years,  and  the  said 
judges  shall  be  elected  by  the  qualified  electors  in  the  respective  districts  at  the  muni- 
cipal -election  in  tlie  odd-numbered  years.  The  judges  shall  be  compensated  by  fixed 
salaries  to  be  paid  by  the  county ;  they  shall  exercise  such  civil  and  criminal  juris- 
diction as  is  exercised  by  justices  of  the  peace,  except  as  herein  provided,  or  as  may 
be  changed  by  law,  but  no  law  shall  increase  the  amount  of  their  civil  jurisdiction 
or  confer  upon  them  political  duties.  The  rules  of  practice  and  procedure  in  such 
courts  shall  be  established  by  the  supreme  court,  and  when  so  established  and  pub- 
lished, as  provided  by  law,  said  rules  shall  have  the  force  of  a  statute.  The  bound- 
aries of  the  districts  of  said  courts  may  be  changed  by  the  general  assembly  from 
time  to  time,  but  not  more  often  than  once  in  every  ten  years,  at  which  time  also 
additional  districts  may  be  created,  but  not,  however,  so  that  the  total  number  of 
said  districts  shall  be  more  than  one  for  every  one  hundred  thousand  of  the  popu- 
lation of  said  county.  The  said  courts  shall  be  known  as  district  peace  courts,  and 
the  said  judges  as  district  peace  judges.  The  general  assembly  shall,  at  its  next  ses- 
sion after  the  adoption  of  this  Constitution,  pass  such  laws  as  may  be  necessary  to 
carry  this  section  into  effect,  fix  the  costs  of  proceedings  in  said  courts  and  provide 
for  the  relief  from  payment  of  costs  of  such  persons  as  would  be  unable  without 
hardship  to  pay  the  same.  .  . 

On  the  question, 

Will  the  Committee  adopt  the  report? 

DISTRICT  PEACE  COURTS  IN  PHILADELPHIA. 

Mr.  CARSON.  Mr.  Chairman  r  I  should  like  to  have  a  member 
of  the  committee,  who  is  especially  familiar  with  the  Constitution, 
and  who  has  given  much  time  and  consideration  to  the  draft  that  is 
now  under  consideration,  to  take  the  floor;  I  would  like  Judge  Gor- 
don to  do  as  Judge  Kelly  did  and  expoimd  that  particular  section. 

Mr.  GORDON.  Mr.  Chairman:  I  think  this  provision  ought 
probably  follow  the  one  offered  by  yourself  with  reference  to  justices 
of  the  peace  throughout  the  state,  but  I  would  state  the  thought 
which  moved  the  committee,  and  induced  it  to  adopt  this  provision, 
and  myself  to  offer  it,  although  I  have  not  given  any  great  or  pro- 
found study  to  the  question.  I  therefore  want  to  disavow  any  such 
merit.  At  the  present  time  the  Constiution  provides  that  there 
shall  be  established  in  Philadelphia  a  district  for  every  thirty  thou- 
sand of  population,  and  there  are  at  the  present  time  twenty-seven, 
each  filled  by  a  magistrate  who  has  the  jurisdiction  of  a  justice  of 
the  peace,  and  in  civil  cases  his  jurisdiction  is  limited  to  one  hundred 
dollars.  They  are  elected  on  a  general  ticket;  they  have  been  now 
in  operation  for  over  forty  years,  and  have  proven  I  think  a  failure. 
Why  this  failure?  It  would  probably  be  impossible  to  say  with 
definiteness.  One  does  not  like  to  arraign  as  large  a  body  of  public 
officers  as  the  magistrates  of  the  city  of  Philadelphia,  but  I  am  sure 
I  speak  well  within  the  terms  of  moderation  when  I  say  that  an 
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enormous  majority  of  the  citizens  of  Philadelphia  want  to  see  the 
magistrates'  courts  abolished.    I  think  also  I  might  say  without  any 
invidiousness  that  the  character  of  the  magistrates  in  the  city  of 
Philadelphia  has  not  been  such  as  would  make  them  public  servants 
having  the  confidence  of  the  commixnity,  and  in  many  instances  they 
have  been  a  source  of  criticism  for  their  personal  and  ofificial  char- 
acter, and  altogether  have  become  obnoxious  to  tlie  people.  To  abolish 
those  magistrates,  as  the  committee  did,  required  something  to  be  put 
in  their  place.  We  have  to  have  the  minor  judicial  offices.  Formerly 
we  had  aldermen,  and  they  were  abolished  by  the  Constitution  of 
1874.    Therefore  the  question  occurred,  who  should  take  the  place 
of  the  police  magistrate  in  exercising  the  primary  jurisdiction  of  jus- 
tices of  the  peace?    The  first  thought  that  occurred  was  that  the 
magistrates  were  too  numerous.    The  provision  requiring  one  for 
every  thirty  thousand  seemed  to  create  an  uniiecessarily  large  body 
of  minor  judges.    There  may  be  good  reason  in  the  county  districts 
for  giving  a  justice  of  the  peace  to  every  thirty  thousand  population 
or  less.    Indeed,  In  the  tOAvnships  the  population  is  very  much  less 
and  a  few  thousand  have  the  benefit  of  the  justice  of  the  peace. 
There  is  reason  for  it  because  of  the  extent  of  their  territory  and 
the  mode  of  travel,  but  even  that  has  been  very  much  minimized  by 
invention,  and  the  farmer  travels  now  with  much  more  rapidity  in 
various  directions  than  he  did  formerly.    It  seemed,  therefore,  that 
thirty  thousand  was  too  small  a  number  for  the  jurisdiction  of  what- 
ever officer  we  put  in  place  of  the  magistrate  in  the  city  of  Phila- 
delphia, and  one  hundred  thousand  was  fixed  as  their  number.  There 
are  probably  one  million  seven  hundred  and  fifty  thousand  or  more 
inhabitants  in  Philadelphia ;  that  is,  each  magistrate  having  over 
one  hundred  thousand.    Therefore  eighteen  seemed  to  be  about  the 
proper  number.    It  would  be  ten  less  than  the  existing  magistrates. 
But  what  sort  of  a  primary  judge,  what  sort  of  a  magistrate  should 
he  be?   What  could  be  done  to  elevate  the  office?    What  could  be 
done  to  make  it  one  of  more  practical  usefulness  than  it  is  at  present? 
At  the  present  time  these  magistrates  are  mainly  concerned  with 
station  houses.    I  think  nearly  every  station  house  has  a  separate 
magistrate  who  comes  there  daily  to  hear  the  criminal  cases.  Some 
of  them  have  considerable  civil  jurisdiction.   The  return  of  their  fees 
which  is  required  to  be  made  by  them  to  the  city  treasurer  shows 
that  a  great  many  have  very  little  business  and  a  few,  especially 
those  whose  districts  are  in  the  center  of  population,  have  a  great 
deal.    But  what  could  be  done  to  increase  their  usefulness?  What 
could  be  done  to  give  them  greater  dignity?    Well,  first,  the  term 
"police  magistrate"  itself  seems  to  be  rather  of  an  inferior  style ;  they 
immediately  come  to  have  the  thought  in  the  public  mind 'of  being 
solely  connected  with  the  administration  of  justice,  of  being  merely 
justices  of  the  peace  who  hear  police  cases,  who  come  early  in  the 
morning,  and  sometimes  not  with  all  their  faculties  awake,  to  hear 
the  cases  of  the  drunks  in  the  station  house.    Now,  the  character 
of  a  judge's  jurisdiction  may  sometimes  reflect  disastrously  upon 
himself.   If  these  lower  courts,  therefore,  in  the  city  of  Philadelphia 
had  their  names  changed,  we  thought  that  of  itself  might  make 
some  little  difference,  some  little  advance.   Of  course,  it  would  count 
for  nothing,  because  the  weed  would  smell  just  as  offensively  called 
by  any  name.    But,  to  increase  their  territory  and  raise  their  juris- 
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diction,  the  civil  jurisdiction  was  raised  to  two  liundred  dollars  for 
other  reasons,  as  I  will  state.    As  they  exist  at  present,  these  local 
judges  have  no  rules  except  those  which  they  establish  for  them- 
selves, and  those  rules  are  not  written  rules,  but  are  composed  of  tlie 
vagaries*  and  temperaments  of  the  different  magistrates  themselves. 
Since  we  raised  their  civil  jurisdiction,  it  therefore  appeared  that  it 
would  be  a  wise  thing  to  give  these  courts  a  definiteness  in  their 
practice  and  procedure,  and  hence  the  thought  that  the  supreme 
court  should  define  the  rules  of  practice  and  procedure  of  the  mag- 
istrates' courts  in  Philadelphia.    This  would  not  only  give  regu- 
larity and  uniformity  and  all  the  benefits  of  clearly  thought-out  pro- 
cedure and  practice  by  a  competent  body,  but  it  would  also  carry 
with  it  a  sort  of  moral  and  possibly  legal  supervision  of  them  by 
the  supreme  court.    Also  that  court  could  from  time  to  time  make 
such  changes  in  the  practice  and  procedure  as  public  exigency  and 
public  demand  would  seem  to  require.    In  fixing  the  jurisdiction  of 
two  hundred  dollars,  also,  it  was  believed  that  there  would  be  some 
relief  in  the  matter  of  small  litigation.    At  the  present  time  civil 
jurisdiction  is  one  hundred  dollars;  beyond  that  one  must  go  into 
the  municipal  court  or  the  common  pleas  court.    Now  the  lawyers 
here  know,  and  probably  the  laymen  have  had  some  knowledge  also 
in  original  jurisdiction,  that  while  it  is  inexpensive  to  a  certain  class 
of  the  community,  it  is  very  expensive  to  others,  and  is  a  barrier  also 
in  many  cases  to  the  pressing  of  otherwise  just  claims.      In  the 
new  municipal  court  in  the  city  of  Philadelphia  there  is  a  require- 
ment, where  either  party  desires  a  jury  trial,  that  the  jury  fee  shall 
be  paid  in  advance  as  well  as  the  other  costs.    If  two  hundred  dol- 
lars were  made  the  jurisdiction  of  these  magistrates  in  the  city  of 
Philadelphia,  and  if  the  office  were  established  by  the  legislature, 
as  this  provision  requires  that  it  shall  be,  and  that  provision  Avere 
also  made  through  an  act  of  assembly  that  persons  who  would  find  it 
a  hardship  to  pay  the  cost  may  under  the  provisions  of  a  well-con- 
sidered act  be  relieved  from  it,  it  was  thought  that  a  large  number 
of  civil  cases  might  be  brought  to  a  determination  very  expeditiously 
and  cheaply  for  that  class  of  the  community  which  needs  justice  and 
very  often  cannot  afford  to  pay  for  it.    Of  course,  in  Philadelphia 
we  suffer  from  certain  evils  in  official  life  which  are  peculiar  to  us. 
I  do  not  mean  peculiar  to  us  as  individuals,  as  a  social  unit,  but 
peculiar  to  us  as  living  under  certain  political  sentiment  and  in  a 
certain  politicial  atmosphere,  an  atmosphere  which  is  all-pervading 
and  a  sentiment  which  is  so  general,  almost  universal,  that  the  domi- 
nant party  there  has  a  majority  so  ample  that  it  can  do  pretty  much 
what  it  pleases  in  the  election  of  officers  depending  upon  the  vote 
of  the  entire  municipality.   Now,  the  existing  magistrates  are  elected 
on  a  single  ticket  and  voted  for  by  the  whole  city  with  the  result 
that  the  dominant  party  can  elect  the  two-thirds  which  they  are  al- 
lowed to  vote  for  under  the  exising  law  without  difficulty.  There 
could  not  be  a  successful  contest  made  throughout  the  whole  city  on 
any  one  magistrate  or  inferior  officer  of  a  bad  character,  and  also 
since  the  existing  law  provides  for  minority  representation  on  these 
courts,  the  majority  party  carries  along  the  minority  as  a  tag  to  its 
heels,  and  in  practice  elects  the  minority  magistrate,  and  elects  them 
on  the  entire  ticket.    It  was,  therefore,  thought  that  there  might 
be  some  gain  in  the  election  of  these  magistrates  if  they  were  elected 
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in  their  district  by  this  method  of  computation,  assuming  that  the 
majority  of  the  dominant  party  in  the  city  is  limited  to  twenty-five 
thousand.  The  average  majority,  therefore,  in  eighteen  districts  would 
be  about  seven  thousand,  but  many  of  these  districts  would  have  a 
very  much  larger  majority  than  that,  and  some  would  have  a  very 
ranch  smaller  majority  than  that,  and  then  there  would  be  an  op- 
portunity for  the  electors  voting  in  the  particular  separate  districts 
to  make  selections  based  upon  fitness  and  characer;  and  also  the 
whole  matter  would  be  robbed  to  a  large  extent  of  its  political  as- 
pect, because  an  entire  ticket  of  twenty-eight  magistrates  would  not 
be  elected  throughout  the  whole  city  by  one  vote,  and  also  it  is  to 
be  assumed  that  these  magistrates  in  separate  districts  would  by  and 
by  come  to  have  a  character  peculiar  to  the  districts  and  peculiarly 
known  to  the  people  of  that  district,  so  that  if  they  come  up  for  re- 
election in  that  district  there  would  be  a  chance  to  defeat  a  bad  mag- 
istrate and  to  elect  a  good  one.  Therefore,  there  is  a  greater  oppor- 
tunity for  the  exercise  of  choice  and  discrimination  when  the  mag- 
istrates are  elected  in  the  separate  districts  rather  than  on  entire 
tickets.  These  are  the  general  thoughts,  I  think,  which  actuated 
the  committee  and  which  were  in  my  mind  in  making  this  suggestion 
which  is  incorporated  in  this  amendment.  I  have  no  particular  fond- 
ness for  this  child  which  has  not  been  born  with  any  great  labor,  but 
it  has  a  suggestion  in  it  which  I  think  might  probably  be  improved 
upon  by  the  members  of  this  Commission.  That  suggestion  is  that  in 
Philadelphia  these  minor  courts  may  be  made  more  important  in  their 
jurisdiction,  more  dignified  in  the  character  of  their  procedure,  more 
responsible  to  a  great  body  like  the  supreme  court  for  the  character 
of  their  proceedings,  and  more  amendable  to  the  popular  voice  in  that 
they  are  elected  in  districts  and  not  over  the  entire  city.  I  believe 
these  are  the  main  thoughts  which  operated  to  induce  the  committee 
to  report  this  provision. 

The  CHAIRMAN.  The  Chair  with  much  greater  modesty  even 
than  in  the  case  of  the  presentation  of  the  former  substitute,  and 
with  very  much  less  knowledge  on  the  subject  of  the  minor  judiciary 
in  Philadelphia  than  he  has  of  the  minor  judiciary  of  the  country — 
never  having  appeared  as  counsel  before  the  minor  judiciary  in  Phila- 
delphia but  once,  and  believing  that  trials  there  were  by  wager  of 
battle  and  not  by  wager  of  law,  and  therefore  being  glad  to  escape — 
submits  to  the  Commission  a  substitute  for  the  report  of  the  commit- 
tee with  very  much  less  certainty  of  judgment  than  he  had  in  the  for- 
mer one. 

The  substitute  was  read  by  the  Secretary  as  follows: 

Section  12.  In  Philadelphia  the  office  of  magistrate  is  abolished  and  there  shall 
be  established  is  said  county  eighteen  courts,  not  of  record  of  police  and  civil  cases, 
with  jurisdiction  not  exceeding  three  hundred  dollai's.  The  court  of  common  pleas 
of  said  county  shall  divide  said  city  into  eighteen  numbered  districts  of  compact 
territory,  as  neai-ly  equal  in  population  as  may  be.  Such  courts  shall  be  held  by 
judges  learned  in  the  law,  who  shall  be  appointed  by  the  Governor,  and  whose  term 
of  office  shall  be  six  years,  if  they  shall  so  long  behave  themselves  well.  For  any 
reasonable  cause,  duly  found  by  the  court  of  common  pleas  of  said  county  after  pub- 
lic hearing,  any  such  judge  may  be  removed  from  office,  and  the  Governor  shall  ap- 
point his  successor.  The  judges  shall  be  compensated  by  fixed  salary  to  be  paid  by 
the  county ;  they  shall  exercise  such  civil  and  criminal  jurisdiction  as  is  exercised 
by  the  court  of  common  pleas,  and  when  so  established  and  published  as  provided  by 
No  law  shall  increase  the  amount  of  their  civil  jurisdiction  or  confer  upon  them  poli- 
tical duties.  The  rules  of  practice  and  procedure  in  such  court  shall  be  established 
by  the  court  of  common  pleas,  and  when  so  established  and  published  as  provided  by 
law,  said  rules  shall  have  the  force  of  a  statute.    The  boundaries  of  the  districts  of 
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said  courts  may  be  changed  by  the  court  of  common  pleas  from  time  to  time,  but  not 
more  than  once  in  every  ten  years,  at  which  time  also  additional  districts  may  be 
created,  but  not,  however,  so  that  the  total  number  of  said  districts  shall  be  more 
than  one  for  every  one  hundred  thousand  of  the  population  of  said  county.  The  said 
courts  shall  be  known  as  district  peace  courts,  and  the  said  judges  as  district  peace 
judges.  The  general  assembly  shall,  at  its  next  session  after  the  adoption  of  this 
Constitution,  pass  such  laws  as  may  be  necessary  to  carry  this  section  into  effect. 

Mr.  G-ORDON.   Mr.  Cliairman :   I  second  the  substitute. 
On  the  question, 

Will  the  Committee  adopt  the  substitute? 

SECTION  12  OF  ARTICLE  V  POSTPONED. 

Mr.  CARSON.  Mr.  Chairman:  I  move  that  this  draft  go  over  in 
the  same  way  as  the  previous  one  so  that  we  may  consider  the  two 
drafts  together  after  the  recess. 

Mr.  FISHER.   Mr.  Chairman:   I  second  the  motion. 

The  motion  was  agreed  to. 

The  CHAIRMAN.  On  reading  the  sections  somewhat  hastily,  the 
Chair  would  gather  that  there  ought  to  be  some  changes  in  language. 
I  mean  that  the  language  of  the  two  sections  ought  to  be  the  same, 
particularly  on  the  question  of  removal.  I  drew  one  with  one  thought, 
and  the  other  with  another  thought,  but  it  seems  to  me  that  they 
ought  to  be  considered  as  drawn  in  parallel  language. 

ARTICLE  V,  SECTION  13. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  13  of  article  V  of  the  Constitution,  the  report  of  Committee 
No.  2  being  that  section  13  be  retained  as  it  stands  in  the  present 
Constitution. 

The  Secretary  read  the  section  as  follows: 

Section  13.  All  fees,  fines  and  penalties  in  said  courts  shall  be  paid  into  the 
county  treasury. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  CARSON.  Mr.  Chairman:  That  simply  provides  that  all 
fees,  fines  and  penalties  in  said  courts  shaU  be  paid  into  the  county 
treasury.    Do  you  think  that  ought  to  stand  ? 

Mr.  REED.  Mr.  Chairman:  "All  fees,  fines  and  penalties  in  said 
courts  shall  be  paid  into  the  county  treasury."  Does  that  include 
all  justices  of  the  peace  and  magistrates? 

The  CHAIRMAN.   I  take  it  for  granted  that  it  would. 

Mr.  REED.  Well,  but  in  your  section,  referring  to  justices  of  the 
peace,  he  is  just  a  justice  of  the  peace ;  are  there  any  fees  that  ought 
to  go  into  the  state  treasury  and  not  into  the  county  treasury?  I 
am  asking  that  simply  for  informaion. 

The  CHAIRMAN.  It  would  seem  that  that  section  will  require 
some  recasting  if  we  decide  on  the  minor  judiciary  section.  If  that 
should  be  done  it  couid  be  reconsidered  in  the  light  of  the  changes 
made  in  this  section. 

Mr.  PEPPER.  Mr.  Chairman :  I  move  that  consideration  of  this 
section  be  postponed  to  await  the  action  of  the  Committee  of  the 
Whole  on  section  5. 

Mr.  CARSON.     It  ought  to  be  section  4. 
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Mr.  PEPPER.  Section  4,  I  beg  your  pardon;  I  withdraw  the 
motion.  I  was  under  a  misapprehension,  I  thought  that  section  5 
was  the  one  that  we  were  going  to  take  up  this  afternoon. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report? 

It  was  adopted. 

ARTICLE  V,  SECTION  14. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  14  of  article  V  of  the  Constitution,  the  report  of  Committee 
No.  2  being  that  the  present  section  14  be  stricken  out  and  the  fol-' 
lowing  section  be  inserted  in  lieu  thereof. 

The  Seci'etary  read  the  section  as  follows: 

Section  14.  lu  all  cases  of  summary  conviction  in  this  commonwealth  or  of  judg- 
ment in  suit  for  a  penalty  before  a  magistrate  or  court  not  of  record,  either  party 
may  appeal  to  such  court  of  record  and  on  such  terms  as  may  be  prescribed  by  law. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  CARSON.  Mr.  Chairman:  The  substantial  change  between 
the  suggestion  as  made  and  the  section  as  it  now  stands  is  that  we 
strike  out  the  words  "upon  allowance  of  the  appellate  court  or  the 
judge  thereof  upon  cause  shown,"  because  it  is  always  embarrassing 
tc  the  court  to  issue  a  writ  of  special  allocatur. 

Mr.  FISHER.  Mr.  Chairman:  May  1  call  the  attention  of  the 
Commission  to  the  word  "magistrate"  in  this  section?  Is  it  the 
proper  term  iu  the  proposed  changes? 

Mr.  CARSON.  That  will  have  to  be  taken  out  in  order  to  make  it 
conform,  if  we  abolish  the  magistrates,  and  call  them  something  else. 
We  ought  to  take  care  of  that. 

The  CHAIRMAN.  It  occurs  to  the  Chair  that  the  word  "mag- 
istrate" as  used  in  this  section  is  used  in  its  broad  generic  sense, 
and  not  as  applying  to  magistrates  as  denominated  in  the  Constitu- 
tion, because  the  word  is  used  as  to  all  magistrates,  justices  of  the 
peace  and  aldermen. 

Mr.  CARSON.  We  might  say  all  judicial  officers  which  would 
make  it  comprehensive.  I  move  to  amend  by  striking  out  the  word 
"magistrate"  and  insert  in  lieu  thereof  the  words  "all  judicial  of 
ficers." 

Mr.  FISHER.   Mr.  Chairman:    I  second  the  amendment. 
The  amendment  was  agreed  to. 
On  the  question, 

Will  the  Committee  adopt  the  report  as  amended? 
It  was  adopted. 

ARTICLE  V,  SECTION  15. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  15  of  article  V  of  the  Constitution,  the  report  of  Committee 
No.  2  being  that  the  present  section  be  stricken  out,  the  substance 
having  been  incorporated  in  section  4  as  recommended. 

The  Secretary  read  the  section  stricken  out  as  follows: 

Section  15.  All  judges  required  to  be  learned  in  the  law,  except  the  judges  of  the 
supreme  court,  shall  be  elected  by  the  qualified  electors  of  the  respective  districts 
over  which  they  are  to  preside,  and  shall  hold  their  offices  for  the  period  of  ten 
years,  if  they  shall  so  long  behave  themselves  well ;  but  for  any  reasonable  cause, 
which  shall  not  be  sufficient  ground  for  impeachment,  the  Governor  may  remove  any 
of  them  on  the  address  of  two-thirds  of  each  House  of  the  general  assembly. 
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Ou  the  question, 

Will  the  Committee  adopt  the  report? 
It  was  adopted. 

ARTICLE  V,  SECTIONS  16  AND  17. 

The  CHAIEMAN.  The  next  sections  in  order  for  consideration 
are  sections  16  and  17  of  article  V  of  the  Constitution,  the  report  of 
Couimittee  Xo.  2  being  to  retain  the  present  sections.  ■ 

The  sections  were  read  by  the  Secretarj'  as  follows : 

Section  16.  Whenever  two  judges  of  the  supreme  court  are  to  be  chosen  for  the 
same  term  of  service  each  voter  shall  vote  for  one  only,  and  when  three  are  to  be 
chosen  he  shall  vote  for  no  more  than  two ;  candidates  highest  in  vote  shall  be  de- 
clared elected. 

Section  17.    Should  any  two  or  more  judges  of  the  supreme  court,  or  any  two  or  , 
more  judges  of  the  court  of  common  pleas  for  the  same  district,  be  elected  at  the 
same  time,  they  shall,  as  soon  after  the  election  as  convenient,  cast  lots  for  priority 
of  commission,  and  certify  the  result  to  the  Governor,  who  shall  issue  their  com- 
missions in  accordance  therewith.  .  . 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mi\  CARSON.    Mr.  Chairman:    Just  as  they  are  in  the  present 
Constitution. 

The  CHAIRMAN.    Then  the  report  is  to  re-enact  them? 
Mr.  CARSON.    Mr.  Chairman:   To  re-enact  them,  to  reincorporate 
them. 

Mr.  FOX.  Mr.  Chairman:  It  seems  to  me,  as  a  member  of  the 
committee,  and  I  so  voted  in  the  committee,  that  section  16  should 
be  stricken  out.  My  reason  for  suggesting  that  is  that  under  the  pres- 
ent method  of  electing  our  judges,  under  the  non-partisan  method, 
there  is  no  reason  why  this  provision  should  continue.  The  idea  of 
section  16,  as  I  understand  it,  originally  was  to  give  a  minority  repre- 
sentation in  the  supreme  court,  of  course,  with  the  idea  of  making  the 
court  non-partisan.  We  now  have  an  entirely  different  sj'stem  of 
electing  judges  of  the  supreme  court,  and  one  which  was  designed  by 
the  legislature  to  make  that  court  and  all  other  courts  non-partisan, 
and  therefore  it  occurred  to  me  that  where  there  are  two  vacancies  or 
three  vacancies  to  be  filled,  there  is  nothing  to  be  gained  by  depriving 
the  voter  of  the  right  to  vote  for  two  or  three  candidates  as  the  case 
m.ay  be.  I  therefore  move  that  section  16  of  this  article  be  stricken 
out. 

Mr.  FISHER.   Mr.  Chairman:   I  second  the  motion. 
The  motion  was  agreed  to. 
On  the  question  recurring, 

Will  the  Committee  adopt  the  report  as  to  section  17  ? 
It  was  adopted. 

ARTICLE  V,  SECTION  18.  • 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  18  of  article  V  of  the  Constitution,  the  report  of  Committee 
No.  2  being  that  the  present  section  18  be  amended. 

The  Secretary  read  the  section  as  follows: 

The  justices  of  the  supremo  court,  the  judges  of  the  superior  court  and  the  judges 
of  the  several  courts  of  common  pleas,  and  all  other  judges  required  to  be  learned 
in  the  law,  shall  at  stated  times  receive  for  their  services  an  adequate  compensation, 
which  shall  bo  fixed  by  law  and  paid  by  the  state.  They  shall  receive  no  otiier  com- 
pensation, fees  or  perquisites  of  office  for  their  services  from  any  source,  or  hold  any 
other  office  of  profit  under  the  United  States,  this  state  or  any  other  state. 
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On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  CARSON.  Mr,  Chairman:  The  only  change  in  that,  sir,  re- 
lates to  the  matter  of  compensation  of  judges,  which  is  to  stand  in 
the  Constitution  as  it  now  is,  except  that  having  put  the  superior 
court  into  the  Constitution  we  have  amended  it  to  cover  that  change, 
and  that  is  the  only  one  that  is  made ;  justices  of  the  supreme  court 
and  judges  of  the  superior  court,  and  so  on,  shall  receive  adequate 
compensation. 

On  the  question  recurring. 

Will  the  Committee  adopt  the  report? 

It  was  adopted.  ' 

ARTICLE  V,  SECTION  19. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  19  of  article  V  of  the  Constitution,  the  report  of  Committee 
No.  2  being  that  the  present  section  19  be  amended. 

The  Secretary  read  the  section  as  follows: 

The  justices  of  the  supreme  court  and  the  judges  of  the  superior  court  during 
their  continuance  in  office  shall  reside  within  tliis  commonwealth ;  and  the  otlier 
judges  during  their  continuance  in  oflfice  shall  reside  within  the  districts  from  which 
they  shall  be  respectively  elected. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  CARSON.  Mr.  Chairman:  Now,  the  only  change  is  to  require 
justices  of  the  supreme  court  and  the  judges  of  the  superior  court  to 
reside  within  the  commonwealth;  all  other  judges,  however,  to  re- 
side within  their  districts. 

On  the  question  recurring. 

Will  the  Committee  adopt  the  report? 

It  was  adopted. 

ARTICLE  V,  SECTION  20. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  20  of  article  V,  the  report  of  Committee  No.  2  being  that  the 
present  section  20  be  stricken  out,  the  substance  of  this  section  hav- 
ing been  incorporated  in  section  4  as  heretofore  reported. 

The  Secretary  read  the  section  as  follows: 

Section  20.  The  several  courts  of  common  pleas,  besides  the  powers  herein  con- 
ferred, sliall  have  and  exercise  within  their  respective  districts,  subject  to  such 
changes  as  may  be  made  by  law,  such  chancery  powers  as  are  now  vested  by  law 
in  the  several  courts  of  common  pleas  in  this  commonwealth,  or  as  may  hereafter 
be  conferred  upon  them  by  law. 

On  the  question. 

Will  the  Committee  adopt  the  report? 

Mr.  CARSON.  Mr.  Chairman:  We  found  in  this  judicial  article 
that  its  various  jurisdictions,  whether  in  common  law  or  in  chancery, 
were  scattered  promiscously  throughout  the  article  at  large.  Now, 
we  have  gathered  all  up  in  a  bundle  and  put  them  in  one  section  so 
that  we  have  lost  nothing  in  the  way  of  jurisdiction,  but  we  have 
gained  in  a  systematic  and  orderly  expression  of  power. 

On  the  question  recurring. 

Will  the  Committee  adopt  the  report? 

It  was  adopted. 
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ARTICLE  V,  SECTION  21. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  21  of  article  V  of  the  Constitution,  the  report  of  Committee 
No.  2  being  that  the  present  section  21  be  amended. 

The  Secretary  read  the  section  as  follows: 

No  duties  shall  be  imposed  by  law  upon  the  supreme  court  nor  any  of  the  jus- 
tices thereof  except  such  as  are  judicial,  nor  shall  any  of  the  justices  exercise  any 
power  of  appointment  except  as  herein  provided. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

DUTIES  OF  JUDGES. 

Mr.  CARSON.  Mr.  Chairman :  The  only  change  in  that,  sir,  is  the 
use  of  the  word  "justices"  in  relation  to  the  supreme  court  so  as  to 
make  the  language  conform  to  what  we  have  previously  done.  I  wish 
to  call  the  attention  of  the  Committee  of  the  Whole  to  the  fact  that  it 
is  justices  of  the  supreme  court  alone  who  under  this  constitutional 
provision  are  exempt  from  the  imposition  of  non-judicial  duties.  Some 
discussion  took  place  in  the  committee  as  to  whether  or  not  it  was 
wise  to  relieve  the  judges  of  non-judicial  duty.  For  myself  I  should 
like  to  see  a  judge  stripped  of  every  particle  of  patronage  that  he  has, 
except  the  appointment  of  his  clerk,  and  put  them  on  the  same  foot- 
ing as  the  justices  of  the  Supreme  Court  of  the  United  States ;  then 
the  interest  of  the  politicians  in  the  office  would  largely  cease.  With 
the  disappearance  of  the  power  of  granting  liquor  licenses,  of  course, 
the  largest  evil  has  been  considerably  diminished  if  not  destroyed. 
The  thought,  however,  was  expressed  in  the  committee,  and  therefore 
reported  it  out  in  this  form  so  as  to  invite  the  opinion  of  the  body 
at  large,  whether  or  not  we  could  not  still  safely  entrust  to  the 
judges,  particularly  in  the  larger  cities,  the  performance  of  some 
such  duties  as  the  appointment  of  park  commissioners,  prison  in- 
spectors, members  of  the  board  of  re^dsion  of  taxes,  members  of  the 
board  of  city  trusts,  and  duties  of  that  sort,  because  of  the  general 
confidence  the  community  reposes  in  the  judges.  That  was  supposed 
to  be  a  sufficiently  strong  force  in  overbalancing  the  odium  of  sus- 
picion which  may  creep  into  the  minds  of  some  if  the  judges  were 
to  parcel  out  their  favors  among  applicants  for  liquor  licenses.  We 
never  had  that  trouble  in  Philadelphia.  There  were  no  suspicions, 
because  the  judges  performed  that  duty  very  satisfactorily  to  the 
I)ublic.  I  think  it  was  a  very  distasteful  and  disagreeable  business, 
and  they  are  glad  they  are  rid  of  it.  I  do  not  wish  to  embarrass  the 
discussion  to  any  degree  by  the  expression  of  any  personal  views. 
I  would  gladly  see  the  judges  relieved  of  every  possible  duty,  except 
hearing  the  parties  who  come  before  them  and  deciding  the  cases,  and 
having  no  hand  at  all  in  the  appointment  of  any  officer  of  any  kind  in 
Avhich  the  politician  may  be  interested,  interested  in  the  assessors 
who  are  the  assistants  of  the  board  of  revision  of  taxes,  interested  in 
the  police  appointed  in  the  various  parks,  interested  in  the  perquisites 
which  are  rather  more  theoretical  than  actual  following  from  the 
appointment  of  prison  inspectors,  and  matters  of  that  sort.  The 
judges  so  far  as  I  have  conferred  with  them  on  the  subject  are  about 
evenly  divided  on  the  point.  Some  of  them  would  be  gladly  rid 
of  every  duty  of  the  kmd,  others  rather  like  the  matter  and  they  say, 
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"Well,  the  fragments  of  onr  jurisdiction  in  this  matter  are  such  as  not 
to  invite  any  criticism.  If  we  appoint  prison  inspectors  we  are  really 
looking  after  the  interests  of  those  unfortunates,  so  to  speak,  whom 
we  have  committed  to  jail  on  a  sentence  under  a  verdict  of  conviction. 
In  regard  to  the  members  of  the  board  of  the  revision  of  taxes,  leave 
that  under  our  control,  it  being  the  board  which  fixes  assessments  on 
appeal  of  the  dissatisfied  citizens  from  the  action  of  the  assessor ;  let 
us  retain  some  control  or  some  connection  with  the  board  on  appeal 
to  the  court  of  common  pleas."  With  regard  to  the  discharge  of  such 
high  and  responsible  duties  as  taking  care  of  the  large  interests  for 
the  public  health,  such  as  the  great  park  which  incidentally  guards 
the  water  supply  of  Philadelphia,  so  far  as  the  Schuylkill  river  is 
concerned,  and  in  the  administration  of  the  important  trusts  where 
the  city  of  Philadelphia  is  trustee,  as  under  the  will  of  Stephen 
Girard  and  many  minor  charities,  which  added  together  make  a  splen- 
did constellation  of  charities  glowing  on  the  brow  of  the  city  of  Phila- 
delphia, judges  would  part  with  reluctance  with  matters  of  that 
kind,  and  I  have  never  known  of  an  occasion  where  the  particular 
exercise  of  that  power  has  met  with  any  just  criticism.  In  regard 
to  the  members  of  the  board  of  public  education  there  has  been  some 
criticism  because  it  is  said  that  the  board  is  superannuated  and  it  is 
very  difflcult  to  put  out  the  old  men  from  the  various  places  where 
they  have  been  so  long  entrenched.  Now  I  think,  so  far  as  Philadel- 
phia's point  of  view  is  concerned,  I  have  placed  the  matter  largely  be- 
for  the  Commission,  and  invite  the  expression  of  views. 

Mr.  PEPPER.  Mr.  Chairman :  I  move  an  amendment  to  the  pend- 
ing section  as  follows:  "No  duties  shall  be  imposed  by  law  upon  any 
court  or  upon  any  justice  or  judge  except  such  as  are  judicial,  nor 
shall  any  justice  or  judge  exercise  any  power  of  appointment  except 
as  herein  provided." 

Mr.  THORPE.    Mr.  Chairman:  I  second  the  amendment. 

On  the  question. 

Will  the  Committee  agree  to  the  amendment? 

Mr.  PEPPER.  Mr.  Chairman:  I  believe  that  the  exercise  of  non- 
judicial power  by  the  judges  is  an  unqualified  evil ;  that  the  ramifi- 
cations are  in  most  respects  unfortunate,  and  that  the  removal  of 
contact  between  the  courts  and  the  political  and  administrative 
activities  in  their  several  jurisdictions  is  going  to  be  an  unmixed 
blessing  if  it  can  be  brought  about.  I  am  quite  aware  of  all  that  can 
be  said  in  favor  of  the  wise  exercise  in  particular  cases  of  the  ap- 
pointing power  now  vested  in  the  judges.  It  is  very  hard,  living  as 
I  do  in  a  community  in  which  action  of  this  sort  by  the  judiciary  has 
come  to  be  accepted  as  a  matter  of  course,  to  look  at  the  thing  dis- 
passionately and  otherwise  than  as  afi'ecting  the  interest  of  particular 
institutions  and  particular  classes  of  people.  But  T  must  try  to 
detach  myself  as  much  as  possible  from  that  which  has  come  to  be 
regarded  as  a  matter  of  course  in  Philadelphia.  I  for  myself  have 
come  to  the  conclusion  that  the  system  is  unsound  in  principle,  and 
that  the  only  reason  for  retaining  it  is  to  be  found  in  a  sort  of 
reluctance  to  disturb  that  which  is,  even  if  it  is  bad,  for  the  reason 
that  offense  Tnay  be  given  to  those  who,  because  of  their  own  pure 
motives  in  the  matter,  because  they  do  their  best  under  an  evil  system, 
do  not  clearly  realize  the  unsoundness  of  the  system  under  which  they 
operate ;  so  that  while  I  am  quite  aware  of  the  amount  of  disturbance, 
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aud  the  amount  perhaps  of  hostile  criticism  that  will  be  evoked  by 
such  an  amendment  as  I  propose,  I  made  up  my  mind  that  in  the 
interest  of  sound  administration  such  a  measure  ought  at  least  be 
considered  very  seriously  by  this  Commission,  and  as  far  as  I  am 
concerned  I  have  come  to  the  conclusion  that  I  would  advocate  it. 

Mr.  CUYLER.  Mr.  Chairman :  I  fail  to  see  that  the  system  is  an 
evil,  or  that  it  has  proved  itself  an  evil.  We  in  Philadelphia  have  had 
certain  officers  appointed  by  the  judgess  for  a  great  many  years.  I 
think  we  all  agree  that  they  have  been  well  appointed  by  the  jiidges 
and  politics  have  not  entered  into  it.  I  speak  with  some  knowledge. 
For  more  than  thirty  years  I  have  been  a  commissioner  of  parks  in 
Philadelphia.  I  think  I  am  the  second  oldest  commissioner,  and  I 
do  not  hesitate  to  say  that  in  the  vast  development  of  the  park  system 
large  expenditures  of  money  have  been  better  made  by  the  commis- 
sion appointed  by  the  judges,  with  less  extravagance,  aud  with  less 
political  pull,  than  under  any  other  system  that  might  liave  been  de- 
vised. 1  think  it  is  a  \evj  grave  question  to  upset  what  has  been  tried 
and  found  not  wanting.  I  think  the  same  thing  applies  to  the  board 
of  charities.  The  vast  trusts  they  administer  are  most  important, 
and  the  men  that  have  been  appointed  are  men  who  have  com.mitted 
themselves  to  the  well-being  of  the  community  and  discharged  their 
duties  with  great  fidelity  and  great  ability.  I  feel  that  we  are  pro- 
ceeding upon  the  theory  that  theoretically  things  should  not  be  as  they 
are,  that  certain  things  are  not  right,  when  they  are  found  in  point  of 
fact  to  be  right  and  that  we  are  going  to  enter  very  dangerous  ground, 
and  I  am  quite  sure  that  the  amendment  suggested  by  Mr.  Pepper  will 
not  commend  itself  to  Philadelphia  and  that  Philadelphia  would  not 
be  in  favor  of  taking  away  from  the  judges  the  power  of  appointment 
in  these  various  offices.  I  do  not  recall  a  case  in  all  of  my  length  of 
service  in  the  park  commission  of  one  judge  ever  writing  anything,  or 
ever  making  a  suggestion  as  to  an  appointment,  or  in  any  way  inter- 
ferring  with  the  administration  of  our  parks.  I  hope  we  will  think 
very  seriously  and  go  very  slowly  before  we  decide  to  make  this 
change.  .  . 

RECESS. 

Mrs.  MILLER.    Mr.  Chairman :    I  move  that  the  Committee  of  the 
Whole  do  now  take  a  recess  until  2. -30  o'clock  this  afternoon. 
Mrs.  WARBURTON.    Mr.  Chairman:  I  second  the  motion. 
The  motion  was  agreed  to. 

Whereupon,  at  1  o'clock  P.  M.,  the  Committee  of  the  Whole  took 
a  recess  until  2.30  o'clock  P.  M. 

AFTER  RECESS. 

The  Committee  of  the  Whole  reconvened  at  2.30  o'clock  P.  M. 
The  Chairman,  William  I.  Schaffer,  in  the  Chair. 
The  CHAIRMAN.   The  hour  fixed  for  the  reconvening  of  the  Com- 
mittee having  arrived,  the  Committee  will  be  in  order. 

ARTICLE  V,  SECTION  21. 

The  CHAIRMAN.  The  pending  motion  before  the  Committee  of 
the  Whole  is  the  amendment  proposed  by  Mr.  Pepper,  which,  in  order 
that  the  matter  may  be  fresh  in  the  minds  of  the  members,  it  might 
be  well  for  the  Secretarj^  to  read  it. 
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The  Secretary  read  the  amendment  as  follows: 

No  duty  shall  be  imposed  by  law  upon  any  court  or  upon  any  justice  or  judge 
except  such  as  are  judicial,  nor  shall  any  justice  or  judge  exercise  any  power  of 
appointment  except  as  herein  provided. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  amendment? 

DUTIES  OF  JUDGES. 

Mr.  CUYLER.  Mr.  Chairman :  I  would  like  to  ask  Mr.  Pepper  how 
he  proposes  to  provide  for  the  appointment  of  commissioners  such 
as  he  has  alluded  to. 

Mr.  PEPPER.  Mr.  Chairman:  My  answer  would  be  according  to 
the  nature  of  the  position  to  be  filled.  We  have  provided  in  another 
part  of  the  Constitution  for  the  creation  of  incorporated  districts 
for  special  purposes,  such,  for  instance,  as  the  administration  of  a 
park,  and  in  so  far  as  Mr.  Cuyler's  question  relates  to  the  commission- 
ers of  Fairmount  Park,  my  thought  is  that  that  body  should  become 
an  incorporated  district,  and  the  members  of  the  body  should  be  ap- 
pointed by  the  Governor.  With  regard  to  the  board  of  city  trusts, 
and  with  regard  to  the  members  of  the  board  of  education  in  Phila- 
delphia, my  thought  is  that  those  positions  should  be  filled  by  the 
councils  of  the  city  acting  upon  nominations  from  the  mayor.  With 
regard  to  other  cases  not  falling  within  either  of  the  categories,  there 
are  some  in  which  I  think  the  appointment  might  be  made  by  the 
mayor,  subject  to  the  confirmation  of  cojincil,  or  by  election  by  the 
municipal  council.  But  the  great  and  important  bodies  with  which 
Mr.  Cuyler  and  I  are  concerned  in  Philadelphia  seem  to  me  are 
those  which  should  be  provided  as  I  have  indicated  in  the  case  of 
the  commissioners  of  Fairmount  Park  for  example,  or  in  the  case  of 
the  board  of  education,  or  board  of  city  trusts.  My  purpose  is  not 
td  attain  an  unsound  result  for  the  sake  of  ridding  the  judges  of  an 
undesirable  duty,  but  to  accomplish  two  reforms,  one  to  take  off  the 
courts  the  responsibility  which  seems  to  me  not  to  belong  to  them, 
and  the  other  to  open  the  way  for  dealing  with  each  appointive  posi- 
tion according  to  its  nature  and  by  making  the  pi*ovision  applicable 
to  its  specific  situation  and  not  covering  them  all  in  one  broad  gen- 
eralization. 

Mr.  CUYLER.  Mr.  Chairman:  The  only  thing  I  have  to  say  is 
this:  The  commissioners  of  Fairmount  Park,  for  instance,  were 
created  by  an  act  of  assembly  of  1869,  I  think  the  late  sixties.  The 
whole  question  was  debated  very  fully  in  the  Constitutional  Con- 
vention of  1873  as  to  whether  that  commission  should  be  appointed 
by  the  judges  of  the  court  of  commoEi  pleas,  as  it  was  then  and  is 
now,  or  whether  to  car:-y  out  the  suggestion  or  idea  of  Mr.  Pepper  thai 
all  power  of  that  kind  should  be  taken  from  the  court.  After  a  very 
full  debate  it  was  decided  to  leave  that  power  of  appointment  to 
the  court.  Since  then  that  method  of  appointment  has  worked  so 
well  in  the  city  of  Philadelphia  that  the  powers  of  the  commissioners 
of  Fairmount  Park  have  been  gradually  very  much  increased,  so  it 
must  have  commended  itself  to  the  people  of  Philadelphia.  For  in- 
stance, under  the  original  act,  Fairmount  Park  was  the  only  park 
in  the  city  of  Philadelphia  under  the  jurisdiction  of  the  commission. 
It  has  been  so  broadened  now  that  all  parks  of  Philadelphia  come 
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under  this  commission.  There  is  one  park  even  larger  than  Fair- 
mount  Park,  Pennypack  Park.  There  are  some  seventeen  or  eighteen 
parks,  not  including  city  squai'es  in  Philadelphia,  that  now  come  un- 
der the  commissioners  of  Fairmount  Park.  That  plan  has  worked 
exceedingly  well,  and  millions  of  dollars  have  been  expended  in 
those  parks  in  their  acquisition  and  maintenance.  And  so  with  the 
board  of  city  trusts,  with  the  millions  at  their  disposal,  it  seems 
to  me  simply  for  the  sake  of  carrying  out  a  theory  which  may  be 
technically  sound  we  are  treading  on  very  dangerous  ground  to 
try  to  abolish  that  which  has  been  tried  and  not  found  wanting, 
simply  because  in  theory  possibly  it  is  not  right.  I  feel  it  would  be 
a  very  grave  question  when  we  come  to  submit  the  Constitution  to 
the  people  of  this  state  that  those  things  that  have  been  found  not 
wanting  and  have  been  done  well  were  simply  abolished  for  a  theory. 

Mr.  FOX.  Mr.  Chairman:  It  is  quite  natural  I  think  that  the 
illustrations  that  occur  to  my  friend,  Mr.  Pepper,  are  those  relating 
to  a  particular  city,  the  city  and  county  of  Philadelphia,  and  per- 
haps it  is  equally  natural  that  I  should  think  of  how  the  country 
districts  would  be  affected  if  this  change  is  embodied  in  the  Con- 
stitution. As  I  reflect  over  the  proposition,  however,  I  am  inclined 
to  believe  that  such  a  thing  as  is  proposed  would  altect  the  country 
districts  very  seriously,  and  would  take  away  from  the  judges  power 
which  they  are  now  exercising  with  very  great  satisfaction  to  the 
people  of  the  state.  The  judges  are  obliged  in  the  case  of  vacancies 
occurring  in  township  oftices,  and  in  some  cases  of  county  offices, 
temporarily  to  fill  those  places  by  appointment,  and  the  judges,  know- 
ing the  people  of  that  particular  district  as  they  do,  it  seems  to  me 
they  perform  that  function  more  satisfactorily  than  any  other  appoint- 
ive power  could.  I  have  never  heard  any  criticism  suggested  of  the 
common  pleas  judges  or  the  appointments  made  as  being  dictated 
by  political  consideration.  In  so  far  as  I  have  been  able  to  observe, 
not  only  in  my  own  county,  but  in  adjoining  counties,  the  function 
is  very  satisfactorily  performed  by  them.  It  may  be  true  that,  as 
Mr.  Pepper  suggests,  some  changes  are  desirable  in  Philadelphia. 
It  seems  to  me  that  Mr.  Cuyler  has  given  a  very  good  reason  why  the 
park  commissioners  should  still  be  appointed  by  the  court.  So  far 
as  the  school  board  of  Philadelphia  is  concerned,  we  in  the  country 
have  found  that  the  election  of  school  directors  has  been  most  satis- 
factory. Men  of  high  character  are  always  willing  to  serve  on  the 
school  boards  of  our  districts,  and  I  believe  that  if  my  friends  from 
Philadelphia  county  could  go  back  to  that  system  they  would  prob- 
ably find  it  entirely  satisfactory.  I  therefore  hope  that  the  motion 
which  Mr.  Pepper  has  made  will  not  prevail,  and  I  think  that  the 
suggestion  made  by  the  committee  is  the  one  that  should  be  adopted. 

Mr.  FISHER.  Mr.  Chairman:  Judge  Fox  has  voiced  the  objection 
which  I  have  in  mind  to  the  adoption  of  the  amendment  as  olfered 
by  Mr.  Pepper.  There  are  many  minor  duties  performed  by  the 
judges  in  the  country  districts  which  would  be  disturbed  by  the 
adoption  of  the  amendment  submitted  by  Mr.  Pepper.  These  duties 
are  of  a  minor  nature.  I  have  never  known,  and  I  have  rather  a 
wide  knowledge  of  the  courts  in  my  region,  of  any  criticism  on 
account  of  the  performance  of  certain  ministerial  duties  by  the  court. 
If  this  method  is  adopted,  and  you  disturb  the  practice  throughout 
the  country,  it  is  going  to  take  a  revision  of  a  great  many  of  the 
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laws.  The  courts  in  the  country  appoint  or  fill  vacancies  in  many 
minor  offices  and  particularly  election  offices.  Now,  we  all  know 
that  election  boards  are  likely  to  face  the  day  of  election  with 
vacancies.  Perhaps  a;  member  has  died,  or  moved  from  the  district, 
or  something  of  that  kind,  and  the  judges  in  the  emergency  fill  the 
vacancy  by  appointment.  He  can  appoint  a  minor  police  officer  and 
certain  other  officers,  such  as  deputy  constables  and  certain  kinds 
of  police  officers  that  are  especially  provided;  for  in  the  law.  He 
also  performs  a  service  in  canvassing  the  election  where  the  district 
includes  more  than  one  county,  such  as  in  senatorial  or  congressional 
elections.  There  are  many  things  which  could  be  enumerated  of  that 
kind  which  I  think  we  ought  not  to  disturb.  I  am  perfectly  willing, 
if  it  is  the  thought  of  the  members  of  this  commission  representing 
Philadelphia  and  Pittsburgh,  to  limit  the  provisions  of  Mr.  Pepper's 
amendment  to  Philadelphia  and  Allegheny  counties.  I  am  inclined 
to  think  that  any  objection  that  may  be  raised  to  the  appointing 
power  vested  in  the  courts  comes  from  those  two  counties.  This  is 
particularly  so  in  Philadelphia.  I  recall  a  few  years  ago,  while  1 
was  serving  as  a  member  of  the  Senate,  that  certain  legislation  was 
proposed  for  the  reform  of  the  method  of  assessing  properties  in  the 
city  of  Philadelphia.  Many  eminent  men  came  here  to  argue  that 
question.  I  happened  to  be  chairman  of  the  judiciary  general  com- 
mittee which  had  the  legislation  in  charge.  I  think  Mr.  Wanamaker 
was  present  and  many  other  of  the  leading  citizens,  and  many  argu- 
ments pro  and  con  were  presented  on  the  subject.  It  was  astonishing, 
as  I  recall  it,  the  trend  of  the  argument  against  making  the  board  of 
assessors  dovvm  there  an  elective  instead  of  an  appointive  board.  I 
think  the  opposition,  if  I  recall  it  correctly,  was  lead  by  Dr. 
Kussell  H.  Conwell.  Now  this  brings  up  the  whole  question.  You 
have  many  important  boards  down  there,  such  as  the  board  of  chari- 
ties and  the  board  for  the  control  of  parks,  which  are  vested  with 
very  large  and  very  important  functions  and  duties.  Perhaps  it  is 
only  natural  where  the  courts  are  vested  with  appointive  powers  that 
result  in  the  control  of  large  interests  that  pressure  may  be  brought 
on  the  courts  when  it  comes  to  the  appointment  of  members  of  such 
boards.  I  can  easily  conceive  that  that  is  so.  It  is  equally  clear 
that  these  duties  are  not  judicial.  It  may  be  just  as  well  if  they  were 
once  and  for  all  severed  from  the  courts  of  Philadelphia  county.  It 
has  not  been  long  since  we  had  this  same  question  threshed  out  in 
the  legislature  for  Pittsburgh.  There  they  had  elective  school  boards. 
That  is  not  very  man;^  years  ago.  A  reform  movement  was  inaugu- 
rated to  abolish  the  elective  office  of  school  director.  That  was  backed 
by  the  best  citizenry  of  that  great  city,  and  the  legislature,  turning 
a  ready  ear  to  the  arguments  that  were  presented  here,  abolished 
elective  school  boards  and  established  a  centralized  school  board, 
appointed  by  the  courts  of  Allegheny  county.  Now,  it  seems  that  that 
is  not  satisfactory,  but  I  doubt  if  we  can  devise  any  scheme  here  that 
will  be  entirely  satisfactory.  It  seems  to  me  that  there  is  a  danger 
in  fastening  any  provision  in  the  Constitution  that  will  make  changes 
impossible  in  the  future  without  an  amendment  to  the  Constitution. 
Would  it  not  be  better  to  allow  the  whole  problem  to  be  solved  by  the 
broader  and  freer  action  of  the  legislative  branch  of  the  government? 
But  there  is  one  thing  I  do  object  to.  I  can  understand  the  argu- 
ments for  and  against  this  amendment  so  far  as  it  affects  Philadel- 
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phia  and  Allegheny  counties,  but  there  is  one  thing  I  do  object  to, 
because  we  have  no  evils  resiilting  from  it  in  the  country,  and  that 
is  the  application  of  the  amendment  to  the  country  courts.  I  would 
ask  Mr.  Pepper  if  he  would  not  consent  to  an  amendment  limiting 
the  amendment  he  has  offered  to  the  counties  of  Philadelphia  and 
Allegheny. 

Mr.  PEPPER.  Mr.  Chairman:  I  have  no  objection  to  doing  that. 
Although  a  contrary  impression  has  been  suggested,  it  is  not  in  pur- 
suit of  a  mere  theory  that  this  proposal  is  made.  It  is  made  for  the 
sake  of  meeting  a  generally  recognized  evil.  If  the  evil  does  not  exist 
in  the  country  districts,  of  course,  there  is  no  occasion  for  overturning 
what  is  established  and  something  that  works  well  in  practice.  It  is 
quite  true,  as  Mr.  Cuyler  has  said,  and  I  doubt  if  anybody  would  take 
issue  with  him,  that  the  appointing  of  the  park  commissioners  by  the 
judges  in  Philadelphia  has  worked  successfully,  and  has  resulted  al- 
ways in  securing  for  that  branch  of  the  public  service  an  exceptionally 
high  class  of  men.  My  own  belief  is  that  the  same  thing  would  have 
been  true  if  the  method  of  selection  had  been  different.  I  think  the 
nature  of  the  activity  rather  than  the  method  of  appointment  is  the 
thing  that  accounts  for  the  high  grade  of  selections  and  the  high  stand- 
ard of  service  in  cases  which  are  so  much  under  the  public  eye  and 
subject  to  such  general,  constant  and  minute  criticism  as  is  the  case 
with  the  people's  playground.  I  should  be  very  reluctant,  and  I  have 
special  reasons  for  expressing  that  reluctance,  because  I  have  official 
relationship  to  the  commissioners  of  Fairmount  Park  myself — I 
should  be  very  reluctant  to  disturb  the  system  that  has  worked  so 
well  if  it  did  not  seem  to  me  that  upon  the  whole  even  the  welfare  of 
that  system'  requires  different  treatment  from  that  which  we  have 
given  it  before.  Mr.  Cuyler's  recollection  is  quite  correct,  as  of  course 
it  naturally  would  be,  that  the  commissioners  of  Fairmount  Park  owe 
their  existence  and  authority  to  the  act  passed  in  the  sixties,  the  act 
passed  in  1867  and  the  act  passed  in  1868,  and  their  supplements. 
Those  acts,  however,  defined  the  jurisdiction  of  the  park  commission 
rather  narrowly,  and  I  happen  to  know  from  professional  experience 
that  scarcely  any  question  now  comes  up  with  respect  to  any  part  of 
the  jurisdiction  of  the  commissioners,  not  confined  to  the  descriptions 
given  in  these  original  acts,  that  is  not  made  the  subject  of  a  chal- 
lenge of  jurisdiction  of  the  commissioners  to  exercise  their  au- 
thority over  the  territory  that  has  been  added  to  their  jurisdiction.  I 
believe  the  time  is  coming  very  shortly  when  it  will  be  essential  tliat 
the  right  of  the  commission  to  discharge  its  important  duties  in  the 
areas  which  have  been  confided  to  its  care  shall  be  placed  upon  a 
more  definite  and  more  certain  basis  than  at  present.  As  I  have 
said,  I  believe  that  one  of  the  obvious  advantages  of  the  provision 
made  already  in  our  work  for  incorporated  districts  applicable  to  par- 
ticular interests,  as  for  instance  the  park  interests,  is  illustrated  in 
the  case  we  have  in  view.  In  regard  to  the  board  of  city  trusts,  it  is 
also  true  that  an  unusually  high  grade  of  men  have  been  obtained  to 
serve  the  public  in  that  capacity,  but  when  you  liave  said  that,  I 
think  you  have  said  all  that  you  can  say.  We  are  relieved  from  dis- 
cussing the  effect  upon  the  courts  of  the  jurisdiction  to  administer 
liquor  licenses.  I  think  it  would  have  been  very  hard  to  find  an  open- 
minded  citizen  who  advocated  that  method  of  administration  except- 
ing upon  the  theory  that  as  those  called  upon  to  administer  that  in- 


648 


PKOCEEDINGS  OP  THE  COMMISSION 


[Feb.  10 


terest  were  likely  to  be  injuriously  aJiected  by  contact  with  it, 
it  was  less  likely  that  the  judges  would  be  pulled  down  from  a  high 
level  than  would  be  true  in  the  case  of  other  groups  of  citizens  that 
might  be  suggested.  That  is  a  lame  argument  and  one  that  never 
appealed  to  me,  but  we  are  relieved  from  discussing  that.  I  do  not 
understand  the  gentlemen  from  the  country  districts  to  mean  when 
they  say  that  the  exercise  of  non-judicial  functions  has  never  been 
the  subject  of  scandal  in  their  jurisdiction — I  do  not  understand 
them  to  mean  in  their  remarks  to  include  the  case  of  the  liquor  ad- 
ministration. My  information  is  that  in  many  of  the  counties  of  the 
state  the  election  of  the  judge  has  turned  upon  his  attitude  towards 
his  performance  of  a  non-judicial  duty.  It  seems  to  me  to  be  abso- 
lutely contrary  to  sound  sense  and  sound  government.  With  regard 
to  other  cases  of  non-judicial  appointment  in  Philadelphia,  I  have 
yet  to  hear  anything  said  by  way  of  extenuation  of  the  present  system. 
It  seems  to  me  to  be  absolutely  unsound  that  a  board  of  revision  of 
taxes  should  owe  its  appointment  to  the  judges  of  the  court.  It  seems 
to  me  to  be  absolutely  unsound  that  a  board  of  education  should  owe 
its  creation  to  an  appointment  by  the  court. 

The  power  of  taxation  and  the  function  of  educating  the  people  of 
the  community  are  two  far-reaching  concerns  of  vital  public  import, 
and  I  can  see  no  reason  at  all  for  continuing  a  system  which  brings 
the  judges  into  politics  and  politics  into  the  court,  which  reacts  un- 
favorably upon  the  initiative  and  quality  of  the  appointees  and  which 
results  in  public  dissatisfaction  respecting  the  way  in  which  they  dis- 
charge their  duties.  Now,  I  say  I  am  not  talking  theory.  I  am  giv- 
ing my  impression ;  it  is  the  impression  of  an  individual  of  limited 
experience,  but  I  am  giving  my  individual  impression  of  how  these 
things  work  in  practice.  I  believe  strongly  that  we  are  in  the  pres- 
ence of  an  important  question  of  distribution  of  constitutional  func- 
tions, and  I  do  not  believe  it  is  a  case  of  following  Senator  Fisher's 
suggestion  and  leaving  it  to  be  dealt  with  by  the  more  elastic  process 
of  legislation.  I  think  for  one  that  the  Constitutional  Commission 
should  focus  its  attention  upon  the  definition  of  the  functions  of  the 
great  fundamental  departments  of  government,  the  legislative,  the 
executive  and  the  judicial,  and  if  it  be  not  true  that  we  are  concerned 
with  defining  the  functions  of  the  judiciary  both  affirmatively  and 
by  restraint,  then  I  see  no  reason  why  we  should  be  so  careful  to 
perform  a  similar  function  in  the  case  of  the  legislative  and  the  execu- 
tive. But  just  because  I  am  trying  to  deal  with  a  situation,  and 
not  with  a  theory,  I  am  entirely  willing  to  yield  to  the  views  of  those 
who  say  that  the  evil  which  I  believe  to  exist  in  certain  cases  in  the 
cities  does  not  exist  in  the  country  districts.  I  am  quite  willing, 
therefore,  to  trust  to  the  sense  of  the  Commission  on  the  situation  as 
presented  in  the  cities  by  amending  the  resolution  that  I  ofl:'ered  so 
that  it  will  be  applicable  only  in  the  case  of  cities.  The  amendment 
would  read  thus,  I  take  it:  "No  duties  except  such  as  are  judicial  shall 
be  imposed  by  law  upon  the  supreme  court  or  upon  any  of  the  jus- 
tices thereof,  or  in  the  counties  of  Allegheny  and  Philadelphia  upon 
any  court  or  judge,  nor  shall  any  of  the  said  justices  or  judges  exer- 
cise any  power  of  appointment  except  as  herein  provided." 

Mr.  FISHER.  Mr.  Chairman:  May  I  ask  Mr.  Pepper  why  he  does 
not  include  the  superior  court  as  well  as  the  supreme  court  ? 
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Mr.  PEPPEK.  Mr.  Chairman:  I  left  it  in  that  respect  as  the 
committee  had  reported  it.  Mr.  Carson  gave  his  explanation.  I  do 
not  want  to  raise  another  issue  with  the  committee. 

Mr.  CARSON.  Mr.  Chairman:  I  think  to  include  the  superior 
court  would  be  perfectly  proper.  Now,  I  do  not  wish  to  project 
myself  into  this  debate  before  other  gentlemen  have  spoken  on  the 
matter,  but  I  have  had  some  personal  contact  with  a  question  of 
this  kind.  Under  the  bill  which  was  called  the  Pittsburgh  Ripper 
bill,  a  new  method  of  assessing  propert}^  within  the  greater  city  of 
Pittsburgh  was  fixed  so  that  the  members  of  that  board  could  be  ap- 
pointed by  the  judges  of  the  courts  of  common  pleas  of  Allegheny 
county.  The  judges  of  that  county  resolutely  declined  to  make  the 
appointment,  and  so  I  was  visited  by  some  citizens  of  Pittsburgh  at 
the  time  that  I  was  Attorney  General,  and  I  was  made  acquainted 
with  a  situation  which  revealed  very  embarrassing  conditions  so  far 
as  the  public  credit  was  concerned.  T  was  told  that  the  refusal  on 
the  part  of  the  judges  to  perform  this  duty  left  the  county  of  Alle- 
gheny in  danger  of  bankruptcy.  There  was  no  law  by  which  any  as- 
sessment could  be  properly  made  upon  property.  There  was  no  power 
on  the  part  of  anybody  to  levy  a  tax  fixed  on  an  assessment,  and  the 
refusal  of  the  judges  brought  the  matter  to  a  deadlock.  I  therefore 
took  up  the  Constitiition  for  study  and  I  found  on  reading  it  that 
the  only  body  sheltered  by  the  Constitution  from  the  imposition  of 
non-judicial  duty  was  the  supreme  court.  I  wrote  to  the  board  of 
judges  in  Allegheny  county  and  asked  them  whether  they  would  per- 
sist in  their  refusal.  I  pointed  out  that  it  was  rather  a  delicate 
position,  one  that  would  be  somewhat  distasteful  to  me  officially,  to 
have  the  Attorney  General  mandamus  the  whole  body  of  judges  for 
apparent  non-compliance  with  the  law.  I  asked  them  to  have  the 
matter  argiied  by  counsel  of  high  position  so  that  there  could  be  no 
idea  that  but  one  side  of  the  question  had  been  presented.  Mr.  David 
Watson  argued  on  behalf  of  the  board  of  judges.  I  was  able  to 
satisfy  the  supreme  court,  however,  in  getting  a  unanimous  opinion 
that  the  constitutional  provision  only  sheltered  the  judges  of  the 
supreme  court,  but  let  the  judges  in  the  common  pleas  court  open  to 
imposition  of  any  duty  which  the  legislature  saw  fit  to  impose  upon 
them.  Mr.  Watson  called  attention  to  the  early  refusal  on  the  part 
of  the  justices  of  the  Supreme  Court  of  the  United  States  in  the  case 
of  Hilton  to  perfonn  the  duty  of  fixing  the  amount  of  pensions  due 
the  Revolutionary  soldiers  shortly  after  the  adoption  of  the  Consti- 
tution, and  the  justices  said  "No,  we  are  justices  of  the  Supreme 
Court  of  the  United  States.  We  are  not  subject  to  the  acts  of  Con- 
gress in  adding  to  our  labors  the  duties  which  are  not  judicial.  We 
decline  to  perform  the  so-called  duties." 

Unfortunately  thev  were  not  resolute  in  their  resistance  They 
said,  "While  we  will  not  obey  under  the  terms  of  this  act,  we  are  per- 
fectly willing  to  act  as  an  advisory  body  and  fix  what  in  our  judg- 
ment would  be  an  equitable  amount  for  pensions,"  and  it  was  left  in 
that  unfortunate  position.  I  was  able  to  point  out  a  distinction 
which  I  think  was  entirely  sound  that  Congress  clearly  could  not 
impose  duties  of  that  character  on  the  court  where  the  powers  of  Con- 
gress itself  were  limited  under  the  Constitution,  and  they  had  no 
reserve  sovereignty  upon  which  to  draw,  whereas  in  a  state  legisla- 
ture this  sovereign  power  was  absolute;  except  where  the  Constitution 
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of  the  state  limits  its  authority,  every  authority  not  denied  to  the 
legislature  can  be  exercised,  and  inasmuch  as  the  prohibition  of  the 
Constitution  fell  as  a  bar  against  legislative  action  solely  in  protect- 
ing the  supreme  court  it  left  the  other  judges  open  to  the  imposition 
of  any  kind  of  duty  or  any  degree  of  duty  that  the  legislature  might 
see  fit  to  impose.  I  then  viewed  the  matter  from  the  historical  point 
of  view,  and  I  can  throw  just  a  little  ray  of  light  on  the  origin  of 
what  Mr.  Pepper  touched  ou  when  he  was  talking  about  liquor  li- 
censes. That  was  due  entirely  to  the  circumstance  that  William 
Penn,  under  his  charter  having  the  power  to  appoint  judges  and  ex- 
ercising that  power  entirely  in  his  own  pleasure,  subject  to  no  con- 
firmation of  anybody,  finding  that  bis  quitrents  were  being  withheld 
by  the  tenants,  with  whom  he  got  into  a  pecuniary  discussion,  was 
in  danger  of  impoverishment.  In  fact  he  was  thrown  as  a  debtor 
into  a  debtors'  jail.  His  only  possible  relief  was  from  the  liquor  li- 
censes Vvdiich  his  own  appointees,  the  judges,  were  willing  to  grant,  and 
in  that  way  and  from  that  time  the  question  of  the  granting  of 
liquor  licenses  got  shunted  into  the  judicial  department  of  the  govern- 
ment, where  it  did  not  belong.  But  having  once  established  that" 
historically,  the  legislature  by  a  succession  of  acts,  particularly 
regarding  the  city  of  Philadelphia,  gradually  imposed  additional  du- 
ties on  the  judges.  They  had  been  charged  with  the  creation  of  the 
the  Fairmount  Park  commission  under  the  legislation  of  the  early  six- 
ties. They  did  it  far  earlier  than  that  with  regard  to  the  appointment 
of  wardens  and  the  visitors  to  the  eastern  penitentiary.  They  did 
it  also  in  regard  to  the  local  prison  known  as  the  prison  of  Moyamen- 
sing.  They  did  it  also  under  the  Stephen  Girard  will,  with  regard  to 
the  appointment  of  trustees,  although  there  was  an  act  of  assembly 
specifically  passed  with  regard  to  trusts  coming  under  the  administra- 
tive powers  of  a  municipalit3^  With  regard  to  tlie  board  of  revision  of 
taxes,  I  think  the  legislation  on  that  runs  back  into  the  sixties,  and 
there  it  is  you  begin  to  strike  this  sort  of  interest  on  the  part  of  poli- 
ticians. I  am  not  using  that  term  in  an  opprobrious  sense,  but  in  the 
sense  of  men  interested  in  their  patliics  either  through  intellectual  or 
sympathic  interests  in  the  game  of  politics.  I  do  not  think  the  members 
of  Mr.  Cuyler's  board  have  in  any  way  been  subject  to  pressure  from 
the  judges  as  to  whom  they  should  appoint  as  park  guards,  or  park 
superintendents,  or  park  engineers,  or  park  gardeners,  that  large 
staff  of  men  wlio  are  engaged  in  beautifying  and  taking  care  of  so 
extensive  an  area  as  Fairmount  Park,  embracing  about  twelve  thou- 
sand acres  of  ground.  I  would  not  think  of  that  for  a  moment,  nor  do  I 
think  that  it  is  at  all  within  the  range  even  of  a  possible  accidental 
letter  written  at  an  early  hour  of  the  morniug,  when  punctilio  is  not 
always  alert,  with  regard  to  the  appointment  of  members  of  the  board 
of  city  trusts ;  but  when  you  come  to  the  appointment  of  a  board 
which  has  also  in  its  power  the  making  of  appointments  of  assessors 
of  real  estate  in  all  the  wards  of  our  city,  where  those  assessors  have 
no  co-ordination  among  themselves,  no  standards  of  valuation  at  all, 
but  who  lay  the  whole  weight  of  taxation  almost  exclusively  on  the 
central  wards,  the  seventh,  the  eighth  and  ninth  wards  of  the  city  of 
Philadelphia,  and  in  order  to  encourage  the  building  of  houses  draw 
their  revenues  from  the  central  part  of  the  city  and  expend  it  on 
improvements  on  the  outskirts,  then  you  do  get  into  a  situation  where 
political  interest  is  alert.    I  do  not  know  that  it  would  be  so,  so 
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much  with  regard  to  the  board  of  education,  except  that  that  comes 
closely  home  to  the  interests  of  the  people  in  the  public  schools,  and 
the  charge  was  brought  that  octogenarians  were  retained  who  were 
obtuse  as  to  methods  of  teaching  and  schoolhouse  improvements ;  not 
obtuse,  but  inert.  Now,  1  would  not  go  as  far  as  this  and  say  that  no 
advantages  have  been  secured  in  the  past,  for  there  have  been  many 
resulting  from  a  perfectly  independent  exercise  of  power  on  the  part 
of  the  judges ;  yet,  nevertheless,  I  believe  the  judiciary  department  is 
the  sheet-anchor  of  our  institutions,  that  the  judges,  when  it  comes 
to  the  push  of  pikes  and  the  struggle  between  contending  social  forces 
begins  as  to  vvhether  the  organic  law  shaped  in  the  form  of  a  Consti- 
tution shall  be  obeyed  or  not,  ought  to  be  absolutely  free  and  fearless 
in  the  exercise  of  power  without  any  ability  on  the  part  of  any  poli- 
tician to  throw  in  the  face  of  the  judge,  "I  helped  place  you  there, 
and  now  jon  are  endangering  my  i^olitical  power  as  entrenched  in  the 
wards  and  districts  which  I  control."  I  would  like  to  see  every  vested 
power  stripped  from  the  judiciary  except  that  which  pertains  to  the 
administration  of  justice,  and  the  administration  of  justice  alone,  in 
all  its  purit^y,  in  all  its  integrity,  in  all  its  sublimity,  because  it  is  the 
sublimest  exercise  of  power  under  the  government — the  administra- 
tion of  justice,  the  holding  of  a  balance  so  flue  that  there  is  no  tipping 
of  the  scales  one  way  or  the  other,  and  I  would  like  to  see  all  interests 
on  the  part  of  political  managers  cease  forever,  and  I  am  not  using 
this  term  in  an  opprobrious  sense,  but  I  mean  the  fact  that  the  politi- 
cian is  interested  in  the  wai'd  leader  and  the  ward  leader  says,  "I  want 
to  go  to  the  judge  and  get  some  sort  of  appointment,  or  have  an  order 
for  a  side-bar  hearing,  or  a  hearing  in  chambers,  or  something  of  that 
kind,"  is  not  only  a  perversion  but  is  a  degradation,  and  I  would 
rid  the  judges,  particularly  in  large  cities,  from  every  vestige  except 
the  poM'er  of  appointing  the  prothonotary  and  clerks  under  him,  and 
put  them  in  the  same  position  of  proud  independence  and  of  loftiness 
as  the  Supreme  Court  of  the  United  States  now  occupies^  in  the  eyes 
of  the  civilized  world. 

Mr.  CUYLER.  Mr.  Chairman :  It  does  seem  to  me  that  the  amend- 
ment proposed  by  Mr.  Pepper  is  a  mo*t  unfair  and  a  most  invidious 
one.  Between  the  large  counties  of  Philadelphia  and  Allegheny  on 
the  one  hand,  and  the  counties  of  the  state  on  the  other,  the  implica- 
tion naturally  would  be  that  the  power  of  appointmentexercisedby  the 
judges  had  not  been  well  exercised ;  that  the  system  had  been  a 
failure.  I  do  not  understand  Mr.  Pepper  at  all  to  bring  the  proposed 
amendment  upon  that  ground.  At  first  I  thought  it  was  simply 
upon  the  ground  suggested  so  well  by  Mr.  Carson,  that  the  judges 
should  be  relieved  from  all  non-judicial  duties ;  but  now  Mr.  Pepper 
is  looking  at  it  from  a  practical  standpoint,  and  the  counties  shall 
have  their  way,  but  Philadelphia  and  Allegheny  shall  be  singled 
out,  and  the  system  that  has  worked  well  shall  be  abolished.  I 
think  that  will  raise  a  very  dangerous  issue  in  this  state.  There  is 
a  clear  cleavage  between  the  two  large  counties  and  the  others.  If 
Mr.  Pepper  is  right  in  his  theory,  there  is  no  more  reason  why 
judges  of  the  country  counties  should  have  more  power  of  appoint- 
ment than  the  judges  in  the  city  of  Philadelphia  and  the  city  of 
Pittsburgh.  I  hope,  if  an  amendment  is  to  be  adopted,  it  will  be  the 
original  amendment  suggest3d  by  Mr.  Pepper  and  not  such  a  half- 
way measure  as  now  proposed.   My  own  belief  is  that  you  are  tread- 
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ing  on  very  dangerous  ground.  For  the  sake  of  getting  rid  of  some 
conditions  which  have  not  been  successful,  you  propose  to  abolish 
them  all.  I  am  sure  so  far  as  the  county  I  represent,  speaking  for 
the  county,  the  vast  majority  of  the  people  of  that  county  would 
be  absolutely  against  the  proposed  amendment. 

Mr.  REED.  Mr.  Chairman:  There  is  one  thing  that  has  not  been 
said  that  I  think  Mr.  Cuyler  perhaps  should  think  of.  I  suppose 
that  he  and  his  fellow-commissioners  have  been  -appointed  by  one 
court  composed  of  three  judges. 

Mr.  CUYLER.  Mr.  Chairman :  No.  we  were  appointed  by  all  the 
judges. 

Mr.  REED.   Mr.  Chairman:    In  mass  meeting? 

Mr.  CUYLER.   Mr.  Chairman:    In  mass  meeting. 

Mr.  REED.  Mr.  Chairman:  You  have  fifteen  judges  in  Phila- 
delphia county  and  fourteen  in  Allegheny  county,  and  whenever  there 
is  an  appointment  to  make  they  have  to  liold  a  general  meeting,  and 
I  think  my  friend,  Mr.  Alter,  can  tell  more  practically  than  I  can 
the  pressure  that  is  brought  to  bear  on  those  twelve  or  fourteen  men 
in  Regard  to  the  appointment  of  some  school  director  or  whatever 
he  may  be.  Now,  it  may  be  that  conditions  in  Philadelphia  are 
higher  and  purer  than  they  are  in  Allegheny  county  and  that  such 
pressure  is  not  brought  to  bear  upon  the  judges  in  the  case  of  ap- 
pointments. Of  course,  I  assume  the  i)ark  commission  is  a  semi- 
sacred  body,  that  by  some  sort  of  prescription  is  reappointed  and 
reappointed  and  let  alone,  but  I  do  not  think  there  ever  was  any 
greater  damage  done  to  the  judiciary  in  the  estimation  of  the  people 
than  when  they  v/ere  handed  the  administration  of  the  Brooks  law. 
It  has  caused  the  defeat  of  able  judges.  It  has  caused  the  election  of 
other  men  based  on  their  sympathy  either  with  or  against  the 
granting  of  licenses,  and  it  never  ought  to  have  been  imposed  upon 
the  judiciary.  I  do  not  go  as  far  back  in  my  recollection  as  Mr. 
Carson,  back  to  William  Penn,  I  happen  to  be  two  years  older  than 
he,  but  I  remember  the  scandal  that  occurred  through  the  granting 
of  liquor  licenses,  and  I  think  you  will  find  in  nearly  every  case  in 
the  county  or  city  where  the  duty  of  appointment  was  imposed  upon 
the  judge,  it  has  been  because  the  people  in  their  despair  turned  to 
the  judge  as  the  one  officer  left  who  could  be  trusted  to  perform 
that  particular  duty.  But  it  was  a  severe  test  upon  the  standing  of 
the  judge  in  his  own  county.  It  has  been  a  nuisance  to  many  judges, 
I  know  it  is  to  the  judges  of  Allegheny  county,  to  have  to  hold  these 
license  courts,  and  while  in  a  measure  that  has  been  done  away  with, 
I  do  not  agree  with  somebody  here  that  the  Brooks  law  is  not  ef- 
fective, because  it  has  been  held  that  you  cannot  even  sell  near-beer 
without  a  license.  However,  the  pressure  of  the  Brooks  law  and  the 
scandals  that  attached  to  it  are  probably  things  of  the  past,  but 
thinking  this  out  while  listening  to  the  other  gentlemen,  starting 
with  a  prejudice  against  Mr.  Pepper's  motion,  I  have  brought 
myself  around  to  the  belief  that  taking  this  altogether,  while  it  m;  y 
be  inconvenient  and  may  require  some  additional  legislation,  after 
all  the  judge  is  better  oif  without  any  power  or  patronage  to  dis- 
pose of. 

Mr.  KELLY.  Mr.  Chairman:  I  cannot  add  anything  to  what  has 
been  said  in  favor  of  this  amendment.  I  believe  in  the  principle, 
and  I  favor  the  principle  as  enunciated  in  this  amendment,  but  I 
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am  a  little  bit  afraid  of  tlie  last  clause  of  this  provision,  "nor  sball 
any  of  the  justices  exercise  any  power  of  appointment  except  as 
herein  provided."  I  do  not  remember  that  the  Constitution  of  1873, 
or  so  far  as  it  has  been  tentatively  changed  by  this  Commission, 
makes  a  change  of  any  provision  for  any  appointment  by  the  court. 
Now,  there  are  certain  appointments  which  the  court  must  have 
the  power  to  make,  or  they  might  be  very  much  hampered  in  the 
performance  of  their  judicial  functions.  They  appoint  the  court 
officers,  if  you  please,  or  perhaps  clerks  or  messengers.  If  they 
were  stripped  of  all  powers,  as  this  literal  language  would  strip 
them,  they  might  not  be  able  to  function.  It  might  be  that  the 
county  commissioners  in  a  given  county  might  refuse  to  appoint 
the  proper  and  necessary  officers  that  are  required  around  the  court- 
room, or  courthouse.  If  I  am  wrong,  maybe  I  can  be  enlightened 
on  what  is  apparently  a  trivial  or  small  matter.  Nevertheless,  it 
has  been  held  heretofore  that  courts  inherently  possess  the  power 
regardless  of  legislation  to  make  any  order  or  decree  which  is  neces- 
sary in  order  to  administer  justice.  Speaking  broadly,  is  not  this 
language,  the  latter  part  of  it,  a  little  too  sweejjing,  and  might  it 
not  interfere  with  the  powers  which  have  always  been  supposed  to 
be  vested  in  the  court? 

Mr.  PEPPER.  Mr.  Chairman:  When  I  originally  proposed  the 
amendment,  my  thought  was  that  the  expression  "judicial  power" 
would  certainly  be  construed  as  confirming  to  the  judges  those  powers 
which  it  has  been  customary  for  the  judiciary  to  exercise  in  and 
about  the  administration  and  organization  of  the  court,  but  the  de- 
bate has  satisfied  me  that  that  might  not  be  the  view  taken  of  the 
suggested  language,  and  as  we  proceed  rather  informallj'  here,  and 
as  our  resolutions  grow  and  change  from  moment  to  moment,  I  am 
taking  the  liberty  of  putting  my  resolution  in  a  final  form,  which  at- 
tempts to  take  account  of  the  difficulty  that  Judge  Kelly  has  just 
spoken  of.  In  the  form  in  which  I  propose  it,  it  is  this:  "No  duties 
except  such  as  are  judicial  or  relate  to  the  organization  and  operation 
of  the  court  shall  be  imposed  upon  the  supreme  court,  the  superior 
court  or  the  courts  in  Philadelphia  and  Allegheny  counties,  or  upon 
any  of  the  justices  or  judges  of  said  courts ;  nor  shall  any  of  said  jus- 
tices or  judges  exercise  any  power  of  appointment  except  as  herein 
provided."  Mr.  Chairman,  I  feel  the  force  of  what  Mr.  Cuyler  said 
about  the  inconsistency  in  theory  in  limiting  such  a  proposal  as  this 
to  any  particular  communitj'^  in  the  state;  but,  as  I  said  a  while  ago, 
it  seems  to  me  that  we  are  dealing  more  with  a  condition  than  with 
a  theory.  It  may  be  that  in  communities  less  thickly  settled,  where 
the  population  is  not  so  dense,  where  civic  and  political  conditions 
are  different,  you  may  have  a  perfectly  healthy  condition  of  things 
which  does  not  conform  to  theory  at  all.  There  was  a  time  when  in 
a  New  England  town  the  congregational  minister  discharged  most  of 
the  functions  of  government  in  the  town.  There  was  an  identifica- 
tion of  the  church  and  state,  perhaps  to  an  extent  that  would  have 
been  alarming  to  some  members  of  this  Commission  if  it  had  been 
seriously  proposed  as  a  governmental  theory,  but  nobody  thought  of 
disturbing  it  because  it  worked  well.  It  seems  to  me  that  when  you 
come  to  such  a  case  as  the  one  we  are  considering,  the  real  question 
is  whether  the  imposition  of  non-judicial  duties  upon  the  judges  tends 
on  the  whole  in  communities  in  which  they  live  or  do  their  work  to 
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the  public  ill  rather  than  to  the  public  good.  We  are  not  over- 
turning long-established  systems  merely  to  pursue  a  theory ;  nobody 
has  made  that  clearer  than  Mr.  Cuyler  himself.  On  the  other  hand, 
if  in  the  large  communities  the  situation  has  developed  the  evils 
which  I  believe  to  be  incident  to  non-judicial  duties  in  Philadelphia, 
and  as  I  learn  in  Allegheny  county,  then  it  seems  to  me  that  it  is 
the  part  of  wisdom  to  assert  the  sound  governmental  principle  in  its 
application  to  those  communities,  and  wait  before  applying  it  else- 
where until  conditions  change  so  that  an  ajiplication  is  called  for.  It 
is  for  that  reason  that  I  am  willing  to  accept  Senator  Fisher's  sug- 
gestion and  propose  the  amendment  in  the  form  in  which  1  now  pre- 
sent it. 

Mr.  CUYLER.  Mr.  Chairman:  I  desire  to  offer  an  amendment  if 
it  is  in  order.  As  I  understand  it  now,  Mr.  Pepper  has  entirely 
abandoned  the  position  he  first  took,  the  proviso  that  the  judiciary 
should  remain  free  from  the  appointive  power,  because  it  has  been 
found  this  is  an  unsatisfactory  exercise  of  this  powei'.  Now  that 
may  be  the  case  with  certain  appointive  powers  in  Philadelphia  re- 
lating to  certain  boards.  It  certainly  does  not  pertain  to  others. 
Therefore,  it  seems  to  me,  if  Mr.  Pepper  is  right  in  his  logic  and  those 
boards  have  proven  successful  in  Philadelphia,  let  me  say,  for  in- 
stance, in  connection  with  the  parks,  I  think  it  equally  applies  to 
the  board  of  city  trusts.  It  never  has  been  a  failure  on  the  part  of  the 
jndges  in  reappointing  the  commissioners  as  members  of  the  board  of 
city  trusts ;  therefore  it  is  not  a  political  question,  and  I  would  move 
to  amend  that,  sir,  as  follows:  "but  the  appointment  of  the  commis- 
sioners of  Fairmount  Park  and  the  members  of  the  board  of  city 
trusts  in  the  county  of  Philadelphia  shall  remain  as  now  provided 
by  law." 

Mr.  CAESON.  Mr.  Chairman:  I  will  second  that  amendment.  I 
suppose  you  will  think  I  am  selfish,  I  being  a  member  of  the  board 
of  city  trusts,  and  that  we  are  patting  ourselves  on  the  back. 

On  the  question. 

Will  the  Committee  agree  to  the  amendment? 

Mr.  PEPPER.  Mr.  Chairman:  I  hope  I  shall  not  be  misunder- 
stood, and  I  hope  Mr.  Cuyler  is  the  only  member  of  the  Commission 
who  misunderstands  me.  I  am  perfectly  clear  in  my  view  that  the  im- 
position of  non-judicial  duties  upon  the  judiciary  is  an  evil,  that  it 
contravenes  a  fundamental  principle  in  American  government.  1 
am  also  aware  of  the  fact  that  there  are  situations  in  which  the  evil 
at  any  given  time  has  attained  negligible  proportions,  and  I  am  too 
old  to  be  willing  to  lead  a  reform  movement  to  attack  a  negligible 
evil  at  the  expense  of  arousing  prejudice  by  a  change  in  a  system 
which,  though  unsound  in  principle,  may  have  worked  well  in  par- 
ticular communities  and  particular  places.  But  I  contend  that  such 
is  not  the  situation  in  regard  to  the  places  specified  in  the  resohi- 
tion.  There  I  think  tlie  conditions  are  such  that  the  unsound  prin- 
ciple of  imposing  non-judicial  duties  upon  the  court  has  had  its 
natural  and  logical  effect  under  such  political  conditions  as  exist  in 
our  great  city.  While  I  entirely  agree  that  the  system  is  working 
well  in  the  case  of  the  two  institutions  that  Mr.  Cuyler's  amendment 
has  referred  to,  yet  I  am  entirely  satisfied  that  just  as  good  results 
in  the  case  of  those  institutions  can  be  obtained  under  a  non-judicial 
system  of  appointment.    I  believe  that  it  would  be  a  mistake  iu 
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dealing  with  great  cities  to  make  exceptions  within  the  limits  of  those 
cities  in  the  case  of  p^articular  institutions,  such  as  park  commissions 
and  the  board  of  city  trusts,  so  that  I  hope  that  that  amendment  will 
not  prevail. 

The  CHAIEMAN.    The  Chair  would  like  to  have  some  informa- 
tion.   Are  the  members  of  the  board  of  city  trusts  trustees  ? 
Mr.  CARSON.    Mr.  Chairman:    Yes,  sir. 

The  CHAIRMAN.  Well  then,  why  is  not  the  appointment  of  them 
as  trustees,  tliey  are  appointed  as  trustees,  for  instance,  under  the 
Girard  will,  why  is  not  that  a  judicial  function?  I  am  only  asking 
for  information  so  that  I  may  vote  intelligently. 

Mr.  CARSON.  Mr.  Chairman:  I  do  not  think,  frankly  speaking, 
that  the  board  of  city  trusts  requires  the  protection  of  Mr.  Cuylei-'s 
amendment.  I  do  not  know  what  the  position  of  the  park  commis- 
sioners is ;  but  certainly  under  the  Stephen  Girard  will,  where  a  defi- 
nite trust  is  created,  it  was  sustained  finally  by  the  decision  of  the 
Supreme  Court  of  the  United  States,  that  the  function  of  filling  the 
vacancies  in  that  trust  was  clearly  an  orphans'  court  proceedings,  but 
by  some  singularity  which  took  place  during  the  time  that  Judge 
Brewster  was  counsel  for  the  board  of  city  trusts  the  jurisdiction  got 
partly  shifted  over  to  the  court  of  common  pleas,  and  it  has  remained 
there  ever  since.  I  have  not  been  sufficiently  at  leisure  to  ascertain 
how  that  curious  shift  of  jurisdiction  took  place,  but  I  would  say 
that  if  any  vacancy  occiirred  hereafter  in  the  board  of  city  trusts, 
it  is  the  function  of  the  judges  to  fill  it  under  that  will,  and  that  duty 
could  not  be  shifted  to  some  other  body ;  but  I  am  not  at  all  clear 
about  the  park  commission,  and  without  refreshing  my  recollection 
on  the  vai'ious  acts  of  assembly  which  run  in  my  mind  with  regard 
to  the  various  bodies,  which  I  have  enumerated  a  few  moments  ago 
on  the 'floor,  I  do  not  know  where  you  are  going  to  repose  the  power  ' 
of  appointing  wardens  of  the  penitentiaries,  wardens  of  Moyamensing 
prison,  the  members  of  the  board  of  j)ublic  education,  the  members 
of  the  board  of  revision  of  taxes,  and  the  assessors  who  act  as  sub- 
ordinate agents  of  it.    That  would  require  some  study. 

On  the  question  recurring. 

Will  the  Committee  agree  to  the  amendment  to  the  amendment? 

It  was  not  agreed  to. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  amendment? 

Mr.  ALTER.  Mr.  Chairman:  I  feel  constrained  to  support  the 
principle  of  the  original  amendment  offered  by  Mr.  Pepper.  Judge 
Reed  has  described  the  procedure  when  appointments  of  importance 
or  profit  are  to  be  made  by  a  large  board  of  judges.  I  suppose  the 
same  thing  happens  to  a  greater  or  less  extent  when  the  appointment 
is  to  be  made  by  a  small  board  of  judges  in  a  smaller  countj^ 
Men  who  seek  appointments  will  endeavor  to  bring  influence  to  bear- 
on  members  of  the  board  of  judges.  For  illustration,  a  man  is  likely 
to  come  to  my  oflflce  and  say  "I  have  secured  the  support  I  think  of 
judge  so  and  so.  I  was  in  to  see  Judge  Reed,  and  Judge  Reed  said 
you  are  the  man  to  influence  that  judge."  But  I  do  not  think,  Mr. 
Chairman,  it  would  be  appropriate  to  limit  the  application  of  this 
principle  to  the  counties  of  Philadelphia  and  Allegheny.  As  to 
the  inconvenience  whi^h  might  result  in  the  smaller  coiinties  with 
reference  to  the  appointments  now  made  by  judges  in  filling  vacan- 
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cies  in  minor  offices,  we  have  that  same  thing  in  our  county  because 
there  are  portions  of  our  county  which  are  just  as  much  a  part  of  the 
country  as  Indiana  or  any  other  of  the  more  remote  communities  of 
the  state.  The  appointment  of  a  constable  to  fill  a  vacancy,  the 
appointment  of  a  member  of  an  election  board  to  fill  a  vacancy,  the 
appointment  of  the  chief  burgess  of  a  borough  to  fill  a  vacancy,  those 
appointments  are  made  by  the  quarter  sessions  court,  but  the  legis- 
lature has  started  to  depart  from  that  practice,  and  in  some  cases  I 
think — the  appointment  of  tax  collectors,  if  I  recall  correctly,  is  one 
in  which  the  legislature  has  already  provided  that  the  appointment 
to  that  office  in  case  of  a  vacancy  shall  be  by  the  county  commis- 
sioners. And  there  is  no  reason  why  all  of  these  minor  appointments 
which  are  now  made  by  the  judges  of  the  court  to  smaller  offices,  to 
which  I  have  referred,  might  not  be  filled  satisfactorily  by  the  county 
commissioners,  or  some  other  body  chosen  by  the  legislature.  There- 
fore I  would  favor  the  original  amendment  proposed  by  Mr.  Pepper, 
but  not  the  one  which  singles  out  these  two  counties. 

Mr.  CUYLEK.  Mr.  Chairman:  I  move,  sir,  as  an  amendment  to 
that  that  it  be  made  to  apply  to  all  the  counties. 

Mr.  PEPPER.-  Mr.  Chairman:  I  would  be  very  glad  to  accept 
that  as  a  restatement  of  the  resolution  in  its  original  form.  I  feel 
myself  at  a  disadvantage  in  dealing  with  the  situation  outside  of 
the  larger  cities,  because  I  do  not  know  to  what  extent  the  evil  of 
non-judicial  appointment  has  made  itself  felt  there.  But  I  think  per- 
haps it  would  help  to  clear  the  air  if  the  suggestions  made  by  Mr, 
Alter  and  Mr.  Cuyler  were  to  be  acted  upon,  and  therefore  I  will  with- 
draw the  suggested  amendment  which  limits  the  operation  of  the  reso 
lution  to  Philadelphia  and  Allegheny  counties,  and  if  the  Chair  thinks 
that  that  does  not  too  much  complicate  the  parliamentary  situation 
the  vote  can  be  taken  on  the  resolution  in  its  more  general  form. 

The  CHAIRMAN.  The  Chair  for  information  would  like  to  ask 
whether  the  construction  of  Mr.  Pepper,  for  instance,  would  be  that 
the  sitting  of  the  court  on  tax  appeals,  which  is  a  function  performed 
by  judges  in  the  country,  is  a  judicial  duty.  My  own  judgment  is 
that  it  is  not;  but  where  does  that  land  us  in  the  country?  We  have 
no  place  to  go,  we  have  no  board  of  revision  of  taxes;  where  do  we 
land  if  that  is  not  be  performed  by  the  judges?  One  of  the  judges 
in  my  county  has  been  sitting  for  weeks  revising  the  assessments  of 
the  city  of  Chester.  Now,  of  course,  you  cannot  file  a  bill  in  equity 
to  raise  the  question ;  that  must  come  up  on  the  tax  appeal  or  from 
the  assesor  or  the  county  commissioners.  If  that  is  a  non-judicial 
function,  if  we  are  not  to  leave  that  thing  to  the  court,  we  are 
going  to  leave  a  very  important  thing  in  the  air.  My  own  judg- 
ment is  that  it  is  not  a  judicial  function.  I  do  say  that  it  is  not, 
but  that  is  my  impression. 

Mr.  FISHER.  Mr.  Chainnan:  As  I  undersand  it  the  motion 
now  pending  is  for  the  adoption  of  the  amendment  suggested  by  Mr. 
.  Pepper.  Then  Mr.  Cuyler  has  made  a  motion  to  amend  the  amend- 
ment by  striking  out  the  phrase  "in  the  counties  of  Allegheny  and 
Philadelphia."  That  makes  it  apply  generally  to  the  judiciary  of  the 
entire  state.  Now  I  hope,  Mr.  Chairman,  that  that  ruotion  will  not 
prevail.  I  hope  that  our  friends  from  the  great  cities  of  Phila- 
delphia and  Allegheny  will  not  assume  to  speak  for  those  of  us  who 
are  from  the  country.  We  think  we  know  something  of  the  conditions 


Feb.  10]        CONSTITUTIONAL  AMENDMENT  AND  REVISION  657 

in  the  more  sparcely  settled  sections,  and  we  know  something  of  the 
problems  that  come  before  the  court  that  are  non-judicial.  Of  course, 
there  is  a  very  exalted  principle,  a  very  sacred  principle  involved, 
but  sometimes  the  most  sacred  principle  must  yield  a  little  to  expe- 
diency. Now  in  a  great  center  like  Philadelphia  or  Allegheny  there 
can  be  little  inconvenience,  as  I  see  it,  to  strip  the  court  of  all  these 
powers ;  that  is  where  most  of  the  evils  subject  to  criticism  have  grown 
up.  You  want  to  cure  it  by  striking  down  the  system  of  non-judicial 
functions  in  the  entire  state  that  have  been  vested  in  the  court  from 
time  to  time.  Now  there  are  no  such  evils  as  those  complained  of  in 
the  country.  Mr.  Chairman,  you  have  made  one  suggestion.  I  do  not 
see  how  you  can  provide  a  proper  authority  to  perform  the  particular 
functions  to  which  you  have  referred  now  vested  in  the  country 
courts.  Now  it  is  no  reflection,  I  may  say  to  Mr.  Cuyler,  on  the 
courts  of  Philadelphia  or  Pittsburgh  that  a  distinction  should  be 
drawn  between  them  and  what  we  may  term  the  country  courts. 
The  conditions  are  entirely  different.  If  that  were  not  so  the  matters 
complained  of  here  would  not  come  up  for  discussion.  I  have  been 
tr-ying  to  think  over  the  state  and  to  raise  in  my  mind  one  complaint, 
aside  from  the  matter  of  the  granting  of  licenses,  that  has  ever 
arisen  because  of  the  faulty  manner  in  which  the  country  courts 
have  performed  these  minor  non-judicial  functions.  I  do  not  recall 
one.  Doubtless,  there  may  have  been  some,  but  the  evil  that  has 
arisen  in  the  country  is  absolutely  negligible,  and  if  we  broaden  this 
provision  to  include  country  districts  we  are  going  to  be  confronted 
with  a  great  many  problems.  I  wish  I  had  the  time  to  make  a  com- 
plete examination  and  list  of  the  non-judicial  functions  that  are  now 
being  performed  by  the  country  courts.  That  is  impossible  in  this 
extemporaneous  dicussion,  but  we  can  think  of  them  in  connection 
with  the  conduct  of  elections,  the  returns  of  the  primary  elections, 
appointments  to  vacancies  and  many  minor  duties  of  that  kind.  Now 
then,  I  would  apologize  if  I  felt  that  my  suggestion  in  any  way  re- 
flected upon  the  courts  in  Allegheny  and  Philadelphia.  That  is  not 
the  intention.  T  simply  make  the  suggestion  in  order  that  the  re- 
striction may  apply  only  to  these  great  centers  where  these  minor 
duties  can  be  readily  performed  by  some  other  agency,  and  wheve  the 
need  of  the  performance  of  these  duties  may  not  rest  in  the  court 
as  a  matter  of  necessity ;  and  that  in  the  country  we  may  be  permitted 
to  go  along  in  the  even  tenor  of  our  beaten  paths.  We  ask  that  you 
confine  this  measure,  this  much  needed  reform,  as  I  gather  it  from  the 
debate,  to  the  places  where  it  is  really  needed. 

Mr.  GORDON.  Mr.  Chairman:  The  provision  as  it  is  before  the 
Committee  seems  to  me  to  have  two  stems  to  it.  The  first  appears 
to  me  to  relate  to  future  legislation,  and  in  that  respect  I  suppose 
no  one  could  object  to  have  it  apply  to  all  the  courts,  both  the 
superior  court  and  common  pleas,  and  to  all  others  throughout  the 
state.  I  read  the  first  part  of  this  resolution,  "No  duties  except 
such  as  are  judicial  of  relate  to  the  organization  and  operation  of 
the  courts  shall  be  imposed  upon  the  supreme  court."  Now  I  see  no 
reason  why  that  should  not  apply  to  all  of  the  courts  of  the  state 
in  the  future.  Then  there  follows  towards  the  end,  "nor  shall  any 
of  said  justices  or  judges  exercise  any  power  of  appointment  except 
as  herein  provided."  That  I  suppose  is  intended  to  aim  at  powers 
now  vested  in  the  judges  and  intended  to  prohibit  them  in  the  future 
42 
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from  exercising  those  powers,  and  if  that  be  the  intent  of  the  drafts- 
man of  this  amendment,  it  seems  to  me  the  first  part  of  it  might 
'  very  well  be  acceptable  even  to  the  country  members  who  thiirk  their 
courts  ought  to  be  allowed  to  have  this  patronage  and  power.  I  point 
that  out  to  the  Committee,  and  while  I  am  on  my  feet  I  want  to 
say  that  I  am  in  full  accord  with  the  principles  stated  by  Mr.  Pepper, 
arrd  by  Mr.  Carson,  and  the  others  who  have  spoken  on  the  'same 
side,  and  I  shall  so  vote.  I  should  prefer  to  vote  upon  the  proposi- 
tion as  applicable  to  all  the  courts  of  the  commonwealth,  and  while 
it  may  be  inconvenient  for  a  time,  yet  tlie  legislature  can  ultimately 
pass  the  needed  laws  to  dissolve  the  functions  now  in  the  court  with 
respect  to  the  appointment  of  other  public  officers.  I  think  it  is 
rather  invidious  to  select  the  courts  of  Philadelphia  and  Allegheny 
out  of  the  whole  mass  of  courts,  and  I  would  prefer  that  were  not 
done ;  but  if  the  article  in  its  full  strength  cannot  be  obtained  I 
shall  take  what  I  carr  get  and  vote  even  for  that  suggestion. 

The  CHAIRjMAN.  Will  Mr.  Pepper  be  good  enough  to  read  the 
section  as  it  will  read  after  amendment  ? 

Mr.  PEPPER.  With  the  Chair's  irrdulgence,  I  will  do  so  in  one 
moment. 

The  CHAIRMAN.  Certainly.  I  might  say  that  I  think  some  of 
the  members  from  the  country  would  prefer  the  amendment  if  it  keeps 
the  priirciple ;  with  the  principle  I  myself  am  in  accord.  If  the 
last  serrtence  could  be  stricken  out  and  the  principle  maintained, 
then  I  think  the  situation  that  has  bothered  me  in  my  own  mind  could 
be  relieved.  I  do  not  see  where  certain  functions  now  performed  by 
the  courts  of  the  country  ought  to  be  placed  if  the  judge  cannot  ap- 
poirrt;  that  is,  we  have  no  central  authority.  Is  it  to  be  said,  for 
instance,  that  the  burgesses  in  boroughs  are  to  be  appointed  by  the 
county  commissioners?  I  can  think  of  no  place  where  we  could  put 
the  power  except  in  the  courts  for  all  the  many  functions  that  are 
now  performed  by  the  courts  in  the  courrtry,  because  there  is  no 
other  ]3lace  to  go.  I  do  not  know  what  Judge  Kelly's  thought  about 
that  may  be;  he  has  had  a  wide  experience  both  as  a  practicing 
lawyer  in  a  busy  county  and  as  a  judge.  Where  would  the  power  of 
uppointmerrt  be  distributed? 

Mr.  KELLY.  Mr.  Chairman:  Of  course,  there  would  have  to  be 
legislation  to  provide  for  the  hiatus,  because  there  are  a  lot  of  ap- 
pointments, particularly  appointments  to  fill  vacancies  that  now 
have  to  be  made  by  the  courts,  and  unless  there  was  some  provision 
made  for  tlieir  being  made  by  some  other  body  there  would  be  great 
practical  difficulty  and  trouble.  I  cair  see  where  the  burgesses  of 
boroughs  could  be  appointed  by  the  courrcil  of  boroughs,  for  instance, 
if  the  legislature  would  say  so.  There  are  some  other  offices  that 
would  be  not  quite  so  corrvenient.  I  do  not  know  how  a  constable 
would  be  appointed  in  case  of  a  vacancy  if  it  were  not  for  the  court. 
Speakirrg  for  myself,  it  has  always  been  a  most  disagreeable  part 
of  the  judicial  duty  to  make  these  appointments,  and  therefore  I  feel 
in  favor  of  the  general  principle  that  if  in  any  practical  way  that 
can  be  taken  away  from  the  court  it  ought  to  be  done,  but  it  might 
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disturb  existing  conditions  quite  a  bit  in  the  smaller  judicial  districts 
of  the  state,  unless  some  other  provisions  are  made  in  connection 
with  this  to  carry  things  along. 

The  CHAIRMAN.  It  is  possible  that  in  the  recess  time  that  we 
will  take  after  this  week's  meeting,  if  we  complete  our  work  now 
we  can  formulate  something  that  will  take  care  of  the  situation 
if  the  general  principle  is  adopted. 

Mr.  FOX.  Mr.  Chairman:  In  line  with  the  suggestion  that  you 
have  just  made  it  appears  to  me  that  we  might  adopt  the  language 
in  the  amendment  of  section  9  which  you  introduced  this  morning. 
"The  general  assembly  shall  at  its  next  session  after  the  adoption 
of  this  Constitution  pass  such  laws  as  may  be  necessary  to  carry 
this  section  into  effect."  That  would  mean,  of  course,  that  they  would 
provide  for  the  appointing  power  for  the  vacancies  that  occur  now 
and  are  now  filled  by  the  judges. 

The  CHAIRMAN.  It  might  be  provided  that  the  courts  continue 
the  exercise  of  this  power  until  the  legislature  has  legislated.  I  am 
thinking  about  the  hiatus  when  the  Constitution  is  adopted,  when 
there  is  no  legislation  on  the  subject. 

Mr.  GORDON.  Mr.  Chairman:  I  was  about  to  suggest  this:  "The 
general  assembly  shall  pass  such  legislation  to  carry  this  proviso  into 
effect  and  transfer  the  appointing  power  now  vested  in  the  courts, 
which  courts  shall  exercise  such  powers  until  such  legislation  is 
enacted." 

Mr.  CARSON.  Mr.  Chairman :  Do  I  understand  Judge  Gordon  to 
indicate  that  his  construction  of  this  draft  which  we  have  before 
us  is  that  you  might  treat  it,  ".shall  hereafter  be  imposed  on  the 
supreme  coiirt?" 

Mr.  GORDON.    Yes,  sir. 

Mr.  CARSON.    As  if  the  word  "hereafter"  was  there? 
Mr.  GORDON.    Yes,  sir. 

Mr.  CARSON.    Then  you  leave  the  existing  conditions  unchanged 
until  the  legislature  sees  fit  to  cliange  it. 
Mr.  GORDON.  Exactly. 

Mr.  CARSON.    But  you  prohibit  the  imposing  of  any  additional 
burden  upon  the  court. 
Mr.  GORDON.  Correct. 

Mr.  CARSON.    I  think  that  embodies  the  whole  thought. 

The  CHAIRMAN.  It  seems  to  the  Chair  that  that  would  take 
care  of  the  situation  that  is  threatening,  as  Judge  Gordon  now  pro- 
poses to  amend  it.  Until  the  legislature  acts  the  courts  would  con- 
tinue to  exercise  the  powers  that  are  now  vested  in  them. 

Mr.  REED.  Mr.  Chairman:  I  do  not  understand  the  latter  part 
of  that  section  to  mean  in  effect,  "nor  shall  any  of  the  justices  or 
judges  exercise  any  power  of  appointment  except  as  herein  provided." 
The  first  part  of  it  is  probably  in  the — 

Mr.  CARSON.    These  words  ought  to  come  out,  Judge  Reed. 

Mr.  REED.  If  you  take  this  out  and  insert  the  words  "hereafter 
no  duties  except  such  a"s  relate  to  the  organization  and  operation  of 
the  court  shall  be  imposed,"  then  you  will  have  what  you  want. 

Mr.  CUYLER.  May  I  inquire  the  parliamentary  situation  now? 
What  is  before  us? 

The  CHAIRMAN.    Mr.  Pepper  has  drafted  an  amendment,  and 
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we  are  waiting  to  see  wliat  the  ameudment  is  in  its  final  form.  The 
Chair  does  not  know  just  what  the  final  form  of  the  amendment  to 
be  submitted  is. 

Mr.  PEPPER.  Mr.  Chairman:  After  conference  with  some  of 
the  members  of  the  commission  I  have  made  a  draft  here  which 
among  other  things  embodies  the  important  suggestion  made  by 
Judge  Gordon:  "No  duties  except  such  as  are  judicial  or  relate  to 
tJie  organization  and  operation  of  the  courts  shall  hereafter  be  im- 
posed upon  any  court  or  judge.  The  general  assembly  shall  enact 
such  legislation  as  is  necessary  to  transfer  the  appointing  power  now 
vested  in  the  courts  or  judges,  and  after  such  transfer  no  court  or 
judge  shall  exercise  any  power  of  appointment  except  as  herein  pro- 
vided." 

Mr.  THORPE.    Mr.  Chairman:    I  second  the  substitute. 
On  the  question.  ' 

Will  the  Committee  adopt  the  substitute? 

The  CHAIRMAN.  In  order  to  clear  the  situation,  Mr.  Pepper's 
substitute  will  be  considered  as  a  substitute  for  all  pending  mo- 
tions and  for  the  report  of  the  committee. 

Mr.  ENGLISH.  Mr.  Chairman:  The  effect  of  the  pending  substitute, 
.as  I  understand  it,  is  to  take  from  the  judges  throughout  the  state 
all  non- judicial  appointing  power.  The  principle  involved,  as  has  been 
stated  by  other  members  upon  the  floor,  is  so  unassailable  that  if  the 
effect  of  it  were  not  to  tear  up  by  the  roots  the  existing  sj^stem,  or 
if  there  were  a  popular  demand  for  it  in  the  country  districts,  and  I 
refer  now  to  the  country  districts  only,  of  course,  there  could  be  no 
objection  to  the  adoption  of  the  substitute.  L  very  greatly  fear  that 
in  many  of  the  districts  the  people  may  find  themselves  very  much 
in  a  situation  which  would  be  presented  in  the  city  of  Erie  by  this 
proposed  substitute.  Since  1857  the  water  supply  of  the  city  of  Erie 
has  been  absolutely  controlled  by  a  board  of  three  commissioners 
v/ho  have  been  appointed  since  that  time,  sir,  by  the  court  of  com- 
mon pleas.  We  have  threshed  out  in  various  municipal  elections  the 
principle  involved  in  that  method  of  appointment,  and  invariably 
the  people  have  endorsed  it.  They  prefer  it  to  turning  over  to  the 
niunicipality  the  control  of  the  water  supply  and  the  appointment  of 
the  commissioners  by  the  city  council.  So  very  keenly  do  the  peo- 
ple feel  on  that  question,  that  I  am  very  sure  that  when  the  Con- 
stitution, in  whatever  form  we  may  finally  leave  it,  is  submitted  for 
approval  or  disapproval  to  the  city  of  Erie,  the  issue  of  all  other 
sections  of  the  Constitution  is  apt  to  be  lost  sight  of  in  the  single 
question  as  to  whether  the  particular  voter  is  or  is  not  in  favor  of  con- 
tinuing the  present  method  of  appointing  the  commissioners  of  the 
water  supply  of  the  city  of  Erie.  I  only  speak  of  that  because  there 
may  be  various  other  municipalities  and  counties  in  the  state  where 
there  are  special  commissions  created  by  special  acts  of  the  general 
assembly,  the  appointing  of  which  has  been  vested  in  the  courts. 
If  that  is  so  I  can  understand  how  we  will  by  this  resolution,  un- 
assailable as  the  principle  is,  make  for  the  Constitution  a  very  con- 
siderable body  of  opposition  among  the -voters.  Now,  if  there  were 
any  demand  for  this  change  in  the  country  districts  I  would  be  for 
it  on  account  of  the  principle  involved,  but  I  deny  that  there  is  such 
a  demand,  at  least  I  do  not  know  that  there  is  such  a  demand,  and 
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none  has  been  referred  to  here.  It  may  be  in  Philadelphia  county 
and  in  Allegheny  county  there  is  a  demand  for  the  incorporation 
of  this  principle  into  the  Constitution,  but  I  deny  that  there  is  any 
such  demand  in  the  other  localities,  and  I  can  see,  on  the  other  hand, 
that  by  placing  it  in  the  Constitutioli  and  taking  away  this  appoint- 
ing power,  which  in  many  instances  has  grown  up  and  been  approved 
by  the  people,  it  may  be  a  very  injurious  thing  in  the  Constitution 
when  it  is  submitted  to  the  people. 

Mr.  REED.  Mr.  Chairman:  I  do  not  like  to  let  this  discussion 
end  with  any  idea  that  there  is  a  demand  in  Allegheny  county  for  it 
or  a  criticism  by  the  people  of  the  action  of  our  courts.  If  there 
is  a  demand  it  comes  from  the  judges  themselves  to  be  relieved  from 
the  annoyance  of  these  appointments.  It  is  not  that  there  has  been  a 
popular  outcry ;  it  is  because  we  feel  that  it  is  wrong  in  principle. 
I  for  one  believe  that  when  it  is  submitted  to  the  people  they  will 
see  that  the  principle'  is  correct,  and  we  will  not  have  the  trouble 
that  Mr.  English  thinks. 

On  the  question  recurring,  ^  • 

Will  the  Committee  adopt  the  substitute?  _ 

It  was  adopted. 

ARTICLE  V,  SECTION  11. 

The  CHAIRMAN.  Under  the  order  of  business  that  was  adopted 
this  morning,  the  next  subject  to  come  before  the  Committee  is  the 
substitute  ottered  by  the  Chair  for  the  report  of  committee  No.  2  as 
to  section  11.  The  Chair  has  redrafted  this  substitute  in  some  re- 
spects and  has  taken  out  some  incongruities.  It  will  be  read  by  the 
Secretary.    Copies  of  the  new  draft  will  be  handed  to  the  members. 

The  Secretary  read  the  substitute  as  follows : 

Section  11.  For  the  better  administration  of  justice  each  eountj'  of  this  common- 
wealth, except  Philadelphia  county,  shall  be  devided  by  the  court  of  common  pleas 
of  the  judicial  district  in  which  such  county  or  counties  may  be  into  districts  to  be 
known  as  justices  of  the  peace  .iistricts.  A  borough,  town  or  township  may  con- 
stitute a  separate  district,  may  be  divided  or  may  be  joined  with  one  or  more  other 
boroughs,  towns  or  townships,  as  the  court  shall  see  fit.  Each  city,  other  than  the 
city  of  Philadelphia,  shall,  separately  or  joined  with  one  or  more  boroughs  or  town- 
ships, or  both,  constitute  a  separate  district,  and  shall  be  entitled  to  at  least  one 
justice  of  the  peace.  Cities  containing  a  population  of  four  hundred  tliousand  or 
jess  shall  be  divided  into  convenient  districts  for  each  fifty  thousand  inhabitants ; 
cities  containing  a  population  of  more  than  four  hundred  thousand  shall  be  divided 
into  convenient  districts  for  each  one  hundred  thousand  inliabitants. 

The  Governor  shall  commission  one  person  as  justice  of  the  peace  for  each  dis- 
trict herein  provided  for,  to  serve  for  a  term  of  six  years  if  he  shall  so  long  behave 
himself  well.  Any  such  justice  shall  be  removed  for  cause  by  the  Governor  on  his 
own  initiative  and  after  hearing,  or  for  cause  duly  found  by  the  proper  court  of 
common  pleas  after  public  hearing  and  certified  by  said  court  to  the  Governor.  Any 
vacancy  in  the  office  of  justice  of  the  peace  shall  be  filled  by  the  Governor. 

No  person  shall  be  eligible  for  appointment  who  has  not  resided  within  the  terri- 
tory comprised  in  the  respective  district  for  a  period  of  two  years  prior  thereto.  No 
person  who  is  not  learned  in  the  law  shall  be  appointed  as  justice  of  the  peace  in 
any  district  containing  a  city.  Every  justice  of  the  peace  shall  reside  in  the  district 
for  which  he  is  appointed  during  his  term  of  oflice. 

For  all  services  rendered  in  any  judicial  proceedings  justices  of  the  peace  shall 
receive  a  salary  which  shall  be  in  lieu  of  all  other  compensation,  and  which  shall  be 
fixed  by  law  and  paid  by  the  proper  county,  xlll  fees  received  for  any  such  services 
shall  be  paid  into  the  county  treasury  for  the  use  of  the  county. 

The  jurisdiction  and  powers  of  the  justices  of  the  peace  liereiiibcfore  provided  for 
shall  be  the  same  as  now  conferred  upon  and  exercised  by  justices  of  the  peace, 
and  such  as  may  hereafter  be  conferred  by  law. 

All  justices  of  the  peace  and  aldermen  now  in  office  shall  serve  out  their  un- 
expired terms,  after  which  time  the  ofBce  of  justice  of  the  peace  and  alderman,  as 
it  existed  immediately  prior  to  the  adoption  of  this  provision,  is  hereby  abolished. 
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Tlie  general  assembly  shall  at  its  next  session  after  the  adoption  of  this  Consti- 
tution enact  such  laws  as  may  be  necessary  to  carry  this  section  into  effect. 

On  the  question, 

Will  the  Committee  adopt  the  substitute  ? 

JUSTICES  OP  THE  PEACE. 

Mr.  KEED.  Mr.  Chairman:  Having  just  adopted  an  amendment 
to  take  away  all  the  non-judicial  powers  from  the  court,  we  are  now 
going  to  instruct  the  court  to  divide  the  cities  and  townships  into 
districts,  so  that  the  Governor  can  appoint  justices  of  the  peace. 
That  is  not  very  consistent. 

The  CHAIRMAN.  It  seems  to  me  that  is  a  judicial  duty.  The 
court  shall  divide  the  election  districts  and  wards. 

Mr.  REED.    Mr.  Chairman:    I  do  not  see  it. 

The  CHAIRMAN.    It  does  not  say  that  dogmatically. 

Mr.  REED.  I  do  not  think  that  is  a  judicial  duty,  but  it  is  all 
light.  I  would  like  to  ask  the  Chairman  how  many  thousand  appoint- 
ments of  that  kind  there  will  be  in  the  state  added  to  the  Governor's 
patronage. 

The  CHAIRMAN.  The  Chair  can  scarcely  answer  that  question 
except  in  this  way.  In  talking  it  over  with  a  numher  of  lawyers  from 
the  different  counties  in  the  state  the  prevailing  opinion  seemed  to  he, 
from  the  largest  county  to  the  smallest,  leaving  out  of  consideration 
Allegheny  county,  that  the  number  of  districts  in  no  county  would 
exceed  six.  Therefore  the  number  of  appointments  made  by  the  Gov- 
ernor would  not  be  greater  than  something  less  than  four  hundred  in 
lieu  of  the  thousands  of  justices  of  the  peace  that  now  exist.  We 
took  the  largest  county  territorially  in  the  state  and  the  smallest;  I 
happen  to  live  in  one  of  the  smallest  territorially,  and  we  went  over  a 
number  of  them  with  lawyers  from  different  districts. 

Mr.  REED.  This  morning  the  proposer  of  this  resolution  or  amend- 
ment was  willing  to  concede  that  the  city  of  Pittsburgh  might  have 
one  justice  of  the  peace  for  each  fifty  thousand. 

The  CHAIRMAN.    I  myself  have  no  objecion  to  that. 

Mr.  REED.    Mr.  Chairman:    I  hope  that  has  not  been  overlooked. 

The  CHAIRMAN.  The  figures  there  are  not  dogmatic,  but  follow 
the  amendment  of  the  committee.  I  have  no  objection  to  make  it 
fifty  thousand  instead  of  one  hundred  thousand.  If  you  will  offer 
tliat  as  an  amendment  I  will  accept  it. 

Mr.  REED.    Mr.  Chairman:    I  will  offer  that  as  an  amendment. 

The  CHAIRMAN.  Then  the  amendment  will  read:  "Cities  con- 
taining a  population  of  more  than  four  hundred  thousand  will  be 
divided  into  convenient  districts  for  each  fifty  thousand  inhabitants." 
That  will  accomi)lish  that,  will  it  not,  Judge  Reed? 

Mr.  REED.    Yes,  sir. 

The  CHAIRMAN.  Then  that  is  considered  as  part  of  the  sub- 
stitute. 

Mr.  REED.  Because  I  think  there  is  business  enough  there  for 
one  justice  of  the  peace  to  each  fifty  thousand  inhabitants. 

The  CHAIRMAN.    I  have  no  objection  about  the  figures. 

Mr.  CARSON.  Mr.  Chairman:  May  I  ask  you,  as  to  this  amend- 
ment, or  rather  substitution  for  the  report  of  the  committee,  for  in- 
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formation?  The  committee  had  provided  for  the  election  in  town- 
ships and  boroughs  and  cities,  by  the  qualified  electors  thereof,  of  a 
limited  number  of  justices  of  the  peace,  and  so  forth,  and  by  your 
amendment,  as  I  contrast  it  with  what  had  been  presented  by  the 
committee,  I  perceive  that  the  radical  distinction  is  the  substitution 
of  an  appointment  by  the  Governor  for  popular  election.  Am  I  cor-  / 
rect  in  that? 

The  CHAIRMAN.  You  are  correct  in  that;  and  also  the  creation 
of  justice  of  the  peace  districts  instead  of  making  justices  of  the  peace 
appointive  for  the  districts  as  they  now  exist^ — 

Mr.  CARSON.  You  are  cutting  down  thousands  of  justices  of  the 
peace  whose  commissions  have  to  be  signed  by  the  Governor  to  a 
limited  number,  and  also  prescribing  the  qualifications  in  certain 
cities  or  districts  of  a  certain  class  that  they  have  to  be  learned  in 
the  law.  Now,  may  I  go  further  and  ask  for  information  as  to  why 
you  put  that  duty  on  the  Governor  of  selecting  justices  of  the  peace 
to  serve  a  community  and  take  it  away  from  popular  election  by  the 
people  of  these  districts? 

The  CHAIRMAN.  I  might  say  possibly  as  an  experiment  Avith  the 
idea,  if  I  am  to  answer  Mr.  Carson's  question,  that  it  would  meet 
with  popular  approval  to  do  it  because  the  people  would  confess,  as  I 
confess  myself,  that  we  have  fallen  down  in  the  ability  of  selecting  the 
right  kind  of  men  to  administer  the  all-important  offlce  of  justice  of 
the  peace. 

Mr.  KELLY.  Mr.  Chairman :  I  think  the  people  have  fallen  down 
in  the  matter  of  electing  justices  of  the  peace  because  we  have  so 
many  of  them  that  they  have  been  considered  largely  of  no  account. 

The  CHAIRMAN.    That  is  what  I  mean. 

Mr.  KELLY.  More  or  less  of  a  joke  to  run  for  justice  of  the  peace 
cut  in  some  townships,  in  sojue  parts  of  the  state,  in  some  of  the 
boroughs,  hut  it  seems  to  me  that  it  is  a  rather  remarkable  proposi- 
tion that  we  have  an  elective  judiciary.  In  other  words,  the  people 
elect  the  justices  of  the  supreme  court,  the  judges  of  the  superior 
court,  the  judges  of  the  orphans'  court  and  common  pleas  court,  and 
I  believe  even  the  municipal  judges  in  Philadelphia,  and  to  then  make 
the  lowest  judicial  office,  the  judicial  office  which  comes  the  closest 
to  the  so-called  common  people,  an  appointive  office,  it  seems  to  me 
is  rather  inconsistent.  The  Governor,  of  course,  would  not  select 
these  justices  of  the  peace,  I  mean  he,  the  Governor,  could  not  him- 
self select  them.  He  Avould  not  have  that  knowledge  and  acquaint- 
ance which  would  enable  him  to  make  an  intelligent  selection,  and 
perhaps  a  selection  would  be  made  by  the  political  leaders  of  the 
different  communities  where  these  officers  were  to  be  appointed.  I  do 
not  mean  that  that  might  not  be  a  good  selection,  but  it  seems  to  me 
that  the  principle  of  the  matter  is  wrong.  These  justices  of  the  peace, 
or  these  inferior  tribunals,  whatever  they  might  be  called,  are  really 
tlie  most  important  to  the  largest  number  of  i^eople.  It  is  not  un- 
common for  a  poor  man,  the  laboring  man,  if  you  please,  an  obscure 
man  or  woman  to  have  some  little  petty  trouble  which  is  purelj^  local. 
It  may  be  over  a  line  fence,  it  may  be  over  the  chickens  of  the  neigh- 
bor going  through  the  yard  and  digging  up  the  seed  that  has  been 
planted,  a  variety  of  things  arise,  but  they  are  small  and  petty  claims 
v/hich  result  in  more  or  less  litigation.    Those  cases  always  come  be- 
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fore  these  inferior  tribunals,  at  least  in  the  first  instance.  Now  the 
plan  that  is  suggested  by  the  Chairman's  amendment  or  under  the 
plan  suggested  by  the  committee,  under  either  plan  I  think  the  stan- 
dard of  these  so-called  inferior  judiciary  offices  is  going  to  be  very 
much  raised. 

No  longer  will  the  office  of  justice  of  the  peace  be  a  joke  and  the 
office  either  under  your  plan,  sir,  or  the  plan  suggested  by  the  com- 
mittee will  provide  for  a  very  respectable  public  office  which  a  man 
of  good  sense,  responsiblity  and  character  might  well  be  glad  to  fill. 
That  being  so  it  seems  to  me  that  it  would  be  a  dangerous  thing  and 
an  unsound  thing  to  make  this  office  appointive,  if  there  is  any  merit 
in  the  so-called  non-partisan  election  law,  as  far  as  the  election  of 
judges  is  concerned.  It  applies  to  the  election  of  judges  in  judicial 
districts.  I  think  most  everybody  will  agree  that  it  has  not  worked 
particularly  well  in  the  matter  of  the  election  of  judges  who  run 
throughout  the  state.  We  have  been  fortunate  perhaps  that  under 
that  system  we  have  good  judges  in  the  appellate  court,  but  the 
system  is  very  unsatisfactory,  and  so  much  so  that  many  thinking 
men  have  seriously  advocated  going  back  to  the  old  partisan  system 
of  electing  judges  of  the  supreme  and  the  superior  courts.  But  when 
it  comes  to  the  election  of  a  judge  in  the  judicial  district  in  the 
county,  ordinarily  which  constitutes  a  judicial  district,  I  think  the 
concensus  of  opinion  is  that  the  so-called  non-partisan  election  law 
has  been  a  success  and  has  been,  beneficial.  The  people  know  whom 
they  are  electing,  they  know  something  about  the  candidate,  and 
they  know  something  about  his  qualifications.  Now  you  are  asking 
the  Governor,  who  officially  lives  in  Harrisburg,  wherever  he  may 
live  as  a  private  citizen,  to  select  in  all  corners  of  the  state  rather 
important  judiciary  officers,  which  function  he  can  only  perform  upon 
the  recommendations  of  those  to  whom  he  listens  from  the  respective 
communities  in  which  these  appointments  are  to  be  made.  A  bad 
appointment,  the  appointment  of  a  bad  officer,  one  who  might  be  ar- 
rogant in  the  discharge  of  his  duties,  who  might  be  indolent  in  the 
discharge  of  his  duties,  would  have  a  very  bad  eft'ect,  and  if  there 
is  no  responsibility  to  the  neighbors,  as  they  might  be  called,  of  a 
particular  electorate  in  which  this  judicial  officer  lives,  it  seems  to 
me  that  it  is  at  least  very  doubtful  whether  the  situation  would  be 
very  much  improved.  Personally  I  do  not  care  whether  the  general 
scheme  as  advanced  by  the  Chairman's  amendment  is  adopted  or  the 
one  suggested  by  the  co.mmittee,  because  I  do  not  think  the  committee 
has  any  pinde  of  opinion  in  either. 

The  CHAIRMAN.    I  am  sure  the  Chair  has  not. 

Mr.  KELLY.  Mr.  Chairman:  I  am  sure  the  Chair  has  not,  but  it 
is  only  a  question  of  doing  the  best  we  can  in  a  matter  that  we  all 
recognize  as  more  or  less  of  an  evil.  What  we  had  in  mind,  and 
speaking  a  word  again  for  the  report  of  the  committee,  was  that  a 
general  scheme  such  as  outlined  in  the  Chairman's  amendment  or 
substitution,  with  the  one  exception  of  its  being  an  appointive  office 
instead  of  an  elective  office,  could  be  introduced,  could  be  inaugu- 
rated by  the  legislature  of  the  state.  In  other  words,  we  are  leaving 
the  door  so  wide  open  in  the  provisions  that  we  have  recommended, 
the  committee  I  mean,  that  every  part  of  this  proposition  which  the 
Chairman  has  submitted  could  be  adopted  by  the  legislature  and 
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enacted  into  a  law  with,  as  I  said,  the  one  exception  of  the  office 
being  appointive  instead  of  elective.  1  do  not  know,  I  simplj'  want 
to  say  it  seems  to  me  it  is  a  rather  dangerous  thing,  certainly  a 
great  innovation,  to  make  the  office  of  justice  of  the  peace  selective ; 
the  one  office  that  comes  the  closest  to  the  electors,  the  electors  in  a 
given  borough  or  township.  They  are  more  immediately  concerned 
with  the  matter  of  who  shall  be  elected  justice  of  the  peace  than  they 
are  as  to  who  shall  be  elected  judge  of  the  supreme  court  or  superior 
court. 

Mr.  THORPE.  Mr.  Chairman:  There  are  two  matters  in  this 
report  which  suggest  themselves  as  a  proper  matter  of  inquiry.  First, 
in  the  resolution  already  approved,  it  is  said  that  judges  learned 
in  the  law  shall  receive  compensation  paid  by  the  state  would  refer 
to  this  group  that  is  proposed  in  the  amendment ;  secondly  whether — 

The  CHAIRMAN.  They  are  not  to  be  considered  as  included  in 
that  group. 

Mr.  THORPE.  Mr.  Chairman:  Not  to  be  considered  as  included 
in  that  group? 

The  CHAIRMAN.  Except  in  Philadelphia,  and  that  would  have 
to  be  provided  for.  I  think  that  pi'ovides  for  itself  in  Philadelphia. 
In  the  amendment  these  are  justices  of  the  peace  and  not  judges, 
if  I  may  answer  the  question. 

Mr.  THORPE.  Mr.  Chairman :  The  second  question  that  is  likely 
to  be  asked  is  whether  or  not  justices  of  the  peace  or  whatever  title 
they  are  known  by  are  required  to  be  learned  in  the  law.  I  raise  the 
query  whether  it  would  not  be  a  difficult  matter  in  a  township  to 
secure  men  learned  in  the  law  as  candidates  for  the  office  of  justice 
of  the  peace. 

The  CHAIRMAN.  May  the  Chair  again  inform  Dr.  Thorpe  that 
in  the  townships  they  would  not  be  required  to  be  learned  in  the 
law.  That  only  applies  where  they  are  appointed  in  the  cities,  and 
the  districts  where  there  are  cities. 

Mr.  THORPE.    Mr.  Chairman :    That  is  perfectly  plain. 

The  CHAIRMAN.  I  may  say,  in  answer  to  Judge  Kelly,  that  the 
Chair  was  in  doubt  himself  as  to  whether  they  ought  to  be  elected  or 
appointed.  What  I  had  in  mind,  if  I  may  offer  a  thought,  regardless 
of  what  the  idea  of  the  Commission  was  on  the  broad  question  as  to 
whether  they  ought  to  be  elected  or  appointed,  my  thought  was  that 
the  creation  of  these  districts  would  so  gradually  reduce  the  number 
that  the  office  would  again  assume  the  dignity  that  it  is  intended 
to  possess  under  pur  system  of  law.  I  have  no  pride  of  opinion  in 
it  at  all,  and  no  fixed  thought  on  the  question  as  to  whether  they 
should  be  elected  or  appointed,  save  as  I  have  thought  if  the  question 
is  submitted  as  to  whether  the  entire  judiciary  should  be  appointed 
or  elective,  I  think  my  mind  would  favor  the  appointment  of  the 
judiciary. 

Mr.  KELLY.  Mr.  Chairman:  I  would  begin  at  the  other  end,  sir, 
and  appoint  judges  of  the  supreme  court. 

The  CHAIRMAN.    I  think  there  is  something  in  that. 

Mr.  PEPPER.  Mr.  Chairman:  In  the  opening  sentence  of  the 
section  there  is  a  provision  to  which  Judge  Reed  called  attention 
a  few  moments  ago,  to  the  effect  that  the  revision  of  the  territory 
is  to  be  made  by  the  court  of  common  pleas  of  the  judicial  districts, 
and  so  forth,  and  at  the  end  of  the  section  there  is  a  comprehensive 
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provision  that  tlie  general  assembly  shall  at  its  next  session  after 
the  adoption  of  this  Constitution  enact  such  laws  as  may  be  neces- 
sary to  carry  this  section  into  effect.  Would  it  agree  with  the  views 
of  the  Chair  if  we  were  to  omit  the  words  "by  the  court  of  common 
pleas  of  the  judicial  district  in  which  said  county  or  counties  may 
be,"  so  that  the  section  would  read,  "for  the  better  administration 
of  justice,  each  county  of  this  commonwealth,  except  Philadelphia 
county,  shall  be  divided  into  districts  to  be  known  as  justice  of  the 
peace  districts?"  Then  the  general  assembly,  in  enacting  the  legisla- 
tion necessary  to  carry  this  into  effect,  may  make  provision  for  the 
way  in  which  the  districts  are  to  be  created.  It  seems  to  me  there 
is  the  difficult}'  suggested  hy  Judge  Reed  that  we  are  placing  a  new 
non-judicial  duty  upon  the  courts  of  common  pleas  when  we  call 
upon  them  to  create  boundary  lines  or  subdivisions  in  the  municipali- 
ties of  the  commonwealth  for  political  purposes. 

The  CHAIRMAN.  The  only  reason  T  put  it  in  was  because  they  do 
that  now.  They  do  not  do  it  in  Philadelphia,  but  we  are  continually 
having  changes  of  boundaries  in  the  townships  or  counties  or  wards  or 
election  districts,  and  so  on,  which  we  have  already  assumed  to  be  a 
judicial  duty.  I  have  no  objection  to  the  suggestion  of  Mr.  Pepper 
if  he  thinks  that  harmonizes  with  our  previous  action. 

Mr.  PEPPER.  Mr.  Chairman:  If  that  suggestion  would  prevail, 
then  it  would  read  as  I  just  read:  "For  the  better  administration  of 
justice,  each  county  of  this  commonwealth,  except  Philadelphia 
county,  shall  be  divided  into  districts  to  be  known  as  justice  of  the 
peace  districts."  That  seems  to  conform  to  good  constitutional  prac- 
tice, leaving  the  details  for  the  general  assembly. 

The  CHAIRMAN.    I  have  no  objection  to  that. 

Mr.  PEPPER.  Mr.  Chairman:  May  I  add  a  word  of  indorsement 
to  what  has  been  said  in  favor  of  the  appointive  system  in  the  case 
of  these  judicial  officers  whose  case  is  under  consideration?  It 
seems  to  me  that  the  decision  that  we  reached  was  reached  almost 
solely  with  reference  to  the  dignity  and  the  standing  which  these 
tribunals  are  likely  to  have  in  the  eyes  of  the  people  with  whose 
lives  they  will  come  into  intimate  contact.  I  am  more  and  more 
convinced  that  the  educational  processes  that  are  described  under 
the  terms  of  "Americanization"  and  the  like  depend  for  their  ef- 
ficacy more  than  upoa  any  other  single  factor  on  the  impression 
made  upon  the  masses  of  our  people  by  the  way  in  which  justice  is 
administered.  I  think  that  especially  with  those  who  speak  our 
language  imperfectly  or  not  at  all  the  impression  for  good  or  for 
ill  made  by  our  institutions  is  the  impression  made  by  the  courts, 
and  especially  the  courts  of  subordinate  jurisdiction.  For  one,  I 
feel  almost  more  concerned  than  about  anything  else  in  our  system 
that  the  courts  with  which  the  poor  nmn  and  the  foreign-<born 
citizen  come  into  intimate  contact  shall  be  dignified  tribunals  with 
an  orderly  procedure  and  conduct,  altogether  upon  a  different  plan 
from  that  which  charaAerizes  tine  magistrates'  courts  in  the  large 
cities  at  the  present  time.  That  being  so,  it  seems  to  me  that  we 
are  more  likely  to  succeed  in  attaching  dignity  and  standing  to  these 
tribunals  if  the  justices  who  sit  in  them  sit  under  the  appointment 
of  the  Governor  of  the  commonwealth  and  hold  their  commissions 
directly  from  him.  There  is  no  doubt  about  it,  as  it  seems  to  me,  that 
everything  which  tends  to  relate  the  individual  citizen  to  the  central 
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authorities  creates  in  the  miud  of  the  citizen  that  kind  of  state 
loyalty  which  is  next  best  to  the  loyalty  which  he  owes  to  the  national 
government.  There  is  a  dignity  and  prestige  attending  someone  who 
sits  under  a  commission  or  ai^poiutment  from  the  Governor  of  the 
commonwealth,  i  It  will  be  likely  to  differentiate  him  and  his  tri- 
bunal in  the  eyes  of  the  people  of  the  locality  in  such  a  way  as  to 
tend  to  give  dignity  and  standing  to  his  office  and  to  his  jurisdiction. 
1  can  see  the  force  of  the  suggestion  that  the  experiment  in  an  ap- 
pointive judiciary  might  with  advantage  begin  at  the  other  end  of  the 
line,  and  yet  for  myself  I  am  more  concerned  about  seeing  the  ex- 
periment tried  from  the  bottom  up  than  from  the  top  down;  and  1  - 
believe  that  we  have  a  chance  here  to  try  an  experiment  in  ap- 
pointive judiciary  in  a  field  where  it  is  of  enormous  importance 
that  we  should  invest  the  judiciary  with  all  the  dignity,  with  all  the 
prestige  that  it  is  possible  to  invest  the  judges  with.  I  think  these 
men  will  have  that  quality  if  they  sit  under  the  Governor's  appoint- 
ment, and  as  these  terms  expire''  at  different  times,  the  responsibility 
of  filling  this  great  number  of  offices  will  not  devolve  upon  any  one 
Governor.  He  will  not  be  called  upon  to  perform  the  extremely  dif- 
ficult task  of  making  all  these  appointments,  except  perhajis  the  first 
time.  The  terms  will  expire  at  different  periods,  and  it  seems  to  me 
that  in  that  way  it  will  be  found  a  practical  possibility  for  him  to 
exercise  the  same  care  in  making  his  appointments  of  these  judicial 
officers  that  he  now  uses  when  he  makes  appointment  of  judges  of  the 
common  pleas  and  other  courts  to  fill  unexpired  terms.  I  hope  that 
the  resolution  in  the  form  proposed  by  the  Chairman  will  prevail. 

Mr.  VOLL.  Mr.  Chail'man:  It  seems  to  me  we  are  placing  a  pro- 
vision in  the  Constitution,  should  we  adopt  the  substitute  or  the 
amendment  of  the  Chair,  that  is  leading  towards  the  short  ballot. 
The  judiciary  is  a  very  sensitive  body  so  far  as  the  people  are  con- 
cerned, that  is  they  are  least  sensitive  about  it.  We  know  that  in  the 
framing  of  the  Federal  Constitution  there  was  quite  a  dispute  over 
the  appointment  even  of  Federal  judges,  and  it  was  finally  compro- 
mised that  Federal  judges  could  be  appointed.  The  people  have  very 
jealously  guarded  their  rights  to  elect  members  of  the  judiciary. 
Now,  it  has  been  said  here  by  Judge  Kelly  that  we  take  the  lower 
courts,  the  courts  of  the  people,  and  we  decide  to  make  the  judge  there 
an  appointive  officer.  It  seems  to  me  that  if  we  want  to  defeat  the 
Constitution  or  the  work  that  is  being  done  here  by  this  Commission, 
that  Avould  be  the  best  way  to  do  it,  unless  we  submit  the  amend- 
nient  and  the  sections  of  the  Constitution  to  the  people  seriatim  and 
not  as  an  entire  Constitution.  Democracy  comes  from  below,  it  does 
not  come  from  above,  and  although  we  may  agree  here  that  the  Gov- 
ernor may  pick  out  better  men  than  the  people  can  elect,  however, 
the  people  want  to  exercise  their  right  of  franchise  in  their  selecting 
a  man  for  judge  and  selecting  him  whenever  they  wish,  and  rejecting 
him  whenever  they  feel  that  he  does  not  serve  them  as  he  should. 
It  is  true,  what  Mr.  Pepper  has  said  relative  to  Americanization,  but 
these  are  the  stumbling  blocks  in  democracy  that  we  have  been  going 
over  for  one  hundred  and  forty  years,  and  to  change  this  judicial 
system  now  in  any  way  to  an  appointive  one,  after  we  have  had  the 
elective  in  operation  for  so  many  years  and  have  stumbled  over  the 
clods  and  the  rough  places,  seems  to  me  to  be  flying  in  the  face  -af  the 
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people,  especially  when  there  is  a  tendency  to  broaden  the  right  of  the 
people  everywhere,  and  democracy  everywhere,  instead  of  restricting 
it. 

The  CHAIRMAK  My  own  thought  in  making  this  office  ap- 
pointive, living  as  I  do  in  an  industrial  community,  among  people 
who  work  very  largely  with  their  hands,  Avas  that  those  people  would 
prefer  one  strong  man  as  judge  for  their  petty  disputes  rather  than 
the  men  who  are  now  in  office. 

Mr.  GORDON.  Mr.  Chainnan:  On  the  whole  T  sympathize  with 
the  principle  announced  by  Mr.  VoU,  and  I  would  not  change  the 
elective  judiciary  to  an  appointive  one,  but  I  do  not  believe  that  the 
principle  is  much  involved  in  this  amendment  and  for  this  reason; 
these  officers  called  justices  of  the  peace  are  not  only  removable  by 
the  Governor  for  cause,  but  are  removable  by  the  court  of  common 
pleas  after  hearing  or  for  cause  shown.  That  is  a  sort  of  constant 
impending  recall  of  the  minor  judiciary,  and  ought  to  satisfy,  it  seems 
to  me,  the  democratic  principle.  Therefore,  while  the  doctrine  which 
Mr.  VoU  has  asserted  is  a  good  one  and  commends  itself  to  me,  I  do 
not  believe  any  technical  violation  of  it,  or  seeming  violation  of  it,  in 
the  proposed  amendment  of  the  Constitution  is  of  much  consequence 
when  the  officer  himself  is  constantly  amenable  to  the  people,  upon 
complaints,  upon  charges,  removable  upon  a  substantiation  of  those 
complaints.  The  real  objection  it  seems  to  me,  if  there  is  any,  to  this 
provision  is  the  vast  patronage  which  it  gives  the  Governor,  and  on 
that  subject  I  think  we  should  consider  it  well.  I  am  told  by  the  Chair 
in  private  conversation  that  there  are  about  six  thousand  justices  of 
the  peace  in  Pennsylvania.  Six  thousand  justices  of  the  peace,  an  enor- 
mous number,  it  seems  to  me,  to  transact  in  this  day  and  generation 
the  necessities  of  the  people  in  the  courts  of  first  instance.  Six  thou- 
sand justices  of  the  peace!  TTiat  has  arisen  because  of  the  division 
of  the  state  into  districts  and  also  the  existence  of  aldermen  in  wards 
in  cities.  It  is  not  upon  any  scientific  basis  and  is  not  at  all  upon  the 
basis  of  population.  There  exist  the  justices  of  the  peace  in  town- 
ships where  there  are  not  two  hundred  people  residing,  and  who  have 
nothing  to  do  except  occasionally  to  draw  a  will  maybe,  or  perform 
some  other  function  that  is  not  that  of  a  justice  of  the  peace.  Un- 
doubtedly the  existing  system  for  the  election  of  these  justices  of  the 
peace  is  improper.  But  how  many  does  this  bill  give  to  the  appoint- 
ing power  of  the  executive?  The  Chairman  has  said  that  it  will  be 
less  than  four  hundred.  Less  than  four  hundred,  not  taking  in  the 
cities,  not  taking  in  the  two  larger  cities ;  but  if  the  power  is  given  in 
those  cities  I  presume  we  may  safely  say  it  will  exceed  four  hundred 
and  may  reach  five  hundred.  Is  that  too  large  a  power  to  give  to  the 
executive?  The  appointment  of  five  hundred  justices  of  the  peace 
with  the  attendant  salary  and  the  attendant  local  power  and  promi- 
nence? Well,  now,  the  first  objection  that  I  may  make  to  this 
amendment,  and  I  may  say  in  parentheses  that  I  am  in  favor  of  it, 
the  first  objection  that  I  would  make  if  I  were  criticising  it  would 
be  this,  that  by  making  this  an  appointive  office  it  will  result  in 
justices  of  the  peace  in  many  localities  being  appointed  who  are  of 
different  political  faith  than  the  majority  of  those  districts.  It 
would  be  well  if  we  "could  eliminate  the  political  matter  altogether 
from  the  administration  of  justice  in  all  its  details  higher  and  lower ; 
nevertheless  if  this  is  to  be  given  to  the  Governor,  and  Governors 
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would  be  no  more  angelic  than  the  past  ones,  I  presume  most  of 
the  appointments  would  be  of  the  political  faith  of  the  Governor,  and 
in  that  case  I  can  conceive  of  some  districts  in  this  state*  divided  ac- 
cording to  this  amendment  in  which  we  will  say  the  appointment  by 
the  Democratic  Governor  of  a  Democratic  justice  of  the  peace  will 
raise  a  riot  or  worse,  and  the  converse  of  it  is  true.  That  exists  on 
the  face  of  this.  Now,  Judge  Kelly  thought  and  Mr.  Voll  said,  these 
justices  of  the  peace  come  very  near  to  the  people.  They  have  to  do 
with  their  liberty  in  a  very  close  degree;  they  issue  warrants  for 
their  arrest  very  often,  commit  them  to  jail,  fix  the  amount  of  bail, 
hear  all  landlord  and  tenant  cases,  and  all  claims  for  trespass  by  a 
dog.  killing  of  a  sheep,  and  innumerable  things  come  under  their 
jurisdiction.  Sometimes  they  marry  people.  They  have  not  yet  the 
power  of  divorcing  them,  or  it  would  be  a  very  popular  office,  but 
they  come  very  close  to  the  people.  I  can  see  that  there  might  exist 
a  good  deal  of  irritation  in  the  appointment  in  some  districts  by  a 
political  Governor  of  a  politician  to  exercise  these  important  func- 
tions who  was  not  of  the  same  faith  of  the  large  preponderance  of 
the  people  of  that  district.  That  is  the  first  objection  I  will  point 
out.  The  next  objection  is  the  uncertainty  as  to  whether  all  these 
justices  ought  to  be  appointed  at  one  time  and  all  their  terms  ex- 
pire at  one  time,  so  that  the  Governor  would  appoint  the  entire 
minor  judiciary  at  once  or  not.  In  order  to  prevent  that  sort  of  thing, 
and  in  order,  if  possible,  to  have  the  offices  filled  in  from  time  to  time 
where  death  which  is  certain  and  resignations  which  are  infrequent 
occur,  I  propose  the  following  amendment  to  the  last  sentence  of 
the  second  paragraph  of  the  bill.  Insert  the  word  "when"  before 
"any ;"  insert  the  word  "occurs"  after  the  Avord  "vacancy ;"  strike 
out  the  words  "shall  be  filled  by"  and  insert  after  the  word  "Gov- 
ernor" the  words  "shall  appoint  a  successor  for  a  full  term,"  so  that 
the  sentence  will  then  read,  "When  any  vacancy  occurs  in  the  office 
of  justice  of  the  peace,  the  Governor  shall  appoint  a  successor  for  a 
full  term."   That  would  result  by — 

The  CHAIRMAN.  I  think  that  is  a  very  wise  suggestion-  It  did 
not  occur  to  me,  but  I  think  it  is  a  very  wise  thing  to  Cw. 

Mr.  GORDON.  Mr.  Chairman:  Then  I  need  not  say  anything 
further  in  its  defense.  I  would  suggest  also  this  change,  it  is  merely 
technical  and  verbal,  in  the  same  section,  section.  2 ;  instead  of  "Any 
such  justice  shall  be  removed  for  cause  by  the  Governor,"  I  think  if 
you  view  the  whole,  the  word  should  be  "may,"  "Any  such  justice  may 
be  removed  for  cause  by  the  Governor  on  his  own  initiative  and  after 
hearing."  I  do  not  know  what  the  word  "hearing"  means  there,  unless 
it  means  that  the  person  who  is  to  be  removed  shall  receive  notice  of 
the  cause  against  him  and  may  answer  if  he  pleases,  but  if  that  is  so, 
then  it  seems  to  me  that  the  word  ought  certainly  to  be  *'may." 

The  CHAIRMAN.  There  is  no  question  about  that.  I  will  ac- 
cept it. 

Mr.  GORDON.  Mr.  Chairman:  Again  it  does  not  appear  by  this 
proposed  amendment  whether  all  of  these  justices  would  be  ap- 
pointed at  once  by  the  Governor  and  the  existing  justices  and 
aldermen  continue  in  office  until  their  terms  expire  or  not.  The  only 
provision  on  the  subject,  I  am  indebted  to  Mr.  Pepper  for  the  value 
of  this  criticism,  next  to  the  last  paragraph,  "All  justices  of  the  peace 
and  aldermen  now  in  office  shall  serve  out  their  unexpired  term,  after 
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which  time  the  offices  of  justice  of  the  peace  and  of  alderman,  as  it 
existed  immediately  prior  to  the  adoption  of  this  provision,  is  hereby 
abolished.''  That  undoubtedly  provides  for  the  continuance  in  office 
of  all  aldermen  and  justices  of  the  peace  now  in  office.  The  provision 
as  to  appointment  after  providing  for  the  creation  of  the  district  is 
"tlie  Governor  shall  commission  one  person  as  justice  of  the  peace  for 
each  district  herein  provided  for." 

The  CHAIRMAN.  The  intent  was  that  the  appointment  should  be 
made  at  once. 

Mr.  GORDON.    Mr.  Chairman:    At  once? 

The  CHAIRMAN.  Yes,  sir ;  that  is  the  intent.  If  it  was  not  made 
clear,  it  ought  to  be  made  clear,  because  otherwise  it  would  take 
years  and  vears  to  put  the  system  into  effect. 

Mr.  GORDON.    Mr.  Chairman :   All  right. 

Tlie  CHAIRMAN.  My  thought  was  that  a  great  many  of  the  pres- 
ent justices  of  the  peace  would  resign  their  office  and  their  business 
would  dry  up  if  an  efficient  justice  of  the  peace  were  appointed  for 
the  district. 

Mr.  GORDON.  Mr.  Chairman:  Since  the  ballot  law  providing 
for  a  non-partisan  ballot  has  come  into  existence,  and  applies  to  all 
judges  except  those  who  are  appointed,  I  presume  we  may  regard  the 
minor  judiciary  as  the  proper  subject  for  the  application  of  this 
non-partisan  principle.  Therefore,  if  this  amendment  should  pass 
the  Governor  would  be  vested  with  the  power  to  appoint  over 
four  hundred  judges,  many  of  them  learned  in  the  law,  and  wlio 
would  receive  I  presume,  since  their  dignity  is  to  be  considered  in  this 
matter,  a  salary  sufficient  to  maintain  that  dignitj^  It  is  to  be  hoped 
that  the  Governor  will  remember  the  non-partisan  feature  of  the 
elective  judiciary,  and  he  will  have  his  independence  and  his  high 
sense  of  principle  put  to  a  severe  test  in  that  respect.  If  he  should 
not,  I  presume  this  amendment  will  become  unpopular,  if  it  should 
be  adopted  by  the  people.  If  he  should  not,  what  would  be  the  abuses 
tliat  might  occur  under  it?  Well,  there  might  be  many.  I  think  the 
danger  of  appointing  improjier  judicial  officers  lessens  as  we  go  up. 
I  think  under  the  power  of  appointing  judges  in  the  past  it  was  not 
the  higher  judges  who  were  open  to  criticism,  but  it  was  among  the 
rather* minor  judges.  I  think  in  that  respect  that  great  power  and 
great  responsibility  sobers  the  appointing  poAver  and  that  the  su- 
preme court  judge,  when  he  comes  to  be  appointed,  is  likely  to  re- 
ceive more  serious  treatment  hj  the  appointing  power  than  a  minor 
judge.  I  believe  that  is  so  as  to  judges  of  courts  of  record ;  but  what 
will  be  the  effect  when  you  come  to  appointing  judges  who  are  jus- 
tices of  the  peace,  and  when  a  Governor  has  Ave  hundred,  more  or  less, 
to  appoint,  will  he  give  those  appointments  serious  and  careful  con- 
sideration and  select  only  those  who  are  fully  qualified  by  attain- 
ment and  clmracter  for  the  post,  who  are  known  to  their  neighbors, 
and  who  personally  are  acceptable  in  tlvat  community  of  thirty  or 
fifty  thousand  over  whom  they  will  preside,  and  for  whom  they  will 
administer  intimate  but  very  important  Justice?  Well,  I  hope  so.  I 
do  not  know  what  will  be  the  effect.  It  is  an  experiment.  I  think 
it  is  worth  the  experiment,  and  I  think  that  the  experiment  had  bet- 
ter begin  down  there ;  better  begin  down  there  because  it  will  dislocate 
things  less  down  there  than  it  would  up  above;  down  there  because 
if  it  is  a  failure  the  legislature  will  be  vei-y  prompt  to  submit  consti- 
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tutional  amendments,  and  also  because  I  suppose  uuder  some  pro- 
vision of  this  Constitution  there  might  be  other  courts  established  to 
take  over  the  administration  of  these  particular  justices  if  they  be- 
come offensive ;  but  anj^how  it  is  a  risk  in  aiij  case.  Under  the  elec- 
tive system  we  have  already  established  six  thousand  officers,  more 
than  half  of  whom  are  unnecessary,  and  I  am  obliged  to  say  from 
my  experience  most  of  them  are  the  politicians  of  their  neighbor- 
hood. I  think,  therefore,  it  will  be  a  refreshing  thing  to  try  in  this 
commonwealth  an  experiment  of  appointing  four  or  five  hundred  jus- 
tices of  the  peace,  giving  them  the  jurisdiction  which  the  provision 
gives  them,  with  the  term  and  with  the  emoluments,  which  emolu- 
ments will  not  be  dependent  upon  their  fees  obtained  from  suitors, 
but  will  be  paid  as  a  fixed  sum  by  the  county. 

Mr.  VOLL.  Mr.  Chairman:  I  should  like  to  make  a  substitute 
by  strildng  out  of  the  second  paragraph  in  the  first  line,  "  the  Gov- 
ernor shall  commission  one  person"  and  iiisert  "there  shall  be  elected 
one  justice  of  the  peace  for  each  district,"  and  then  as  it  reads  on 
down. 

The  CHAIRMAN.  So  that  that  provision  for  election  shall  run 
all  through  the  amendment? 

Mr.  VOLL.  Mr.  Chairman:  Yes,  sir.  Jr.st  one  word  further.  I 
realize  my  inability  to  in  any  way  cope  with  Judge  Gordon  or  any 
of  these  other  gentlemen  learned  in  the  law.  I  have  listened  very  at- 
tentively to  what  the  Judge  just  said.  It  ^-eems  to  me  that  the  abuse 
he  pointed  out  that  might  occur  in  the  appointing  power  even  from 
the  Governor  is  sufficient  to  keep  this  office  an  elective  one  and  not 
to  try  the  experiment  of  appointing.  It  further  seems  to  me  that 
the  proper  course  to  pursue  would  be  to  try  to  raise  the  standard  of 
the  courts  if  possible.  I  believe  the  raisiug  of  the  number  of  the 
po^pulation  from  what  it  is  now  to  fa'ty  or  one  hundred  thousand 
will  have  a  tendency  to  raise  the  standard  of  these  courts.  More- 
over, the  procedure  seems  to  me,  not  being  a  lawyer,  and  not  know- 
ing anything  about  law,  could  be  so  changed  as  to  give  it  a  higher 
standard  than  it  has  at  the  present  time ;  that  the  people  themselves 
would  select  men  Avho  are  competent  and  fit  to  preside  over  those 
courts. 

Mr.  PEPPER.    Mr.  Chairman:  I  second  the  amendment. 
On  the  question. 

Will  the  Committee  agree  to  the  amendment? 

Mr.  CARSON.  Mr.  Chairman:  I  confess  that  the  last  hour  of 
debate  has  left  me  in  a  state  of  bewilderment.  I  feel  someAvh  it  con- 
fused, although  there  is  no  uncertainty  in  my  mind  as  to  which  of 
these  two  measures  I  would  prefer.  I  have  been  bewildered  in  the 
sense  of  not  being  able  to  understand  a  change  of  the  point  of  view  on 
the  part  of  those  whom  I  would  naturally  suppose  to  be  on  tlie  other 
side  of  the  proposition.  I  read  a  book  last  night  before  goiug  to  bed 
on  mesmerism,  and  was  looking  for  some  practical  illustration  of  it, 
and  I  have  come  to  the  conclusion  that  the  proximity  of  ^Jr.  Pepper's 
desk  to  Judge  Gordon's  has  mesmerized  Judge  Gordon  completely. 
I  should  have  expected  that  he  would  with  all  his  power  antagonize 
this  proposition  to  take  away  from  the  people  at  large  tlie  right  to 
elect  their  minor  judges  and  lodge  it  in  the  hands  of  the  Governor, 
not  only  in  the  way  of  cutting  down  the  enormous  number  of  jus- 
tices of  the  peac^  which  exist  in  the  conunon wealth,  but  also  in  re 
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moving  to  a  distance  from  the  body  of  the  people,  who  would  appeal 
to  them  for  relief,  the  magistrates  who  would  decide;  and  I  confess, 
too,  as  we  are  speaking  here  very  frankly,  that  I  am  equally  sur- 
prised at  your  own  attitude  in  the  matter,  that  you  should  prefer  the 
appointive  system  as  to  the  minor  judiciary  to  the  elective  one.  Now, 
I  cannot  help  but  feel  that  this  is  a  matter  that  we  should  consider 
very  carefully.  Judge  Kelly,  who  comes  from  that  portion  of  the 
state  which,  in  the  judgment  of  his  fellow-committeemen,  makes  him 
the  better  interpreter  of  the  probable  wishes  of  the  people  than  one 
residing  in  the  larger  city  as  myself,  was  entrusted  with  a  study  of 
this  situation  and  preparation  very  largely  of  the  committee's  report. 
Judge  Kelly  has  expressed  with  a  great  deal  of  force  the  exact  situa- 
tion. There  is  no  exaggeration  in  Judge  Gordon's  statement,  quoting 
from  yourself,  I  think  with  regard  to  the  number  of  justices  in  the 
commonwealth  of  Pennsylvania,  running  up  towards  six  thousand. 
1  know  that  when  I  was  in  your  position  that  we  had  at  least  fifty- 
five  hundred  to  deal  with.  I  know  that  from  the  number  of  com- 
missions that  the  Governor  had  to  sign  in  his  office.  Now,  that  is  an 
appalling  number,  an  unnecessary  number,  an  unreasonable  number ; 
but  a  proper  restriction  in  that  number  can  be  gained  by  the  adoption 
of  the  committee's  report  by  checking  the  terriory  within  which  this 
indiscreet  exercise  of  power  can  be  had  by  the  increase  in  the  juris- 
diction of  these  justices,  and  by  a  provision  that  in  certain  cities  of  a 
definite  class  they  shall  be  learned  in  the  law,  which  does  not  make 
it  impossible  to  obtain  men  fit  for  that  position.  You  can  correct 
that  evil;  but,  after  all,  what  is  a  court  of  justice?  What  is  the  pur- 
pose which  society  seeks  to  obtain  by  substituting  courts  for  the 
old  methods  of  force  and  violence  which  were  the  means  by  which 
quarrels  were  determined  between  savages  in  the  early  days  of  the 
Saxons,  when  the  blood-feud  was  in  vogue?  A  family  could  be  ar- 
rayed against  a  family  in  order  to  redress  some  grievance  which  some 
member  of  that  family  had  inflicted  on  another,  and  disorderly  scenes 
of  bloodshed  and  of  terror  spread  all  over  the  community.  It  was 
only  gradually  that  a  notion  of  a  court,  some  tribunal  in  whom  the 
contending  parties  had  confidence,  was  substituted  for  physical  force. 
Now,  in  this  state,  I  recall  years  ago  reading  with  a  great  deal  of 
interest,  and  I  have  not  refreshed  my  recollection,  I  only  wish  I  had, 
of  the  debate  which  took  place  in  the  convention  of  1851  when  the 
elective  system  was  substituted  with  regard  to  the  judiciary  for  the 
old  appointment  system.  I  recollect  there  was  an  argument  made  by 
John  Sergeant,  then  in  competition  with  Mr.  Binney  for  the  leader- 
ship of  the  Philadelphia  bar.  He  was  candidate  for  Vice-President 
on  the  ticket  when  Henry  Clay  was  candidate  for  President  of  the 
United  States.  He  made  a  wonderful  speech  for  the  Missouri  Com- 
promise, and  was  a  statesman  in  the  most  commanding  position.  He 
contended,  and  he  contended  in  vain,  against  a  change  in  the  system 
from  appointive  to  elective.  Chief  Justice  Gibson  was  then  upon  the 
bench,  and  if  there  ever  was  a  judge  who  commanded  the  confidence 
of  the  Governor  who  chose  him  for  the  place,  it  would  be  that  judge. 
Yet  neither  his  knowledge,  his  information  nor  his  experience,  nor 
that  of  his  colleagues,  could  stem  the  tide  which  then  set  in,  that, 
while  the  judiciary  should  be  an  independent  body,  yet  at  the  same 
time  it  should  in  some  way  represent  a  control  of  affairs  to  which  the 
people  had  assented.    It  was  the  idea  of  arbitration,  and  if  the  peo- 


Feb.  10]        CONSTITUTIONAL  AMENDMENT  AND  REVISION  673 

pie  wished  to  arbitrate  their  differences,  they  wanted  some  hand  in 
the  selection  of  the  arbitrators.    They  did  not  want  the  judges  im- 
posed upon  them  against  their  consent.  Now,  it  is  the  same  way  with 
the  selection  of  a  court.   I  do  not  mean  that  suitors  should  pick  their 
judges  in  any  way,  for  we  have  fixed  the  jurisdiction  in  such  a  man- 
ner that  certain  courts  are  charged  with  the  jurisdiction  over  cei'- 
tain  matters,  over  certain  sums  of  money,  and  there  is  a  limit  put  to 
that.    Then  there  are  certain  classes  of  cases  which  are  properly 
assigned,  because  of  the  technicality  of  the  subject,  to  one  set  of 
judges,  just  as  we  have  patent  courts,  and  admix^ality  courts,  which 
the  ordinary  man  knows  knothing  about.    But  when  you  come  down 
to  the  body  of  the  common  people,  those  who  feel  a  wrong  over  a  few 
dollars  in  amount,  which  may  be  a  paltry  sum  in  the  eyes  of  a  neigh- 
bor, but  to  them  is  everything,  they  wish  to  apply  to  some  minor 
court  in  which  they  have  confidence  because  it  represents  their  choice 
of  an  arbitration.    Very  well.    I  well  understand  that  the  adminis- 
tration of  justice  through  ordinary  justices,  such  as  they  are,  is  a 
shameful  blot  on  our  civilization,  because  is  it  ignorantly  adminis- 
tered.   I  will  not  say  corruptly,  except  that  human  nature  is  never 
free  from  corruption,  and  perhaps  some  justices  sell  their  justice. 
It  is  ignorantly  administered.    It  is  unnecessarily  diluted  by  the 
number.    Ours  is  an  effort  to  lift  the  offlce  up  in  some  way  to  a  po- 
sition of  dignity,  but  the  men  should  not  be  lifted  so  high  as  to  be 
placed  upon  a  pedestal,  far  beyond  the  reach  of  the  suitor.   The  jus- 
tice of  the  peace  must  not  become  so  extraordinarily  dignified  and  im- 
posing in  aspect  as  to  suggest,  as  I  gather  from  the  thought  that  is 
going  through  your  minds,  that  among  those  foreigners  who  are  in  the 
shipyards  of  your  own  locality,  and  crowding  your  streets  to  an  ex- 
cessive degree,  that  the  only  person  they  will  respect  in  the  way  of  a 
judge  is  someone  invested,  so  to  speak,  with  the  trappings  of  the 
royalty  which  they  have  abandoned.    They  are  in  America,  in  the 
jjresence  of  an  American  judge.    They  are  asked  to  become  converts 
to  the  theory  of  democracy,  and  if  we  reverse  this  whole  history  of 
progress  of  democratic  growth  since  1851,  and  begin  away  down  at  the 
bottom,  with  the  people's  courts,  and  say  to  the  people  you  cannot 
elect  your  minor  judges,  you  may  elect  those  who  sit  in  the  higher 
courts  and  only  seven  in  number,  who  pronounce  their  final  and  irre- 
vocable decrees,  you  may  elect  your  superior  court  judges,  whose 
jurisdiction  is  fixed  at  fifteen  hundred  dollars,  which  is  far  beyond 
your  own  contentions,  but  when  it  comes  down  to  the  courts  that  are 
to  be  in  daily  contact  with  yourselves,  you  shall  have  no  voice  in 
their  selection,  it  seems  to  subject  the  tribunal  at  once  to  hostility 
on  the  part  of  the  litigants  towards  the  courts.    Now,  one  of  the  ob- 
jects of  the  administration  of  justice  is  to  satisfy  the  party  litigant. 
It  is  not  merely  to  settle  the  dispute.    A  man  armed  with  sufficient 
power  may  settle  a  dispute  and  say  that  is  settled  and  you  have 
got  to  submit,  but  that  is  not  the  administration  of  justice.    The  ad- 
ministration of  justice  must  consist  in  an  open  court,  not  in  camera, 
free  from  influence,  ample  opportunity  to  the  injured  to  state  his 
cause,  ample  opportunity  on  the  part  of  the  defendant  to  state  his 
cause,  patience  in  listening  to  the  discussion,  and  then  a  decision 
which  will  be  acquiesced  in.    Why?    Because  it  is  considered  to 
come  from  the  lips  of  one  who  has  been  chosen  either  directly,  the- 
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oretically,  or  partially  by  the  submissiou  on  the  part  of  the  litigant 
himself  to  the  choice  of  that  man  as  umpire.  Now,  it  seems  to  me 
we  are  departing  from  that  idea  entirely  by  taking  these  people's 
courts  away  from  the  people.  We  have  made  an  effort,  an  honest 
effort,  to  try  to  limit  the  number,  to  try  to  dignify  the  position  by  the 
selection  of  better  people  than  they  had  before ;  not  to  go  to  the 
other  extreme  and  make  the  administration  of  justice  a  thing  re- 
mote from  daily  life  and  the  magistrate  himself,  one  appointed  by  a 
person  who  himself  necessarily  must  be  far  removed  from  personal 
knowledge  of  the  fitness  of  the  candidate  or  the  particular  locality 
in  which  he  is  to  exercise  his  power.  Now,  by  limiting  the  election 
of  these  justices  to  the  disti'ict,  you  put  it  on  the  people  themselves, 
and  if  anything  goes  wrong  with  the  administration  of  justice  you 
say  you  are  responsible  for  it ;  but  if  anything  goes  wrong  and  the 
Governor  is  responsible  for  it,  a  certain  amount  of  odium  and  weight 
of  responsibility  would  be  attached  to  him,  particularly  as  the  num- 
ber is  so  large.  It  seems  to  me  to  burden  him  with  an  unnecessary 
and  impracticable  responsibility.  I,  therefore,  am  opposed  to  the 
amendment,  and  I  much  prefer  the  draft  of  the  committee's  report 
which  Judge  Kelly  has  prepared. 

Mr.  ALTER.  Mr.  Chairman:  I  am  in  favor  of  the  amendment 
which  has  been  drafted  by  Mr.  Voll.  I  feel  certain  that  the  people 
will  not  respond  favorably  to  the  suggestion  of  making  these  jus- 
tices appointive  by  the  Governor.  I  suppose  it  is  a  sound  principle 
that  in  selecting  public  officers  the  selection  ought  to  be 
made  by  those  in  a  position  to  make  the  selection  most 
capably.  When  it  comes  to  selecting  justices  of  the  supreme  court 
or  judges  of  the  superior  court,  whose  jurisdiction  is  state-wide, 
there  would  not  seem  much  doubt  but  that  the  Governor  could  make 
that  selection  more  capably  than  the  great  body  of  voters  over  the 
state,  because  if  the  lawyer  is  of  sufficient  prominence  to  be  con- 
sidered for  one  of  those  positions,  then  the  probabilities  are  that  the 
Governor  will  know  him  personally ;  but  in  any  event  the  Governor 
will  be  able  to  get  accurate  first-hand  information  concerning  his 
qualifications.  On  the  other  hand,  the  great  body  of  voters  over  the 
state  will  have  no  opportunity  to  know  the  men  who  are  proposed 
for  the  office  of  justice  of  the  supreme  court  or  judges  of  the  superior 
court  and  will  have  no- reliable  method  of  obtaining  first-hand  infor- 
mation concerning  their  qualifications.  When  you  come  to  the  judges 
of  the  court  of  common  pleas,  something  might  be  said  on  either  side 
of  the  question,  but  when  we  come  to  a  justice  whose  jurisdiction  is 
confined  to  a  neighborhood  and  whose  duties  are  confined  to  the  ren- 
dering of  justice  between  neighbors,  then  we  have  to  select  from 
among  candidates  proposed  for  that  office  who  in  almost  every  case 
will  be  entirely  unknoAvn  to  the  Governor,  but  thoroughly  known 
to  their  neighbors  who  compose  the  community  in  which  their  duties 
are  to  be  performed.  And  therefore  it  would  seem  clear  that  the 
voters  of  that  community,  the  neighbors  of  the  man  proposed  for  the 
office,  would  be  the  most  capable'  of  making  a  wise  selection.  I  do 
feel  confident,  Mr.  Chairman,  that  the  people  of  those  communities 
will  not  be  brought  to  consider  favorably  any  suggestion  to  take  that 
power  of  selection  out  of  their  hands  and  put  it  elsewhere. 

Mr.  FISHER.  Mr.  Chairman:  We  have  two  distinct  proposals 
before  the  committee.  The  one  submitted  by  the  sub-committee  which 
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iavolves  an  elective  minor  judiciary,  the  other  submitted  in  the  form 
of  an  amendment  by  the  Chairman  which  involves  the  appointing 
system.  Mr.  Voll  seeks  to  amend  the  proposal  of  the  Chair  by  sub- 
stituting an  elective  for  an  appointive  system.  It  seems  to  me  that 
if  this  amendment  prevails  that  it  will  hardly  fit  into  the  sclieme  of 
that  of  the  Chairman. 

The  CHAIEMAN.  That  fits  in  in  every  respect  except  one,  and 
that  is  that  there  will  have  to  be  put  in  words  providing  that  no 
district  shall  be  divided.  Then  the  election  can  proceed  in  the  regu- 
lar way.  That  ought  to  done  if  Mr.  Voll's  amendment  prevails ;  that 
ought  to  be  inserted,  in  the  Chair's  suggestion  before  it  is  adopted. 

Mr.  FISHEK.  Mi'.  Chairman :  The  other  distinction  between  the 
two  plans  with  reference  to  thei  extension  of  the  jurisdiction,  the 
original  report  of  the  committee  as  I  take  it  comes  a  little  closer  to 
the  people  in  that  it  recognizes  the  jurisdiction  of  the  township  as  a 
separate  district  for  a  justice,  whereas  this  scheme  of  the  Chair  pro- 
vides for  the  organization  of  districts  in  a  manner  or  by  a  method 
that  may  be  devised  by  the  legislature.    Am  I  correct  in  that  respect  ? 

The  CHAIRMAN.  That  is  correct.  In  Mr.  Pepper's  suggestion, 
as  it  was  originally  drawn,  the  appointment  would  be  by  the  court. 
Mr.  Pepper's  suggestion,  as  I  take  it,  would  be  some  method  that  the 
legislature  would  point  out  for  the  creation  of  a  district. 

Mr.  FISHER.  Mr.  Chairman:  The  discussion  has  developed  some 
rather  peculiar  situations.  We  have  heretofore  witnessed  some  of 
them — one,  for  instance,  an  aftinity  between  Judge  Reed  and  Mr. 
Pinchot.  Now  we  have  Judge  Gordon  championing  the  appointive 
power  of  the  Governor  in  his  selection  of  a  minor  judiciary ;  whereas 
the  cause  of  democracy  is  championed  by  Mr.  Carson  and  Mr.  Alter. 
It  is  hard  to  tell  just  which  system  may  produce  the  better  results. 
Sometimes  when  we  have  an  elective  system  we  wish  we  had  the 
other,  and  when  we  have  appointive  officrs  we  wish  that  we  had 
kept  a  string  on  them  by  making  them  elective.  The  whole  purpose 
here  should  be,  I  think,  to  devise  a  minor  judiciary  which  will  yield 
the  best  results,  which  will  give  the  people  who  are  to  be  served 
in  their  daily  life  a  forum  where  their  minor  difficulties  can  be 
heard  and  justice  can  be  rendered  with  the  least  expense  and  the 
least  trouble  for  those  who  are  seeking  it.  The  question  is  one 
which  will  receive  the  attention  of  the  people  very  generally  when  the 
proposal  is  presented  to  them.  Whatever  our  action  maj  be,  I  for 
one  shall  welcome  a  wide  discussion  on  the  subject.  I  know  that 
there  is  a  great  deal  of  criticism  over  the  way  in  which  justices 
today  administer  their  offices.  That  condemnation  ought  not  to  be 
universal.  I  know  in  the  country  districts  that  there  are  many  good 
men  serving  as  justices  of  the  peace.  I  know  that  they  are  adniin- 
ii^^teriug  their  office  in  the  spirit  of  justice  and  with  purity  of  motive. 
On  the  other  hand,  in  communities  that  have  been  filled  up  with  a 
foreign  population,  due  to  the  sudden  development  of  some  line  of 
industry,  there  has  been  maladministration  of  justice  hj  these  minor 
officials.  Sometimes  it  occurs  that  a  conspiracy  exists  between  a 
justice  and  other  minor  officials  and  agents  operating  through  these 
districts  for  the  i^urpose  of  corruptly  administering  the  office.  Many 
cases  arise  that  ought  not  to  be  permitted,  and  are  sent  to  the  higher 
courts  for  trial,  and  sometimes  conversely  matters  that  should  be 
sent  to  the  higher  court  are  quashed  in  their  very  inception.    One  is 
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led  to  question  the  integrity  of  the  way  in  which  many  of  these  olfices 
are  administered.  Now,  I  take  it  that  if  the  office  is  made  appointive, 
it  will  remove  the  person  occupying  the  position  from  direct  con- 
tact and  from  direct  influence  of  the  local  communities.  The 
thought  is  that  they  will  therefore  be  more  independent  when  it  comes 
to  the  administration  of  justice.  The  thought  that  inspires  Jud;^e 
Kelly  is  that  the  office  is  one  which  particularly  concerns  the  home 
life,  the  immediate  affairs  of  the  people  within  the  jurisdiction,  and 
that  therefore  they  have  a  right  to  a  voice  in  the  selection  of  the 
person  who  shall  administer  the  office.  Now  it  is  a  question  as  to 
which  theory  we  shall  adopt.  I  for  one,  inasmuch  as  this  report  is 
merely  tentative  and  will  be  submitted  for  general  discussion,  am 
willing  to  stand  with  the  Chair '  and  with  Judge  Gordon  in  the 
submission  of  a  proposal  for  an  appointive  office.  We  can  then  sound 
out  public  sentiment.  My  notion  is  that  that  proposal  will  draw 
forth  discussion  to  a  greater  extent  than  the  other.  After  hearing 
from  the  country,  if  you  please,  the  committee  can  then  reconsider 
this  action.  If  it  thinks  it  better  to  substitute  an  elective  system 
we  can  readily  do  it. 

Mr.  CARSON.   Do  you  want  to  put  a  blister  on  the  public  ? 

Mr.  FISHER.  That  is  exactly  the  thought,  and  we  will  get  a  wide 
expression  of  opinion  on  this  subject.  There  is  much  discontent, 
there  is  no  question  about  it,  with  the  office  of  justice  of  the  peace  as 
at  present  administered. 

Mr.  PEPPER.  Mr.  Chairman:  I  think  what  Senator  Fisher  has 
just  said  deserves  to  have,  as  I  am  sure  it  will  have,  great  weight 
with  the  Committee  of  the  Whole.  What  we  are  anxious  to  accom- 
plish, I  take  it,  is  so  to  present  our  tentative  conclusion  to  the  public 
as  to  elicit  from  the  public,  during  the  heai'ings  that  will  shortly  be 
held,  an  intelligent  and  interested  response  to  our  suggestions.  If 
we  mean  to  get  from  the  community  the  kind  of  criticism  and  con- 
structive suggestion  that  we  want  it  is  necessary  that  we  shoiild  have 
the  courage  to  present  a  view  such  as  the  one  that  is  embodied  in 
this  resolution ;  a  challenge,  if  you  please,  to  the  conventional 
notion  respecting  the  way  in  which  judicial  officers  should  be  chosen. 
We  are  not  doing  anything  irrevocable  in  making  such  a  proposal 
for  public  consideration,  but  we  are  doing  something  which  will  get 
a  public  reaction  on  a  question  that  will  be  most  informing  and  en- 
lightening to  all  of  us,  who  will  then  act  in  the  light  of  it.  I  do  not 
know  of  any  subject  upon  which  it  is  possible  to  talk  in  a  more  lofty 
strain  than  on  the  subject  of  elective  as  distingnished  from  appointive 
judiciary.  I  know  of  very  few  subjects  of  which  it  is  more  true  the 
talk  indulged  in  is  removed  from  the  practical  considerations  which 
after  all  should  influence  us  as  practical  people  in  framing  a  statute 
for  the  government  of  the  commonwealth.  Nobody  I  suppose  who 
advocates  an  appointive  judiciary  pictures  the  appointive  judge  as 
clothed  in  the  habiliments  of  royalty.  Nobody  means  to  gain  for  him 
the  kind  of  dignity  or  prestige  that  comes  from  an  attempt  to  en- 
graft monarchical  authority  upon  a  democratic  system.  The  real 
question  is  whether  or  not  the  minor  judiciary  whose  choice  we  are 
considering  are  going  to  become  the  object  of  great  political  solicitude 
and  political  activity  in  the  district  for  which  they  are  to  be  chosen. 
There  is  a  sobering  effect  that  is  produced  upon  political  parties 
by  the  dignity  of  the  office  to  which  candidates  are  to  be  elected.  In 
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the  case  of  an  old-established  office  the  sobering  effect  of  the  tradition 
has  much  to  do  with  choice  of  candidates  and  their  election  to  the 
vacancy,  but  here  we  have  a  new  office.  There  will  be  no  traditions 
behind  it.  It  has  untold  possibilities,  let  us  say,  in  the  way  of  local 
political  influence  and  power.  There  is  patronage,  there  is  an  ample 
salary,  there  is  no  sobering  tradition  to  determine  the  popular  choice 
of  persons  to  fill  these  new  offices.  What  I  am  afraid  of  is  that  the 
real  alternative  is  not  going  to  be  the  alternative  between  the  free 
choice  of  all  these  litigants  who  are  going  to  have  recourse  to  the 
court  and  the  superimposed  potentate  selected  by  the  central  author- 
ity, and  sent  down  clothed  with  the  habiliments  of  royalty.  That  is 
not  the  question.  The  question  is  whether  or  not  a  man  is  going  to 
be  the  choice  of  a  ward  leader  or  whether  he  is  going  to  be  the  choice 
of  the  Governor.  I  am  afraid  that  we  will  be  trying  an  experiment 
under  unfavorable  conditions  if  we  are  going  to  make  it  likely  that 
this  new  justice  will  start  upon  his  career  with  a  political  ancestory 
in  which  his  forbears  are  not  those  who  are  to  be  the  litigants  in 
his  court  at  all  but  are  those  who  are  desirous  of  controlling  from 
the  outside  the  administration  of  the  tribunal  which  is  to  be  set  up. 
That  is  the  view  which  I  am  inclined  to  hold  strongly  at  the  moment. 
I  may  be  entirely  wrong.  I  think  I  am  much  more  likely  to  get  light 
upon  the  situation  and  to  be  coiTccted  if  I  am  wrong  by  adopting 
the  proposal  in  the  form  in  which  the  Chair  has  presented  it  to  us, 
challenging  the  sentiment  of  the  community  to  express  itself  in  a 
way  in  which  opportunity  for  discussion  wiH:  be  given,  with  the  right 
reserved  to  us  to  act  finally  in  the  light  of  the  information  and  edu- 
cation which  we  shall  thus  receive.  So  I  am  hopeful  that  at  this 
stage  of  our  deliberation  we  shall  launch  an  experiment  of  an  ap- 
pointive minor  judiciary  and  that  the  pending  amendment  to  this 
resolution  will  not  prevail. 

Mr.  FOX.  Mr.  Chairman:  I  do  not  want  to  contribute  to  the 
be-^ilderment  of  former  Attorney  General  Carson,  but  I  want  to 
say  at  the  outset  that  I  am  in  favor  of  the  appointive  judiciary. 
I  believe  that  the  system  that  we  have  in  the  United  States  court  is 
working  satisfactory,  and  I  am  constrained  to  the  belief  that  it  does 
not  work  satisfactorily  in  Pennsylvania.  I  think  that  really  we  are 
having  the  appointive  system  in  Pennsylvania  although  we  do  not 
recognize  it ;  but  when  we  come  to  analyze  it  and  look  at  the  courts 
as  they  are  at  present  constituted  in  Pennsylvania,  I  think  it  will  be 
found  that  a  large  number  of  tlie  judges  who  are  now  sitting,  not  only 
in  the  appellate  courts,  but  in  the  lower  courts,  were  originally  ap- 
pointed by  the  Governor  of  the  commonwealth,  and  subsequently 
elected  by  the  people.  Therefore  I  believe  that  the  whole  question  of 
the  appointing  of  judges  could  be  safely  entrusted  to  the  Governor. 
I  am  not  at  all  of  the  mind  of  my  friend.  Judge  Kelly,  that  a  non- 
partisan election  law  worked  well  in  the  common  pleas  district.  My 
experience  has  led  me  to  believe  that  the  men  who  under  the-  old  sys- 
tem would  be  considered  as  possibilities  at  all,  because  of  their  public 
ambition,  because  of  their  successful  accomplishments,  become  candi- 
dates for  the  court  of  common  pleas,  but  1  feel  if  we  take  the  step 
that  is  now  proposed  and  start  at  the  minor  judiciary  and  make  that 
appointive  that  would  be  making  a  great  mistake.  It  has  been  sug- 
gested by  Judge  Gordon  that  there  are  at  least  six  thousand  justices 
of  the  peace.  We  would  start,  therefore,  with  the  influence  of  those 
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six  thousand  justices  against  the  adoption  of  this  Constitution,  and  I 
think  we  may  also  say  that  attached  to  each  justice's  court  there  is 
a  constable,  and  he  would  be  equally  active  in  doing  what  he  could  to 
prevent  the  adoption  of  this  Constitution.  So  that  we  may  consider 
that  there  is  a  body  of  twelve  thousand  men  which  is  actually  opposed 
to  any  such  infringement  of  their  rights.  Of  course,  if  we  propose 
that  these  minor  judiciaries  should  be  elected,  each  justice  in  the 
commonwealth  would  feel  perhaps  he  would  be  the  man  who  would 
be  selected  by  his  particular  district  to  occupy  the  office  which  we  are 
now  creating.  I  cannot  follow  my  friend,  Mr.  Pepper,  at  all  in  the 
thought  that  it  is  desirable  for  us  as  a  sort  of  experiment  to  recom- 
mend at  this  time  the  appointment  of  these  justices.  I  fear  that  we 
will  not  get  the  reaction  that  we  hoped  for ;  that  is  to  say,  that  while 
we  \^ould  encounter  the  opposition  of  all  the  people  who  are  connected 
with  the  justices'  courts,  that  that  position  would  not  be  manifested 
in  the  public  hearings  which  we  would  conduct,  but  they  would  wait 
until  after  they  got  the  Constitution  at  the  i)olls,  and  then  they  would 
make  havoc  of  it.  Feeling  as  I  do,  that  in  all  the  changes  that  we  are 
recommending  in  this  Constitution,  we  must  not  lose  sight  of  the 
fact  that  we  must  present  an  instrument  that  will  be  acceptable  to 
the  electorate,  I  am  constrained  to  believe  that  it  would  not  be  wise 
to  make  this  departure  at  this  time,  and  if  the  amendment  which  has 
been  suggested  by  the  Chairman  is  to  be  adopted,  I  think  I  should 
vote  for  the  amendment  which  has  been  proposed  by  Mr.  Voll.  I 
confess,  however,  that  1  am  inclined  to  believe  that  the  draft  which 
Judge  Kelly  prepared  for  our  committee  would  be  the  one  which  after 
all  will  be  found  most  satisfactory  to  the  voters  of  the  state. 

Mr.  THORPE.  Mr.  Chairman :  Just  one  word,  it  seems  to  me,  has 
been  omitted.  It  is  a  sort  of  democratic  word,  and  I  will  venture  to 
express  it.  In  the  theory  of  government  is  it  not  true  that  partici- 
pation by  the  people  is  the  basis  of  sound  government,  and  if  we  are 
going  to  eliminate  popular  election  where  it  has  predominated,  are 
we  not  antagonizing  those  who  believe  in  that  principle?  Now,  Mr. 
Chairman,  there  seem  to  be  only  two  states  in  the  Union  in  which 
there  is  an  appointive  judiciary  system  by  the  executive,  only  two, 
Massachusetts  and  Delaware,  if  my  memory  is  correct.  I  think  not 
of  Pittsburgh,  which  is  my  home,  but  of  a  lesser  community  in  which 
I  long  lived.  I  am  wondering  whether  out  in  that  community  the 
people  would  say,  "We  are  competent  to  vote  for  justices  of  the 
supreme  court,  but  we  are  not  competent  to  vote  for  justices  of  the 
peace."  Would  they  look  at  it  in  that  way?  It  is  now  about  ninety 
years  since  this  elective  system  has  taken  precedence  over  the  ap- 
pointive in  this  very  useful  office  in  our  institution.  The  appointive 
system  is  not  local,  it  is  generic.  Is  not  the  chief  function  of  the 
justice  of  the  peace  a  local  function,  and  would  not  the  people  prefer 
largely  to  control?  If  this  be  an  answer  at  all  to  the  admirable  pre- 
sentation of  the  appointive  system,  if  this  be  an  answer  at  all,  is  it 
not  an  answer  that  appeals  to  the  local  voter?  He  says,  "I  am 
competent  to  judge  whom  I  shall  make  justice  of  the  peace,  and 
this  man  that  lives  three  hundred  miles  away  and  makes  the  ap- 
pointment on  the  recommendation  of  the  ring  boss  of  the  political 
party  is  a  man  who  does  not  know  as  much  about  him  as  we  do." 
"Be  not  the  first  by  whom  the  new  are  tried, 
Nor  yet  the  last  to  lay  the  old  aside." 
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Mr.  REED.  Mr.  Chairman:  I  think  if  we  had  a  few  working  peo- 
ple here,  people  who  are  down  among  the  masses,  we  might  bet  the 
action  we  want. 

The  CHAIRMAN.   We  look  to  you  for  that. 

Mr.  REED.  Mr.  Chairman :  What  I  w  as  going  to  say  is  that  I  am 
sort  of  in  that  class  myself.  When  I  was  a  law  student,  I  was  sent 
out  by  my  preceptor  to  try  a  very  important  case  before  a  local  squire 
around  the  courthouse,  a  shrewd  old  Irishman.  I  was  sent  to  try 
a  case  involving  the  great  sum  of  seventy-five  cents,  between  two 
neighboring  grocers  in  the  Diamond,  who  never  spoke  to  each  other, 
were  deadly  enemies,  and  were  both  good  customers  of  the  squire, 
and  sent  him  lots  of  collections.  The  horse  of  one  of  these  men 
ate  the  basket  of  the  other  that  hung  on  the  awning  as  an  adver- 
tisement. That  was  a  serious  case  to  try,  so  he  heard  the  testimony 
with  great  gravity  and  reverence.  I  forget  whether  I  was  for  the 
basket  or  the  horse,  but  he  heard  the  testimony  with  great  gravity, 
and  he  said  it  was  a  serious  case  and  he  would  postpone  his  decision. 
Two  weeks  afterward  I  met  the  squire  and  I  said,  "What  did  you  do 
with  the  basket  case?"  "Well,"  he  said,  "these  men  never  speak  to 
each  other.  They  are  both  very  good  customers  of  mine,  so  I  told  the 
man  who  owns  the  horse  that  I  would  decide  in  his  favor,  and  I 
gave  the  other  man  seventy-five  cents  for  his  basket,  and  threw  oft' 
the  costs."  Tliat  was  perfect  justice,  administered  by  a  man  of  the 
people,  who  had  been  elected  by  the  people,  and  lived  right  among 
them.  Do  you  suppose  that  that  appointed  justice,  appointed  by  the 
Governor,  with  all  of  his  trappings  of  royalty,  would  have  ever  thought 
of  such  a  common-sense  solution  as  that?  I  believe  tliat  you  are  build- 
ing up  by  this  system  one  of  the  finest  political  bodies  in  the  state. 
If  I  were  a  Governor,  and  politically  inclined,  which,  of  course,  no 
Governor  is,  and  had  the  appointment  of  four  hundred  justices  who 
would  come  right  in  touch  with  the  life  of  the  people,  and  who  had  the 
power  to  send  them"  to  jail  or  let  them  go,  and  who  are  supported  by 
a  body  of  constables,  I  think  I  could  maintain  the  uprightness  and 
supremacy  of  the  Republican  party  in  the  state  for  a  long  time  to 
come.  It  is  a  tremendous  change  in  the  policy  of  the  state.  Of 
course,  we  ought  to  be  courageous  enough,  if  we  believe  in  it,  to  vote 
for  it,  no  matter  what  the  people  think  about  it  or  what  will  happen 
to  us.  On  the  other  hand,  we  must  keep  one  eye  on  the  popular  vote 
and  what  will  happen  to  this  Constitution,  because  there  is  no  use  in 
wasting  our  time  on  something  that  we  know  will  not  be  popular 
and  will  not  go.  I  cannot  imagine  anything  that  will  incite  more 
resentment,  particularly  in  the  country  districts,  of  which  Senator 
Fisher  is  the  exponent,  than  this  idea  of  taking  away  the  justice  of 
the  peace,  who  is  the  neighbor  and  in  many  cases  the  friend  of  the 
people  over  whom  he  presides,  and  appointing  some  man  who  may  be 
in  the  estimation  of  the  farmer  and  of  the  ordinary  workman  the 
greatest  pest,  the  young  lawyer  who  has  not  any  practice,  and  who 
is  put  there  to  decide  his  cases.  Now,  I  do  not  claim  that  I  feel  that 
way  about  it,  gentlemen,  for  there  must  be  such,  and  finally  they 
get  to  be  old  lawyers,  and  they  do  not  know  any  more  sometimes 
then.  It  strikes  me  in  hearing  this  discussion  whether  there  is 
not  a  middle  ground  that  could  be  adopted.  Now,  your  great  vice 
in  the  election  of  justices  of  the  peace  is  in  the  cities.  The  country 
squire  in  a  common-sense  way  knows  what  to  do;  if  he  does  some- 
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thing  that  is  not  right,  the  common  pleas  scolds  him  and  he  knows 
at  least  what  the  law  is  on  that  subject  the  next  time.  But  take  it 
altogether,  he  administers  a  pretty  fair  kind  of  justice,  sometimes  with 
an  ax,  but  it  is  satisfactory  to  the  neighbors.  The  great  trouble  that 
I  see  is  in  the  cities.  We  used  to  have  an  old  squire  on  the  other 
side  of  the  courthouse,  who  being  a  German,  was  always  greatly  im- 
pressed with  the  gravity  of  his  position,  and  always  swore  the  wit- 
nesses to  give  good  evidence  for  the  plaintiff.  You  can  imagine  what 
his  decisions  were  with  that  conception  of  his  duties.  Is  there  any 
middle  ground  that  can  be  taken  by  which  justices  of  the  peace  can 
be  elected  for  the  country  districts,  and  appointed  for  the  cities? 
I  throw  that  out  as  a  sort  of  a  compromise. 

Mr.  MUNCE.  Mr.  Chairman:  It  seems  almost  sacrilegious  for  me 
to  say  anything  at  this  point  after  these  beautiful  perorations,  but  it 
has  been  suggested  by  one  of  our  friends  here  that  we  leave  certain 
things  for  the  public  hearings.  I  anticipate  that  we  will  have  plenty 
to  do  when  the  time  for  public  hearing  comes.  I  believe  it  is  the  duty 
of  this  Commission  as  nearly  as  possible  to  clear  up  the  way  from 
time  to  time,  so  that  we  will  give  as  little  chance  as  possible  for  hav- 
ing trouble  from  the  people.  Now  then,  as  a  voice  from  the  rural 
district  with  regard  to  this  matter,  I  would  like  to  say  to  you  that  I 
am  in  hearty  accord  with  the  proposition  as  you  have  outlined  it  to 
us  by  having  districts  for  justices  of  the  peace.  That  is  the  thing 
that  is  desired  in  the  rural  districts,  as  I  have  learned,  but  I  do  not 
think  we  would  be  doing  the  right  thing  in  making  that  office  ap- 
pointive. I  think  that  we  should  do  as  suggested  by  the  amendment 
of  Mr.  Voll,  and  leave  it  to  the  districts  to  elect  the  men  to  the  place. 
I  believe  that  is  the  way  that  it  would  strike  the  people,  and  I  think 
the  thing  ought  to  be  done  in  that  way.  I  do  not  think  it  is  neces- 
sary to  put  out  any  feelers  to  draw  out  tlie  people's  opinion  in  the 
public  hearings.  I  think  we  will  have  trouble  enough  along  that  line 
without  fixing  up  anything  more. 

On  the  question  recurring. 

Will  the  Committee  adopt  the  amendment? 

It  was  adopted. 

On  the  question, 

Will  the  Committee  adopt  the  substitute  as  amended? 

Mr.  GORDON.  Mr.  Chairman:  What  about  the  provision  for 
the  removal  of  those  justices  who  have  been  elected  by  the  people? 
There  is  a  provision  here  that  the  electors  may  be  overridden  by  the 
court  of  common  pleas  or  the  Governor  may  remove  them. 

The  CHAIEMAN.  The  Chair  took  that  from  the  substitute.  The 
Governor,  the  Lieutenant  Governor,  and  the  judges  are  removed  now 
by  the  legislature. 

Mr.  GORDON.  Mr.  Chairman:  Yes,  two-thirds  of  the  legisla- 
ture. 

The  CHAIRMAN.  The  difficulty  about  getting  improper  men  re- 
moved is  the  tremendous  machinery  that  has  to  be  resorted  to.  The 
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machinery  of  impeachment  is  such  that  if  it  is  desired  to  resort  to 
that  machinein'  it  might  be  well  to  think  over  that  question. 
On  the  question  recurring, 

Will  the  Committee  adopt  the  substitute  as  amended? 

KECESS. 

Mrs.  MILLER.    Mr.  Chairman:    I  move  the  Committee  of  the 
Whole  do  now  take  a  recess  until  8  o'clock  this  evening. 
Mrs.  WAEBURTON.  Mr.  Chairman:   I  second  the  motion. 
The  motion  was  agreed  to. 

Whereupon,  at  5.50  o'clock  P.  M.,  the  Committee  took  a  recess  until 
8  o'clock  P.  M.  . 


AFTER  RECESS. 

The  Committee  of  the  Whole  reconvened  at  8  o'clock  P.  M. 
The  Chairman.  William  I.  Schaffer,  in  the  Chair. 
The  CHAIRMAN.   The  hour  fixed  for  the  reconvening  of  the  Com- 
mittee having  arrived,  the  Committee  will  be  in  order. 

ARTICLE  V,  SECTION  11. 
On  the  question  recurring, 

Will  the  Committee  adopt  the  substitute  as  amended? 

The  CHAIRMAN.  The  Chair  desires  to  offer  the  following  as  a 
substitute  in  lieu  of  the  substitute  offered  by  him  this  morning  in 
order  that  it  may  be  in  accord  with  the  amendments  made  to  it. 

The  Secretary  read  the  substitute  as  follows : 

Section  11.  For  the  better  administration  of  justice,  the  general  assembly  shall 
provide  for  the  division  of  the  several  connties  of  the  commonwealth,  except  the 
county  of  Philadelphia,  into  convenient  districts  to  be  known  as  justice  of  the 
peace  districts.  Cities  containing  a  population  of  fifty  thousand  inhabitants  or  less, 
as  determined  by  the  last  United  States  decennial  census,  shall  separately,  or  when 
joined  with  one  or  more  boroughs  or  townships,  or  both,  constitute  separate  dis- 
tricts. All  other  cities  shall  have  one  district  for  each  fifty  thousand  inhabitants  as- 
certained as  aforesaid,  to  any  of  which  districts  may  be  added  one  or  more  boroughs 
or  townships,  or  both.  Boroughs,  towns  or  townships  may  constitute  separate  dis- 
tricts, or  may  be  joined  with  other  boroughs,  towns  or  townships.  After  each 
United  States  decennial  census  new  districts  may  be  created  or  the  boundaries  of 
existing  districts  altered ;  but  in  no  case  under  this  section  shall  boroughs  or  town- 
ships be  divided. 

One  justice  of  the  peace  shall  Jse  chosen  for  each  district,  shall  be  elected  by  the 
qualified  electors  of  the  respective  districts  at  a  municipal  election,  and  shall  hold 
office  for  a  term  of  six  years  from  the  first  Monday  of  January  next  errSuing,  if  he 
shall  so  long  behave  himself  well. 

Justices  of  the  peace  shall  have  been  inhabitants  of  their  respective  districts  two 
years  next  before  their  election  (unless  absent  on  the  public  business  of  the  United 
States  or  of  this  state)  and  shall  reside  in  their  respective  districts  during  their 
terms  of  office.  In  districts  containing  a  city,  justices  of  the  peace  shall  have  been 
residents  of  the  city  for  said  period  and  shall  be  learned  in  the  law.  The  said  jus- 
tices shall  be  removed  from  office  for  reasonable  cause  found  by  the  proper  court  of 
common  pleas  after  hearing  and  upon  petition  setting  forth  the  said  cause,  signed  by 
at  least  five  hundred  inhabitants  of  the  proper  district,  or  in  the  manner  prescribed 
by  article  six  of  this  Constitution. 

Vacancies  in  the  said  office  of  justice  of  the  peace  shall  be  filled  by  the  Governor. 

Justices  of  the  peace,  as  herein  provided  for,  shall  have  the  same  jurisdiction  and 
powers  as  ai"e  now  conferred  upon  and  exercised  by  justices  of  the  peace,  and  such 
as  may  be  conferred  by  law. 

They  shall  receive  a  salary  for  all  services  rendered  in  any  judicial  proceedings, 
which  shall  be  in  lieu  of  all  other  compensation,  and  which  shall  be  fixed  by  law 
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and  paid  by  tlie  proper  county.  All  fees  received  for  any  such  services  shall  be  paid 
into  the  respective  county  treasury  for  the  use  of  the  county. 

Justices  of  the  peace  and  aldermen  now  in  office  shall  serve  out  their  unexpired 
terms,  after  which  time  the  offices  of  justice  of  the  peace  and  alderman,  as  they  ex- 
isted immediately  prior  to  the  adoption  of  this  Constitution,  are  hereby  abolished. 

The  general  assembly  shall,  upon  the  adoption  of  this  Constitution,  regulate  the 
costs  in  proceedings  before  justices  of  the  peace,  shall  provide  for  the  relief  of  per- 
sons who  by  reason  of  poverty  are  unable  to  pay  such  costs,  and  shall  enact  such 
other  laws  as  may  be  necessary  to  fully  carry  the  several  provisions  of  this  act 
into  effect. 

On  the  question,  ' 

Will  tlie  Committee  adopt  the  substitute?  ■ 

It  was  adopted.  .  ;  . 

RECONSIDERATION  OF  VOTE  ON  SECTION  4  OF  ARTICLE  V. 

Mr.  FOX.  Mr.  Chairman:  I  move  that  the  vote  by  which  section 
4  of  article  V  was  adopted  be  reconsidered. 

Mr.  CARSON.   Mr.  Chairman:    I  second  the  motion. 

The  motion  was  agreed  to. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report? 

ARTICLE  V,  SECTION  4. 

Mr.  FOX.  In  section  4,  in  some  way  this  clause  in  section  5 
was  not  incorporated,  "but  for  any  reasonable  cause,  which  shall  not 
be  sufflcient  ground  for  impeachment,  the  Governor  may  remove  any 
of  them  on  the  address  of  two-thirds  of  each  House  of  the  general 
assembly."  It  seems,  to  me  that  under  the  circumstances  we  should 
amend  section  4  as  heretofore  approved  by  adding  that  phrase  im- 
mediately after  the  sentence,  "They  shall  hold  office  for  a  term  of  ten 
years,  if  they  so  long  behave  themselves  well."  I  move  that  the  sec- 
'  tion  be  amended  in  that  way. 

Mr.  CARSON.    Mr.  Chairman:    I  second  the  amendment. 

On  the  question, 

Will  the  Committee  agree  to  the  amendment? 
It  was  agreed  to.  , 
On  the  question, 

Will  the  Committee  adopt  the  report  as  amended? 
It  was  adopted. 

ARTICLE  V,  SECTION  18. 

The  CHAIRMAN.  The  Chair  would  like  to  call  the  attention  of 
the  Commission  to  the  fact  that  this  section  as  now  written  pro- 
vides for  the  payment  of  the  salaries  of  all  judges  learned  in  the 
law  by  the  state.  Possibly  we  should  provide  now  that  the  salary 
of  the  six  judges  in  Philadelphia  shall  be  paid  by  the  county  and 
that  they  shall  be  learned  in  the  law. 

RECONSIDERATION  OF  VOTE  ON  SECTION  18  OF  ARTICLE  V. 

Mr.  GORDON.    Mr.  Chairman:    I  move  that  the  vote  by  which 
section  18  of  article  V  was  adopted  be  reconsidered. 
Mr^  fisher;    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 
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On  the  question  recurring, 

Will  the  Committee  adopt  the  report? 

ARTICLE  V,  SECTION  18. 

Mr.  GORDON.  Mr.  Chairman:  I  move  the  amendment  in  the 
section  to  which  you  refer  by  adding  '-unless  otherwise  provided 
herein." 

Mr.  FISHER.   Mr.  Chairman:  I  second  the  amendment. 
On  the  question, 

Will  the  Committee  agree  to  the  amendment  ? 
It  was  agreed  to. 
On  the  question, 

Will  the  Committee  adopt  the  report  as  amended  ? 
It  was  adopted. 

ARTICLE  V,  SECTION  22. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  22  of  article  V  of  the  Constitution,  the  report  of  Committee 
No.  2  being  that  the  present  section  be  amended. 

The  Secretary  read  the  section  as  follows : 

Section  22.  In  every  county  wherein  the  population  shall  exceed  one  hundred 
and  fifty  thousand  the  general  assembly  shall,  and  in  any  other  county  may,  es- 
tablish a  separate  orphans'  court  to  consist  of  one  or  more  judges  who  shall  be 
learned  in  the  law,  which  court  shall  exercise  all  the  jurisdiction  and  power  now 
vested  in  or  which  may  hereby  be  conferred  upon  the  orphans'  court,  and  thereupon 
the  jurisdiction  of  tlie  judges  of  the  court  of  common  pleas  within  such  county  in 
orphans'  court  proceedings  shall  cease  and  determine.  In  any  county  in  which  a 
separate  orphans'  court  shall  be  established  the  register  of  wills  shall  be  clerk  of 
such  court  and  subject  to  its  directions  in  all  matters  pert.aining  to  his  office ;  he 
may  appoint  assistant  clerks,  but  only  with  the  consent  and  approval  of  said  court. 
All  accounts  filed  with  him  as  register  or  as  clerk  of  the  said  orphans'  court  shall 
be  audited  by  the  court  without  expense  to  parties,  except  where  all  parties  in- 
terested in  a  pending  proceeding  shall  nominate  an  auditor  whom  the  court  may, 
in  its  discretion,  appoint. 

Strike  out  the  remaining  three  lines  in  section  22  and  substitute  the  following : 
In  every  county  where  a  separate  orphans'  court  is  established  it  shall  possess 
all  the  powers  and  jurisdiction  of  the  register's  court  and  separate  registers'  courts 
are  hereby  abolished. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

ORPHANS'  COURT. 

Mr.  CARSON.  Mr.  Chairman:  I  wish  to  explain  in  a  few  words 
to  the  Committee  the  changes  that  are  made  by  the  amendment  pro- 
posed. If  you  look  at  page  42  of  the  existing  Constitution  you  will 
find  that  the  last  sentence  with  which  the  paragraph  closes  is  entirely 
unintelligible  "in  every  county  orphans'  court  shall  possess  all  the' 
powers  and  jurisdiction  of  the  register's  court,  and  separate  registers' 
court  are  hereby  abolished."  We  have  reported  for  adoption  the 
preceding  sentence  exactly  as  found  and  then  we  strike  out  these 
three  last  lines  and  substitute  the  following:  "In  every  county  where 
a  separate  orphans'  court  is  established  it  shall  possess  all  the  powers 
and  jurisdiction  of  the  registers'  court  and  separate  registers'  courts 
are  hereby  abolished." 

On  the  question  recurring, 
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Will  the  Committee  adopt  the  report? 
It  was  adopted. 

AETICLE  V,  SECTION  23. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  23  of  article  V  of  the  Constitution,  the  report  of  Committee 
No.  2  being  to  retain  the  present  section. 

The  Secretary  read  the  section  as  follows: 

Section  23.  The  style  of  all  process  shall  be  "The  Commonwealth  of  Pennsyl- 
vania." All  prosecutions  shall  be  carried  on  in  the  name  and  by  the  authority  of 
the  commonwealth  of  Pennsylvania,  and  conclude  "against  the  peace  and  dignity 
of  the  same." 

On  the  question, 

Will  the  Committee  adopt  the  report? 
It  was  adopted. 

ARTICLE  V,  SECTION  24. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  24  of  article  V  of  the  Constitution,  the  report  of  Committee 
No.  2  being  that  the  present  section  be  amended. 

The  Secretary  read  the  section  as  follows: 

Section  24.  In  all  cases  of  felonious  homicide  and  in  all  other  cases  to  be  pro- 
vided for  by  law,  the  accused  after  conviction  and  sentence  may  remove  the  in- 
dictment, record  and  all  proceedings  to  the  supreme  court  for  review. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

APPEALS  IN  CRIMINAL  CASES. 

Mr.  CARSON.  Mr.  Chairman:  The  section  as  it  at  present  reads 
is  unintelligible.  It  may  be  a  misprint  or  there  may  be  some  omis- 
sion in  the  present  Constitution;  it  says  "In  all  he  provided  for  by 
law,  the  accused  after  conviction  and  sentence  may  remove  the  in- 
dictment, record  and  all  proceedings  to  the  supreme  court  for  re- 
view." We  simply  amend  it  to  read  as  follows:  "In  all  cases  of 
felonious  homicide  and  in  all  other  cases  to  be  provided  for  by  law, 
the  accused  after  conviction  and  sentence  may  remove  the  indictment, 
record  and  all  proceedings  to  the  supreme  court  for  review." 

Mr.  REED.  Have  you  looked  at  any  other  copy  of  the  Consti- 
tution to  see  whether  it  is  simply  a  misprint  or  whether  something 
has  been  omitted? 

Mr.  CARSON.  No,  sir. 

Mr,  FOX.  The  committee  compared  it  with  Smuirs  and  it  is  the 
same  in  Smull's. 

Mr.  CARSON.    It  does  not  change  the  early  Constitution  at  all. 

Mr.  GORDON.  Mr.  Chairman:  I  do  not  understand  the  pro- 
vision as  reported,  "In  all  cases  of  felonious  homicide  and  in  all 
other  cases  to  be  provided  for  by  law,  the  accused  after  conviction 
and  vsentence  may  remove  the  indictment,  record  and  all  proceedings 
to  the  supreme  court  for  review."  Is  it  not  a  fact  that  all  cases  may 
be  removed  to  the  supreme  court,  not  only  cases  of  felonious  homicide? 

Mr.  CARSON.   "And  all  other  cases  to  be  provided  for  by  law." 

Mr.  FOX.    Will  you  permit  me  to  interrupt  you,  sir?    The  pres- 


Feb.  10] 


CONSTITUTIONAL  AMENDMENT  AND  REVISION 


685 


ent  Constitution  is  "In  all  cases  of  felonious  homicide,  and  in  such 
other  criminal  cases  as  may  be  provided  for  by  law." 

Mr.  CAKSON.  Mr.  Chairman:  I  beg  leave  to  withdraw  this  and 
move  that  we  re-enact  the  present  section  of  the  Constitution.  We 
were  misled  by  this  edition. 

Mr.  FOX.   Mr.  Chairman:  I  second  the  motion. 

On  the  question, 

Will  the  Committee  agree  to  the  motion  ? 

Mr.  CARSON.  Mr.  Chairman:  That  meaias.  of  course,  in  the  pres- 
ent Constitution  correctly  printed  in  Smull's  Handbook  rather  than 
in  this  reprint. 

Mr.  GORDON.  Mr.  Chairman :  I  do  not  know  that  it  makes  much 
difference.  At  the  time  this  provision  was  adopted  we  had  no  su- 
perior court  and  most  of  those  cases  were  by  law  removed  to  the 
superior  court  and  none  at  all  to  the  supreme  court.  If  the  law  should 
now  be  passed  providing  for  the  removal  of  these  cases  to  the  su- 
preme court  it  would  oust  the  jurisiction  of  the  superior  court  in 
these  cases,  and  that  certainly  was  not  intended  by  the  committee. 

Mr.  CARSON.   Mr.  Chairman :  Oh,  no. 

Mr.  GORDON.  Mr.  Chairman:  It  seems  to  me  that  the  section 
will  have  to  be  overhauled,  if  I  may  use  a  nautical  expression.  I 
think  it  ought  not  to  be  adopted  in  its  present  form.  It  creates  con- 
fusion in  the  law  and  it  can  not  be  contended  that  it  should  be 
adopted.  I  am  a  member  of  this  committee  nominally  and  technically, 
and  I  do  not  remember  when  we  passed  this,  but  it  is  all  right;  it 
gives  an  opportunity  for  discussion,  but  I  would  not  want  to  see 
it  pass  in  such  form. 

SECTION  24  OF  ARTICLE  V  POSTPONED. 

Mr.  REED.  Mr.  Chairman :  I  move  that  this  section  be  postponed 
until  tomorrow  morning,  and  untH  the  Committee  finds  out  what 
they  are  talking  about. 

Mr.  GORDON.   Mr.  Chairman:  I  second  the  motion. 

The  motion  was  agreed  to. 

ARTICLE  V,  SECTION  25. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  25  of  article  V  of  the  Constitution,  the  report  of  Committee 
No.  2  being  that  section  25  be  retained. 

The  Secretary  read  the  section  as  follows: 

Section  25.  Any  vacancy  happening  by  death,  resignation  or  otherwise  in  any 
court  of  record  shall  be  filled  by  appointment  by  the  Governor,  to  continue  until 
the  first  Monday  of  January  next  succeeding  the  first  general  election  -which  shall 
occur  three  or  more  months  after  the  happening  of  such  vacancy. 

On  the  question, 

Will  the  Committee  adopt  the  report  ?  '      ■ . 

It  was  adopted. 

ARTICLE  V,  SECTION  26. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  26  of  article  V  of  the  Constitution,  the  report  of  Committee 
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No.  2  being  that  section  2G  be  retained. 
The  Secretary  read  the  section  as  follows: 

Section  26.  All  laws  relating  to  courts  shall  be  general  and  of  uniform  opera- 
tion, and  the  organization,  jurisdiction  and  powers  of  all  courts  of  the  same  class 
or  grade,  so  far  as  regulated  by  law,  and  the  force  and  effect  of  the  process  and 
judgments  of  such  courts  shall  be  uniform  ;  and  the  general  assembly  is  hereby  pro- 
hibited from  creating  other  courts  to  exercise  the  powers  vested  by  this  Constitution 
in  the  judges  of  the  courts  of  common  pleas  and  orphans'  courts. 

On  the  question,  ^ 

Will  the  Committee  adopt  the  report? 

It  was  adopted. 

AKTICLE  V,  SECTION  27. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  27  of  article  V  of  the  Constitution,  the  report  of  Committee 
No.  2  being  that  the  present  section  be  retained. 

The  Secretary  read  the  section  as  follows: 

Section  27.  The  parties,  by  agreement  filed,  may  in  any  civil  case  dispense  with 
trial  by  jury,  and  submit  the  decision  of  such  case  to  the  court  having  jurisdiction 
thereof,  and  such  courts  shall  hear  and  determine  the  same ;  and  the  judgment 
thereon  shall  be  subject  to  writ  of  error  as  in  other  cases. 

On  the  question, 

Will  the  Committee  adopt  the  report  ? 
It  was  adopted. 

Mr.  CARSON.  Mr.  Chairman:  That  is  as  far  as  the  recommenda- 
tions of  the  committee  go.  The  others  are  reported  here  for  dis- 
cussion. 

ARTICLE  V,  NEW  SECTION. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
a  new  section  to  article  V  of  the  Constitiition,  the  committee  having 
reported  this  section  without  recommendation. 

The  Secretary  read  the  proposed  new  section  as  follows : 

Any  person  who  shall  be  unable,  without  great  hardship,  to  employ  counsel  and 
to  pay  the  costs  of  litigation  shall  be  entitled  to  the  gratuitous  service  of  counsel, 
to  be  assigned  to  him  by  the  court,  and  to  relief  from  the  payment  of  such  costs,  or 
both,  as  justice  shall  require. 

And  alternatively  the  following,  which,  if  adopted,  is  to  be  given  an  appropriate ' 
number : 

The  general  assembly  shall  pi'ovide  by  law  for  the  assignment  of  gratuitous 
counsel  and  for  relief  from  the  payment  of  the  costs  of  litigation  to  any  person 
who  shall  be  unable  without  great  hardship  to  employ  such  counsel  and  pay  such 
costs,  as  the  case  may  be  ;  provided,  however,  that  the  costs  of  litigation  may  be 
classified  or  graded  according  to  the  amounts  in  controversy. 

GRATUITOUS  COUNSEL. 

The  CHAIRMAN.  As  the  Commission  has  no  recommendation 
from  the  committee,  it  will  take  a  motion  to  bring  it  to  a  vote  before 
the  Committee  of  the  Whole. 

Mr.  PEPPER.  Mr.  Chairman :  I  move,  to  bring  it  before  the  Com- 
mittee of  the  Whole — I  am  not  sure  that  I  shall  vote  for  it — but  I 
move  the  adoption  of  the  first  alternative. 

Mr.  REED.  Mr.  Chairman :  I  second  the  motion.  I  am  going  to 
vote  against  it. 
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On  the  question, 

Will  the  Committee  agree  to  the  motion? 

Mr.  CARSON.  Mr.  Chairman:  Now,  I  hope  the  motion  will  not 
prevail.  I  think  we  have  already  taken  care  of  this  feature  of  it  by 
the  amendments  that  we  made  to  the  two  sections  relating  to  justices 
of  the  peace  in  the  state  at  large  and  to  these  new  district  peace 
judges  of  the  counties  of  Philadelphia  and  Allegheny. 

Mr.  PEPPER.  Mr.  Chairman:  Of  course,  as  the  Committee  will 
see,  this  is  applicable  generally  to  the  proceedings  in  all  courts,  not 
merely,  as  was  the  case  with  the  section  referred  to  by  Mr.  Carson, 
to  the  proceedings  of  these  peace  courts. 

Mr.  CARSON.  Mr.  Chaii^man:  That  is  the  reason  it  was  reported 
out  for  discussion  on  the  floor,  but  I  think  it  would  prove  a  very  great 
mistake.  It  is  simple  enough  for  people  to  reach  the  court  of  com- 
mon pleas.  They  ought  not  to  be  distressed  by  applications  for  the 
assignment  of  gratuitous  counsel,  in  view  of  what  we  have  done 
already  that  has  disturbed  some  of  the  members  of  the  bar.  It  would 
be  a  destructive  assault  on  the  members  of  the  profession  by  provid- 
ing that  counsel  could  be  obtained  gratuitously. 

Mr.  REED.  Mr.  Chairman:  I  would  like  to  ask  the  gentleman 
while  he  is  on  his  feet,  in  case  a  poor  man  brings  suit  in  one  of  these 
district  courts,  and  the  defendant  takes  out  an  appeal,  is  he  to  em- 
ploy counsel  from  that  time  on,  or  is  he  still  to  be  protected  as  the 
gentleman  with  the  hardship? 

Mr.  CARSON.  Mr.  Chairman:  I  do  not  know  that  I  can  answer 
that  question,  as  I  have  never  been  on  the  bench. 

Mr.  REED.  Mr.  Chairman:  This  is  a  serious  question.  You  have 
said  in  your  previous  provision  that  there  shall  be  no  costs.  Now 
suppose  he  is  forced  into  the  common  pleas  on  an  appeal,  is  he  still  to 
be  protected,  or  does  he  then  have  to  go  out  and  hire  a  lawyer  and 
pay  the  costs,  because  he  is  forced  into  the  coui't  of  common  pleas 
against  his  will? 

Mr.  CARSON.  Mr.  Chairman:  I  think  he  would  have  to  throw 
himself  on  the  mercy  of  some  broad-minded  or  some  generous  counsel 
like  yourself  and  other  gentlemen  on  the  floor.  But  to  put  in  the 
Constitution  a  provision  applicable  to  all  the  courts  of  all  grades 
that  on  application  counsel  would  be  compelled  to  act  gratuitously, 
shall  render  service,  and  that  no  costs  shall  follow,  strikes  me  as 
rather  an  arbitrary  method  in  the  first  place  of  dealing  with!  the 
legal  profession,  and  next  with  the  courts  themselves.  It  is  an  ex- 
tension of  relief  probably  beyond  the  bounds  of  practicability. 

Mr.  FISHER.  Mr.  Chairman:  May  I  ask  Mr.  Carson  whether  or 
not  this  section  as  frauied  applies  to  criminal  as  well  as  civil  cases? 

Mr.  CARSON.  Mr.  Chairman:  Yes,  I  should  judge  it  did.  It  is 
broad  enough  in  its  language.  , 

Mr.  FISHER.  Mr.  Chairman:  This  would  relieve  a  convicted 
criminal  from  payment  of  costs? 

Mr.  CARSON.  You  will  understand.  Senator  Fisher,  that  it  has 
not  the  recommendation  of  the  committee  at  all. 

Mr.  REED.   Mr.  Chairman:  That  is  manifest. 

Mr.  CARSON.  Mr.  Chairman:  Yes,  it  is.  I  do  not  know  where 
it  came  from.  It  is  embodied  in  the  report  made  by  our  very  oblig- 
ing Secretary  to  our  committee,  in  which  he  presents  two  alternative 
propositions.    You  will  see  they  are  contrasted.    Of  course,  there  is 
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an  alternative  proposition  that  comes  afterwards.  The  first  one  just 
read  makes  it  obligatory  on  the  courts  to  appoint  counsel,  who  shall 
give  their  services  gratuitously,  and  the  party  be  relieved ;  the  second 
proposition  is  that  the  general  assembly  shall  provide  by  law  for  the 
assignment  of  gratuitous  counsel  and  for  relief  from  the  payment 
of  costs  of  litigation  for  any  person  who  shall  be  unable  without 
great  hardship  to  employ  such  counsel  or  pay  such  costs,  as  the  case 
may  be.  The  legislature  can  provide  the  plan  by  which  the  law  can 
be  carried  into  eifect.  It  might  meet  the  exigency  of  the  case  without 
making  it  a  matter  of  constitutional  obligation. 
On  the  question  recurring, 

Will  the  Committee  adopt  the  first  alternative? 
It  was  not  adopted. 

Mr.  PEPPER.   I  move  that  the  second  alternative  be  adopted. 
Mr.  REED.   I  second  the  motion. 
On  the  question, 

Will  the  Committee  agree  to  the  motion? 

The  CHAIRMAN.    The  Chair  would  like  to  propose  an  amend- 
ment to  the  section,  that  is,  to  strike  out  the  word  "gratuitous." 
Mr.  FISHER.   Mr.  Chairman:  I  second  the  amendment. 
On  the  question. 

Will  the  Committee  agree  to  the  amendment? 

Mr.  PEPPER.    Mr.  Chairman:  Is  that  on  the  theory,  sir,  tliat 
the  thing  is  not  counsel  but  services? 
The  CHAIRMAN.    Yes,  sir. 
On  the  question  recurring, 
Will  the  Committee  agree  to  the  amendment? 
It  was  agreed  to. 
On  the  question. 

Will  the  Committee  agree  to  the  motion  to  adopt  the  second  alter- 
native as  amended? 

Mr.  ALTER.  Mr.  Chairman:  I  was  just  going  to  say  that  in 
our  county,  and  I  have  no  doubt  to  such  an  extent  as  is  required  in 
other  counties,  this  matter  is  taken  care  of  voluntarily  by  the  mem- 
bers of  the  bar.  We  have  in  our  county  a  legal  aid  society  which 
is  supported  by  contributions  from  a  great  many  lawyers,  and  has 
appropriated  to  it  considei'able  funds  out  of  the  treasury  of  the  bar 
association.  I  do  not  like  to  see  the  Constitution  of  Pennsylvania 
undertake  to  command  the  bar  to  do  that  which  the  bar  out  of  a 
proper  spirit  is  already  doing. 

Mr.  PEPPER.  Mr.  Chairman:  I  feel  the  force  of  what  has  been 
said  by  Mr.  Alter,  and  it  is  easy  to  see  the  general  disposition  towards 
this  matter  of  the  members  of  the  Commission ;  but  we  must  not  for- 
get, sir,  that  we  go  only  a  ver-y  short  distance  in  the  direction  of  giv- 
ing relief  to  the  litigant  of  slender  purse  if  we  make  it  easy  for  him 
to  proceed  to  the  stage  of  judgment  in  the  court  of  first  instance, 
and  then  make  no  provision  for  what  happens  when  his  adversary 
carries  his  case  on  appeal  to  a  tribunal  of  procedure  which  is  suf- 
ficiently complicated  to  make  the  services  of  a  lawyer  indispensable, 
and  where  the  amount  in  controversy  is  such  that  the  retaining  of 
counsel  is  impossible.  The  document  that  has  been  referred  to  here 
a  number  of  times,  the  report  of  the  Carnegie  Foundation  on  the  sub- 
ject of  "Justice  and  the  Poor,"  calls  attention  to  the  fact  that  many 
of  the  provisions  for  the  relief  of  poor  suitors  in  courts  of  first  in- 
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stance  are  nullified  by  the  failure  to  make  corresponding  provision 
with  respect  to  the  procedure  on  appeals.  Everything  goes  well 
with  the  man  with  the  small  claim  up  to  the  stage  of  judgment 
below.  Then  comes  the  appeal  by  the  adversary  and  it  is  impos- 
sible for  him  to  pursue  his  advantage  to  final  success.  Now,  Mr. 
Chairman,  it  is  well  enough  for  us  to  say  that  there  are  legal  aid 
societies,  but  no  matter  how  well  meaning  the  persons  are  who 
conduct  those  organizations,  no  matter  haw  public  spirited  the 
bar  may  be  in  responding  to  their  appeal,  the  fact  remains  that 
the  poor  litigant  regards  himself  as  somewhat  pauperized,  thinks 
of  himself  somewhat  as  the  man  does  who  is  told  that  he  must 
apply  to  the  society  for  organized  charity.  If  his  recourse  to  justice  is 
made  dependent  either  upon  his  ability  to  pay,  or  in  default  of  that, 
recourse  to  an  organization  which  he  considers  a  voluntar}'  charity, 
he  has  no  vested  rights.  Now,  we  have  in  Pennsylvania,  I  was  inter- 
ested iu  learning  from  the  memorandum  that  the  Secretary  has  fur- 
nished us,  we  have  already  on  the  statute  books,  or  at  least  in  force 
as  pai't  of  the  body  of  our  statutory  law,  an  historic  utterance  on 
this  subject.  It  goes  back  as  far  as  the  eleventh  year  of  the  reign  of 
King  Henry  VII.  The  statute  provides  that  "every  poor  person" 
shall  be  able  to  sue  without  cost  and  that  the  court  shall  "appoint 
attorney  or  attorneys  for  the  same  poor  jjerson  or  persons  and  all 
other  officers  requisite  and  necessary  to  be  had  for  the  speed  of  the 
said  suit  to  be  had  and  made,  which  shall  do  their  duties  without 
any  reward  for  their  counsels,  help  and  business  in  the  same." 

That  is  one  of  the  ancient  British  statutes  which  is  regarded  by  the 
judges  to  have  been  included  in  the  body  of  the  statutory  law  broiight 
over  here  by  the  first  settlers.  Now,  this  proposal  is  nothing  more 
than  reading  into  the  Constitution  that  immemorial  declaration  of 
rights,  and  personally  I  am  inclined  to  favor  a  statement  in  the 
organic  law  which  removes  this  matter  from  the  sphere  of  voluntary 
charity  on  the  part  either  of  members  of  the  bar  or  of  organizations 
formed  for  the  purpose.  I  think  we  must  seriously  face  the  problem 
of  bringing  our  legal  procedure  and  its  fruit  within  the  reach  of  the 
man  with  small  means.  I  think  the  way  to  do  it  is  by  recognizing 
that  he  has  as  much  a  right  to  justice  as  he  has  to  education,  and 
that  it  is  no  more  charity  on  the  part  of  the  state  to  provide  the  one 
than  the  other.  This  declaration  seems  to  me  in  the  form  proposed 
not  to  be  perhaps  ideal  either  in  thought  or  expression,  but  it  marks 
a  beginning.  It  seems  to  me  to  be  a  step  in  the  right  direction,  and  I 
-  venture  to  hope  that  this  ancient  law  for  that  reason  will  be  adopted. 

Mr.  CARSON.  Mr.  Chairman:  May  I  ask  Mr.  Pepper  whether  he 
thinks  the  re-enacting  of  the  statute  of  Henry  VII  would  be  su£Qcient? 
You  have  the  language  there  before  you;  I  have  not. 

Mr.  PEPPER.  Yes,  but  I  think  that  for  the  purposes  of  consti- 
tutional amendment  we  must  use  a  style  which  is  consistent  with  " 
the  rest  of  the  document.  The  statute  of  Henry  VII,  if  one  refers  to 
it,  will  be  found  to  be  expressed  in  quite  striking  but  very  quaint 
language  unsuitable  for  re-enactment  in  a  modern  document,  but  the 
thought  of  this  section  that  is  now  before  the  Committee  of  the  Whole 
is  substantially  the  thought  which  was  expressed  as  long  ago  as  in  the 
reign  of  that  king,  and  has  ever  since  been  part  of  the  common  law  of 
England  and,  later,  of  Pennsylvania. 

The  CHAIRMAN.    It  cannot  be  the  law  in  England,  if  the  Chair 
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is  correctly  informed.  The  Chair's  information  is  that  in  the  criminal 
~  court  of  England  a  defendant  called  to  the  bar  maj  from  the  dock 
summon  any  barrister  in  attendance  from  the  bar,  and  under  the 
rules  of  the  order  of  barristers  he  is  bound  to  defend  the  man  who 
presents  him  with  a  sovereign,  but  the  service  is  not  gratuitous,  and 
he  is  not  compelled  to  carry  the  case  beyond  the  j)oint  where  he  then 
tries  it.  Under  this  section  as  drafted,  as  the  Chair  sees  it,  the 
litigant  could  compel  a  lawyer  to  try  his  case  gratuitously  from  the 
court  of  hist  instance  to  the  supreme  court.  Now,  may  the  Chair 
ask,  is  it  not  a  fact — ^it  is  true  in  the  county  in  which  I  practice — that 
any  man  can  get  counsel  without  having  counsel  assigned  him  by 
Ihe  court?  He  gets  counsel  to  volunteer.  1  have  never  seen  a  man 
who  has  been  in  need  of  counsel  who  did  not  get  it  because  of  the 
spirit  of  the  bar,  or  whatever  you  call  it.  But  to  put  this  as  an 
obligation  on  the  bar  by  law,  it  seems  to  the  Chair,  is  going  a  long 
way,  particularly  in  these  days  when  there  are  many  people  who 
ought  not  to  have  their  cases  brought  into  court. 

Mr.  KEED.  Mr.  Chairman:  It  seems  to  me  that  we  will  meet  all 
the  necessities  of  this  case  if  you  will  add  to  the  provision  in  the 
sections,  whatever  they  are,  relating  to  justices  of  the  peace  or  peace 
justices,  to  add  to  the  last  sentence  some  word  that  will  show  that  the 
cost  of  proceedings  in  their  appeals  are  to  be  governed  in  the  same 
way  as  the  cost  in  the  original  proceedings.  You  will  then  enable 
the  poor  person  who  brings  his  suit  before  a  justice,  and  the  case  is 
appealed  by  the  defendant,  at  least  to  have  his  case  tried  without  be- 
ing responsible  for  the  cost  either  on  the  appeal  or  in  the  common 
pleas.  I  do  not  think  it  is  the  proper  thing  to  put  into  the  Consti- 
tution a  provision  requiring  the  bar  to  serve  gratuitously.  I  do  not 
know  that  you  can  make  them  do  it  by  any  constitutional  provisions 
you  choose  to  adopt,  and  it  is  a  very  radical  step  to  make  a  consti- 
tutional provision  of  that  sort.  If  there  is  a  real  necessity  for  the 
protection  of  the  defendant,  the  general  assembly  can  take  care  of 
that  by  statute,  and  I  do  not  know  of  anj^  court  or  any  bar  associa- 
tion tliat  in  case  of  hardship  will  not  take  care  of  the  case  of  the  de- 
fendant. It  is  open  to  abuse.  It  is  like  those  free  dispensaries  they 
have  in  the  cities  where  lots  of  people  come  in  and  receive  free  treat- 
ment who  could  and  ought  to  pay  for  it.  You  will  find  a  great  many 
people  who  find  it  a  great  hardship  to  pay  lawyers.  It  is  a  hardship  I 
suppose  to  most  people  to  liave  to  pay  lawyers,  and  the  court  will 
have  more  trouble  with  these  than  they  have  now. 

Mr.  FISHER.  Mr.  Chairman:  If  this  provision  is  to  be  adopted 
in  our  report,  it  seems  to  me  there  ouglit  to  be  a  little  more  definiteness 
about  the  beneficiaries  of  it.  It  says  that  counsel  may  be  assigned  and 
the  payment  of  costs  i)rovided  to  any  person  who  shall  be  unable  with- 
our  great  hardship  to  employ  counsel  and  pay  such  costs.  It  seems 
to  me  that  is  a  very  indefinite  term  to  employ  in  a  Constitution. 
Now  let  us  meet  the  situation  franldy.  If  we  want  to  help  anybody, 
we  want  to  help  them  because  of  their  poverty  or  because  they  are 
unable  to  provide  counsel  and  to  pay  the  costs.  The  old  statute  which 
has  been  cited  here  from  England  provides  that  it  is  for  the  relief  of 
the  poor.  It  is  not  a  stigma  on  a  person  to  be  poor  or  to  be  recognized 
as  being  poor.  I  would  suggest  that  we  amend  this  by  inserting  in 
the  fourth  line  after  the  word  "any"  before  the  word  "person"  the 
word  "poor,"  and  in  the  fifth  line  strike  out  the  words  "without  great 
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hardship,"  so  that  the  section  will  then  I'ead,  "The  general  assembly 
shall  provide  by  law  for  the  assignment  of  counsel  and  for  relief  from 
the  payment  of  the  costs  of  litigation  to  any  poor  person  who  shall 
be  unable  to  employ  such  counsel  and  pay  such  costs,  as  the  case  may 
be."  Now,  the  constitutional  provision  simply  provides  a  mode  of 
relief  which  shall  be  applied  by  the  general  assembly.  It  think  I 
may  safely  say  that  there  is  no  bar  in  the  state  of  Pennsylvania  that 
does  not  voluntarily  take  care  of  this  subject.  I  have  never  known  at 
my  own  bar  a  poor  litigant  who  has  suffered  from  want  of  counsel, 
and  I  think  that  condition  is  generally  prevalent.  I  think  it  is  a 
matter  of  pi'ide  with  the  profession  that  it  does  not  permit  worthy 
litigants  to  suffer  for  want  of  counsel.  I  am  perfectly  willing  in 
the  cause  of  humanity  to  adopt  a  provision  of  this  kind  and  to  allow 
it  to  the  legislature  to  provide  the  remedy.  It  may  be  that  there 
will  be  some  question  as  to  whether  or  not  a  counsel  could  be  coerced 
into  rendering  services  even  if  it  were  in  the  state  Constitution.  1 
do  not  believe  that  that  question  would  ever  be  seriously  raised  be- 
cause we  only  do  here  what  we  do  voluntarily  anyhow.  With  these 
changes  I  am  willing  to  support  it. 

The  CHAIRMAN.  The  Chair  would  like  to  ask  whether  it  is  the 
understanding  of  the  members  of  this  Commission  that  this  applies 
to  plaintiffs  as  Avell  as  defendants,  civil  as  well  as  criminal  cases. 
The  Chair  offers  this  as  a  suggestion.  It  is  within  the  knowledge 
of  every  one  of  us  that  there  are  certain  people  who  haunt  our  offices 
and  who  bring  cases  that  have  no  merit.  Under  such  an  act  as  this 
we  would  have  counsel  assigned  in  unmeritorious  litigation  that 
ought  not  to  be  brought  for  any  reason. 

Mr.  FISHER.  Mr.  Chairman:  In  answer  to  your  observation, 
this  merely  provides  that  the  legislature  shall  have  power  over  the 
subject.  The  legislature  could  afterward  limit  its  application  in  any 
way  it  may  desire.  If  it  deems  it  wise  to  change  the  application  of 
the  law  by  limiting  it  to  criminal  cases,  it  may  do  so.  I  further  offer 
the  amendment  suggested  by  Judge  Reed  to  make  the  imperative 
"shall"  read  "may,"  that  is,  substitute  the  word  "may"  for  "shall." 

Mr.  OUYLER.  Mr.  Chairman:  I  would  like  to  ask  Senator  Fisher 
v/hy  have  it  at  all  in  the  Constitution.  I  cannot  help  but  feel  that 
such  a  clause  in  the  Constitution  would  incite  great  indignation  at 
the  bar.  It  has  been  well  said  the  bar  has  been  liberal  to  a  degree 
always  in  protecting  the  poor  so  far  as  legal  aid  societies  are  con- 
cerned. I  take  a  very  different  point  of  view  on  it  tlian  Mr.  Pepper. 
I  think  a  poor  litigant  would  have  much  more  feeling  of  respect  than 
to  be  compelled  to  go  to  a  legal  aid  society  and  ask  to  have  some 
lawyer  assigned  to  him  gratuitously.  I  really  think  if  you  write  a 
provision  like  this  in  your  Constitution,  before  you  get  through  jon 
will  have  a  Constitution  that  will  require  volume  after  volume.  It 
seems  to  me  a  most  unfortunate  suggestion. 

Mr.  PEPPER.  Mr.  Chairman:  I  am  opposed  to  the  amendment 
which  makes  this  optional  with  the  legislature.  The  theory  which 
underlies  the  proposal  is  a  theory  which  does  strike  many  members 
of  the  bar  as  novel,  because  the  profession  for  a  long  while  now  has 
been  accustomed  to  its  position  of  advantage  in  the  control  of  the 
processes  of  justice  in  our  courts ;  and  it  strikes  us  as  a  remarkable 
thing  that  there  should  be  a  declaration  in  the  fundamental  law 
that  justice  shall  be  free  to  citizens  under  any  conditions.    It  is 
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just  as  if  the  processes  of  education  had  for  a  long  time  been  so 
under  the  control  of  those  who  teach  that  surprise  or  indignation 
would  be  excited  by  the  proposition  that  teachers  should  be  assigned 
for  the  education  of  students  without  obligation  on  the  part  of  the 
students  to  pay.  It  is  another  way  of  saying  that  under  such  condi- 
tions surprise  or  even  indignation  would  be  excited  by  the  announce- 
ment of  the  principle  that  underlies  our  public  school  system. 
iN'ow  1  take  it,  it  would  today  be  regarded  as  improper  to  make  the 
benefits  of  the  public  school  system  dependent  upon  the  proof  of 
poverty,  or  to  advocate  the  return  to  the  system  of  charity  schools  so 
called  and  so  conducted.  Mr.  Chairman,  we  are  living  in  a  ditierent 
day  from  the  day  that  is  behind  us.  The  people  are  beginning  to  ask 
themselves  whether  if  it  be  true  that  justice  is  the  greatest  interest 
of  man  on  earth,  it  is  a  function  of  the  state  to  see  that  the  processes 
of  justice  are  made  freely  available  for  every  citizen ;  and  we  mem- 
bers of  the  bar  who  have  enjoyed  a  position  of  natural  monopoly  in 
the  running  of  the  legal  machine  must  shake  ourselves  loose  from 
a  good  many  prejudices  if  we  want  really  to  understand  what  is  going 
on  in  the  minds  of  the  people  of  this  country  today  in  respect  to  the 
courts  and  the  law  and  the  lawyers.  It  is  time  that  we  do  a  little 
independent  thinking  upon  this  subject.  It  is  not  a  question  whether 
the  bar  will  be  indignant.  Maybe  they  will.  It  is  not  a  question  as  to 
whether  or  not  a  ti'aditional  view  is  to  be  disturbed.  Maybe  it  is 
best  that  it  should  be.  The  question  is  whether  we  shall  have  in  our 
fundamental  law  a  declaration  that  the  general  assembly  shall  put  the 
I'rocesses  of  justice,  without  money  and  without  price,  at  the  disposal 
of  those  who  without  great  hardship  cannot  pay  to  set  the  machinery 
in  motion  and  keep  it  moving  until  the  finished  product  is  produced. 

The  CHAIKMAN.  The  Chair  would  ask  Mr.  Pepper  a  question: 
Has  he  ever  known  a  case  of  that  kind? 

Mr.  PEPPER.  Yes  I  have,  sir.  I  have  known  of  cases  of  pretty 
much  every  kind  that  involved  oppression,  abuse  and  extortion  by 
members  of  the  bar  at  the  expense  of  poor  litigants. 

The  CHAIRMAN.  That  is  where  they  got  the  money.  I  am  ask- 
ing Mr.  Pepper  whether  it  has  come  within  his  observation  that  any 
person  was  denied  the  right  of  counsel  because  counsel  was  not  will- 
ing to  defend. 

Mr.  PEPPER.  It  has  come  within  my  knowledge  that  poor  people 
have  abandoned  perfectly  good  cases  because  they  did  not  happen 
to  come  in  contact  with  any  of  the  public-spirited  members  of  the 
bar  who  would  have  done  them  justice.  Yon  are  thinking,  Mr.  Chair- 
man, as  all  of  us  think,  of  what  would  happen  to  a  poor  litigant  who 
happened  to  come  to  the  office  of  any  one  of  us,  or  to  the  office  of  any 
one  of  our  friends,  or  of  those  whom  we  like  to  think  of  as  like  minded 
with  ourselves  in  this  matter.  But  it  must  not  be  forgotten,  sir,  that  ^ 
these  poor  people  are  without  direction.  They  do  not  get  into  the 
hands  of  members  of  the  bar  who  in  all  cases  take  the  view  of  this 
matter  which  is  entertained  by  the  members  of  this  Commission.  It 
must  not  be  forgotten  that  at  present  the  processes  of  the  court  are 
mysterious  to  the  poor  litigant.  He  does  not  know  how  to  go  about 
it.  He  does  not  know  how  to  go  about  the  matter  of  seeking  that 
which  most  of  us  are  ready  to  give  him.  What  I  am  contending  for 
is  an  announcement  in  the  fundamental  law  that  the  processes  of 
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justice  are  free  and  that  under  proper  restriction  and  proper  condi- 
tion justice  may  be  liad  in  this  commonwealth  without  the  precedent 
obligation  to  pay.   I  am  quite  willing — 

The  CHAIEMAN.  Would  you  make  it  possible  for  them  to  apply 
somewhere,  to  associations,  just  as  is  now  being  done  in  the  case 
of  dispensaries,  where  the  poor  apply  to  the  doctors  and  dentists? 

Mr.  PEPPER.  Yes,  I  should,  if  it  were  not  a  fact  that  the  dis- 
pensaries, medical,  surgical  and  dental,  are  available  freely  and 
that  recourse  is  had  to  them  by  the  poor  of  the  community ;  if  such 
were  not  the  fact,  or,  to  put  it  differently,  if  the  situation  were  com- 
parable to  this  one,  I  should  be  of  the  same  opinion  with  respect  to 
those  forms  of  relief  that  I  am  in  respect  to  the  processes  of  justice. 
But  there  is  this  difference,  Mr.  Chairman ;  the  services  of  the  physi- 
cian or  the  services  of  the  dentist  are  not  a  process  of  government.  It 
may  be  that  it  is  the  duty  of  government  to  provide  relief  for  the  poor 
under  these  conditions,  but  we  are  discussing  the  conditions  under 
which  the  judicial  department  of  the  government  may  be  made  avail- 
able for  the  services  of  the  citizen.  It  is  a  question  of  how  we  are  to 
address  ourselves  to  the  legal  machinery  of  the  state  as  an  agency 
for  public  service,  and  all  that  I  am  contending  for  is  a  recognition 
of  the  principle  that  it  is  not  a  charity  to  extend  the  relief  afforded 
by  that  judicial  machinerj^  to  the  individual  citizen.  I  am  trying 
to  look  at  it  otherwise  than  from  the  traditional  point  of  view  of  the 
bar,  a  body  of  privileged  citizens  occupying  what  has  come  to  be 
popularly  regarded  as  a  rather  abnormal  relation  to  the  machinery 
of  justice  established  and  maintained  by  the  state.  I  for  one  would 
like  to  see  it  declared  in  the  Constitution  that  the  general  assembly 
shall  put  the  processes  of  justice  within  the  reach  of  everybody,  under 
such  regulations  as  in  its  wisdom  the  general  assembly  may  see  fit 
tc  make. 

Mr.  CARSON.  May  I  express  the  thought  which  has  gone  through 
my  head  while  Mr.  Pepper  was  speaking?  His  suggestion  is  to  read 
into  the  Constitution  not  only  a  novel  proposition  with  regard  to  the 
conduct  of  counsel,  but  one  which  makes  it  compulsory  upon  the  legis- 
lature to  provide  by  an  act  when  you  have  gotten  rid  of  the  obligatory- 
feature  of  the  first  suggestion.  We  now  come  to  the  question  of  the 
legislature's  doing  it  by  an  act  which  makes  it  the  duty  of  the  court 
to  assign  counsel  whose  service  will  be  gratuitous  to  any  person  who 
shall  be  unable  to  pay  for  the  services  of  counsel. 

The  CHAIRMAN.  May  I  ask  Mr.  Carson  a  question?  Does  that 
mean  that  in  civil  litigation  a  counsel  must  serve  for  nothing,  or  the 
state  must  pay  the  counsel  for  the  services  ? 

Mr.  CARSON.  Mr.  Chairman:  Yes,  I  am  coming  to  that.  I  very 
much  doubt  the  constitutionality  of  such  an  act  under  the  Consti- 
tution of  the  United  States,  as  to  whether  it  is  not  taking  the  prop- 
erty of  counsel  away ;  you  cannot  commandeer  counsel,  their  ex- 
perience, their  knowledge,  their  skill,  their  judgment,  their  methods 
of  defending  .cases  effectively.  Mr.  Pepper's  thought  might  be  that  if 
it  takes  some  such  shape  as  this  that  the  legislature  might  by  an  act 
provide  for  the  election  of  a  staff  of  officers  attached  to  a  court 
whose  regular  services  shall  be  under  assignment  to  represent  plain- 
tiffs and  defendants.  Say  you  had  six  men,  a  regular  standing  staff 
attached  to  the  court,  and  three  of  them  would  be  assigned  one  week 
to  the  prosecuting  side  of  the  case,  and  the  other  three  to  defend. 
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They  could  exchange  places.  They  would  have  no  other  employ- 
ment and  would  be  paid  for  their  services  by  the  state.  That  gives 
the  relief. 

The  OHAIEMAN.  It  seems  to  the  Chair  no  litigant  would  have 
such  an  attorney. 

Mr.  CARSON.  Mr.  Chairman :  Well,  I  do  not  know  whether  they 
would  or  not. 

Mr.  REED.  Mr.  Chairman:  Well,  Mr.  Shakespeare,  who  was  a 
contemporary  of  my  friend,  remarked  something  about  a  noble  in- 
tellect being  overthrown.  I  really  am  astonished  at  Mr.  Pepper.  He 
seems  to  have  lost  his  sense  of  judgment  on  this  subject.  How  are 
you  going  to  make  a  lawyer  work  for  nothing?  How  are  you  going  to 
take  his  time  and  his  labor  and  give  it  to  somebody  who  comes  in 
and  says,  "I  cannot  afford  to  pay  you  for  trying  this  case,"  without 
violating  the  Constitution  of  the  United  States?  It  is  a  mystery  to 
me.  Even  the  Federation  of _Jjabor  would  not  go  that  far.  All  that  he 
said  is  very  beautiful  about  the  poor  man  and  his  troubles,  and  how 
you  should  make  the  processes  law  of  this  commonwealth  free  to  him, 
let  him  know  in  some  way  that  this  commonwealth  holds  itself  out 
to  see  that  justice  is  done  to  everybody  without  expense,  no  matter 
how  poor  he  is;  but  it  is  the  practical  carrying  out  of  that  sort  of 
thing  that  is  absolutely  impossible  in  my  judgment.  What  is  hard- 
ship, and  who  is  to  settle  this  question  of  hardship?  We  have  got 
some  men  and  women  who  have  saved  a  couple  hundred  dollars  and 
they  want  to  sue  somebody.  Now,  it  is  a  hardship  to  take  that 
money  out  of  the  savings  bank  to  pay  a  lawyer.  Should  the  state 
interfere  and  direct  Mr.  Carson  to  try  that  case  for  nothing  because 
that  money  is  safe  in  bank  and  it  would  be  considered  a  hardship  to 
draw  it  out,  and  Mr.  Carson  has  plenty?  Why  shall  Mr.  Carson  not 
go  and  try  that  case  for  that  person?  The  whole  thing  to  me  is  an 
absurdity.  With  all  due  respect  to  my  beloved  friend,  if  you  want 
to  do  something  practical,  provide  that  the  general  assembly  may 
by  appropriate  legislation  direct  the  assignment  of  counsel  who  shall 
be  paid  by  the  county  or  by  the  state  in  cases  where  people  cannot 
pay.  Then  you  have  got  something  which  is  justice  to  the  lawyer, 
and  a  protection  to  this  poor  litigant  who  is  wandering  around  seek- 
ing justice.  I  do  not  believe  there  is  any  such  animal.  I  have  not 
seen  any  cases  that  have  not  been  able  to  get  a  lawyer  either  through 
sympathy  or  by  way  of  speculation  on  a  contingent  fee.  In  our 
county  I  do  not  know  anybody  who  has  suffered,  certainly  not  in  the 
criminal  courts. 

The  CHAIRMAN.  In  the  debate  we  had  in  the  bar  association  it 
was  made  manifest,  and  it  was  made  a  matter  of  record,  that  instead 
of  the  poor  litigant  running  around  not  being  able  to  get  justice, 
the  lawyers  had"  runners  running  around  after  the  poor  litigant. 

Mr.  GORDON.  Mr.  Cliairman :  I  do  not  think  the  remarks  of  the 
gentleman  from  Philadelphia,  Mr.  Pepper,  are  wanting  in  reason  or 
logic,  or  legal  precedent.  I  am  amazed,  since  it  is  time  to  speak  of 
amazement,  I  am  amazed  that  Judge  Reed  should  say  that  he  has 
never  known  or  heard  of  a  poor  person,  too  poor  to  get  justice,  and 
having  his  or  her  small  claim  presented  in  a  court  of  law.  Very 
much  depends  upon  the  habitat  and  environment  of  the  man.  We 
ought  to  be  thankful,  those  of  us  who  are  so  situated,  that  the  hard- 
ships of  the  poor  are  not  thrust  upon  our  vision  and  our  hearts.  I 
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think  it  is  true  today,  more  true  tlian  it  ever  was,  that  justice,  as  it 
is  ordinarily  administered  in  our  courts,  is  not  of  easy  access  to  the 
poor,  and  is  still  to  a  large  extent  the  luxury  of  the  rich.  The  act 
of  Parliment  which  was  referred  to  by  Mr.  Pepper,  and  which  is 
nearly  five  hundred  j^ears  old,  was  intended  to  meet  a  want  which 
is  still  a  want  in  all  jurisdictions  where  justice  is  administered 
according  to  the  old  forms  and  by  the  old  methods.  I  would  like 
to  call  the  attention  of  the  Commission  to  the  fact  tliat  the  statute 
of  Henry  VII,  in  which  the  words  ''poor  persons"  are  used,  had 
relation  to  the  appointment  of  counsel  for  the  pui'pose  of  enabling 
such  poor  persons  without  cost  to  sue,  and  that  their  cases  might 
be  expedited.  It  had  no  relation  to  the  poor  defendant  but  to 
the  person  who  wanted  to  go  into  court  as  a  plaintiff  and  sue, 
present  his  or  her  claim  for  justice.  Now,  how  does  a  person  get  into 
court  under  the  modern  practice  of  law?  Let  us  all  look  each  other 
frankly  in  the  face,  those  of  us  who  are  attorneys,  and  say  how  does 
a  person  get  into  court  with  his  or  her  claim. 

Well,  first  a  lawyer  must  be  sought  and  retained.  It  is  useless  to 
say  that  a  person  can  go  into  court  without  a  lawyer.  And  how  is  a 
lawyer  obtained?  Well,  I  need  not  tell  my  legal  friends  how  they 
are  obtained.  They  are  obtained  in  the  first  instance  by  the  pay- 
ment of  a  fee  of  mone}^  There  is  no  law  which  prescribes  the  amount, 
and  it  depends  altogether  probably  upon  the  avidity  of  the  lawyer  or 
his  estimate  of  the  value  of  his  services,  or  the  question  whether  he  is 
a  much-employed  man  or  not  much  employed ;  but  in  any  case  before 
the  poor  person  can  begin  to  put  the  wheels  of  justice  into  operation  a 
lawyer  must  be  paid.  The  poor  cannot  retain  lawyers.  Our  pro- 
fession is  the  custodian  of  many  privileges  and  has  a  standing  in  the 
administration  of  justice  which  no  other  citizen  has.  Those  privileges 
and  that  standing  bring  to  the  fortunate  ones  great  emoluments. 
Riches  are  at  the  door  of  those  whose  skill  and  ability  enable  them 
to  reach  the  heights  of  the  profession.  An  excellent  competence  is 
within  the  reach  of  most  of  them,  and  few  of  them  fail  to  obtain  that 
reasonable  competence,  and  when  they  do  it  is  usually  their  own  fault. 
The  poor  person  cannot  make  any  contribution  to  that  competence  of 
the  lawyer.  Very  often  the  claim  itself  in  its  entirety  would  not  re- 
tain a  lawyer.  If  joxi  concede  that  the  poor  claimant  should  pay  a 
fee  in  proportion  to  the  amount  of  the  claim,  that  fee  becomes  so 
small  that  the  lawyer  who  would  accept  it  is  either  incompetent  or 
unworthy,  and  would  not  be  a  fit  attorney  for  the  poor  person.  When 
the  lawyer  is  obtained,  then  comes  the  buying  of  writs  of  service  by 
the  sherift'  or  constable,  the  drafting  of  papers,  the  filing  in  court,  and 
payment  for  the  filing  and  the  amount  of  costs  becomes  oppres- 
sive to  the  poor;  because  I  have  already  said  that  in  some  instances 
their  claims  are  so  small  that  if  they  had  the  money  and  could  pay 
these  costs  and  fees  that  their  attorney  would  be  not  recompensed 
and  would  get  no  return.  But  that  is  the  only  way  they  can  get  into 
court  and  invoke  the  laws  in  the  prosecution  of  their  suits.  That  is  a 
truthful  picture  and  it  has  no  exception.  Now,  I  know  that  when  the 
poor  man  is  brought  into  court  as  the  defendant  either  on  the  civil  side 
or  the  criminal  side  the  court  will  see,  and  generally  the  bar  will  see, 
that  he  gets  justice.  Every  high-minded  judge  instantly  when  the 
poor  man  is  brought  into  court  as  a  defendant  feels  it  incumbent 
upon  his  conscience  to  be  of  his  counsel  to  the  extent  of  seeing  that  he 


696 


PROCEEDINGS  OF  THE  COMMISSION 


[Feb.  10 


is  not  oppressed  by  the  plaintiff  who  has  no  right  or  equity.  That 
is  true  of  both  sides  of  the  court;  but  that  is  not  where  the  injustice 
of  existing  legal  administration  lies.  It  lies  beyond  that  at  the  door  of 
the  temple ;  it  lies  there  in  the  case  of  the  poor  suitor  who  wants  to  get 
in  and  present  his  claim.  The  gentleman  from  Indiana,  Mr.  Fisher, 
wants  to  change  the  provision  here  and  use  the  language,  use  the 
phrase  "poor  person."  First,  I  do  not  think  that  adjective  is  a  good 
qualification  of  the  word  person,  and  next  it  was  used  and  is  used 
now  in  a  patronizing  sense.  Let  me  read  you  this  statute  of  Henry 
VII,  and  see  if  you  cannot  see  the  favored  one  speaking  of  the  poor 
souls  that  cannot  get  into  the  court  because  of  their  poverty,  that 
"every  poor  person"  shall  be  able  to  sue  without  cost  and  the  court 
shall  "appoint  an  attorney  and  attorneys  for  the  same  poor  person  or 
persons,  and  all  other  offices  requisite  and  necessary  to  be  had  for  the 
speed  of  the  said  suits  to  be  had  and  made,  which  shall  do  their  duties 
without  any  reward  for  their  counsels,  help  and  business  in  the 
same."  I  still  think  that  the  i^erson  who  by  reason  of  poverty  re- 
quires to  have  the  help  of  the  officers  of  the  law  in  presenting  his 
case  in  court  should  not  be  called  a  "j)Oor  person."  He  should  be 
designated  as  a  person  who  cannot  pay  the  costs  without  hardship. 
Something  has  been  said  aboiat  th^  societies  in  some  of  the  cities, 
legal  aid  societies ;  we  have  one  in  Philadelphia.  It  is  trivial.  It 
is  a  reproach  to  the  bar  that  it  is  as  small  and  trivial  as  it  is.  I 
do  not  think  they  get  in  a  year  more  than  five  thousand  dollars  in 
contributions  from  the  entire  bar  association  of  Philadelphia.  They 
do  what  they  can  and  sometimes  a  person  is  so  poor  and  so  desperate 
and  the  case  is  so  small  that  he  goes  to  the  said  society  and  in  a  few 
cases,  probably  a  few  hundred  cases  in  the  year,  some  aid  is  given, 
but  that  is  all.  What  of  the  thousands  who  by  reason  of  the  cost  of 
litigation  and  counsel  do  not  go  to  the  legal  aid  society  where  the 
desperately  poor  go,  and  remain  with  the  case  in  their  possession 
and  not  in  the  possession  of  the  coui-t?  It  is  they  whom  this  pro- 
vision is  intended  to  reach ;  it  is  those  who  have  a  good  cause  but 
who  cannot  pay  all  the  expenses  necessary  to  carry  it  on,  who  can- 
not embark  in  the  chances  of  litigation.  In  portraying  what  is  the 
fact  about  the  real  administration  of  justice,  I  do  not  allude  to 
the  delays  which  are  probably  most  oppressive  in  the  case  of  the 
poor,  the  delays  of  justice  to  the  man  who  is  living  on  a  wage  and 
who  comes  to  court  expecting  to  try  his  case  and  loses  his  day's 
wages  by  reason  of  it.  He  cannot  afford  to  have  that  case  con- 
tinued, and  yet  it  may  be.  It  may  be  continued  for  what  would 
appear  on  the  face  of  it  to  be  reasonable  and  especially  counsel  comes 
in  here  to  work  injustice  to  the  poor.  If  the  defendant  in  such  a 
case  is  a  man  of  means  he  is  quite  able  to  retain  counsel  and  probably 
very  busy  counsel,  and  the  very  ability  of  that  counsel  and  his  busi- 
ness may  cause  him  to  be  engaged  elsewhere,  and  because  of  that 
the  poor  man's  case  is  continued.  I  am  not  going  to  further  paint 
that  picture.  It  is  known  to  everybody  here  and  I  do  not  wish  to 
seem  to  call  up  mere  matters  of  sentiment.  Like  Mr.  Pepper,  I 
believe  that  the  administration  of  justice  should  be  free  to  him 
who  desires  it  free  by  reason  of  poverty  and  who  cannot  pay.  As  early 
as  five  hundred  years  ago,  in  England,  it  was  believed  even  then  to 
be  the  right  of  tile  poor  man,  and  as  you  will  observe,  the  courts  were 
required  to  appoint  the  attorney.  I  wonder  if  Judge  Eeed  had  been  in 
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Parliament  when  that  act  was  passed  whether  he  would  have  said  to 
the  English  Parliament.  "Why,  you  cannot  pass  such  an  act  as  that ; 
you  cannot  make  an  attorney  represent  a  man  unless  you  pay  him." 
I  do  not  think  he  would  have  said  it,  and  I  am  amazed  that  he  should 
say  it  now.  It  may  be  a  condition  of  the  office  of  attorney  that  he 
shall  serve  without  fee  or  reward  upon  the  order  of  the  court.  It 
is  a  fact  now.  The  act  which  has  been  referred  to  in  the  brief  fur- 
nislied  by  the  Secretary  of  the  Commission  shows  that  that  act  is  in 
force  in  Pennsylvania,  but  it  is  a  dead  letter.  I  repeat  again,  in 
an  experience  so  long  at  the  bar  that  I  do  not  care  to  call  the  num- 
ber of  years  to  the  attention  of  the  Commission,  I  repeat  again  that  I 
have  never  known,  except  in  some  cases  of  hardship,  of  a  poor  man 
in  court  to  whom  counsel  has  ever  been  voluntarily  appointed  to 
defend  him  in  a  court  of  justice.  Now,  we  passed  some  time  ago  an 
act  creating  the  municipal  courts  in  tlie  city  of  Philadelphia.  One 
of  the  provisions  of  that  act  is  that  the  claim  of  the  plaintiff  shall 
be  prepared  by  the  officers  of  the  court  in  legal  form  upon  due 
request  of  the  plaintiff.  There  is  an  illustration  of  where  the  officers 
of  the  court  are  required  to  perform  the  duties  now  performed  by 
lawyers,  to  wit,  the  drafting  of  the  cause  of  action  of  the  plaintiff. 
Ii  that  can  be  put  in  an  act  of  assembly  creating  a  municipal 
court,  it  can  be  put  in  an  act  of  assembly  also  with  respect  to  other 
courts  of  common  pleas.  How  it  is  to  be  done,  is  the  question.  In 
the  committee  on  the  judiciary  the  subject  was  considered  at  great 
length.  It  is  not  my  object  to  disclose  proceedings  in  committee 
except  so  far  as  they  are  reported  out,  but  two  committees  have  dis- 
cussed this  question  with  great  earnestness  and  seriousness,  and 
there  was  a  very  strong  body  of  opinion  in  that  committee  that  some- 
thing should  be  done  to  make  the  law  in  its  process  in  the  courts  of 
justice  accessible  to  all,  even  to  the  poor,  and  if  need  be  free,  not 
invidiously  free,  but  free  as  a  matter  of  right.  We  all  halted  when 
it  came  to  a  question  of  how  it  should  be  done — the  method.  It 
was  at  this  stage  that  the  committee  asked  the  Secretary  of  the  Com- 
mission to  prepare  a  brief  on  the  subject,  and  the  brief  which  I  think 
has  been  printed  and  is  on  our  files  was  prepared  by  the  Secretary.  It 
is  a  most  able  document.  It  was  enlightening  and  helpful,  and  it 
shows  that  this  idea  which  has  been  discussed  here  this  afternoon  is 
not  a  nev^^  idea  in  the  English  law,  but  was  in  full  flower  neai'ly  five 
hundred  years  ago,  and  ought  to  be  in  full  flower  today,  since  that  act 
of  Parliament  is  in  full  operation  in  Pennsylvania;  but  for  some 
reason  it  is  not  in  operation  in  the  courts,  and  the  courts  ignore  it. 
I  say  it  was  difficult  to  see  how  this  should  be  done.  That  difficulty 
exists  more  today.  I  do  not  like  the  phraseology  of  the  section  now 
under  discussion,  but  I  am  in  favor  of  making  it  obligatory  upon  the 
legislature  to  pass  some  law  which  shall  provide  that  every  man  who 
cannot  without  hardship  pay  the  cost  of  litigation  and  retain  counsel 
shall  have  his  suit  urged  and  adequate  legal  counsel  and  advice 
given  to  him,  and  that  the  law  shall  in  fact  be  free  to  all. 

The  CHAIRMAN.  It  occurred  to  the  Chair  that  possibly  the 
difficulty  in  big  cities  is  that  lawyers  are  in  the  big  buildings, 
because  the  picture  that  Judge  Gordon  has  painted  of  the  poor  suitor 
certainly  does  not  exist  in  my  part  of  the  world.  There  are  very  few 
poor  except  in  the  great  cities,  desperately  poor,  particularly  in 
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cities  like  Philadelphia,  but  I  mean  in  the  country  where  no  such 
conditions  exist. 

Mr.  FISHER.  Mr.  Chairman:  To  take  this  matter  up  in  a  logical 
way,  and  to  test  the  sense  of  the  Commission  as  to  whether  or  not 
this  provision  if  adopted  shall  be  mandatory  or  optional  with  the 
legislature,  I  move  to  amend  the  first  line  by  striking  out  the  word 
''shall"  and  substituting  in  lieu  thereof  the  word  "may,"  and  I  ask  for 
a  vote  on  that  amendment. 

Mr.  REED.  Mr.  Chairm.an :  Would  it  be  proper  for  me  to  suggest 
another  amendment?   I  was  going  to  vote  on  that  one. 

Mr.  GORDON.  Mr.  Chairman:  For  information  I  would  like  to 
hear  Judge  Reed's  amendment. 

Mr.  REED.  Mr.  Chairman:  I  am  out  of  order;  still  I  suggest  to 
meet  the  difficulty  that  Judge  Gordon  and  Mr.  Pepper  think  exists 
that  this  be  amended  to  read,  "The  general  assembly  may  provide  by 
law,"  or  make  it  "shall  provide  by  law  for  the  employment  of  counsel, 
who  shall  be  paid  by  the  county  under  an  order  of  court,  and  for 
relief  from  payment  of  costs  of  litigation  of  any  person  who  shall 
be  unable  without  great  hardship  to  pay  such  counsel  and  pay  such 
costs,  as  the  case  may  be ;  provided,  however,  that  the  costs  of  liti- 
gation may  be  chargeable  or  graded  according  to  the  amount  in  con- 
troversy."  That  puts  the  burden  where  it  ought  to  be,  on  the  public. 

Mr.  KELLY.   Mr.  Chairman:  I  second  the  amendment. 

On  the  question, 

Will  the  Committee  agree  to  the  amendment? 

Mr.  PEPPER.  Mr.  Chairman :  Judge  Reed  retains  the  mandatory 
words  "shall"  in  his  amendment. 

Mr.  REED.   Mr.  Chairman:  Yes,  sir. 

Mr.  PEPPER.  Mr.  Chairman:  This  is  merely  a  provision  that  the 
general  assembly  in  taking  the  action  prescribed  by  the  section  shall 
also  make  provision  for  the  compensation  of  counsel  out  of  public 
funds  upon  an  order  of  the  court. 

Mr.  REED.   Yes,  sir,  under  order  of  the  court. 

Mr.  PEPPER.  Mr.  Chairman :  I  shall  be  content  with  that  amend- 
ment. I  do  not  perceive  that  there  is  anything  in  the  pending  sec- 
tion which  undertakes  to  compel  counsel  to  serve  without  compen- 
sation. "The  general  assembly  shall  provide  by  law  for  the  assign- 
ment of  counsel ;"  there  is  nothing  in  the  pending  amendment  which 
prescribes  that  the  services  of  counsel  shall  be  gratuitous. 

Mr.  REED.  Mr.  Chairman :  I  thought  both  those  beautiful  speeches 
were  made  upon  the  ground  that  it  was  the  duty  of  counsel  to  give 
gratuitous  advice. 

The  CHAIRMAN.  It  occurs  to  the  Chair,  Mr.  Pepper,  that  unless 
it  is  provided  by  law  that  it  shall  be  paid  out  of  public  funds,  it 
could  not  be  paid. 

Mr.  PEPPER.  Mr.  Chairman:  Well,  that  may  be,  it  seems  to 
me  a  good  amendment  as  far  as  I  can  see  it.  But  I  regret  extremely 
that  it  is  not  possible  for  us  to  express  our  views  on  a  great  public 
question  of  this  sort  without  having  a  member  of  the  Commission  rise 
and  lament  the  unseating  of  our  judgment  or  refer  to  what  ha's  been 
said  here  in  debate  as  trivial  and  frivolous. 

The  CHAIRMAN.    He  was  speaking  in  a  Pickwickian  sense. 

Mr.  PEPPER.  Mr.  Chairman:  Very  well,  be  it  so;  but  I  think  it 
is  going  to  clear  the  air  enormously  for  the  future  proceedings  in 
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this  Commission  if  it  is  understood  by  every  member  that  each  of 
us  has  a  right  to  express  his  views  on  a  question  before  the  Commis- 
sion without  being  accused  by  fellow-members  of  the  Commission 
of  making  appeals  to  passion  or  sentiment  or  having  lost  his  bal- 
ance or  perspective,  as  the  case  may  be.  These  matters,  Mr.  Chair- 
man, are  matters  about  which  persons  of  intelligence  may  properly 
differ.  These  are  matters  which  present  themselves  to  different 
temperaments  and  different  minds  in  varying  lights ;  and  it  will  not 
facilitate  our  proceedings  at  all  if  it  is  supposed  that  those  who 
present  views  which  are  slightly  out  of  line  with  the  customary 
thought  of  other  members  of  the  Commission  thereby  exclude  their 
proposals  from  rational  consideration.  This  is  a  great  public  ques- 
tion, and  the  sooner  the  bar  understands  it  the  better.  We  are  fac- 
ing perilous  times  in  this  country,  and  it  will  not  do  for  the  reaction- 
ary to  play  ostrich  and  to  close  his  eyes  to  what  to  some  of  us  is 
obvious. 

Mr.  THORPE.  Mr.  Chairman:  It  is  an  old  French  saying  that 
"consistency  is  a  jewel  even  when  made  of  paste."  Now,  Mr.  Chair- 
man, I  will  not  speak  of  this  matter  in  a  relevant  sense,  but  very 
strong  men  have  given  us  much  information,  and  we  appreciate  what 
they  say.  It  has  been  but  a  few  days  ago  that  this  Commission 
went  on  record  that  it  would  not  do  a  thing  that  had  been  done 
fifty  years  ago.  These  very  gentlemen,  whose  intellects  I  greatly 
admire,  and  whom  I  always  did  listen  to  with  appreciation,  were  op- 
posed to  certain  forms  of  education  in  this  commonwealth  which 
had  for  their  object  the  Americanization  of  the  state.  Now,  Mr. 
Chairman,  I  do  not  want  to  take  the  time  of  this  Commission  at  this 
moment,  but  when  this  question  comes  up  again  I  hope  we  shall  have 
consistency.  I  believe  in  the  functioning  of  the  state  for  the  benefit 
of  all  classes,  for  the  poor  or  whoever  they  may  be.  I  also  believe 
we  should  turn  our  attention  to  the  functioning  of  the  state  for  the 
benefit  of  those  ignorant  of  the  processes  of  the  law.  "Consistency  is  a 
jewel  even  when  made  of  paste." 

On  the  question  recurring. 

Will  the  Committee  agree  to  the  amendment? 

It  was  agreed  to.  • 

On  the  question, 

Will  the  Committee  agree  to  the  section  as  amended? 
It  was  agreed  to.  ^ 

COMMITTEE  OF  THE  WHOLE  EISES. 

The  Committee  of  the  Whole  then  rose  and  the  Chairman  reported 
progress.  - 

ADJOURNMENT. 

Mrs.  MILLER.  Mr.  Chairman:  I  move  that  the  Commission  do 
now  adjourn  until  tomorrow  morning  at  10  o'clock. 

Mrs.  WARBURTON.   Mr.  Chairman:  I  second  the  motion. 
The  motion  was  agreed  to. 

Whereupon,  at  10  o'clock  P.  M.,  the  Commission  adjourned  until 
10  o'clock  Wednesday  morning,  February  11,  1920. 
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Senate  Chamber, 

Wednesday,  February  11,  1920. 

The  Commission  met  at  10  o'clock  A.  M. 
The  Chairman,  William  I.  Schaffer,  in  the  Chair. 
The  CHAIRMAN.    The  hour  fixed  for  the  meeting  of  the  Commis- 
sion having  arrived,  the  Commission  will  be  in  order. 

ROLL  CALL. 

The  CHAIRMAN.  The  Secretary  will  now  call  the  roll. 
The  roll  was  called  by  the  Secretary  and  was  as  follows: 

PRESENT— 19. 

Alter,  Carson,  Connelly,  English,  Fisher,  Fox,  Gordon,  Kelly,  Miller,  Munee,  Pep- 
per, Perrine,  Reed,  Staekpole,  Thorpe,, Tyson,  Voll,  Warburton,  Schaffer  (Chairman). 

ABSENT— 5. 

Cuyler,  McCormick,  Pinchot,  Smith,  Sulzberger.  - 

The  CHAIRMAN.  A  quorum  of  the  Commission  being  present,  the 
Commission  will  proceed  with  its  business. 

JOURNAL  APPROVED. 

Mr.  REED.  Mr.  Chairman:  I  move  that  the  reading  of  the  Jour 
nal  be  dispensed  with  and  the  Journal  approved. 

Mr.  PEPPER.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

REPORTS  FROM  COMMITTEES. 

The  CHAIRMAN.  Are  there  any  reports  from  committees  at  this 
time? 

Mr.  CARSON.  Mr.  Chairman :  1  report  with  regard  to  the  amend- 
ment of  section  22  to  strike  out  the  closing  words,  "In  every  county 
where  a  separate  orphans'  court  is  established  it  shall  possess  all 
the  powers  and  jurisdictions  of  the  register's  court,  and  separate 
registers'  courts  are  hereby  abolished,"  and  insert  in  lieu  thereof  "The 
orphans'  court  shall  have  such  jurisdiction  as  is  now  or  may  here- 
after be  provided  by  law." 

The  CHAIRMAN.  The  amendment  will  go  upon  the  calendar  in 
its  regular  order. 

AMENDMENTS  TO  SECTIONS  3  AND  6  OF  ARTICLE  III. 

Mr.  ALTER.    Mr.  Chairman :    When  the  Committee  of  the  Whole 
'  had  before  it  sections  3  and  6  of  article  III  of  the  Constitution 
certain  changes  were  made  which  I  thought  were  thoroughly  under- 
stood, but  as  the  sections  appear  in  the  tentative  draft  they  do  not 
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contain  the  provisions  which  I  thought  were  provided  for  in  our 
proceedings,  nor  do  they  harmonize  with  what  does  appear  in  the 
proceedings,  so  in  order  to  get  some  action  which  will  cause  the 
sections  to  appear  in  the  tentative  draft  as  the  Committee  intended 
when  it  acted  upon  them,  I  wish  to  submit  a  draft  of  section  3  and 
a  draft  of  section  6  to  be  typewritten  and  distributed  for  action 
later  in  the  day. 

The  Secretary  read  the  sections  as  follows: 

Section  3.  No  bill,  except  general  appropriation  bills,  codifications,  compilations 
and  general  revisions  of  existing  statutory  laws,  shall  be  passed  containing  more  than 
one  subject,  which  shall  be  clearly  expressed  in  its  title.  Any  law  may  in  the  body 
thereof  set  fortli  a  short  title  by  which  it  may  be  cited.  A  law  amending,  re- 
viving or  extending  a  law  shall  set  forth  in  its  title,  the  title  or  the  short  title  of 
the  law  affected. 

Section  6.  A  law  amending,  reviving  or  extending  the  provisions  of  a  law  shall 
set  forth  in  full  the  part  of  the  law  affected,  and  an  amending  law  shall  also  set  forth 
in  full  the  part  of  the  law  affected  as  amended. 

The  CHAIKMAN.  The  report  will  be  received  and  will  go  upon 
the  calendar. 

METHOD  OF  PRESENTING  CONSTITUTION. 

Mr.  THORPE.  Mr.  Chairman:  There  is  a  matter  of  interest 
Avhich  perhaps  can  properly  be  presented  at  this  time.  This  Com- 
mission takes  its  place  in  the  course  of  public  affairs  as  a  record - 
making  body,  recording  the  thoughts  and  opinions  of  the  citizens 
of  the  commonwealth  respecting  its  organic  law.  All  its  contribu- 
tions and  solutions  of  the  problems  that  govern  it  are  very  helpful 
to  posterity,  and  I  would  make  a  motion,  or  perhaps  it  will  be  made 
by  some  other  member,  suggesting  whether  or  not  our  learned  Sec- 
retary might  not  at  his  convenience  submit  to  the  Commission  a 
brief  of  the  method  by  which  constitutions  have  been  submitted  in 
the  past,  so  that  we  might  know,  and  the  public  generally  might 
know,  what  has  been  considered  American  precedent  in  these  mat- 
ters. The  learned  Secretary  is  familiar  with  these  details,  and  I 
tjjink  it  would  be  helpful  to  the  members,  and  I  think  it  will  be 
ultimately  helpful  to  the  legislature  itself.  I  will,  therefore,  make 
tJjis  motion  that  it  be  suggested  to  the  Secretary  that  a  contribution 
of  this  kind  to  the  Commission  would  be  acceptable. 

Mr.  KELLY.    Mr.  Chairman:    I  second  the  motion. 

The  motion  was  agreed  to.  -         .     '  ■ 

CHECKING  COMMITTEE.  • 

Mr.  PEPPER.  Mr.  Chairman:  I  take  it  that  when  today's  ses- 
sion ends  there  will  be  no  further  session  until  the  tentative  draft 
shall  have  been  made  public.  I  suggest,  sir.  that  it  is  important  that 
the  several  sections  constituting  the  tentative  draft  be  reviewed  by 
some  one  group  representing  the  Commission  for  the  purpose  of 
guarding  against  any  inconsistencies  or  obvious  oversight  which  it  is 
natural  to  find  in  a  series  of  sections  that  have  been  adopted  as  these 
have  been  adopted.  I  move  you,  sir,  the  appointment  of  a  committee 
of  three  to  constitute  a  checking  committee  to  co-operate  with  the 
Secretary  in  reviewing  the  work  of  the  Committee  of  the  Whole  and 
of  the  Commission  in  preparation  of  the  publication  of  the  tentative 
draft  suggested ;  such  committee  having  no  authority  to  make  changes 
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except  iu  the  case  of  obvious  errors  or  inconsistencies,  but  having 
the  right  in  all  cases  where  such  errors  and  inconsistencies  appear  to 
make  the  changes  necessary  to  give  coherence  to  the  whole. 

Mr.  KELLY.   Mr.  Chairman:    I  second  the  motion. 

The  motion  was  agreed  to. 

The  CHAIRMAN.  The  Chair  appoints  as  such  committee  Mr. 
Pepper,  Dr.  Thorpe,  Judge  Gordon  and  the  Secretary. 

CORRECTION  OF  ERROR. 

Mr.  ENGLISH.  Mr.  Chairman:  I  would  like  to  call  attention 
to  section  23,  on  page  41)  of  the  tentative  draft  of  the  Constitution. 
The  word  "income"  appears  before  the  word  "tax."  It  is  evidently 
an  error  in  printing,  because  when  this  section  was  passed  by  the 
Committee  the  other  day  our  attention  was  called  to  the  presence  of 
this  word  in  the  draft  by  the  gentleman  from  Allegheny,  Mr.  Alter, 
and  it  was  omitted  from  the  draft  as  adopted. 

The  CHAIRMAN.   The  Secretaries  say  it  will  be  corrected. 

DISTRIBUTION  OF  JOURNALS  AND  TENTATIVE  DRAFT. 

Mr.  KELLY.  Mr.  Chairman:  I  would  suggest  that  some  plan 
be  adopted  for  the  distribution  of  journals  and  for  the  distribution 
of  the  tentative  draft  when  it  shall  have  been  finished,  through 
members  of  this  Commission ;  either  through  the  members  of  this 
Commission,  or  in  some  yvay.  I  have  no  motion  to  make  on  the  sub- 
ject, but  it  would  be  very  helpful,  I  think,  to  all  of  us  to  have  copies 
enough  of  the  tentative  draft  so  that  the  people  who  inquire  of  us 
could  be  furnished  each  with  one. 

The  CHAIRMAN.  That  Avould  be  a  very  good  suggestion.  The 
Chair  lias  suggested  to  the  Secretaries  that  it  might  be  a  good  thing 
to  send  a  copy  to  every  member  of  the  Pennsylvania  Bar  Association, 
of  which  there  are  over  fifteen  hundred,  and  to  all  the  judges  of  the 
state.  Of  course,  that  list  could  be  increased  by  any  suggestion  any 
member  of  the  Commission  has  to  make.  I  think  Judge  Kelly's  sug- 
gestion that  every  member  should  have  copies  that  can  be  distributed 
is  a  very  good  one. 

SUGGESTED  AMENDMENT  TO  ARTICLE  V,  SECTION  18. 

Mr.  FOX.  Mr.  Chairman:  There  is  a  suggestion  that  has  come 
to  me  in  thinking  this  matter  over  about  which  I  have  not  had  oppor- 
tunitj'  to  confer  with  the  sub-committee  on  the  judiciary  article.  1 
do  not  know  how  it  may  strike  my  brethren  of  the  committee.  In  the 
tentative  draft,  on  page  14,  it  is  provided  in  the  legislative  article  that 
no  term  of  any  public  oflflcer  shall  be  extended  nor  his  salary  or  emolu- 
ments increased  or  diminished,  except  the  emoluments  of  a  judge  may 
be  increased.  Now,  in  the  section  which  we  adopted  yesterday  it  is 
simply  provided  that  adequate  comj)ensation  shall  be  fixed  by  law 
and  paid  by  the  state  to  the  judges.  My  suggestion  would  be  this, 
that  we  add  "adequate  compensation  which  may  be  increased  but  not 
diminished  during  the  term  for  which  such  justice  or  judge  shall  have 
been  elected.  This  comiiensation  shall  be  fixed  by  law  and  paid  by 
the  state."  Most  of  us  know  that  during  the  time  when  the  salary 
of  the  judges  was  originally  increased  thei-e  was  some  criticism  of 
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the  courts  because  they  were  allowed  to  pass  upon  the  constitution- 
ality of  the  question.  I  notice  in  one  of  the  Philadelphia  papers,  the 
Philadelphia  Press,  an  editorial  suggesting  that  we  make  these  mat- 
ters as  clear  as  possible  when  we  revise  the  Constitution.  Therefore, 
to  take  away  from  the  court  any  odium  that  might  attach  by  being 
obliged  to  pass  on  such  questions,  I  make  this  suggestion. 

The  CHAIRMAN.  If  that  is  acceptable  to  the  Committee,  it  will 
go  on  the  calendar  to  be  disposed  of  today. 

Mr.  CARSON.  Mr.  Chairman:  I  only  want  to  ask  Judge  Fox  a 
question,  because  I  did  not  plainly  hear  his  suggestion.  Do  you  re- 
tain the  word  "adequate"  in  your  suggestion? 

Mr.  FOX.   Yes,  sir. 

Mr.  PEPPER.  Mr.  Chairman:  There  are  two  changes  I  Avish  to 
propose  at  the  proper  time  in  connection  with  article  IX.  These 
changes  have  not  been  submitted  to  Committee  No.  4  because  there 
has  been  no  opportunity  for  a  meeting  of  that  committee.  Therefore, 
at  the  propeB  time  I  shall  offer  those  suggestions  on  my  own  respon- 
sibility. 

The  CHAIRMAN.   In  Committee  of  the  Whole? 

Mr.  PEPPER.  I  want  to  know  whether  t.iey  shall  be  introduced 
now  or  whether  they  can  be  called  up  at  the  time  when  the  sections 
are  passed  upon. 

The  CHAIRMAN.    You  can  call  them  up  then. 

COMMITTEE  OF  THE  WHOLE. 

The  Commission  then  I'esolved  itself  into  the  Committee  of  the 
Whole,  William  I.  Schaffer,  Chairman. 

CONSULTATION  OF  SUPREME  COURT  BY  LEGISLATURE. 

The  CHAIRMAN.  The  first  subject  in  order  for  consideration  is 
the  reference  by  Committee  No.  2  of  a  provision  for  the  consultation 
of  the  supreme  court  on  matters  of  law. 

The  Secretary  read  the  reference  as  follows : 

The  committee  also  refers  the  iuquiry  as  to  whether  it  is  deemed  advisable  to  in- 
sert provisions  by  ■which  the  opinions  of  the  surpreme  court  may  be  consulted  by 
either  branch  of  the  legislature  and  by  the  Governor  on  matters  of  law. 

Mr.  CARSON.  Mr.  Chairman:  Committee  No.  2  having  received 
a  communication  from  a  member  of  the  bar  concerning  a  matter 
which  the  writer  of  the  letter  deemed  important,  thought  that  we 
ought  to  report  out  for  consideration  the  suggestion  embodied  in  that  • 
letter,  but  without  expression  of  opinion  on  our  own  part.  I  for  one 
hope  that  this  suggestion  will  not  prevail.  The  thought  is  borrowed 
probably  from  the  Constitution  of  the  .state  of  Massachusetts  Avhich, 
so  far  as  I  recall,  is  the  only  state  in  Avhich  some  such  provision 
exists,  where  members  of  the  legislature  before  the  passage  of  an  act 
and  in  doubt  among  themselves  as  to  the  probable  constitutionality 
or  even  advisability  of  a  certain  statute  are  permitted  to  interrogate 
the  justices  of  the  supreme  court  in  advance  of  the  passage  or  the 
defeat  of  a  bill.  Now,  I  cannot  but  resist  with  all  the  strength  of  an  ^ 
opinion  formed  gradually  through  man}-,  manj^  years  of  study,  such 
a  suggestion  as  that.  I  think  it  proceeds  from  an  entire  miscon- 
ception of  the  duty  of  the  judiciary.    It  has  been  our  pride  and  our 
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boast  that  our  constitutional  forms  of  government  have  been  careful 
in  separating  the  great  departments  into  three,  so  as  to  preserve 
the  independence  of  the  judiciary,  and  it  is  menace  of  a  most  serious 
kind  to  the  independence  of  the  judiciary  to  have  them  in 
any  way  associated  with  legislation.  That  is  not  their  function. 
Their  function  is  to  declare  and  interpret,  but  not  to  make,  the  law, 
In  addition  to  that,  the  judiciary  ought  to  be  of  entirely  independent 
mind  when  the  work  of  the  legislature  comes  before  them  for  either 
the  test  of  the  Constitution  or  for  interpretation,  and  to  have  judges 
of  the  highest  court  or  even  of  a  subordinate  court  committed  in  ad- 
vance to  some  view  on  a  proposed  statute  which  it  may  thereafter  be 
their  duty  or  their  function  either  to  Anally  strike  down  or  else  to 
consider  it  in  the  nature  of  a  pre-judgment  robs  the  judiciary  of  its 
independence.  The  evolution  of  the  independence  of  the  judiciary 
is  a  very  long  story,  and  I  do  not  intend  to  tell  it.  It  covers  a  thou- 
sand years,  but  the  attitude  of  the  independence  of  the  judge  was 
exemplified  in  that  striking  incident  of  Lork  Coke,  when,  as  lord  chief 
justice  of  England,  he  was  interrogated  by  King  James  I  as  to  what 
he  would  do  in  a  certain  case  if  it  were  brought  before  him.  The 
justice  said,  "When  that  case  reaches  me  I  will  do  with  it  as  a  good 
judge  ought  to  do."  The  king  was  so  incensed  at  the  reply  that  he 
unfrocked  the  chief  justice,  but  it  is  one  of  the  glories  of  our  juris- 
prudential history  that  Coke  displayed  resolution,  courage  and  inde- 
pendence in  the  face  of  one  of  the  most  arbitrary  monarchs  that  Eng- 
land ever  saw.  Now,  it  would  be  a  step  backwards  for  us  to  adopt  a 
suggestion  like  this  and  have  the  legislature  request  the  supreme 
court  to  ascertain  what  their  possible  views  might  be  on  a  statute 
in  contemplation.  I  therefore  move,  sir,  to  get  this  matter  before 
the  Committee,  that  this  be  rejected. 

Mr.  ALTEE.  Mr.  Chairman :   I  second  the  motion. 

The  motion  was  agreed  to. 

"SUGGESTIVE  CHANGES"  DROPPED  FROM  CALENDAR. 

The  CHAIRMAN.  It  is  the  understanding  of  the  Chair  that  all 
matters  on  the  calendar  which  follow  beginning  with  section  5 
headed  "Suggestive  Changes"  are  to  be  dropped  because  of  the  fact 
that  action  already  taken  by  the  Committee  of  the  Whole  is  entirely 
out  of  line  with  all  the  suggested  changes.  We  have  already  pro- 
vided that  the  judicial  power  of  the  commonwealth  shall  be  vested 
in  courts  other  than  the  supreme  court.  We  have  adopted  a  great 
many  sections  which  are  based  upon  courts  other  than  the  supreme 
court  being  constitutional  courts,  and  we  would  have  to  go  back  and 
undo  all  that  if  we  were  to  follow  these  changes. 

Mr.  CARSON.  Mr.  Chairman:  Wo  would  have  to  do  more  than 
that,  we  would  have  to  reverse  our  history  from  the  time  of  the 
charter  down.  I  am  glad  to  hear  it,  sir,  because  it  will  save  discus- 
sion. 

The  CHAIRMAN.  The  Chair  rules  that  all  the  matters  beginning 
with  article  V,  "Suggestive  Changes,"  and  running  through  pages  11 
and  12  on  the  calendar  are  not  before  the  Committee  of  the  Whole  for 
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the  reason  that  the  Committee  of  the  Whole  has  already  acted  in  the 
matter  in  a  way  contrary  entirely  to  the  changes  which  are  therein 
emhodied. 

In  regular  order  we  will  go  back  to  the  first  page  of  yesterday's 
calendar,  which  deals  with  municipal  sections.  Mr.  Connelly  has 
telephoned  the  Chair  that  he  is  on  his  way  here  with  changes  that  he 
desires  to  submit  to  the  report  of  the  committee.  I  think  we  have 
other  matters  that  we  can  take  up  which  will  occupy  our  time  until 
Mr.  Connelly  gets  here. 

We  will  now  take  up  the  supplemental  calendar  of  yesterday,  which 
the  members  have  on  their  desks. 

ARTICLE  VIII,  SECTION  1. 

The  CHAIEMAN.  The  next  section  in  order  for  consideration  is 
section  1  of  article  VIII  of  the  Constitution,  the  report  of  Commit- 
tee No.  3  being  that  it  shall  be  amended. 

The  Secretary  read  the  section  as  follows : 

Section  1.  Every  citizen  twenty-one  years  of  age,  possessing  the  following 
qualifications,  shall  be  entitled  to  vote  at  all  elections,  subject,  however,  to  such 
laws  requiring  and  regulating  the  registration  of  electors  as  the  general  assembly 
may  enact : 

1.  He  shall  have  been  a  citizen  of  the  United  States  at  least  one  month. 

2.  He  shall  have  resided  in  the  state  one  year  (or,  having  previously  been  a 
qualified  elector  or  native-born  citizen  of  the  state,  he  shall  have  removed  therefrom 
and  returned,  then  six  months)  immediately  preceding  the  election. 

3.  He  shall  have  resided  in  the  election  district  where  he  shall  offer  to  vote  at 
least  sixty  days  immediately  preceding  the  election. 

4.  If  twenty-two  years  of  age  and  upwards,  he  shall  have  paid  within  two 
years  a  state  or  county  tax,  which  shall  have  been  assessed  at  least  two  months 
and  paid  at  least  one  month  before  the  election. 

On  the  question. 

Will  the  Committee  adopt  the  report? 

QUALIFICATIONS  OP  ELECTORS. 

The  CHAIRMAN.  The  recollection  of  the  Chair  is  that  this  amend- 
ment was  offered  yesterday  by  Dr.  Thorpe,  and  provides  for  the  strik- 
ing out  of  the  words  "two  months"  and  the  insertion  in  lieu  thereof  of 
the  words  "sixty  days."    Am  I  correct  in  that,  Dr.  Thorpe? 

Mr.  THORPE.    Yes,  sir ;  that  is  all. 

Mr.  REED.  Mr.  Chairman:  Was  not  clause  4  amended  by  striking 
out  poll  tax? 

The  CHAIRMAN.   What  is  that? 

Mr.  REED.  In  clause  4,  on  motion  of  Mr.  Voll  the  requirement 
of  the  payment  of  a  tax  before  voting  was  stricken  out,  if  my  recol- 
lection is  right,  although  I  think  it  ought  to  be  in. 

The  CHAIRMAN.  The  whole  matter  is  before  the  Committee 
of  the  Whole;  if  it  was  stricken  out,  it  could  be  put  back  again  by 
amendment. 

Mr.  REED.  Mr.  Chairman :  I  do  not  like  to  do  it  in  Mr.  Voll's 
absence,  but  I  move  to  reinstate  section  4  as  it  now  is  contained  in 
the  present  Constitution. 

Mr.  FISHER.    Mr.  Chairman:    I  second  the  motion. 

On  the  question, 

Will  the  Committee  agree  to  the  motion? 

Mr.  GORDON.    Mr.  Chairman:    I  hope  the  motion  will  not  pre- 
45 
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vail.  When  the  committee  struck  out  this  provision  I  think  it  did  it 
deliberately,  and  after  full  consideration  of  all  the  arguments  on 
both  sides.  The  provision  that  an  elector  shall  have  paid  a  tax  to 
entitle  him  to  vote  was  originally  the  modern  equivalent  of  the  owner- 
ship of  an  estate  of  a  fixed  value.  It  very  soon  came  to  be  seen  that 
was  making  a  property  qualification  of  the  voter,  and  it  was  gradually 
done  away  with  and  very  properly;  a  tax  in  place  of  an  estate,  if 
that  be  the  idea.  If  it  be  the  thought  that  in  order  to  qualify  a 
citizen  to  vote  he  shall  have  paid  a  sum  of  money  into  the  treasury 
of  the  county  or  the  state,  if  that  be  the  qualification,  it  should 
rest  upon  something  substantial.  This  provision  is  simply  that  a 
tax  shall  have  been  paid  without  regard  to  the  amount.  It  has 
come  down  in  the  city  of  Philadelphia  to  the  payment  of  a  poll  tax 
of  fifty  cents.  There  has  been  a  steady  effort' to  get  rid  of  that 
qualification.  There  was  first  an  effort  to  allow  this  to  be  paid  by 
an  agent  of  the  voter,  because  it  was  recognized  that  it  was  so 
trivial  that  voters  pay  no  attention  to  it  whatever,  and  they  there- 
fore would  be  in  default  on  election  day.  and  the  man  otherwise  quali- 
fied could  not  vote  because  he  had  neglected  to  pay  the  fifty  cents.  The 
local  collection  of  this  was  neglected,  and  for  years  the  Philadelphia 
parties  have  paid  that  tax.  It  has  run  into  thousands  and  tens  of 
thousands  of  dollars.  I  think  one  year  it  possibly  amounted  to  an 
expenditure  of  more  than  one  hundred  thousand  dollars  to  equip  the 
voters,  and  it  is  today  paid  by  the  political  parties.  A  more  recent 
amendment  allowed  it  to  be  paid  at  the  time  of  registration  in  the 
cities  so  that  the  convenience  of  the  voter  might  be  consulted  and 
he  might  hand  over  the  fifty  cents  when  he  was  registered.  Fifty 
cents  to  be  allowed  to  exercise  this  important  right  of  the  free 
man!  It  is  ridiculous.  It  is  belittling  the  suffrage.  The  reason  of 
it  has  gone  and  it  lingers  here  simply  to  be  an  agency  of  electoral 
corruption.  I  speak,  I  am  sure,  the  experience  of  every  Philadelphian 
who  has  any  connection  with  politics  in  that  city,  when  I  say  that 
the  poll  tax  has  been  retained  in  the  political  divisions  by  the  leaders, 
and  handed  to  the  poor  voter  when  he  comes  up  to  vote,  and  is  with- 
held if  there  is  any  question  about  how  the  poor  voter  will  vote. 
Mr.  Chairman,  I  hope  this  vestige  of  an  old  qualification,  the  property 
qualification,  will  disappear  from  our  Constitution,  because  its  re- 
tention serves  no  good  purpose.  Quite  the  contrary ;  it  serves  an  evil 
purpose  practically  in  connection  with  elections. 

Mr.  ALTER.  Mr.  Chairman:  May  I  ask  the  gentleman  from  Phila- 
delphia if  he  would  be  willing  to  strike  out  of  his  remarks  the  expres- 
sion "poor  voter"  and  substitute  the  expression  "voter  who  cannot 
pay  the  tax  without  undue  hardship?" 

Mr.  GORDON.  Mr.  Chairman:  I  think  that  the  tone  in  which  I 
used  the  word  "poor"  would  convey  to  the  usually  apt  mind  of  the 
gentleman  from  Allegheny  that  I  used  it  in  a  Pickwickian  sense. 

Mr.  ALTER.  It  is  one  of  the  great  misfortunes  that  the  tones  of 
the  gentleman  from  Philadelphia  cannot  be  reproduced  and  perpe- 
tuated in  the  Journal. 

The  CHAIRMAN.  A  suggestion  has  come  to  the  Chair  that  cer- 
tain members  of  this  Commission  might  be  quite  concerned  in,  that 
is,  when  Mrs.  Miller  and  Mrs.  Warburton  marshal  their  hosts 
where  are  the  hosts  to  get  the  money  to  pay  the  poll  tax?  Are  they 
to  borrow  it  from  the  head  of  the  family  or  to  forego  the  next  day's 
movie  exhibition?  How  is  that  to  be  done?    It  might  become  a  ser- 
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ious  family  conditioB.  It  occurs  to  the  Cliaii'  in  view  of  the  things 
that  have  been  suggested  and  considered  on  this  subject  it  might  be 
an  advisable  thing  to  leave  this  question  as  it  stands  now  until  after 
we  have  had  the  public  hearings,  because  I  think  it  is  likely  that  it 
will  come  before  us  then.  I  am  sure  it  will  come  before  us  in  the 
public  hearings  if  it  is  changed  here,  and  I  think  very  likely  it  will 
come  before  the  public  hearings  if  it  is  not  changed.  That  is  just  a 
thought  that  occurs  to  the  Chair. 

Mr.  REED.  Mr.  Chairman:  I  do  not  desire  to  press  it,  but  it 
is  on  the  calendar  todav. 

The  CHAIRMAN.   It  is  on  the  calendar. 

Mr.  REED.  Mr.  Chairman :  I  think  the  article  should  be  amended. 
I  do  not  want  any  advantage  to  be  taken  of  anything  that  will  im- 
prove the  elections  in  Philadelphia.  Of  course,  anything  that  will 
improve  the  elections  in  Philadelphia  will  appeal  to  us  all. 

The  CHAIRMAN.  Then  the  Chair  understands  that  the  suggested 
amendment  of  Judge  Reed  is  withdrawn. 

Mr.  CARSON.  Mr.  Chairman:  I  was  only  going  to  say  that  I 
heartily  and  entirely  agree  with  what  Judge  Gordon  has  said. 

Mr.  THORPE.  Mr.  Chairman:  Does  that  leave  the  matter  in 
parliamentary  form  to  come  before  the  public  hearings? 

The  CHAIRMAN.  Anybody  coming  before  the  Commission  in 
the  hearings  could  propose  as  an  amendment  a  re-insertion  of  the 
paragraph.    Of  course,  I  think  that  question  would  be  argued. 

Mr.  THORPE.  In  the  tentative  draft  as  submitted  that  will  not 
appear? 

The  CHAIRMAN.  In  the  tentative  draft  as  submitted  that  para- 
graph will  not  appear. 

Mr.  REED.   Mr.  Chairman:   It  is  in  there  now. 

The  CHAIRMAN.  It  will  appear  in  brackets  as  having  been 
omitted  by  the  action  of  the  Commission  so  that  attention  will  be 
called  to  it. 

On  the  qiiestion  recurring, 

Will  the  Committee  adopt  the  report? 

It  was  adopted. 

ARTICLE  VIII,  SECTION  3. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  3  of  article  VIII  of  the  Constitution,  the  report  of  Com- 
mittee No.  3  being  that  this  section  shall  be  adopted  without  change. 

The  Secretary  read  the  section  as  follows: 

Section  3.  All  judges  elected  by  the  electors  of  the  state  at  large  may  be  elected 
at  either  a  general  or  municipal  election,  as  ciTcumstances  may  require.  All  elec- 
tions for  judges  of  the  courts  for  the  several  judicial  districts,  and  for  county,  city, 
ward,  borough  and  township  ofiicers,  for  regular  terms  of  service,  shall  be  held  on 
the  municipal  election  day ;  namelj-,  the  Tuesday  next  following  the  first  Monday 
of  November  in  each  odd-numbei-ed  year,  but  the  general  assembly  may  by  law  fix  a 
different  day,  two-thirds  of  all  the  members  of  each  House  consenting  thereto ;  pro- 
vided, that  such  elections  shall  be  held  in  an  odd-numbered  year;  provided  further, 
that  all  judges  for  the  courts  of  the  several  judicial  districts  holding  office  at  the 
present  time,  whose  terms  of  office  may  end  in  an  odd-numbered  year,  shall  con- 
tinue to  hold  their  offices  until  the  first  Monday  of  January  in  the  next  succeed- 
ing even-numbered  year. 

On  the  question, 

Will  the  Committee  adopt  the  report?  • 
It  was  adopted.  .  - 
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ARTICLE  VIII,  SECTION  16. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  16  of  article  VIII  of  the  Constitution,  the  report  of  Com- 
mittee No.  3  being  that  this  section  shall  be  adopted  witliout  change. 

The  Secretary  read  the  section  as  follows: 

Section  16.  The  courts  of  common  pleas  of  the  several  counties  of  the  common- 
wealth shall  have  power,  within  their  respective  jurisdictions,  to  appoint  overseers 
of  election  to  supervise  the  proceedings  of  election  officers  and  to  make  report  to  the 
court  as  may  be  required  ;  such  appointments  to  be  made  for  any  district  in  a  city 
or  county  upon  petition  of  five  citizens,  lawful  voters  of  such  election  district,  setting 
forth  that  such  appointment  is  a  reasonable  precaution  to  secure  the  purity  and  fair- 
ness of  elections ;  overseers  shall  be  two  in  number  for  an  election  district,  shall  be 
residents  therein,  and  shall  be  persons  qualified  to  serve  upon  election  boards,  and  in 
each  case  members  of  diiferent  political  parties ;  whenever  the  members  of  an  elec- 
tion board  shall  differ  in  opinion  the  overseers,  if  they  shall  be  agreed  thereon,  shall 
decide  the  question  of  difference ;  in  appointing  overseers  of  election  all  the  law 
judges  of  the  proper  court,  able  to  act  at  the  time,  shall  concur  in  the  appoint- 
ments made. 

On  the  question,  ■        °  ,. 

Will  the  Committee  adopt  the  report? 

OVERSEERS  OF  ELECTIONS. 

Mr.  FISHER.  Mr.  Chairman:  I  wish  to  draw  attention  to  the 
wording  of  this  section.  The  provision  is  that  the  courts  of  common 
pleas  of  the  several  counties  of  this  commonwealth  shall  have  power 
vvithin  their  respective  jurisdiction  to  a])point  overseers  of  the  elec- 
tion, to  supervise  the  proceedings  of  election  officers,  and  to  make 
report  to  the  court  as  may  be  required.  Now,  that  wording  collides 
with  the  provision  adopted  by  the  Commission  yesterday.  The  ap- 
pointment of  these  overseers  of  elections  is  certainly  not  a  judicial 
function.  It  seems  to  me  that  we  ought  to  have  that  jewel  of  con- 
sistency even  if  it  is  paste — I  adopt  the  expression  of  Dr.  Thorpe— and 
revise  this  section  so  that  it  is  in  harmony  with  the  provision  adopted 
yesterday  stripping  the  courts  of  all  powers  save  those  that  are 
strictly  judicial. 

Mr.  ALTER.  Mr.  Chairman:  As  I  recall  the  provision  adopted 
yesterday,  it  prohibited  any  appointments  except  those  herein  pro- 
vided for,  which  would  be  consistent  now  with  this  section. 

Mr.  FISHER.  Mr.  Chairman:  That  is  true,  but  we  heard  a  good 
deal  about  the  principle  involved,  how  hard  it  was  to  maintain  the 
purity  and  integrity  of  the  court  within  its  own  functions.  Now  we 
are  going  to  allow  the  courts  to  have  this  power  to  supervise  elec- 
tions. I  cannot  see  any  objection  to  it  myself.  We  still  collide 
with  this  principle  that  was  involved  in  Ihe  discussion  if  we  allow 
the  courts  to  have  this  power.  Why  should  we  not  go  back  and  re- 
vise what  we  have  done  before,  and  allow  them  those  other  powers 
that  are  no  more  objectionable  in  the  country  than  this  -one  is? 
Of  course,  yon  can  put  this  into  the  Constitution,  but  if  we  are  going 
to  stand  on  this  high  principle  in  the  maintenance  of  the  purity  and 
integrity  of  the  court,  I  still  insist  that  we  ought  to  be  consistent 
about  it.    I  therefore  move  that  this  provision  shall  be  stricken  out. 

Mr.  PEPPER.   Mr.  Chairman:    I  second  the  amendment. 

On  the  question, 

Will  the  Committee  agree  to  the  amendment? 

Mr.  GORDON.    Mr.  Chairman:    I  think  there  is  some  distinction 
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between  this  duty,  which  is  semi-judicial,  aud  the  appointing  power 
which  we  yesterday  took  away  from  the  judges.  Tliis  provision  re- 
quires the  court  ou  petition,  which  is  in  form  therefore  an  appeal  to 
the  court  through  written  pleadings,  to  appoint  for  a  particular  duty 
two  overseers,  one  of  each  political  party,  upon  an  allegation  made 
by  the  electors  who  file  a  petition  that  fraud  is  possible  or  is  antici- 
pated; and  the  appointees  thus  appointed  on  ]3etition  containing  the 
averment  required  by  the  organic  law  that  two  appointees  for  that 
election,  which  in  duration  is  twenty-four  hours  with  all  its  duties, 
those  two  appointees  perform  supervisory  duties  at  the  election  and 
then  disappear.  Neither  in  the  functions  of  the  persons  thus  ap- 
pointed, the  duration  of  their  duties,  their  emoluments,  or  in  any  other 
respect,  do  they  militate  against  the  principle  which  induced  the 
adoption  of  the  amendment  offered  by  Mr.  Pefjper.  It  is  not  patron- 
age, and  could  never  become  such ;  but  it  is  given  to  the  judges  in  an 
emergency  to  provide  in  the  situation  where  fraud  is  alleged  to  be 
contemplated  the  right  to  appoint  two  persons  to  be  present  at  the 
election  in  order  to  prevent  that  fraud.  It  seems  to  me  that  while 
that  may  not  be  strictly  judicial,  neither  is  it  an  imposition  on  the 
judges  of  that  form  of  patronage  whicli  might  make  them  superser- 
viceable,  or  whicli  might  destroy  their  independence.  On  the  other 
hand,  it  attaches  them  to  an  important  and  vital  governmental  mat- 
ter, and  that  is  the  purity  of  the  election.  The  same  argument  prob- 
Hhlj  would  induce  this  Commission,  if  it  did  wliat  the  gentleman  from 
Indiana  wishes,  to  take  away  from  the  judges  the  dniy  of  counting  the 
vote  and  certain  other  duties  in  connection  with  the  elections,  all  of 
which  are  performed  in  open  court,  with  all  the  surroundings  of  a 
judicial  proceeding,  and  upon  written  documents.  There  is  nothing 
in  that  duty  which  is  at  all  obnoxious  to  the  princii>le  upon  which 
we  acted  yesterday.  I  should  very  much  dislike  to  see  this  disappear 
from  the  organic  law  because  it  is  a  provision  intended  to  secure 
honest  elections.  , 

Mr.  PEPPER.  Mr.  Chairman :  I  share  the  views  which  have  been 
so  well  expressed  by  Judge  Gordon.  This  seems  to  me  to  be  merel.y 
a  case  in  which  we  extend  to  i)ublic  elections  a  jurisdiction  which 
is  entirely  familiar  in  the  case  of  corporate  elections  Avhere  either 
disturbance  or  fraud  is  anticipated.  It  is  an  established  jurisdiction 
of  the  court  to  appoint  an  officer  for  conducting  elections  under  such 
conditions,  and  I  see  no  reason  why  that  jurisdiction  would  not  be 
extended  with  advantage  to  cover  the  case  not  merely  of  stockholders 
of  private  corporations,  but  where  the  voters  of  a  community  are  con- 
cerned. 

Mr.  REED.  Mr.  Chairman:  Before  we  leave  this  subject  we 
had  better  be  certain  that  our  amendments  of  yesterdaj''  do  not  pre- 
\ent  the  judges  from  counting  the  vote.  I  only  suggest  that  for  the 
attention  of  the  Committee. 

Mr.  FISHER.  Mr.  Chairman:  In  raising  this  question  I  want 
to  explain  that  I  believe  this  is  a  proper  function  of  the  court,  but 
it  is  not  a  judicial  function.  By  no  stretch  of  the  imagination  can 
it  be  held  to  be  a  judicial  function.  I  am  very  glad  to  have  the 
support  of  the  distinguished  gentlemen  from  Philadelphia,  because 
their  arguments,  strong  and  pointed  as  they  are,  simply  sustain  my 
contention  of  yesterday  that  there  are  numerous  minor  functions 
which  can  be  and  ought  to  be  performed  by  the  court.    I  think  it  is 
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a  mistake.  I  thought  it  a  mistake  for  us  to  strip  the  courts  ab- 
solutely of  all  nonjudicial  powers  so  that  it  becomes  necessary,  if  we 
want  again  to  clothe  them  with  any  of  those  powers,  to  amend  the 
Constitution.  I  shall  not  ask  any  member  of  the  Commission  to  vote 
for  the  rejection  of  this  provision.  I  simply  call  attention  to  it  so 
that  the  remarks  made  pertinent  to  this  matter  may  be  applied  to  the 
section  on  which  we  acted  yesterday  and  may  have  some  force  when 
we  come  to  consider  that  provision  again  by  the  full  Commission. 

Mr.  ALTER.  Mr.  CJiairman:  Beginning  in  the  thirteenth  line 
is  the  provision,  "shall  be  residents  therein,"  which  compels  the  court 
to  appoint  as  overseers  men  who  are  residents  in  the  precinct  in  which 
the  overseers  are  to  act.  Now,  of  course,  that  should  ordinarily  be 
done  by  the  court,  and  in  any  event  would  almost  always  be  done. 
Nevertheless,  it  is  quite  clear,  I  think,  to  anyone  who  has  much  ex- 
perience, especially  in  elections  in  large  cities,  that  there  will  arise 
occasions  when  it  will  be  desirable  aud  important  that  one  or  more 
of  the  overseers  be  selected  from  outside  the  district.  In  some  cases 
it  may  be  impossible  to  obtain  a  competent  overseer  who  resides  in 
a  district ;  but  to  bring  the  thought  before  the  Committee,  I  move  to 
strike  out  those  words,  in  order  that  the  court  will  have  a  little  more 
latitude  in  making  the  selection. 

Mr.  PEPPER.    Mr.  Chairman:    I  second  the  amendment. 

On  the  question, 

Will  the  Committee  agree  to  the  amendment? 

Mr.  FISHER.  Mr.  Chairman :  As  a  practical  proposition  I  doubt 
the  wisdom  of  giving  the  court  the  liberty  of  going  outside  the  par- 
ticular precinct  where  the  election  is  held.  It  would  open  up  the  way 
for  the  importation  of  outside  interference.  Of  course,  I  would  not 
want  for  a  moment  to  imply  that  any  court  would  lend  itself  to  the 
influencing  of  elections  by  placing  in  charge  overseers  from  another 
district.  It  does  seem  to  me,  however,  that  there  would  be  a  great 
deal  of  resentment  on  the  part  of  the  electors  of  the  particular  district 
ii'  you  would  bring  in  strangers  and  put  them  in  charge.  It  would 
be  an  autocratic  exercise  of  power.  It  would  undoubtedly  lead  to 
much  resentment  and  opposition.  I  am  convinced  that  if  we  are  to 
have  these  overseers  we  should  restrict  the  court  to  appointments 
from  the  districts  in  which  the  election  is  held. 

The  CHAIRMAN.  The  Chair  knows  of  certain  election  districts 
in  which  if  that  has  to  be  done  a  suit  of  armor  would  have  to  be 
provided  for  the  overseers.  But  what  Mr.  Alter  says  is  also  true, 
there  are  election  districts  in  which  it  is  impossible  to  get  overseers 
of  the  right  kind  to  act.  That  has  been  my  experience  in  more  than 
one  election. 

Mr.  STACKPOLE.  Mr.  Chairman:  It  is,  of  course,  particularly 
difficult  for  those  of  us  not  learned  in  the  law  to  follow  all  the  in- 
terpretations which  have  been  offered  here  from  time  to  time;  but 
we  are  willing  to  follow  the  lead  of  the  distinguished  gentlemen  who 
have  given  the  study  of  years  to  this  question.  I  agree  with  Senator 
Fisher,  however,  that  if  this  particular  amendment  is  enacted  we 
should  not  be  surprised  at  all  before  this  Commission  completes  its 
work  to  feel  impelled  to  drag  back  into  the  organic  law  the  things 
which  have  been  stricken  out  this  week.  I  personally  do  not  like  to 
see  the  tendency  toward  a  cloistered  judiciary.    We  in  the  country 
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districts,  so  to  speak,  away  from  the  big  cities  are  not  confronted  with 
the  situations  which  seem  to  confront  our  friends  from  Philadel- 
phia, for  instance,  and  Pittsburgh.  The  judges  in  the  smaller  cities 
and  country  districts  are  regarded  with  great  respect  and  confidence 
for  the  most  part,  and  we  are  willing  to  submit  to  them  matters  which 
we  would  hesitate  to  submit  to  a  commission  or  to  appointees  of  the 
court.  For  instance,  in  Harrisburg  we  are  considering  the  creation 
of  a  Harrisburg  Foundation,  the  functions  of  which  are,  of  course, 
obvious.  Now,  one  of  the  strong  factors  of  the  proposition  is  the 
suggestion  that  a  number  of  the  trustees  to  be  created  in  forming  such 
a  commission  shall  be  appointed  by  the  court,  and  that  the  operations 
of  the  Foundation  shall  be  supervised  in  large  measure  by  the  court ; 
and  by  reason  of  that  fact  the  community  has  already  manifested 
very  general  interest  and  approval  of  the  provision.  Now,  if  in  the 
operation  of  the  amendment  of  yesterday  there  should  be  taken  from 
the  court  the  nonjudicial  appointments,  then  that  strength  of  the 
proposition  disappears.  I  am  not  going  to  presume  to  argue  that 
tliis  ought  not  to  be  done,  but  I  must  confess  that  I  am  a  little  puzzled 
whether  or  not  we  are  proceeding  towards  a  conclusion  which  might 
in  the  long  run  be  unfortunate. 
On  the  question  recurring. 

Will  the  Committee  agree  to  the  amendment  of  Mr.  Alter? 

It  was  not  agreed  to. 

On  the  question  recurring. 

Will  the  Committee  agree  to  the  amendment  of  Mr.  Fisher  ? 

Mr.  FOX.  Mr.  Chairman :  I  am  in  entire  accord  with  the  view  of 
Senator  Fisher  that  the  adoption  of  this  is  an  inconsistency,  and 
yet  at  the  same  time  I  think  it  very  desirable  that  we  should  adopt 
it.  The  more  I  reflect  on  the  action  taken  yesterday  with  reference 
to  the  question  of  appointments  the  more  I  am  persuaded  that  we 
ought  in  some  degree  modify  that  action.  I  think  that  perhaps  we 
have  proceeded  without  adequate  and  definite  information  as  to  just 
what  function  the  courts  in  the  country  may  have  as  to  appointments. 
I  suggest  that  before  we  meet  again  the  Secretary  be  requested  to 
prepare  for  us  a  statement  showing  just  what  appointments  are  made 
by  the  court.  Judge  Gordon  suggested  that  this  particular  section 
may  be  differentiated  by  reason  of  the  fact  that  a  petition  is  presented 
to  the  court  and  that  it.  is  done  in  open  court.  I  would  suggest  to 
him  that  that  is  also  true  of  many  of  the  appointments  which  we  had 
in  mind  yesterday  when  we  were  debating  the  matter  and  pressing 
that  the  application  of  this  particular  section  should  not  be  made  to 
the  country  districts.  There  are  many  cases  in  which  petitions  are 
presented  to  the  courts  for  appointment  and  presented  in  open  court 
just  as  in  this  case.  I  think,  therefore,  that  if  that  distinction  is 
maintained  we  will  have,  as  I  said  a  moment  ago,  to  modify  our 
action  somewhat. 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  amendment? 

It  was  not  agreed  to. 

On  the  question  recurring. 

Will  the  Committee  adopt  the  report  ? 

It  was  adopted. 
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ARTICLE  IX,  SECTION  1. 

The  CHAIEMAN.  The  next  section  in  order  for  consideration  is 
section  1  of  article  IX  of  the  Constitution,  this  section  having  been 
restored  to  the  calendar. 

The  Secretary  read  the  section  as  follows : 

Section  1.  All  taxes  shall  be  uniform,  upon  the  same  class  of  subjects,  within 
the  territorial  limits  of  the  authority  levying  the  tax,  and  shall  be  levied  and  col- 
lected under  general  laws  ;  but  the  general  assembly  may  by  general  laws  provide  for 
the  creation  of  taxing  districts  to  facilitate  jmblic  improvements  therein,  may  by 
such  laws  classify  the  subjects  of  taxation  for  the  purpose  of  laying  graded  or  pro- 
gressive taxes ;  and  may  assess  and  tax  land,  improvements  and  timber  separately 
at  either  the  same  or  at  dilferent  rates,  or  may  assess  and  tax  either  without  taxing 
the  other. 

On  the  question. 

Will  the  Committee  adopt  the  report  ?  ■ 

TAXES  TO  BE  UNIFORM. 

Mr.  REED.  Mr.  Chairman:  I  would  move  to  amend  and  substi- 
tute for  the  report  of  the  committee  this  provision: 

"Section  I.  All  taxes  shall  be  uniform,  upon  the  same  class  of  sub- 
jects, within  the  territorial  limits  of  the  authority  levying  the  tax,  and 
shall  be  levied  and  collected  under  general  laws.  The  genei'al  as- 
sembly may  by  general  laws  provide  for  the  creation  of  taxing  dis- 
tricts to  facilitate  public  improvements  therein,  and  may  by  such 
laws  assess  and  tax  lands,  improvements,  minerals  and  timber 
separately,  or  may  assess  and  tax  either  without  taxing  the  other." 

Mr.  ALTER.    Mr.  Chairman:    I  second  the  amendment. 

On  the  question. 

Will  the  Committee  agree  to  the  amendment? 

Mr.  PEPPER.  Mr.  Chairman:  Will  Judge  Reed  just  in  a  word 
call  our  attention  to  the  difference  between  his  proposal  and  the  sec- 
tion as  it  stands? 

Mr.  REED.  Mr.  Chairman:  The  difference  is  that  I  have  stricken 
out  the  words  "may  by  such  law  classify  the  subjects  of  taxation  for 
the  purpose  of  laying  graded  or  progressive  taxes."  As  I  understand, 
this  proposition  was  to  come  before  the  Commission  after  the  election 
in  the  fall,  but  it  seems  to  me  that  we  ought  not  to  leave  the  section 
in  an  incomplete  state  in  this  tentative  draft  that  goes  out,  but  we 
ought  to  adopt  so  far  as  we  can  so  much  of  it  as  is  not  affected  by  the 
election  of  next  fall  and  let  that  go  in  the  draft. 

Mr.  PEPPER.  Mr.  Chairman :  I  venture  to  express  the  hope  that 
Judge  Reed's  amendment  will  not  prevail.  The  words  which  are 
stricken  out  by  his  proposal  are  identical  with  the  words  embodied  in 
a  resolution  for  the  amendment  of  the  Constitution  in  this  particular 
which  has  passed  two  successive  legislatures. 

The  CHAIRMAN.  May  I  ask  for  information?  Have  you  verified 
that,  Mr.  Pepper?    Is  that  correct? 

Mr.  PEPPER.  Yes,  sir.  When  I  say  I  verified  it,  I  mean  it  is  so 
stated  in  the  memorandum  submitted  to  us  by  the  Secretary.  I 
verified  it  to  that  extent,  and  I  think  I  am  right  in  saying  that  I  did 
turn  to  the  appendix  of  the  pamjphlet  laws  of  1917  and  1919,  as  I 
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have  done  in  a  number  of  cases,  and  I  think  the  Secretary's  statement 
is  confirmed,  but  I  am  not  positive  about  that  confirmation. 

The  CHAIEMAN.  The  reason  I  asked  is  that  there  were  some 
amendments  pending  before  the  preceding  legislature  which  did  not 
pass  the  last  legislature. 

Mr.  PEPPER.  We  could  send  for  the  pamphlet  laws  of  1917  and 
1919. 

The  CHAIRMAN.  For  the  purpose  of  your  discussion  we  will  take 
it  that  that  has  passed. 

Mr.  PEPPER.  Mr.  Chairman:  The  committee  in  reporting  the 
section  as  it  appears  was  influenced  by  the  thought,  first,  that  the 
proposal  itself  to  give  to  the  general  assembly  power  to  lay  graded 
and  progressive  taxes  is  a  proposal  which  should  receive  the  sei*ious 
attention  of  this  Commission,  as  the  principle  of  adapting  the  tax  to 
the  ability  of  the  taxable  to  pay  is  in  accord  with  modern  theories  of 
taxation,  and  we  were  also  influenced  by  the  thought  that  if,  as  we 
apprehend,  the  language  of  the  report  had  twice  passed  the  legis- 
lature, it  was  an  indication  of  popular  interest  and  of  popular  ap- 
proval of  the  proposal.  We  thought,  however,  that  if  the  insertion 
was  merely  to  take  its  place  in  our  tentative  draft  that  we  should 
have  an  opportunity  to  revise  our  decision  in  case  at  the  general  elec- 
tion next  autumn  the  amendment  proposed  by  the  legislature  were  to 
be  defeated.  In  any  event,  it  seemed  to  us  wise  to  place  the  matter 
before  the  Commission  when  the  section  was  originally  put  upon  its 
passage,  and  it  seems  to  me  that  it  would  be  a  mistake  at  this  stage 
of  our  deliberations  to  reconsider  what  was  done  then. 

Mr.  REED.  Mr.  Chairman:  The  committee  was  in  an  un- 
fortunate situation.  The  members  of  the  committee  who  live  in  dif- 
ferent parts  of  the  state  held  a  conference  in  Philadelphia  before  the 
first  of  the  year,  and  my  recollection,  I  am  not  dispiiting  Mr.  Pepper's 
recollection,  but  my  recollection  was  that  we  did  not  vote  on  the 
question  of  the  graded  or  progressive  tax.  We  did  practically^  agree 
upon  the  other  section.  The  understanding  that  I  went  away  with 
was  that  that  particular  matter  was  to  go  over  and  not  to  be  re- 
ported by  the  committee  with  any  recommendation  either  for  or 
against  it  until  after  the  election  of  next  fall. 

Mr.  PEPPER.  That  is  entirely  correct,  Judge  Reed,  as  you  have 
stated  it.  That  portion  of  the  section  was  reported  out  by  the  com- 
mittee without  recommendation  in  view  of  the  fact  that  we  believed 
the  question  to  be  pending  before  the  people. 

Mr.  REED.  Mr.  Chairman:  Now,  all  that  I  want  to  accomplish 
by  this  is  that  we  shall  put  something  into  this  draft,  the  things  on 
which  we  will  undoubedly  agree ;  namely,  section  1  as  it  now  stands 
with  the  addition  of  the  matter  that  I  have  read,  and  leave  this  graded 
tax  matter  out  entirely.  We  ought  not  to  stamp  it  either  with  our  ap- 
proval or  disapproval  until  after  it  has  gone  before  the  people,  and 
then  if  it  is  passed  it  is  a  matter  of  five  minutes  to  insert  it  in  the 
provision. 

The  CHAIRMAN.  The  Chair  understands  that  the  proposition 
involved  in  this  question  is  whether  or  not  there  shall  be  an  income 
tax  in  Pennsylvania. 

Mr.  REED.  No,  sir;  it  is  more  than  that.  Today  the  legislature 
has  the  power  to  impose  an  income  tax. 

The  CHAIRMAN.    But  they  cannot  grade  it. 
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Mr.  REED.    They  cannot  grade  it. 

The  CHAIRMAN.    Some  states  are  coming  to  be  a  haven  for  peo- 
ple who  do  not  want  to  pay  an  income  tax,  especially  Delaware. 
Mr.  CARSON.    Will  it  hold  them  all? 
The  CHAIRMAN.  Temporarily. 

Mr.  ENGLISH.  Mr.  Chairman:  Might  I  ask  the  gentleman  from 
I'hiladelphia,  Mr.  Pepper,  whether  the  joint  resolution  does  contain 
also  the  latter  part  of  the  section,  the  words  "may  assess  and  tax 
lands,  improvements  and  timber  separately  at  either  the  same  or 
different  rates,  or  may  assess  and  tax  either  without  taxing  the 
other?" 

Mr.  PEPPER.  No,  sir.  The  resolution  as  I  understand  it  contains 
only  these  words,  "that  the  general  assembly  may  classify  subjects 
of  taxation  for  the  purpose  of  laying  graded  or  progressive  taxes." 
I  think  that  was  the  whole  of  the  matter  that  was  embodied  in  the 
proposed  amendment,  and  the  copy  of  the  pamphlet  laws  that  has  just 
been  submitted  to  me  appears  not  to  contain  that  resolution.  Judge 
'  Reed  says  it  is  here.  I  cannot  answer  the  question  offhand.  The 
Secretary  reported  it  to  the  committee,  and  reported  it  to  the  com- 
mittee as  having  been  adopted  by  two  successive  legislatures  and  as 
pending  for  submission  to  the  people  next  fall. 

The  CHAIRMAN.  The  recollection  of  the  Chair  is  that  it  was 
not  adopted,  but  the  acts  of  1919  will  show. 

Mr.  REED.  My  recollection  is  that  it  went  through  the  legis- 
latures of  1915  and  1917,  but  not  1919. 

The  CHAIRMAN.  The  Chair's  recollection  is  very  hazy  on  the 
subject,  but  I  do  recall  that  in  the  la,st  days  of  the  session  there  was 
developed  in  the  legislature  an  opposition  to  some  amendment  to  the 
Constitution,  and  I  think  this  is  the  one.  My  recollection  is  that 
it  did  not  even  come  out  on  the  floor.  But  I  am  not  certain  that  it 
was  ever  acted  upon  by  the  legislature.  My  recollection  is  that  in 
1919  no  constitutional  amendment  went  through  the  legislature,  or 
only  one  at  the  most. 

Mr.  PEPPER.  May  I  suggest  that  we  pass  this  section  for  the 
moment  and  that  the  Secretary  be  requested  either  to  confirm  or 
correct  the  report  previously  made  to  us  on  the  subject,  because  it 
does  seem  to  me  that  a  good  deal  of  light  will  bei  thrown  on  the 
pending  question  by  the  decision  of  that  mere  matter  of  fact? 

The  CHAIRMAN.  Unless  there  is  objection  the  matter  will  be 
passed  for  the  moment. 

Mr.  FOX.  Mr.  Chairman:  Before  we  pass  that,  may  I  ask  Mr. 
Pepper  a  question  on  an  entirely  different  subject?  What  was  done 
with  the  last  clause  of  section  1  of  article  IX  in  the  Constitution  as 
now  existing  as  to  exemption  of  taxes  for  public  property? 

The  CHAIRMAN.  The  Chair  is  advised  by  one  of  the  deputies 
in  the  Attorney  General's  department,  and  it  now  begins  to  come  back 
to  the  mind  of  the  Chair,  that  the  question  was  submitted  by  some 
branch  of  the  government  to  the  Attorney  General's  office  for  an 
opiniou  as  to  whether  or  not  this  section  could  be  voted  upon  at  the 
coming  election ;  the  opinion,  as  I  recall  it,  was  that  it  could  not  be 
for  the  reasons  set  forth  in  the  opinion.  Attention  was  called  to  the 
fact  that  the  resolution  provided  that  it  should  be  submitted  in  an 
odd-numbered  year,  and  that  therefore  the  ruling  was  that  it  could 
not  be  submitted  at  the  election  for  this  year  because  it  was  not  an 
odd  numbei'ed  year. 
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Mr.  KEED.  Mr.  Chairman:  You  will  find  that  it  was  passed  in 
1915,  and  then  in  1917,  and  authorized  to  be  submitted  in  1919,  and 
was  not  in  the  acts  of  1919  at  all. 

EECONSIDERATION  OF  VOTE  ON  SECTION  2  OP  ARTICLE  IX. 

•Mr.  PEPPER.  Mr.  Chairman:  I  move  that  the  vote  by  which  the 
report  of  the  committee  on  section  2  of  article  IX  was  adopted  be 
reconsidered. 

Mr.  CARSON.   Mr.  Chairman:  I  second  the  motion. 

The  motion  was  agreed  to. 

On  the  question  recurring. 

Will  the  Committee  adopt  the  report? 

EXEMPTION  FROM  TAXATION  LIMITED. 

Mr.  PEPPER.  Mr.  Chairman:  While  that  matter  was  under  con- 
sideration Judge  Fox  asked  me  a  question  which  I,  with  your  per- 
mission, sir,  will  answer.  His  question  related  to  the  closing  w^ords 
of  section  1  of  article  IX  as  they  appear  in  the  present  Constitution, 
relating  to  the  subject  of  exemption  from  taxation.  The  inquiry  was, 
what  has  become  of  those  words  ?  May  I  answer,  sir,  that  the  report 
of  the  committee  was  adopted  by  the  Committee  of  the  Whole  and 
contained  a  recommendation  that  the  subject  of  exemption  be  treated 
in  a  separate  section,  a  new  section  to  be  known  as  section  2,  and 
in  the  cumulative  reprint  of  the  tentative  draft  I  find,  on  page  129, 
the  section  in  question  there  printed  in  italics. 

If  this  is  in  order,  Mr.  Chairman,  there  is  one  matter  I  wish  to 
bring  up  in  connection  with  this  subject  of  exemption  from  taxation. 
It  is  one  of  the  things  that  I  had  in  mind  when  I  asked  the  Chair 
this  morning  whether  we  might  take  these  matters  up  as  we  reached 
this  section  in  course.  It  will  be  remembered  by  all  the  members 
of  the  Commission  that  at  the  present  time  the  language  of  the 
Constitution  which  authorizes  the  exemption  of  certain  properties  is 
this,  that  "the  general  assembly  may  exempt  from  taxation  public 
properties  used  for  public  purposes,  actual  places  of  religious  wor- 
ship, places  of  burial  not  used  rr  J'.eld  for  private  or  corporate  profit, 
and  institutions  of  purely  puLlic  charity."  I  think  we  are  all  of  us 
more  or  less  familiar  with  the  judicial  interpretations  that  have  been 
given  to  the  expression  "purely  public  charity."  My  attention  has 
been  called  since  we  acted  on  this  section  to  a  rather  curious  piece 
of  legislative  history  which  I  think  we  ought  to  have  in  our  minds 
before  passing  finally  away  from  this  subject.  It  seems  that  prior 
to  the  act  of  1909  a  decision  of  Judge  Endlich  was  affirmed  by  the 
superior  court,  denying  the  right  of  exemption  from  taxation  to 
Mercer sburg  College  on  the  ground  that  as  Mercersburg  College 
was  efficiently  and  economically  run  and  showed  a  surplus  of  receipts 
over  disbursements  at  the  end  of  its  year  it  could  not  be  called  an 
institution  of  purely  public  charity,  since  the  surplus  actually  existed, 
although  it  was  a  fact  that  the  siirplus  was  turned  back  into  the 
operations  of  the  institution  to  increase  its  efficiency.  Therefore,  the 
legislature  in  1909  passed  an  act  declaring  that  an  institution  not  for 
profit  might  be  regarded  as  an  institution  for  purely  public  charity, 
notwithstanding  that  its  operations  might  show  a  Surplus  if  the  fact 
were  that  the  surplus  was  turned  back  into  the  operations  of  the 
institution  or  into  its  plant  to  increase  its  efficiency.   In  a  decision 
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by  the  superior  court  it  was  held  that  this  was  a  permissible  legis- 
lative interpretation  of  the  Constitution.  It  could  not  be  said  that 
the  legislative  interpretation  did  violence  to  the  Constitution  in  such 
fashion  as  to  be  itself  unconstitutional.  Whereupon  a  subsequent 
legislature  adopted  a  new  act  of  assembly  striking  out  that  legislative 
interpretation  from  the  act  of  1909,  restoring  the  status  that  existed 
at  the  time  that  Judge  Endlich  gave  his  decision.  It  seems  to  me  that 
there  is  great  weight  in  the  suggestion  that  has  been  made  to  me  by 
members  of  the  bar  that  this  is  an  unfortunate  condition  in  which  to 
leave  the  law  of  exemption.  The  effect  of  it  is  to  penalize  the  institu- 
tion which  is  efficiently  run.  The  theory  underlying  the  situation 
seems  to  be  that  in  order  to  be  an  institution  of  purely  public 
charity  it  must  necessarily  appear  that  people  are  receiving  education 
at  less  than  cost,  thus  encouraging  extravagance  and  even  waste  to 
the  extent  that  it  would  be  profitable  to  encourage  it  in  order  to  secure 
an  exemption;  whereas  the  real  test  of  whether  the  exemption  is 
proper  or  not  seems  to  me  to  be  this  one,  whether  the  receipts  of  the 
institution  are  in  fact  all  applied  to  its  operation  or  to  its  equipment 
for  the  purpose  of  increasing  its  efficiency.  If  it  is  not  an  institution 
for  profit  and  is  otherwise  a  proper  subject  for  exemption,  it  seems  to 
me  that  the  exemption  ought  not  to  be  denied  to  it  merely  because  it 
happens  to  be  more  efficiently  managed  than  many  institutions  are. 
I  therefore  venture  to  suggest,  Mr.  Chairman,  that  this  section  which 
is  now  numbered  section  2  in  our  tentative  draft,  section  2  of  article 
IX,  be  amended  hj  the  insertion,  after  the  words  "private  or  corporate 
profit,"  the  words  "property  occupied  by  educational  or  other  institu- 
tions which  apply  all  of  their  receipts  to  educational  purposes  and 
by  institutions  of  purely  public  charity."  So  that  the  section  down 
to  the  semicolon  will  read  thus:  "But. the  general  assembly  may  by 
general  law  exempt  from  taxation  public  pi'operty  used  for  public 
purposes,  actual  places  of  religious  worship,  places  of  burial  not  used 
for  private  or  corporate  profit,  property  occupied  by  educational 
institutions  which  apply  all  of  their  receipts  to  educational  purposes 
and  by  institutions  of  purely  public  charity."  That  method  of  phras- 
ing the  section  will  have  in  addition  to  the  advantage  of  substance, 
which  seems  to  me  to  be  implied  in  what  I  have  said,  also  this  ad- 
vantage in  form,  that  it  will  make  the  exemption  applicable  to  prop- 
erty and  not  to  the  institution.  It  will  be  observed  that  the  section 
in  its  language  as  at  present  provides  that  there  shall  be  property 
exemption  in  all  the  different  cases  until  you  <^orae  to  the  last  two 
and  then  the  exemption  is  made  applicable  to  the  institution.  It 
seems  to  me  that  it  ought  uniformly  to  be  an  exemption  of  property 
from  taxation  and  that  there  is  some  advantage  in  the  phraseology 
which  is  involved  in  my  proposed  amendment. 

Mr.  CAESON.   Mr.  Chairman:  I  second  the  amendment. 

On  the  question. 

Will  the  Committee  agree  to  the  amendment? 

Mr.  GORDON.  Mr.  Chairman:  The  amendment  suggested  by  Mr. 
Pepper  is  introducing  an  entirely  new  element  into  the  exemption 
provision  of  the  tax  law.  According  to  this  amendment  property  oc- 
cupied by  ar\j  educational  institution  is  exempt  from  taxfttion  if  it 
is  not  conducted  for  profit  and  all  its  receipts  go  into  the  educa- 
tional institution  and  its  works.  That  is  a  very  wide  field  of  exemp- 
tion.   That  would  exempt  any  form  of  institution,  no  matter  what 
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its  propaganda  was,  or  what  the  nature  of  its  education  was.  I  sup- 
pose It  would  exempt  an  institution  tor  education  in  sociology  along 
the  line  of  socialism.  It  would  exempt  an  institution  ot  a  purely 
religious  character  where  clergymen  or  teachers  ot  any  denomina- 
tion were  educated  particularly  in  the  faith  of  that  denomination 
and  had  no  other  relation  to  education  but  religious  education.  It 
would  exempt  that.  It  would  exempt  all  technical  institutes.  It 
would  exempt  all  scientihc  institutions,  even  though  they  might  be 
related  to  some  vast  scheme  of  commerce  or  industry.  I  shall,  so  far 
asi  I  am  concerned,  declare  myself  unequivocally  against  all  exemp- 
tions except  public  institutions.  If  1  am  obliged  to  go  beyond  that, 
I  should  only  exempt  places  of  actual  religious  worship  or  places  of 
sepulture  where  there  was  no  proht  to  individuals  or  corporations. 
1  certainly  can  see  no  reason,  no  political  reason,  for  the  exemi>tion 
of  a  place  of  education  simply  because  it  is  a  place  of  education.  There 
may  be  a  reason  if  it  is  cnaritable,  if  the  work  is  done  not  for  com- 
pensation, not  for  remuneration,  but  wholly  or  in  part  for  charity, 
this  property  being  an  addendum  to  the  educational  institutions  of  the 
state.  The  provision  of  Mr.  Pejjper,  it  seems  to  me,  exceeds  all  bounds 
of  exemption.  1  cannot  see  wuy  this  exemption  should  prevail,  why 
any  class  of  educators,  no  matter  what  be  the  form  of  their  education, 
might  not  start  institutions  for  their  own  profit  in  the  sense  of  the 
emoluments  that  they  may  get  for  their  tuition,  and  inculcate  the 
doctrine  of  antagonism  to  the  existing  institutions  of  the  state  and 
receive  in  turn  for  it  exemj)tion  for  the  property  occupied.  I  might 
go  further  in  these  illustrations  to  show  that  the  state  would  thus 
be  subsidizing  institutions  which  had  no  other  element  of  philan- 
thropy or  public  benefit  in  them.  I  therefore  oppose  the  amend- 
ment suggested  by  Mr.  Pepper. 

The  CHAIEMAN.  The  Chair  would  like  to  call  attention  to  an- 
other matter  in  connection  with  this.  In  the  county  in  which  I  live 
it  is  a  very  serious  question.  Purely  charitable  institutions  are  taking 
out  of  the  tow^nship  particularly  large  tracts  of  land,  are  taking  them 
out  of  the  scope  or  reach  of  local  taxation,  throwing  the  burden  of 
taxation  on  a  continually  smaller  number  of  people  in  the  township. 
Judge  Gordon  is  familiar  with  it.  I  represent  a  charity,  and  it  will 
take  one  hundred  and  twenty-nine  acres  out  of  Newtown  township, 
in  Delaware  county,  so  that  the  exemption  from  taxation  is  becoming 
a  serious  question  in  the  administration  of  the  government  of  the 
locality  that  I  live  in  by  reason  of  the  large  number  of  charities 
that  come  in. 

Mr.  PEPPEG.  Mr.  Chairman:  I  did  not  mean  to  re-0]>en  the  de- 
bate on  the  whole  subject  of  exemption;  that  was  thoroughly  debated 
and  a  conclusion  reached  at  an  early  stage  of  our  proceedings.  I 
merely  wish  to  call  your  attention  to  the  fact  that  under  the  con- 
stitutional provision  as  it  stands,  and  as  we  re-enacted  it,  there  is 
room  for  what  seems  to  me  to  be  an  unfortunate  discrimination 
against  the  efficient  and  thrifty  institutions  in  favor  of  the  inefficient 
and  thriftless,  and  it  was  merely  to  that  point  that  I  was  addressing 
myself.  I  entirely  api^reciate  the  great  importance  of  this  whole 
subject,  and  appreciate  the  force  of  what  Judge  Gordon  says  on  the 
general  subject.  It  merely  seemed  to  me  that  if  you  safeguard  the 
provision  by  insisting  that  all  the  receipts  be  put  back  again  into  the 
operation  of  the  enterprise,  that  if  you  are  going  to  exempt  at  all, 
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that  is  a  piopei*  case  for  exemption ;  because  if  you  make  the  criterion 
the  existence  or  nonexistence  of  a  surplus  of  receipts  over  operating 
expenses,  you  open  the  door  to  the  type  of  discrimination  and  injustice 
to  which  I  have  referred.  I  do  not  wish  to  provoke  great  debate  upon 
it,  and  I  shall  defer  to  the  judgment  of  the  Commission  and  with- 
draw it. 

The  CHAIRMAN.  My  only  thought  about  it  is  that  some  great 
educational  institution  could  come  up  in  your  territory  and  buy  all 
the  land  ux>  to  your  farm,  and  then  could  be  exempt  from  taxation 
under  this  provision,  and  throw  the  whole  burden  of  taxation  on  a 
few  of  you  farmers  who  diligently  pursue  your  calling  in  the  section 
of  the  state  that  I  know  you  happen  to  labor  in. 

Mr.  PEPPEK.  Mr.  Chairman:  Of  course,  that  brings  it  home  to 
me,  sir,  rather  pointedly  because  I  am  growing  fat  on  the  profits  of 
my  farm. 

The  CHAIRMAjST.    Yoy  have  not  covered  it  with  asphalt. 

Mr.  PEPPER.  Mr.  Chairman :  I  have  not  covered  it  with  asphalt, 
but  it  is  true  that  this  privilege  can  be  abused ;  but  it  is  to  be  observed 
that  it  is  merely  a  power  to  the  general  assembly,  it  is  merely  an  au- 
thorization to  the  general  assembly  to  enact  laws  on  the  subject  of 
exemption  and  in  effect  it  is  to  say  to  the  general  assembly,  "When  you 
come  to  enact  laws  if  you  want  to  exempt  institutions  of  a  certain 
class  you  will  be  free  to  exempt  institutions  which  turn  their  surplus 
back  into  their  operations  as  distinguished  from  the  alleged  necessity 
of  subjecting  them  to  taxation."  It  is  merely  authority  to  the 
general  assembly. 

Mr.  GORDON.  Mr.  Chairman:  As  a  matter  of  interest,  I  would 
like  hurriedly  to  read  some  data  which  was  handed  to  me  by  my 
learned  colleague  from  Philadelphia,  Mr.  Connelly,  showing  in  the 
county  of  Philadelphia  alone  the  amount  of  real  estate  exempted  from 
taxation  under  the  now  existing  law.  Leaving  out  all  institutions  ex- 
cept missions,  churches  and  buildings  connected  with  such  church 
property  and  Sunday  schools,  forty-two  million  dollars ;  buildings  oc- 
cupied by  teachers  of  parochial  schools,  places  of  residence,  seven  hun- 
dred twenty-two  thousand  dollars ;  cemeteries,  five  million  dollars ; 
hospitals,  eleven  million  dollars;  institutions  of  learning,  twenty-five 
million  dollars ;  parochial  schools  and  free  schools,  three  million  dol- 
lars ;  piiblic  charities,  thirteen  million  dollars ;  property  of  the  United 
States,  thirty-one  million  dollars ;  property  of  the  state  of  Pennsyl- 
vania, two  million  dollars;  owned  by  the  city  of  Philadelphia,  one 
hundred  nine  million  dollars;  owned  by  school  districts  of  Philadel- 
phia, thirty-one  million  dollars ;  public  libraries,  eighty-seven  million 
dollars ;  quasi-public  corporations,  five  million  dollars ;  elevated  rail- 
roads, one  million  dollars;  total  exemption  of  property  two  hundred 
eighty-four  million  three  hundred  thirty-eight  thousand  dollars. 

Mr.  CARSON.  No  wonder  they  put  it  all  on  the  seventh,  eighth 
and  ninth  wards. 

On  the  question  recui'ring, 

Will  the  Committee  agree  to  the  amendment? 

It  was  not  agreed  to. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report? 

It  was  adopted. 
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ARTICLE  IX,  SECTION  1. 
TAXES  TO  BE  UNIFORM. 

The  CHAIRMAN.  The  Chair  is  now  in  position  to  clear  up  the 
situation  with  reference  to  the  constitutional  amendment  covered 
in  section  1  of  article  IX.  The  Attorney  General's  department  gave 
an  opinion  to  the  Secretai'v  of  the  Commonwealth  that  because  of 
the  fact  that  the  Constitution  provides  that  constitutional  amend- 
ments must  be  submitted  at  a  general  election,  the  provisions 
of  the  joint  resolution  requiring  the  submission  of  this  amendment  at 
the  election  of  1919  could  not  be  complied  with  for  the  reason  that 
the  election  of  1919  was  not  a  general  election.  Therefore  the  resolu- 
tion was  not  submitted  to  the  voters  of  the  state  and  the  resolution 
failed.  It  will  not  come  up  at  the  election  of  1920  because  there 
is  no  provision  in  the  joint  resolution  warranting  publication  of  it 
for  the  submission  to  the  voters  in  1920. 

On  the  question  recurring. 

Will  the  Committee  agree  to  the  amendment? 

Mr.  PEPPER.  Mr.  Chairman:  Then  we  are  in  this  position:  The 
committee  acted  under  a  misapprehension  in  supposing  that  this 
question  would  be  submitted  to  the  people  for  decision  and  we  should 
have  the  light  of  popular  judgment  before  us. 

The  CHAIRMAN.  The  joint  resolution  was,  as  I  said,  that  the 
proposed  amendment  should  be  submitted  to  the  qualified  electors 
of  the  state  at  a  general  election  to  be  held  on  the  Tuesday  following 
the  first  Monday  of  November  in  the  year  1919,  but  as  that  was  a 
municipal  election  and  as  the  constitutional  provision  can  only  be 
submitted  at  a  general  election,  the  opinion  of  the  Attorney  General's 
department  was  that  the  amendment  could  not  be  submitted,  and  tlie 
amendment  was  not  submitted  to  the  people  at  the  election  of  1919. 

Mr.  PEPPER.  Mr.  Chairman:  I  was  about  to  say  then  that  we 
are  in  this  proposition ;  that  the  committee  under  the  mistaken  im- 
pression that  we  should  have  the  light  of  popular  judgment  on  this 
matter  before  final  action  iipon  the  draft  of  a  new  Constitution  re- 
ported it  out  without  recommendation.  My  hope  was  that  it  would 
he  inserted  in  the  tentative  draft  if  only  for  the  purpose  of  showing 
that  we  had  taken  cognizance  of  what  in  the  view  of  the  legislature 
seemed  to  be  a  popular  concern.  Now,  however,  we  are  advised  to 
the  effect  that  this  matter  will  not  be  passed  upon  by  the  people 
next  November.  It  will  therefore  not  be  passed  upon  at  all  unless 
and  until  we  bring  it  up  for  decision  by  proposing  it,  and  therefore 
the  question  before  the  Committee  of  tlie  Whole  is  of  even  more  im- 
portance than  we  had  anticipated.  We  are  deciding  in  effect  now 
whether  or  not  to  give  the  legislature  the  power  of  laying  graded  and 
progressive  taxes.  I  entirely  concur  in  what  Judge  Reed  has  said 
that  there  exists  already  the  power  to  lay  an  income  tax.  I  think, 
however,  it  has  been  decided  in  Cope's  Estate  and  in  other  cases  that 
an  inheritance  tax,  whether  direct  or  collateral,  that  contains  an 
exemption  is  unconstitutional,  and  I  suppose  it  would  be  decided 
under  the  present  Constitution  that  any  tax  containing  an  exemp- 
tion of  property  or  income  below  a  certain  amount  of  value  would 
be  unconstitutional.  Of  course,  it  would  be  decided  that  a  tax  of 
any  sort  which  increased  in  percentage  as  the  thing  upon  which  it 
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was  created  increased  in  value  or  magnitude  would  be  unconstitii- 
tional.  Now,  I  have  the  impression  that  we  would  be  making  a  mis- 
take if  we  do  not  confer  upon  the  legislature  the  power  to  adapt  tax- 
ation to  the  ability  of  the  taxable  to  pay.  I  do  not  think  that  I  am 
more  hungry  to  pay  taxes  than  other  people  are.  I  am  not  at  all  in 
favor  of  loading  the  burdens  of  taxation  upon  a  small  percentage  of 
the  people  of  the  community,  but  I  somehow  have  the  feeling  that  it  is 
not  a  sound  governmental  principle  to  make  it  impossible  for  the  gen- 
eral assembly  to  levy  taxes  and  make  them  progressive  simply  be- 
cause we  anticipate  that  the  power  might  be  abused.  I  think  the 
power  of  the  soverign  in  the  matter  of  taxation  is  one  of  those  great 
powers  of  sovereignty  which  must  be  entrusted  to  the  legislature,  with 
only  that  correction  which  comes  from  the  courts  when  in  particular 
cases  they  are  of  the  opinion  that  that  which  is  called  taxation 
amounts  really  to  confiscation.  I  think  it  is  a  dangerous  thing  to 
insist  at  this  stage  of  social  development  that  the  legislature  should 
not  have  the  power  of  adapting  the  tax-burden  to  the  strength  of  the 
shoulders  upon  which  it  is  cast. 

Mr.  KEED.  Mr.  Chairman:  The  policy  of  the  state  of  Pennsyl- 
vania within  my  recollection  has  been  to  insist  upon  uniformity  of 
taxation.  The  supreme  court  has  said  in  several  cases  that  it  would 
be  a  violation  of  all  the  principles  on  which  the  government  of  tliis 
state  was  founded  to  tax  a  man  because  of  his  ability  to  pay.  His 
property  should  be  taxed  at  the  same  rate  as  that  of  his  poorer  or 
richer  neighbor.  I  have  no  objection,  of  course,  if  Mr.  Pepper  could 
word  it  to  a  minimum  exemption  such  as  would  fit  the  case  of  Cope's 
Estate,  or  in  the  case  of  inheritance  tax  that  there  will  be  a  minimiim 
of  five  thousand,  two  thousand,  or  whatever  you  please,  which  should 
not  be  taxed ;  but  to  say  in  this  state,  and  put  our  stamp  of  approval 
upon  a  proposition  which  is  a  practical  confiscation,  to  which  there 
is  no  limit,  when  the  state  does  not  need  it,  when  the  state  has  yet 
undeveloped  resources  of  taxation  which  have  not  been  called  upon, 
seems  to  me  a  dangerous  expedient  and  I  simply  say,  simply  in  ex- 
planation, that  it  is  not  well  to  limit  the  legislature. 

The  object  on  the  part  of  the  Constitution  of  1873  was  intended 
to  limit  the  legislature.  Now,  we  know,  and  I  am  not  including  the 
last  speaker  in  this,  we  know  that  the  mind  of  the  reformer  turns 
naturally  to  taxation.  The  man  who  can  invent  a  new  system  of 
taxation  stands  higher  and  higher  in  the  circles  of  the  reformer  until 
he  finally  reaches  that  ecstatic  realm  which  the  Kussian  government 
occupies,  in  which  it  takes  one  hundred  per  cent  and  incidentally  kills 
the  owner.  Now,  we  have  in  Pennsylvania  the  legislative  power  to 
levy  a  straight  income  tax.  Of  course,  a  man  with  ten  thousand 
dollars  income  will  pay  ten  times  as  much  as  one  with  one  thousand 
dollars.  To  that  extent  it  is  a  progressive  and  graded  tax.  If  it  were 
a  necessity  I  would  not  object  to  it,  if  it  were  a  necessity  that  the 
state  of  Pennsylvania  should  have  some  place  to  turn  for  revenue ;  but 
we  have  left,  as  the  Auditor  General  told  the  committee  the  other 
day,  that  by  applying  a  more  intensive  system  of  reports  he  could 
raise  possibly  eight  million  dollars  more  in  revenue  if  it  were  desired 
under  existing  laws.  Then  you  have  within  reach  the  straight  income 
tax,  which  would  raise  I  do  not  know  how  much,  and  you  have  the 
inheritance  tax,  which  is  already  a  source  of  revenue  and  can  be 
increased  if  necessary,  based  upon  what  might  be  called  a  straight 
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inheritance  tax  and  not  progressive.  Now,  the  average  citizen  is 
burdened  today  with  taxation.  The  United  States,  as  we  all  know, 
has  adopted  a  progressive  tax,  an  excess-profit  tax,  a  war-profit  tax, 
until  business  is  struggling  under  it.  Why  open  the  door  to  legis- 
lative action,  maybe  on  the  impulse  of  the  moment,  which  will  add  to 
the  citizens  of  this  state  an  additional  burden  in  the  way  of  an 
additional  graded  tax,  when  it  absolutely  is  not  needed  by  the  state? 
If  it  ever  comes  to  the  day  that  the  state  needs  additional  revenue 
and  desires  to  adopt  a  progressive  tax,  so  that  its  wealthier  citizens 
will  have  to  pay  more  and  a  larger  percentage,  it  is  a  matter  of  an 
amendment  which  can  be  passed  at  that  time. 

The  CHAIRMAN.  The  Chair  within  a  short  time  has  had  rather 
vividly  brought  to  his  attention  the  state's  i^olicy  in  the  matter  of 
taxation.  The  state's  policy  has  been  to  exempt  manufacturing  cor- 
porations from  taxation  in  Pennsylvania,  and  the  result  of  that  ex- 
emption as  between  Ohio  and  Pennsylvania  has  been  that  very  large 
manufacturing  concerns  in  Canada  have  decided  to  locate  with  us 
rather  than  to  go  to  Ohio,  so  that  the  tax  exemption  has  some  com- 
pensation. 

There  is  nothing  before  the  Committee  of  the  Whole  now  excej)t 
possibly  Judge  Reed's  amendment  to  strike  out  these  words. 

Mr.  ENGLISH.  Mr.  Chairman:  [  should  like  to  ask  the  chair- 
man of  the  committee  whether  it  is  not  the  intention  of  the  last 
clause  in  the  committee's  report  and  carried  over  into  Judge  Reed's 
substitute  to  establish  in  Pennsylvania  the  possibility  of  what  is 
known  as  the  single  tax  theory  and  which,  as  I  understand 
it,  provides  for  a  discriminatory  tax  for  unimproved  real  estate,  or 
for  real  estate  which  cannot  be  improved,  in  accordance  with  wliat- 
ever  legislative  standards  may  be  set  up.  If  I  do  not  correctly  uu- 
derstand  the  section,  I  should  like  to  be  informed. 

Mr.  PEPPER.  That  is  correct,  Mr.  English.  This  section  was 
drafted  with  the  thought  that  the  legislature  be  given  the  power  t«i 
enact  tax  laws  that  are  accordant  with  any  recognized  theory  of  taxa- 
tion, whether  the  particular  theory  was  one  which  met  with  general 
agreement  or  one  resi^ecting  which  there  was  room  for  very  great 
difference  of  opinion.  That  portion  of  it  which  deals  with  graded  or 
progressive  tax  was  reported  without  recommendation,  and  all  the 
rest  of  it  was  reported  with  an  affirmative  recommendation. 

The  CHAIRMAN.  While  our  tax  system  may  not  be  in  conformity 
with  that  of  other  states,  as  we  have  administered  it,  this  policy 
has  made  us  a  great  commonwealth.  We  have  no  doubt  that  the  only 
question  is  whether  it  is  a  wise  thing  in  these  days.  Another  matter 
that  has  come  to  the  attention  of  the  Chair  is  that  one  of  the  great 
captains  of  industry  in  Pennsylvania,  one  whose  income  has  been 
poured  back  into  the  industry  except  what  he  spends  in  his  own  living, 
tells  me  that  out  of  every  dollar  he  made  he  is  only  able  now  to  keep 
for  himself  nine  cents.  He  pays  ninety-one  cents  of  his  income  in 
taxes.   That  was  the  end  of  further  enterprise  with  him ;  it  had  to  be. 

Mr.  CARSON.  Mr.  Chairman:  I  happened  to  be  present  some 
tliree  weeks  ago  at  a  session  of  the  bar  association  of  the  state  of 
New  York,  in  which  this  jquestion  was  very  thoroughly  and  ably  dis- 
cussed by  very  well-known  men.  I  think  I  can  interpret  the  senti- 
ment of  the  majority  of  the  speakers  which  manifested  itself  in 
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very  strong  approval  of  what  was  said  that  a  most  serious  situa- 
tion may  arise  in  this  country  from  a  too  generous  concession  of 
power  to  the  legislature  to  take  away  the  property  of  the  citizens 
upon  what  is  called  a  mere  exercise  of  legislative  discretion.  Chief 
Justice  Marshall,  in  a  very  leading  case,  that  of  McCullough  against 
the  state  of  Maryland,  precisely  described  the  power  to  tax  as  the 
power  to  destroy.  There  is  no  limit  to  it,  because  it  is  a  sovereign 
power,  and  in  order  to  save  the  institutions,  in  that  case  the  banks 
of  the  United  States,  from  being  taxed  out  of  existence  by  a  state,  the 
state  of  Maryland,  denied  to  the  state  the  power  to  tax  Federal  agen- 
cies of  government.  Now,  we  have  the  reverse  side  of  the  picture,  and 
the  situation  is  really  becoming  one  of  serious  import.  These  graded 
and  progressive  taxes  have  been  carried  to  such  an  extent  that  at 
the  present  time  the  Federal  government  takes  a  maximum  of  seventy 
per  cent  of  alleged  income,  and  is  not  careful  in  the  assessment  of 
the  tax,  or  in  the  exercise  of  the  powers  which  are  employed  by  the 
collector  of  internal  revenue,  to  discriminate  between  capital  and 
income.  They  are  insisting  that  everything  that  comes  in  the  shape 
of  money,  that  comes  into  the  hands  of  the  citizen  during  the  year, 
even  if  it  results  from  the  sale  of  a  piece  of  property  of  his,  if  it  is  at 
an  advance  in  value  over  what  it  was  worth  in  1913,  in  March,  when 
the  income  tax  went  into  effect,  or  whether  it  has  been  carried  forward 
on  his  books  for  a  long  period  of  time,  if  there  is  an  excess,  they  say 
practically  there  is  no  distinction  between  capital  and  income;  you 
received  the  money,  it  came  into  your  pocket,  ergo,  it  is  income,  and 
you  must  surrender  the  proportion  which  we  exact.  Fortunately^  the 
only  sign  of  hope  is  in  the  recent  decision  of  the  Supreme  Court  of  the 
United  States,  as  I  recall,  in  247  U.  S.,  where  the  supreme  court  has 
reaffirmed  the  principle  anounced  by  Mr.  Justice  Field,  under  the 
income  tax  laws  of  1861,  1862  and  1863,  that  the  legislature  had  no 
right  to  obliterate  the  distinction  between  capital  and  income,  that  if 
a  citizen  parted  with  -his  capital  which  when  he  held  it  was  not  sub- 
ject to  the  tax,  but  which  when  sold  had  merely  changed  its  form  by 
going  into  another  kind  of  property,  that  was  an  accession  of  capi- 
tal, and  not  until  that  accession  was  reinvested  and  produced  an  in- 
come, could  it  be  regarded  as  a  proper  subject  for  taxation.  But  the 
tax-collecting  agents  of  the  government  disregard  all  laws,  they 
sweep  decisions  aside,  and  demand  the  throwing  open  of  your  books 
10  inspection  of  the  profit  that  has  been  made  on  the  capital  account 
and  exact  pajanent,  which  you  have  to  put  up  in  cash,  guarded  solely 
by  protest  against  the  payment  and  then  sue  the  collector  for  the 
recovery,  with  the  delays  and  uncertainties  as  to  whether  or  not  it 
will  ripen  into  such  a  judgement  that  without  the  aid  of  Congress 
you  can  ever  get  your  money  back.  Now,  it  merely  means  this :  We 
in  this  country  are  subject  to  triple,  if  not  quadiniple,  forms  of  tax- 
ation, and  from  different  kinds  of  agencies.  We  are  taxed  by  the 
United  States,  we  are  taxed  by  the  state,  we  are  taxed  by  the  county, 
we  are  taxed  by  the  townships,  and  if  you  happen  to  own  rural  prop- 
erty there  are  load  taxes,  dog  taxes  and  school  taxes,  and  matters 
of  that  sort.  We  are  perilously  near  the  exhaustion  of  our  capital. 
Now,  in  a  few  years  the  citizen's  capital  can  be  largely  taken  away 
from  him  and  he  will  be  thrown  on  his  own  exertions,  and  then  what 
incentive  is  there  for  further  exertion?  We  must  consider  that  there 
comes  a  point  when  resources,  which  do  not  consist  only  of  physical 
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property,  but  consist  of  energy  and  ambition  in  addition  to  deter- 
mination to  apply  the  best  powers  of  the  brain  to  the  affairs  of 
human  nature,  that  some  great  enterprise  for  the  advantage  of  the 
human  race,  either  commercially,  intellectually,  morally  or  artisti- 
cally, can  be  carried,  will  fail  unless  a  great  genius  of  finance  has 
the  means  within  his  power  to  gather  up  motive  force,  all  our  energies 
practically  become  reduced  to  a  dead  level,  and  Ave  will  drop  back 
i])to  a  state  of  socialism  or  infirmity,  which  is  not  a  state,  but  which 
is  obliteration  of  all  the  vast  greatness  which  made  us  conspicuous. 
If  this  power,  as  testified  to  by  the  Auditor  General,  is  absolutely  un- 
necessary, why  confer  it?  Why  put  it  in  the  hands  of  the  legisla- 
ture, which  may  some  time  suddenly  acquire  a  mania  for  raising 
taxes  under  an  idea  that  somebody's  shoulders  are  strong  enough, 
•great  enough  and  broad  enough  to  bear  the  burden?  That  is  not 
equality  nor  uniformity,  that  is  not  Americanism.  As  Judge  Keed 
has  said,  if  the  tax  were  ten  per  cent,  or  twenty  per  cent,  or  thirty 
per  cent,  the  man  of  large  means,  worth  a  million  dollars,  would 
have  to  pay  thirty  thousand  dollars ;  the  man  of  a  thousand-dollar 
income  would  have  to  pay  three  hundred  dollars.  Well,  that  is  uni- 
form taxation.  It  is  a  distribution  of  burdens  in  proportion  to  the 
ability  of  the  citizen  to  carry  it.  To  put  sixty-seven  or  seventy-five 
per  cent  on  one  man  and  only  ten  per  cent  on  another  is  not  equality 
of  treatment  before  the  law.  It  is  a  confiscation  of  property,  and 
ought  not  be  permitted  to  go  to  such  an  extent  that  a  judge  shudders 
on  the  bench  when  saying,  "You  could  not  on  the  highway  assault  a 
rich  citizen  in  his  automobile  and  say  deliver  over  your  purse,  if  you 
happen  to  carry  a  fat  one.  That  wo]ild  be  highway  robbery ;  but, 
under  the  guise  of  law,  we  will  tolerate  this  thing,  unless  it  goes  to 
such  a  point  of  extreme  confiscation  that  our  consciences  are  shocked 
and  our  own  safety  is  imperiled,  and  we  act  in  self-defense  in  striking 
clown  the  law."  It  ought  not  to  go  that  far;  it  is  extreme,  it  is  ex- 
travagant, and  it  is  wrong.   That  is  the  way  I  feel  about  it,  sir. 

Mr.  STACKPOLE.  Mr.  Chairman:  Just  a  word.  It  occurs  to  me 
that  there  is  nothing  now  before  the  Commission  so  important  as 
the  matter  of  taxation.  There  can  be  nothing  more  important  in 
view  of  the  times  through  which  we  are  passing.  I  feel  that  to  give 
the  legislature  any  further  power  along  that  line  might  be  unwise, 
because  the  legislature  is  composed  of  human  beings,  subject  to 
human  traits,  and  frailties,  and  temptations.  I  agree  with  Mr. 
Carson,  that  such  a  change  would  give  the  legislature  power  that 
might  result  in  most  burdensome  taxation  through  pressure  from  out- 
side sources,  owing  to  new  projects,  great  demands  for  funds.  This 
state  has  grown  great  through  its  constructive  policy  of  taxation. 
We  have  encouraged  great  industries,  and  our  manufacturing  de- 
velopment has  been  along  most  marvelous  lines.  We  have  encouraged 
capital  to  come  in  here  and  develop  our  wonderful  resources,  and 
now  to  take  any  step  which  might  lead  to  a  driving  out  of  these  in- 
dustries would  be  most  unfortunate  and  lead  to  a  decadence  here 
in  this  commonwealth  which  no  one  wants  to  see.  Further  taxation 
may  result,  as  I  see  it,  in  absolute  destruction  of  initative  and  of 
energy  and,  I  was  going  to  say,  almost  confiscation  so  far  as  business 
ig  concerned.  We  are  adding  a  burden  beyond  measure,  not  only  by 
taxation,  but  by  regulation  and  by  everything  which  has  a  tendency 
to  destroy  that  punch,  if  I  may  so  term  it,  which  is  necessai-y  to  an 
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increasing  development  of  a  great  industrial  state.  I  trnst  that  in 
our  further  deliberations  on  this  matter  we  may  avoid  throwing 
open  the  door  to  unnecessary  taxation.  As  Judge  Reed  has  suggested, 
and  as  was  brought  out  in  our  committee,  our  present  system  of  taxa- 
tion is  ample  to  provide  all  the  funds  that  can  reasonablj^  be  needed 
for  further  development  during  the  next  few  years.  Now,  above  all 
times,  this  is  not  the  time,  as  I  understand  it,  as  I  see  it,  to  throw 
open  the  doors  to  the  placing  of  further  burdens  on  the  people.  In 
German3%  in  1911,  I  was  told  that  the  average  tax  on  the  average 
citizen  was  about  sixty-seven  per  cent ;  that  the  people  there  were 
becoming  restive,  and  they  declare,  in  the  light  of  what  has  happened 
since,  that  the  great  war  was  forced  upon  an  unsuspecting  world 
because  the  people  of  Germany  were  ready  for  revolution,  and  un- 
less there  was  something  to  ease  that  pi'essure  through  a  grabbing 
of  the  whole  world,  Germans  would  fight  their  own  monarch  and  de- 
stvoj  the  constant  increase  of  taxation  in  that  country.  ^Now,  we  do 
not  want — I  do  not  even  suggest  it — but  we  do  not  want  to  drive  the 
people  of  Pennsylvania  to  the  point  of  revolution  by  imposing  un- 
necessary taxation. 

Mr.  ENGLISH.  Mr.  Chairman:  If  it  is  in  order,  sir,  I  should  like 
to  move  that  section  1  of  article  IX  as  it  appears  in  the  Constitution 
of  1873,  on  page  51  of  the  Compilation,  be  substituted  for  both  the 
report  of  the  committee  and  the  amendment  of  Judge  Reed. 

Mr.  CONNELLY.    Mr.  Chairman:    I  second  the  motion. 

On  the  question, 

Will  the  Committee  agree  to  the  motion? 

Mr.  REED.  Mr.  Chairman:  The  second  part  of  that  first  section 
has  already  been  turned  into  section  2  ;  it  should  be  the  first  sentence 
that  Mr.  Englisli  means,  I  believe. 

Mr.  ENGLISH.  Mr.  Chairman:  I  would  be  very  glad  to  accept 
the  suggestion.  I  defer  to  the  suggestion  of  Judge  Reed  to  strike 
out  the  pai't  included  in  section  2,  already  adopted. 

The  CHxilRMAN.    So  that  the  substitute  will  make  it  read  how? 

Mr.  ENGLISH.  Mr.  Chairman:  "All  taxes  shall  be  uniform,  upon 
the  same  class  of  subjects,  within  the  territorial  limits  of  the  au- 
tliority  levjdng  the  tax,  and  shall  be  levied  and  collected  under  gen- 
eral laws."  As  I  understand  it,  the  rest  of  it  has  gone  into  sec- 
tion 2. 

Mr.  REED.   Mr.  Chairman:   The  rest  of  it  has  gone  into  section  2. 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  motion? 

It  was  agreed  to. 

ARTICLE  XIV,  SECTION  7. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  7  of  article  XIV  of  the  Constitution,  this  section  having  been 
restored  to  the  calendar. 

The  Secretary  read  the  section  as  follows: 

Section  7.  Three  county  commissioners  and  three  county  auditors  shall  be 
elected  in  each  county  where  such  officers  are  chosen  in  the  year  one  thousand  nine 
liundreil  and  twenty-three;  one  for  two  years;  and  two  for  four  years;  and  every  two 
years  thereafter  one  and  two  alternately  for  four  years ;  and  in  the  election  of  said 
officers  each  qualified  elector  shall  vote  for  one  person ;  any  casual  vacancy  in  the 
office  of  county  commissioner  or  county  auditor  shall  be  filled  by  the  court  of  com- 
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mon  pleas  of  the  county  in  which  said  vacancy  shall  occur,  by  the  appointment  of  an 
elector  of  the  proper  county  who  shall  have  voted  for  the  commissioner  or  auditor 
whose  place  is  to  be  filled. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

COUNTY  COMMISSIONERS  AND  AUDITORS. 

Mr.  MUNCE.  Mr.  Chairman :  The  suggestion  that  I  made  was 
that  instead  of  saying  the  filling  of  a  vacancy  shall  be  made  by  the 
party  who  shall  have  voted  for  the  commissioner  or  auditor,  it  should 
be,  the  vacancy  shall  be  filled  from  the  party  from  which  he  was 
elected,  and  I  offer  that  as  an  amendment. 

The  CHAIRMAN.    So  that  it  will  read  how? 

Mr.  MUNCE.   Mr.  Chairman:   So  that  it  reads  this  way: 

"Three  county  commissioners  and  three  county  auditors  shall  be 
elected  in  each  county  where  said  officers  are  chosen  in  the  year  one 
thousand  nine  hundred  and  twenty-three ;  one  for  two  years ;  one 
for  four  years;  and  one  for  six  years;  and  every  two  years  there- 
after one  for  six  years ;  and  in  the  election  of  said  officers  each  quali- 
fied elector  shall  vote  for  one  person,  and  the  person  having  the  high- 
est number  of  votes  shall  be  elected  for  the  term  of  six  years;  any 
casual  vacancy  in  the  office  of  county  commissioner  or  county  auditor 
shall  be  filled  by  the  court  of  common  pleas  of  the  county  in  whicii 
such  vacancy  shall  occur,  by  the  appointment  of  an  elector  of  the 
proper  county  who  shall  have  voted  for  the  commissioner  or  auditor 
whose  place  is  to  be  filled." 

Mr.  REED.   Mr.  Chairman:   I  second  the  amendment. 

On  the  question. 

Will  the  Committee  agree  to  the  amendment? 

Mr.  FISHER.  Mr.  Chairman:  In  case  of  the  removal  then  of  a 
board  of  commissioners  for  misconduct,  which  is  entirely  possible  un- 
der the  Constitution,  how  would  you  fill  the  vacancy?  We  are  now 
again  running  counter  to  the  work  we  did  yesterday. 

The  CHAIRMAN.    I  do  not  quite  catch  the  gentleman's  thought. 

Mr.  FISHER.  Mr.  Chairman:  The  amendment  of  Mr.  Munce,  as 
[  understand  it,  is  to  the  effect  that  in  case  of  a  vacancy,  that  the 
vacancy  shall  be  filled  by  the  other  members  of  the  board. 

The  CHAIRMAN.  Oh,  no ;  the  vacancy  sliall  be  filled  by  the  ap- 
pointment of  an  elector  from  the  proper  county,  who  shall  be  one 
of  the  same  political  party. 

Mr.  FISHER.  Mr.  Chairman:  I  misapprehended  it.  I  did  not  see 
clearly  what  the  amendment  was,  but  thought  that  Mr.  Munce  had 
been  moved  by  the  spirit  of  exalted  principle  which  has  been  leading 
us  to  take  away  from  the  courts  the  appointive  power.  Now,  then,  as 
this  amendment  stands,  it  is  that  the  court  is  authorized  to  fill  vacan- 
cies when  they  occiar,  which  is  in  violation  of  our  principles. 

Mr.  ENGLISH.  Mr.  Chairman:  I  greatly  wish  to  join  with 
Senator  Fisher  and  Judge  Fox  in  pointing  out  to  the  other  members 
of  the  Commission  that  this  is  only  one  of  the  many  difficulties  that 
will  stand  in  the  way  of  the  action  that  was  taken  yesterday,  and 
to  emphasize  the  thought  that,  when  the  matter  comes  up  again  for 
consideration,  a  change  should  not  be  made  unless  there  is  a  very 
pronounced  demand  on  the  part  of  the  so-called  country  disti'icts 
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that  the  nonjudicial  appointing  power  of  the  court  shall  not  be 
interfered  with. 

Mr.  MUNCE.  Mr.  Chairman:  At  the  time  this  was  drawn  the 
difficulty  had  not  been  brought  up  of  the  appointive  power  of  the 
court  and  we  did  not  anticipate  that  trouble.  I  still  hope  that  when 
we  settle  that  point  it  can  be  settled  so  that  if  this  condition  of  af- 
fairs might  arise  it  would  be  taken  care  of  properly  without  any 
conflict.  I  do  hope,  as  I  said  before,  that  this  amendment  will  prevail 
for  the  reason  that  I  do  not  think  that  there  is  anything  that  the 
Commission  will  be  called  to  act  upon  in  the  state  that  is  more  far- 
reaching  than  the  matter  of  the  county  commissioners  and  their 
power  and  their  supposed  authority  as  the  condition  of  affairs  exists 
today.    I  am  anxious  that  the  amendment  be  adopted. 

The  CHATEMAN.  The  Chair  understands  that  the  gentleman  has 
himself  been  a  county  commissioner. 

Mr.  TYSON.  Mr.  Chairman:  I  strongly  favor  the  amendment. 
The  question  occurs  to  me,  however,  in  the  change  proposed  in  the 
last  line,  that  in  a  long  term  of  six  years  it  might  be  conceivable  that 
a  political  party  in  existence  at  the  time  of  the  election  of  the  com- 
missioners would  not  be  in  existence  at  the  time  the  vacancy  had 
to  be  filled.  Such  a  thing  is  not  probable,  but  in  a  matter  of  this 
kind  going  into  our  Constitution  it  seems  to  me  it  might  be  possible. 

Mr.  ALTER.  Mr.  Chairman:  The  suggestion  made  by  the  gentle- 
man from  Adams  is  quite  in  point.  We  have  had  political  parties  rise 
up  and  select  a  good  many  officers.  Six  years  afterward  you  could 
not  find  anj^body  willing  to  admit  having  been  a  member.  The 
present  provision  has  made  no  diflficulty  that  I  know  of  in  the  years 
that  it  has  been  in  force.  The  amendment  offered  by  Mr.  Munce 
covers  the  whole  section.  Therefore,  I  apprehend  the  only  way  before 
us  is  to  offer  an  amendment  to  the  amendment.  I  would  offer  to 
amend  by  striking  out  the  words  "court  of  common  pleas  in  the  county 
in  which  said  vacancy  shall  occur"  and  substitute  'lerefor  the  words 
"the  Governor."  The  Governor  now  appoints  thv:,  prothonotai*y  and 
clerk  of  courts  and  various  others  in  cases  of  vacancies,  and  it  is 
quite  appropriate  that  he  should  appoint  the  county  commissioners, 
and  thereby  avoid  the  feeling  of  impropriety  which  burdens  the  mind 
of  my  friend  from  Indiana. 

Mr.  TYSON.   Mr.  Chairman:   I  second  the  amendment. 

The  amendment  was  agreed  to. 

On  the  question. 

Will  the  Committee  agree  to  the  amendment  as  amended? 

Mr.  ALTER.  Mr.  Chairman :  I  would  like  to  offer  a  f uither  amend- 
ment. When  this  section  was  up  on  the  seventh  of  January  there 
was  quite  a  good  deal  of  discussion  and  the  section  was  finally  put 
in  form  which  seemed  to  be  satisfactory  to  every  one  except  those 
who  were  opposed  to  minority  representation  and  those  who  were 
strongly  for  a  six-year  term.  Then  I  noticed  tliat  two  or  three  weeks 
ago  the  section  came  up  and  apparently  without  any  discussion  of 
this  point  it  was  restored  to  the  form  in  which  it  appeared  in  the 
Constitution  of  1873.  When  it  was  before  us  on  the  seventh  of 
January  I  offered  an  amendment  which  was  adopted,  and  I  desire 
to  offer  it  now  to  the  section  as  proposed  by  Mr.  Munce,  The  amend- 
ment was  that  the  section,  the  first  part  of  the  section,  shall  read 
as  follows:   "Three  county  commissioners  and  three  county  auditors 
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shall  be  elected  in  each  county  where  such  oflBicers  are  chosen  in  the 
year  one  thousand  nine  hundred  and  twenty-three,  one  for  two 
years  and  two  for  four  years;  and  every  two  years  thereafter  one 
and  two  alternately  for  four  years;  and  in  the  election  of  said  of- 
ficers for  a  four-year  term  each  qualified  voter  shall  vote  for  one 
person;  any  casual  vacancy  in  the'office  of  county  commissioner  or 
county  auditor  shall  be  filled  by  the  Governor  by  the  appointment  of 
an  elector  of  the  proper  county  who  shall  have  voted  for  the  commis- 
sioner or  auditor  whose  place  is  to  be  filled." 

Mr.  PEPPER.    Mr.  Chairman:    I  second  the  amendment. 

On  the  question, 

Will  the  Committee  agree  to  the  amendment? 

The  CHAIRMAN.  Then  we  have  the  provision  also  as  to  the 
amendment  that  has  already  been  made. 

Mr.  REED.  Mr.  Chairman:  Will  you  ask  the  gentleman  if  he  is 
not  running  a  little  close  to  1923? 

The  CHAIRMAN.  That  can  be  changed  in  the  schedule. 

Mr.  ALTER.  Nineteen  twenty-three  will  be  the  next  year  in  which 
county  commissioners  and  county  auditors  may  be  elected. 

Mr.  REED.   I  know,  but  this  provision  may  not  be  effective. 

Mr.  ALTER.  I  am  taking  the  chance  as  I  find  it  in  that  respect. 
It  is  the  way  it  is  proposed  by  Mr.  Munce.  Now,  the  section  as  pro- 
posed here  by  Mr.  Munce  provides  that  in  the  event  of  a  vacancy  the 
vacancy  shall  be  filled  by  the  appointment  of  a  member  of  the  same 
political  party  as  the  one  who  had  formerly  filled  the  office.  That 
emphaizes  the  principle  of  minority  representation.  That  is  what 
it  is  for.  We  discussed  the  question  of  minority  representation  pretty 
fully  on  the  seventh  of  January,  and  I  am  fully  convinced  that  if 
there  is  anj  office  anywhere  outside  of  the  election  board  in  which  it 
is  important  that  minority  representation  be  preserved  it  is  in  the 
office  of  county  commissioner.  Not  only  do  the  county  commissioners 
constitute  the  returning  board  on  all  primary  elections,  but  in  general 
elections  it  is  the  county  commissioners  who  make  preparations  for 
the  election.  They  have  the  ballots  printed,  they  procure  the  place 
where  the  election  shall  be  held,  they  provide  the  election  booths,  they 
have  printed  and  sent  out  the  instructions  to  electors,  instructions  to 
the  election  boards,  and  attend  to  everything  connected  with  the  elec- 
tion, and  the  board  of  county  commissioners  would  be  able,  if  they 
saw  fit,  to  take  very  great  advantages  in  various  ways  that  might 
be  suggested  to  the  gentlemen  who  have  had  practical  experience  with 
political  affairs.  So  much  for  the  principle  of  minority  representa- 
tion. The  main  thought  that  Mr.  Munce  has  in  his  mind,  and  which  is 
certainly  a  wise  thought,  is  that  the  three  county  commissioners 
should  not  all  go  out  at  the  same  time  and  perhaps  an  entirely  new 
board,  without  any  experience  in  the  office,  without  any  familiarity 
with  the  enterprises  which  were  being  carried  on,  come  in  all  at  one 
time.  The  office  of  county  commissioner  has  become  a  more  important 
office  in  the  last  few  years  than  it  ever  was  before.  It  always  was 
a  very  important  office ;  it  is  now  an  extremely  important  office,  and  it 
surely  is  desirable  that  there  should  not  be  a  complete  change  in  the 
personnel  of  the  office  at  any  time.  In  school  boards  the  law  pro- 
vides that  only  a  part  of  the  board  can  go  out  of  office  at  any  one 
time;  the  same  way  in  the  borough  council,  and  the  same  way  in  the 
city  council,  and  in  various  other  boards.  But  in  this  most  important 
board  the  present  provision  of  the  Constitution  permits  the  whole 
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board  to  go  out  and  an  entirely  new  board  of  inexperienced  men  to 
come  in  at  one  time.  Therefore,  I  entirely  agree  with  what  Mr. 
Mnnce  seeks  to  accomplish.  That  will  be  accomplished  in  the  way 
T  propose  because  there  will  always  be  one  or  two  members  holding 
over.  At  the  same  time  under  the  amendment  which  I  have  proposed 
the  principle  of  minority  representation  will  be  preserved. 

Mr.  MUNCE.  Mr.  Chairman:  In  regard  to  this  matter,  I  do  not 
want  to  appear  to  be  too  tenacious  about  it.  I  am,  as  Mr. 
Alter  says,  only  anxious  that  something  shall  be  done  in  regard  to 
this  matter  to  put  it  on  a  business  basis.  It  is  not,  as  I  look  at  it, 
on  a  business  basis.  I  may  possibly  have  overlooked  the  importance 
of  having  minority  representation,  but  I  do  not  think  I  do ;  but  I 
admit  that  it  maj  be  important.  The  reason  that  I  proposed  this 
amendment  was  to  allow  the  party  that  was  holding  the  office  to  have 
one  of  the  same  party  appointed  again.  I  am  not  particular  about 
that.  I  was  not  enough  of  a  mind-reader  to  see  what  was  going  to 
happen ;  but  another  objection  has  been  raised  by  someone,  that  by 
this  plan  every  two  years  you  are  stirring  up  in  the  community  an 
election  campaign  for  county  officers.  It  was  with  that  thought  in 
view,  to  get  rid  of  that  campaign  trouble,  this  disruption  or  incon- 
venience, that  I  was  insisting  on  the  term  being  for  six  years  instead 
of  four  years. .  Now,  there  has  been  suggested  also  by  some  I  talked  to 
that  the  office  should  not  be  extended  over  more  than  two  terms. 
That  would  give  a  man  a  twelve-year  term  instead  of  a  six-year  term 
instead  of  continuing  an  officer  perpetually  after  that.  I  think  it  has 
happened  in  townships  a  great  many  times.  I  have  noticed  it  has 
been  the  fact  that  good  men  would  not  accept  the  office  of  county 
commissioner  because  the  term  was  so  short  that  they  had  to  abandon, 
as  they  put  it,  their  own  business  for  a  competence  that  was  not  at 
all  attractive  to  them  and  they  coiild  not  serve  even  if  it  were  pos- 
sible over  four  years.  With  that  in  mind  I  thought  about  extending 
the  term  and  making  it  at  least  partly  worth  while  for  better  men 
to  accept  the  office  of  county  commissioner,  being  as  important  as  it 
is,  although  I  think  the  amendment  as  proposed  by  Mr.  Alter  would 
be  decidedly  better  than  what  we  are  doing  now;  yet  I  think  some  ar- 
rangement could  be  made  by  which  we  could  have  one  or  two  members 
hold  over  from  time  to  time  rather  than  passing  them  all  out  at  the 
same  time  and  have  a  new  set  of  men  in  at  the  same  time.  But  I 
do  still  feel  that  the  better  plan,  if  it  could  be  arranged,  is  to  have 
the  longer  term  of  office. 

Mr.  TYSON.  Mr.  Chairman:  I  hope  that  the  amendment  of  Mr. 
Alter  Avill  not  prevail.  I  feel  very  strongly  that  one  of  the  best 
features  of  Mr.  Munce's  proposition  is  the  long  term  of  office  of  county 
commissioners,  as  it  works  out  particularlj^  in  the  country  districts 
where  the  road  plans  and  many  of  the  other  progressive  movements 
that  we  are  looking  forward  to  must  be  handled  by  the  county  com- 
missioners. It  frequently  develops  that  such  work  is  only  started 
when  a  change  takes  place.  I  was  impressed  more  particularly  by 
that  thought  in  this  feature  of  the  proposal  than  any  other.  I  feel 
that  it  is  possible  that  we  may  put  too  much  weight  on  the  advantage 
of  minority  representation.  As  I  have  observed  the  working  out  of 
minority  representation,  it  i"esults  in  little  more  than  a  knowledge 
of  what  is  going  on  on  the  part  of  the  minority  which,  of  course,  is 
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available  whether  a  minority  representation  exists  or  not.  I  should 
be  glad  to  see  the  amendment  as  it  is  proposed  by  Mr.  Miince  pre- 
vail. 

Mr.  GORDON.  Mr.  Chairman:  I  want  to  acknowledge  that  I 
have  been  led  into  the  light  by  Mr.  Alter  and  converted  on  the  sub- 
ject of  minority  representation.  I  was  opposed  to  it  when  it  was 
last  before  this  body.  It  did  not  occur  to  me  that  the  county  com- 
missioners were  the  returning  board,  that  they  canvassed  the  results 
of  the  election.  I  remember  last  September  when  the  primary  vote 
for  mayor  in  the  city  of  Phiiadlphia  was  to  be  canvassed  the  differ- 
ence between  the  two  leading  candidates  was  about  thirteen  hundred. 
There  was  the  greatest  apprehension  as  to  what  would  be  the  result 
if  the  canvass  of  that  vote  fell  into  the  hands  of  the  county  commis- 
sioners. Fortunately  it  was  ruled  that  by  reason  of  the  fact  that 
one  or  more  of  those  commissioners  was  himself  a  candidate  at  that 
election  he  was  disqualified,  the  board  was  disqualified  from  counting 
the  vote,  and  therefore  it  fell  to  the  lot  of  the  judges.  An  extremely  ' 
nice  question  arose  before  the  court — I  happened  to  be  professionally 
engaged  for  the  candidate  who  got  the  certificate — and  it  would  have 
been  the  easiest  thing  in  the  world  for  three  laymen,  the  county  com- 
missioners, to  have  ruled  differently  from  what  the  judges  did,  and 
if  they  had  the  result  of  that  vote  might  have  been  very  different. 
But  the  canvassing  board  is  quite  different  from  the  election  board, 
and  there  ought  to  be  a  representation  of  the  minority  on  such  board. 
The  county  commissioners  now  prepare  the  return  sheets  and  the 
ballots  and  all  of  the  various  paraphernalia  of  election,  and  after- 
v/ards  in  many  cases  count  the  vote ;  they  open  the  boxes  or  refuse  to 
open  boxes;  they  may  make  a  scrutiny  of  the  returns  or  refuse  to 
make  a  scrutiny  of  the  returns,  and  have  great  power  with  respect  to 
the  result  of  the  election.  I  think  it  would  carry  out  the  spirit  of 
this  Constitution  in  all  fairness  if  we  would  have  a  minority  repre- 
sentation on  this  board.  I  would  like  to  make  acknowledgment  to 
the  gentleman  from  Allegheny  of  the  great  benefit  he  has  been  to  me 
in  this  respect. 

Mr.  FISHER.  Mr.  Chairman:  It  seems  to  me  that  if  the  pro- 
posal of  Mr.  Munce  is  adopted  it  will  be  impossible  to  retain  a 
minority  representation  where  one  member  is  elected  at  a  time.  Of 
course,  the  dominant  party  will  ultimately  come  into  control,  full 
control,  of  the  board  of  commissioners,  and  if  we  are  to  incorporate 
in  this  section  the  thought  that  the  miuority  shall  be  represented  I 
think  then  we  should  adopt  the  substitute  offered  by  the  gentleman 
from  Allegheny,  Mr.  Alter.  When  we  Avere  debating  this  before  I 
took  the  position  that  the  minority  should  be  represented.  I  have 
not  been  injured  at  all  in  my  feelings  that  Mr.  Alter  has  been  given 
the  credit  for  that  work  of  generosity  toward  the  minority  party. 
But  I  am  clearer  now,  due  to  the  reasons  and  searching  details  pre- 
sented by  Mr.  Alter,  that  we  should  not  overturn  the  idea  of  minority 
representation  on  the  board  of  commissioners.  The  other  matter  that 
gave  me  concern  when  this  was  up  for  discussion  before  was  the 
danger,  if  we  adopted  this  six-year  term  which  was  to  be  filled  by 
election  of  one  member  every  two  years,  of  perpetiiating  the  board 
of  commissioners.  It  seems  to  me  it  would  be  quite  easy  for  the 
two  commissioners  remaining  undisturbed  by  the  election  to  control 
the  election  for  the  vacancy.  It  is  very  easy  to  understand  that  when 
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three  men  are  associated  iu  an  office  of  this  kind  they  may  get  to 
working  together  in  such  a  harmonious  way  and  so  adopt  uniform 
policies  that  they  would  not  want  to  have  their  plans  disturbed. 
The  commissioners'  offlce  is  very  important,  not  only  on  account  of  the 
reasons  that  have  been  presented,  but  from  the  fact  that  they  are 
going  to  have  such  a  potential  part  in  the  construction  of  highways 
in  the  state.  Already  there  has  been  voted  into  the  hands  of  the 
boards  of  county  commissioners  in  the  state  twenty-five  or  thirty 
million  dollars  of  bonds  by  the  several  counties  to  be  disbursed  in 
the  construction  of  roads.  Noav,  Mr.  Munce  will  say  that  that  is  an 
argument  why  there  should  be  a  longer  term,  and  why  there  should 
be  increased  experience.  But  on  the  other  hand,  if  you  do  that 
you  remove  the  office  from  direct  contact  with  the  popular  will.  How  - 
long  are  the  commissioners  to  be  in  offlce  until  they  are  called  to 
account  by  the  electorate  of  their  county?  Now,  it  seems  to  me  that 
it  is  a  fair  compromise  if  we  provide  here  a  method  whereby  there 
shall  always  be  one  or  two  experienced  men  on  the  board  and  then 
allow  them  to  be  accountable  to  the  people  at  an  election  every  four 
years,  and  not  every  six  years.  If  they  have  been  faithful  stewards,  if 
they  have  performed  their  duties  in  a  way  that  meets  with  the  ap- 
proval of  their  county,  there  is  little  doubt  but  that  they  will  be  re- 
tained in  office.  If  they  have  not  administered  their  office  with  fidelity 
and  capacity,  then  the  people  ought  to  have  a  chance  with  more 
frequency  than  evei*y  six  j^ears  to  say  that  they  have  been  unfaith- 
ful stewards  and  that  a  change  should  be  made  in  this  important  of- 
fice. I  therefore  favor  the  substitute  of  Mr.  Alter. 
On  the  question  recurring, 

Will  the  Committee  agree  to  the  amendment  by  Mr.  Alter? 
It  was  agreed  to. 
On  the  question, 
Will  the  Committee  adopt  the  report  as  amended? 
It  was  adopted. 

The  CHAIRMAN.  The  Chair  has  cleared  up  the  preliminary  cal- 
endar except  some  further  amendments  which  I  think  we  can  dispose 
of  quite  rapidly  before  lunch. 

ARTICLE  III,  SECTION  3. 

The  CHAIRMAN.    The  next  section  in  order  for  consideration  is 
section  3  of  article  III  of  the  Constitution,  presented  by  Mr.  Alter. 
The  Secretary  read  the  section  as  follows: 

No  bill,  except  general  appropi-iatioii  bills  and  codifications,  compilations  and 
general  revisions  of  existing  statutory  laws,  shall  be  passed  containing  more  than  one 
subject,  which  shall  be  clearly  expressed  in  its  title.  Any  law  may  in  the  body 
thereof  set  forth  a  short  title  by  which  it  may  be  cited.  A  law  amending,  reviving 
or  extending  a  law  shall  set  forth  in  its  title  the  title  or  the  short  title  of  the  law 
affected. 

On  the  question, 

Will  the  Committee  adopt  the  section? 
It  was  adopted. 
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ARTICLE  III,  SECTION  6. 

The  CHAIRMAN.    The  next  section  in  order  for  consideration  is 
section  6  of  article  III  of  the  Constitution,  presented  by  Mr.  Alter. 
The  Secretary  read  the  section  as  follows: 

Section  6.  A  law  amending,  i-eviving  or  extending  tlie  provisions  of  the  law 
shall  set  forth  in  full  the  part  of  the  law  affected,  and  an  anaending  law  shall  also 
set  forth  in  full  the  part  of  the  law  affected  as  iimended. 

On  the  question, 

Will  the  Committee  adopt  the  section? 
It  was  adopted. 

ARTICLE  V,  SECTION  24. 

The  CHAIRMAN.  We  will  now  resume  the  consideration  of  sec- 
tion 24  of  article  V  of  the  Constitution,  the  report  of  Committee  No. 
2  being  that  this  section  shall  be  amejided. 

The  Secretary  read  the  section  as  follows: 

Section  24.  In  all  cases  of  felonious  homicide  and  in  all  other  eases  to  be  pro- 
vided for  by  law,  the  accused  after  conviction  and  sentence  may  remove  the  indict- 
ment, record  and  all  proceedings  to  the  supreme  court  for  review. 

On  the  qiiestion, 

Will  the  Committee  adopt  the  report? 

Mr.  CARSON.    Mr.  Chairman:    On  behalf  of  Committee  No.  2,  I 
offer  the  following  substitute  for  section  24  of  article  V. 
The  Secretary  read  the  substitute  as  follows : 

Section  24.  In  all  cases  of  felonious  homicide,  the  accused  after  conviction  and 
sentence  may  remove  the  indictment,  record  and  all  proceedings  to  the  supreme  court 
-for  review,  and  m  such  other  criminal  cases  as  may  be  provided  for  by  law  the 
accused  after  conviction  and  sentence  may  remove  the  indictment,  record  and  pro- 
ceedings to  either  the  superior  or  supreme  court  for  review  as  the  general  assembly 
may  provide. 

On  the  question, 

Will  the  Committee  adopt  the  substitute? 
It  was  adopted. 

ARTICLE  V,  SECTION  18. 

The  CHAIRMAN.  The  nest  subject  in  order  for  consideration  is 
an  amendment  to  section  18  of  article  V  of  the  Constitution  pre- 
sented by  Mr.  Fox. 

The  Secretary  read  the  amendment  as  follows: 

.nv'^i^if'^  ^ff'^Ti?^  V  by  inserting  atfer  the  word  "compensation"  in  the 

rW^o  titk       following:    which  may  be  increased  at  any  time  but  not  diminished 

Thil  L^l^f  ?   "^'^n'?  %  J^^^S*^  ^'^^11  liave  been  appointed  or  elected. 

Ihis  compensation  shall  be  fixed  by  law  and  paid  by  the  state." 

On  the  question, 

Will  the  Committee  agree  to  the  amendment? 
It  was  agreed  to. 

ARTICLE  V,  SECTION  22. 
The  CHAIRMAN.    The  next  subject  in  order  for  consideration  is 
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an  amendment  to  section  22  of  article  V  of  the  Constitution,  pre- 
sented by  Mr.  Carson. 

The  Secretary  read  the  amendment  as  follows: 

Section  22.  Strike  out  "in  every  county  where  a  separate  orphans'  court  is  es- 
tablislied  it  shall  possess  all  the  powers  and  jurisdictions  of  the  register's  court,  and 
separate  registers'  courts  are  hereby  abolished,"  and  insert  in  lieu  thereof,  "the  or- 
phans' court  shall  have  such  jurisdiction  as  is  now  or  may  hereafter  be  provided  by 
law." 

On  the  question, 

Will  the  Committee  agree  to  the  amendment?  _  " 

It  was  agreed  to. 

EECONSIDEEATION  OF  VOTE  ON  SECTION  7  OF  ARTICLE 

XVI. 

Mr.  PEPPER.    Ml-.  Chairman:    I  move  that  the  vote  by  which 
section  7  of  article  XVI  was  adopted  be  reconsidered. 
Mr.  FISHER.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 
On  the  question  recurring,  ■  - 

Will  the  Committee  adopt  the  report? 

STOCKS  AND  BONDS.  ' 

Mr.  PEPPER.  Mr.  Chairman:  I  have  a  resolution  to  offer  wliich 
1  think  will  occasion  no  debate.  It  will  be  remembered  that  the 
Committee  of  the  Whole  approved  a  proposal  which  among  other 
things  authorized  the  issuance  of  stock  below  par  by  corporations^ 
under  certain  circumstances.  It  was  my  thought  in  advocating  the 
measure  v/hich  prevailed  that  it  was  suflQciently  clear  that  nothing 
in  that  section  as  adopted  would  displace  the  right  of  the  state  to 
regulate  the  stock  issues  of  public  service  corjporations.  On  thinking 
the  language  over  and  reading  the  section  as  it  finally  passed  I  came 
to  the  conclusion  that  whether  or  not  that  view  is  correct  at  least 
tbe  point  ought  to  be  safeguarded  in  such  a  way  as  to  meet  the  very 
urgent  considerations  that  were  pressed  upon  the  Committee  of  the 
Whole  by  Judge  Gordon  when  the  matter  was  under  debate,  and  the 
resolution  that  I  have  now  to  offer  is  to  amend  section  7  of  article 
XVI  by  inserting  such  words  that  when  amended  the  clause  of  the 
section  in  question  will  read  thus:  "but  subject  to  such  provisions 
respecting  public  notice  as  may  be  made  by  the  general  assembly,  and 
subject  to  the  power  of  the  general  assembly  directly  or  through  an 
executive  agency  to  regulate  issues  of  stock  of  public  service  com- 
panies, a  corporation  may." 

Mr.  FISHER.    Mr.  Chairman:    I  second  the  amendment. 

On  the  question, 

Will  the  Committee  agree  to  the  amendment? 

The  CHAIRMAN.  Is  there  any  objection  to  changing  the  word 
''executive"  to  "administrative"  because  that  is  what  the  supreme 
court  has  called  the  Public  Service  Commission? 

Mr.  PEPPER.  I  think  that  is  all  right,  sir,  and  with  your  permis- 
sion I  will  substitute  the  word  "administrative"  for  the  word  "execu- 
tive." 

'? 


Feb.  11]        CONSTITUTIONAL  AMENDIVIENT  AND  REVISION  733 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  amendment  ? 

It  was  agreed  to. 

On  the  question, 

Will  the  Committee  adopt  the  section  as  amended  ? 
It  was  adopted. 

COMMITTEE  OF  THE  WHOLE  RISES. 

The  Committee  of  the  Whole  then  rose  and  the  Chairman  reported 
progress. 

EXCISE  TAXES. 

Mr.  PEPPER.  Mr.  Chairman:  May  I  claim  your  attention  for 
a  moment?  We  have  passed  away  from  the  consideration  of  article 
IX,  but  I  think  I  am  right  that  the  calendar  carries  us  to  a  sub- 
sequent section. 

The  CHAIRMAN.  Yes  we  have  completed  this  regular  calendar, 
but  I  have  a  temporary  calendar  made  up  this  morning.  What- 
ever you  have  to  suggest  I  will  receive  now. 

Mr.  PEPPER.  Mr.  Chairman :  One  of  the  problems  that  came  be- 
fore Committee  Iso.  4  in  connection  with  taxation  was  the  prob- 
lem that  was  discussed  by  the  supreme  court  in  the  case  in  which 
it  was  decided  that  the  tax  on  anthracite  coal  tonnage  was  un- 
constitutional for  the  various  reasons  given  \)j  the  court.  It  seems 
to  me  that  some  greater  emphasis  should  be  placed  upon  the  power 
of  the  legislature  to  classify  for  purposes  of  taxation,  and  that  was 
one  of  the  thoughts  underlying  the  portion  of  the  section  which  has 
now  been  eliminated  as  a  result  of  Mr.  English's  amendment.  We 
are,  therefore,  facing  this  situation:  We  have  not  considered  the 
propriety  of  giving  specific  authority  to  the  legislature  to  lay  the 
form  of  tax  for  which  sufficient  authority  was  found  not  to  be  con- 
tained in  the  Constitution  as  it  stands  when  the  anthracite  tonnage 
tax  came  before  the  supreme  court.  In  order  that  the  matter  may 
come  before  us  for  consideration  and  disposition,  I  move  your,  sir, 
that  the  following  be  placed  on  the  calendar  and  be  considered  as  a 
section  to  article  IX,  to  become  new  section  2-A  following  section  1, 
M'hich  has  been  retained  in  substance  in  its  present  form  and  in  ad- 
vance of  the  section  dealing  with  the  subject  of  exemption:  "Excise 
taxes  may  be  imposed  upon  the  business  of  severing  a  mineral  prod- 
uct from  the  soil,  and  such  taxes  may  be  measured  according  to  the 
quantity,  nature,  use  or  value  of  the  severed  product.  The  general 
assembly  may  in  its  discretion  apply  all  or  part  of  the  proceeds  of 
such  tax  to  the  relief  of  jjersons  or  communities  injuriously  affected 
by  the  conduct  of  the  business  so  taxed." 

Mr.  KELLY.    Mr.  Chairman :    I  second  the  motion. 

The  motion  was  agreed  to. 

The  CHAIRMAN.  The  proposed  amendment  will  lie  over  for  type- 
writing and  will  come  up  on  the  calendar  this  afternoon. 

-     NEW  SECTION  PROVIDING  TAX  OFFICE. 

Mr.  KELLY.  Mr.  Chairman:  In  connection  with  this  subject  of 
taxation  I  would  like  to  also  propose  tlie  following  as  an  amendment 
and  a  new  section,  and  move  that  it  be  placed  upon  the  calendar: 
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''The  legislature  shall  provide  that  taxpayers  may  pay  all  taxes  at 
cue  office  in  each  municipality." 

Mr.  PEPPER.    Mr.  Chairman:    I  second  the  motion. 

On  the  question,, 

Will  the  Commission  agree  to  the  motion? 

Mr.  KELLY.  Mr.  Chairman:  I  rather  think,  of  course,  that  the 
legislature  has  the  power  to  so  provide  under  the  present  Constitu- 
tion. I  am  not  quite  sure  whether  other  communities  are  laboring 
under  the  same  disadvantages  that  we  do  in  the  city  of  Scranton, 
so  I  bring  this  to  the  attention  of  the  Commission  to  see  if  it  is  of 
sufficient  importance, to  be  incorporated  in  the  fundamental  law  of 
the  state.  County  taxes  are  paid  in  the  courthouse;  city  and  school 
taxes  are  paid  in  the  city  hall;  poor  taxes  are  also  paid  in  the  city 
hall  but  at  another  place  from  the  place  where  city  and  school  taxes 
are  paid,  because  there  are  different  collectors  for  the  state  and  poor 
taxes  and  the  county  taxes.  It  is  a  source  of  great  inconvenience  as 
well  as  confusion,  and  people  are  more  or  less  ignorant  on  the  par- 
ticular subject  of  paying  taxes.  Women,  if  you  please,  of  ordinary 
intelligence  who  go  to  one  place  or  the  other  to  pay  their  taxes,  pay  all 
that  are  accepted  from  her  or  him,  as  the  case  may  be,  and  later  on 
discover  that  there  are  unpaid  taxes.  It  is  an  inconvenience  which 
tlie  voters  of  the  borough  do  not  labor  under  because  they  have  a  tax- 
collector  in  each  borough  who  collects  all  the  tax.  Now,  if  there  are 
other  cities  or  communities  in  the  commonwealth  laboring  under  the 
same  inconvenience  as  this  which  we  labor  under,  it  seems  to  me  it 
may  be  worth  while  to  incorporate  in  this  proposed  Constitution  a 
provision  that  all  taxes  may  be  paid  at  one  office,  so  that  there  shall 
be  no  confusion  and  so  that  people  shall  not  be  put  to  inconvenience 
in  going  from  one  building  and  from  one  place  to  another  in  attempt- 
ing to  pay  the  taxes  which  he  or  she  may  owe. 

Mr.  STACKPOLE.  Mr.  Chairman:  Judge  Kelly  will  probably 
recall  that  dui'ing  the  last  two  or  three  sessions  of  the  legislature 
bills  were  introduced  providing  for  a  receiver  of  taxes  in  cities  of 
the  second  and  third  classes.  A  delegation  came  here  and  swatted 
that  proposition  so  that  it  never  got  out  further  than  the  committee, 
and  I  think  we  all  agree  with  Judge  Kelly  that  it  is  an  evil  in  the 
cities  of  the  third  class,  and  I  think  in  the  lesser  communities.  He 
did  not  mention  one  thing  that  follows  the  present  system.  The  col- 
lectors of  taxes,  for  instance,  find  it  convenient  perhaps  to  forget  to 
collect  within  the  time  that  the  abatement  may  be  allowed  and  then 
they  impose  the  burden  of  a  penalty  upon  the  taxpayer  and  con- 
tinue a  most  onerous  system  for  their  own  purposes,  doubtless  their 
own  profit.  If  this  Commission  can  do  anything  to  establish  such 
an  office  then  you  will  accomplish  a  great  thing.  If  anything  can  be 
done  to  provide  a  receiver  of  taxes  in  third  class  cities  and  all  cities 
and  towns  and  boroughs,  then  this  Constitutional  Commission  will 
have  accomplished  a  fine  thing  for  thousands  of  people.  As  it  is 
today  the  collection  of  taxes  in  cities  of  the  third  class  is,  as  Judge 
Kelly  has  indicated,  in  the  hands  of  several  officials,  and  in  Harris- 
burg  recently  the  retiring  city  treasurer  started  collecting  the  one 
dollar  occupational  tax  as  a  sort  of  residue  of  his  income.  So  that  it 
seems  to  me  if  the  Commission  can  do  anything  by  way  of  creating 
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such  an  office  as  receiver  of  taxes  it  will  have  done  something  worth 
while. 

On  the  question  recurring, 

Will  the  Commission  agree  to  the  motion? 

It  was  agreed  to. 

The  CHAIRMAN.  The  proposed  amendment  will  be  prepared  for 
the  use  of  the  memhers  and  will  go  on  the  calendar  this  afternoon. 

RECESS. 

Mrs.  WARBURTON.    Mr.  Chairman:    I  move  the  Commission 
now  take  a  recess  until  2.30  o'clock  this  afternoon. 
Mrs.  MILLER.    Mr.  Chairman:    I  second  the  motion. 
The  motion  was  agreed  to. 

Whereupon,  at  1.05  o'clock  P.  M.,  the  Commission  took  a  recess 
until  2.30  o'clock  P.  M. 

AFTER  RECESS. 

The  Commission  reconvened  at  2.30  o'clock  P.  M. 
The  Chairman,  William  I.  Schaffer,  in  the  Chair. 
The  CHAIRMAN.    The  hour  fixed  for  the  reconvening  of  the  Com- 
mission having  arrived,  the  Commission  will  be  in  order. 

COMMITTEE  OF  THE  WHOLE. 

The  Commission  then  resolved  itself  into  the  Committee  of  the 
AVhole,  William  I.  Schaffer,  Chairman. 

ARTICLE  IX,  SECTION  2-A. 

The  CHAIRMAN.    The  next  section  in  order  for  consideration  is 
section  2-A  of  article  IX  of  the  Constitution,  proposed  by  Mr.  Pepper. 
The  Secretary  read  the  proposed  section  as  follows: 

Section  2-A.  Excise  taxes  may  be  imposed  upon  the  business  of  severing  a  mineral 
product  from  the  soil,  and  such  taxes  may  be  measured  according  to  the  quantity, 
nature,  use  or  value  of  the  severed  products.  The  general  assembly  may  in  its  dis- 
cretion apply  all  or  part  of  th"  proceeds  of  such  a  tax  to  the  relief  of  persons  or 
communities  injuriously  affected  by  the  conduct  of  the  business  so  taxed. 

On  the  question,  ■  _ 

Will  the  Committee  agree  to  the  section? 

EXCISE  TAXES. 

Mr.  KELLY.  Mr.  Chairman:  I  would  like  to  say  a  word  in  favor 
of  this  amendment.  It  is  one  that  the  people  of  the  anthracite 
regions  are  particularly  interested  in.  Perhaps  there  may  be  some 
interest  also  in  the  bituminous  region,  because  under  the  language 
of  this  amendment  the  remedy  to  be  sought  Avould  apply  as  well  in 
the  bituminous  coal  region  as  in  the  anthracite.  I  think  the  situa- 
tion is  not  as  acute  in  the  bituminous  region  at  the  present  time, 
but  there  is  hardly  any  doubt  that  the  time  will  come  when  it  may 
become  so,  when  it  would  be  an  advantage  to  that  region,  as  well 
as  to  the  anthracite  region,  to  have  some  such  provision  as  this  in 
the  Constitution.  As  Mr.  Pepper  said  when  he  introduced  the  amend- 
ment, it  was  thought  of  and  prepared  with  a  view  of  covering  the 
situation  which  arose  on  a  tonnage  tax  bill  which  passed  the  legis- 
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lature  and  which  was  in  force  for  a  time,  and  which  was  finally  de- 
clared to  be  unconstitutional  on  the  main  ground,  I  may  say,  that 
it  was  a  classification  as  between  bituminous  and  anthracite  coal 
which  was  not  justified.  The  suggestion  I  think  was  also  made  in 
the  opinion  of  the  supreme  court  that  it  might  possibly  come  in  con- 
flict with  that  clause  of  the  Constitution  which  forbids  appropria- 
ions  to  individuals  or  communities.  In  the  region  where  I  come  from 
there  is  considerable  dilficulty  with  mine  caves  in  those  mining  com- 
munities. Many  times  the  owner  of  the  surface  is  not  the  owner 
of  the  coal;  many  times  the  owner  of  the  coal,  in  fact,  in  some  in- 
stances, the  owner  or  owners  of  the  coal,  not  only  own  the  coal,  but 
they  have  the  right  by  contract  to  take  it  out  regardless  of  the  dam- 
age to  the  surface  or  to  the  improvements  upon  the  surface.  It 
would  not  be  my  thought  that  this  Commission  should  do  any- 
thing which  would  deprive  the  owners  of  the  coal  of  the  benefit  of 
their  ownership  or  their  full  right  to  take  out  the  coal  regardless 
of  surface  damages  where  they  have  bought  and  paid  for  that  right. 
In  other  words,  I  would  not  have  it  in  mind  that  this  Commission 
should  do  anything  that  would  unduly  interfere  with  vested  property 
rights,  but  under  this  bill  which  had  been  passed,  and  which  if  it  had 
remained  on  the  statute  books,  a  great  measure  of  relief  might  have 
been  afforded.  The  community  lost  the  benefit  of  it  by  reason  of 
the  constitutional  objection.  This  amendment  is  offered  for  the 
purpose  of  meeting  that  constitutional  objection  so  as  to  enable  the 
legislature  if,  in  its  wisdom,  it  sees  fit  to  re-enact  such  a  bill  or  similar 
bill,  to  have  it  sustained  by  the  courts  of  the  commonwealth. 

Mr.  PEPPER.  Mr.  Chairman:  I  think  it  ought  to  be  clear  to 
all  the  members  of  the  Commission  just  what  the  implication  of 
this  measure  may  be.  It  is  probably  known  to  all  of  us  that  the 
owners  of  the  mining  rights  have  acquired  the  right  to  take  all  the 
coal  from  under  a  given  area,  and  that  the  owners  of  the  surface 
have  lost  the  right  to  insist  upon  subterranean  support  by  virtue  of 
releases  of  the  right  of  support  which  are  found  in  the  chain  of 
title  of  the  coal  companies.  People  become  the  owners  of  the  sur- 
face, build  structures  of  one  sort  or  another,  private  or  public  as  the 
case  may  be,  and  then  the  safety  of  the  surface  is  menaced  by  the 
subsidence  caused  by  the  removal  of  the  supporting  pillars  of  coal 
at  varying  depths  below  the  ground.  I  happened  to  represent  a 
school  district  in  Scranton  whose  schoolhouses  were  made  dangerous 
and  useless  by  the  subsidence  of  the  surface.  I  attempted  to  get 
away  from  the  release  in  the  chain  of  title  under  which  the  school 
district  claimed  by  the  contention  that  the  destruction  of  the  surface 
support  was  a  thing  which  the  state  had  a  right  to  stop  in  the  exer- 
cise of  its  police  powers,  irrespective  of  the  private  authorization  given 
to  remove  the  support,  and  because  a  public  calamity  was  threatened  ; 
that  the  police  power  of  the  state  in  the  premises  might  be  exer- 
cised as  well  by  the  court  through  a  writ  of  injunction  as  by  an  act 
of  assembly  forbidding  removal  of  the  barriers  or  pillars  in  the 
interest  of  public  safety.  The  court  decided  that  that  position  was 
not  tenable;  decided  that  if  the  police  power  was  to  be  exercised 
by  the  state,  it  must  be  exercised  through  the  legislature  aud  not 
through  the  courts.  That  decision  is  either  right  or  wrong,  but  it 
stands.  Then  the  situation  Avas  sought  to  be  dealt  with  through  the 
imposition  of  a  tax  on  the  mining  of  the  coal  in  the  anthracite  coal 
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regions,  with  a  provision  that  some  of  the  proceeds  of  the  coal  tax 
should  be  returnable  to  the  communities  for  the  relief  of  the  in- 
dividuals and  communities  injuriously  aflected  by  the  prosecution 
of  coal  mining  under  these  conditions.  That,  as  Judge  Kelly  has 
explained,  was  declared  unconstitutional.  I  am  particularly  anxious 
to  make  this  point  clear,  because  in  the  litigation  I  represented 
the  owners  of  the  Surface,  and  I  should  not  like  to  be  put  in  the 
position  of  advocating  before  this  Commission  a  measure  in  the  in- 
terest of  surface  owners  which  was  inimical  to  the  best  interests  of 
the  workers  below  the  surface  unless  the  facts  are  made  abundantly 
clear.  Now,  it  may  be  contended  by  the  coal  companies  that  since  it 
has  been  decided  that  they  have  a_vested  right  to  remove  these  pillars 
of  coal,  come  what  may,  a  tax  upon  the  business  of  mining  coal, 
which  must  either  come  out  of  their  pockets  or  out  of  the  pockets 
of  the  consumer  through  an  increase  of  the  price  per  ton,  is  an  in- 
direct way  of  depriving  them  of  their  vested  rights  in  the  supporting 
pillars  of  coal,  especially  if  the  proceeds  of  the  tax  in  whole  or  in 
part  may  come  back  to  the  community  for  the  relief  of  the  sufferers 
upon  the  surface.  The  question  whether  or  not  the  proposed  form  of 
tax  is  legitimate  is  a  question  which  hinges  upon  the  contention  that 
I  have  last  indicated  as  being  the  contention  of  the  coal  companies. 
The  section  now  proposed  would  make  it  lawful  for  the  legislature 
in  its  discretion  to  lay  a  tax,  an  excise  tax,  upon  the  business  of  coal 
mining,  to  discriminate  between  anthracite  and  bituminous,  on  the 
theory  that  the  situations  are  not  comparable  in  the  two  cases ; 
that  there  is  an  evil  to  be  dealt  with  in  the  one  case  that  does 
not  as  yet  exist  in  the  otlier  and  would  enable  the  taxing  authority 
to  make  provisions  for  the  application  of  the  proceeds  of  the  tax 
to  the  relief  of  the  surface  damaged.  That  is  the  question,  and  after 
considering  it  as  carefully  as  I  can,  I  come  to  the  conclusion  that 
itvjs  a  legitimate  form  of  tax;  that  if  it  is  true  that  the  courts 
cannot  wield  the  police  power  of  tlie  state  and  by  injunction  preserve 
the  surface  from  destruction,  that  the  greatness  of  the  menace  to 
public  safety  and  the  welfare  of  the  entire  community  requires  that 
somehow  or  other  the  industry  that  is  responsible  for  this  condi- 
tion should  be  made  to  bear  an  equitable  proportion  of  the  cost  of 
repair  of  injury  or  provide  against  it.  So  that  it  seems  to  me  proper 
that  this  power  should  be  given  to  the  legislature,  and  that  we  may 
properly  trust  the  legislature  to  measure  the  tax  in  such  fashion 
that  it  will  be  fair  and  eqiiitable  to  all  concerned,  both  to  the  com- 
munity occupying  the  surface  and  to  the  coal  company  which  works 
below  it ;  but,  as  I  said,  I  am  anxious  for  a  personal  reason  that  it 
should  be  made  clear  to  the  Commission  that  there  were  these  two 
sides  to  the  question  before  action  is  taken  upon  it. 

Mr.  FOX.  Mr.  Chairman :  I  have  not  studied  this  question  at  all. 
In  fact,  it  is  a  new  question  to  me.  I  am  not  as  familiar  with  it, 
therefore,  as  Judge  Kelly  and  Mr.  Pepper,  but  I  have  listened  with 
great  interest  to  the  statements  made  l5y  Mr.  Pepper  as  to  the  rea- 
son for  the  introduction  of  this  resolution,  and  just  at  first  blush 
it  would  seem  that  this  was  not  a  proper  exercise  of  the  police 
power.  As  I  understand  Mr.  Pepper,  I  think  the  school  district 
which  he  represents  that  purchased  a  property,  in  the  line  of  that 
title  there  was  clear  notice  to  them  that  the  support  of  the  soil 
had  been  released  by  some  prior  owner;  therefore,  they  were  pre- 
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sumed  to  take  that  property  subject  to  that  release.  Now,  they 
have  attempted  in  the  courts  in  some  ingenious  way,  such  as  only 
Mr.  Pepper  could  suggest,  certain  things  to  contravene  the  lease 
and  they  failed  in  tlie  attempt.  They  now  propose  to  compensate 
this  owner  because  he,  having  purchased  this  property  with  notice 
that  it  had  no  surface  support,  is  nevertheless  entitled  to  compensa- 
tion for  the  value  of  surface  support.  Now,  I  am  not  stating  the 
argument  accurately,  but  that  is  the  impression  I  gained  from  Mr. 
Pepper's  statement,  and  if  that  is  so,  while  it  may  be  true  that  the 
legislature  can  proj)erly  exercise  the  police  power  in  the  interest  of 
the  general  public  to  prevent  the  sinking  of  the  surface,  it  does  not 
seem  to  me  that  it  is  proper  ta  put  into  the  pocket  of  the  owner 
of  the  soil  compensation  for  an  injury  which  resulted  to  his  property 
which  he  took  with  notice. 

Mr.  PEPPER.  Mr.  Chairman:  It  must  not  be  forgotten  that 
while  undoubtedly  the  analysis  just  made  by  Judge  Fox  is  sound, 
the  situation  is  actually  somewhat  different  than  the  situation  which 
Would  be  indicated  by  that  analysis.  These  releases,  which  undoubt- 
edly have  their  full  legal  effect  as  between  the  parties,  occurred 
early  in  the  history  of  these  communities,  at  a  time  when  the  release 
of  the  surface  support  seemed  to  be  a  thing  which  had  no  element  of 
public  significance.  The  situation  that  now  developes  is  that  you 
have  a  great  and  populous  community  living  over  a  menace  such  as 
that  represented  by  the  sudden  sinking  of  the  surface  with  the  con- 
sequent destruction  of  superimposed  structures  and  loss  of  life.  Now 
I  take  it,  Mr.  Chairman,  that  the  legislature  in  the  exercise  of  its 
police  power  might  pass  a  statute  forbidding  the  removal  of  these 
barrier  pillars.  I  take  it  that  it  would  be  a  legitimate  exercise 
of  the  police  power  to  prevent  the  occurrence  of  these  happenings  al- 
together, and  that  without  compensation  to  the  ownex*.  It  would  be 
by  the  terms  of  the  proposition  an  exercise  of  the  police  power  as 
such.  It  would  be  a  declaration  by  the  legislature  that  in  the  interest 
of  public  safety,  no  matter  what  the  chain  of  title  might  be,  subsurface 
support  was  not  to  be  removed  under  such  and  such  conditions  which 
would  not  include  compensation.  Noav  that  was  suggested  as  a  pos- 
sible way  of  dealing  with  the  situation.  Personally  I  balk  at  that 
suggestion  because  it  seems  to  me  that  while  the  Supreme  Court  of  the 
United  States  would  hold  that  that  was  a  valid  exercise  of  the  police 
power,  yet  the  effect  of  it  is  substantially  the  confiscation  of  the  coal. 
It  therefore  seems  to  me  that  instead  of  resorting  to  the  exercise  of 
the  police  power,  the  proper  way  to  deal  with  the  great  public  situa- 
tion is  through  the  tax  power;  that  a  tax  might  he  graded  in  such  a 
way  upon  the  business  of  mining  the  coal  that  a  large  proportion  of 
the  value  of  the  suporting  coal  in  place  would  remain  available 
for  the  profitable  use  of  the  coal  company,  but  that  a  percentage  of 
the  value  of  the  coal  would  be  paid  in  the  form  of  a  tax  by  the  coal 
company  and  a  fund  produced  which  would  be  in  relief  of  communities 
and  individuals  suffering  from  the  surface  conditions.  Now  that, 
is  the  theory  of  this  proposal.  It  is  not  a  proposal  to  use  the  police 
power.  The  police  power- 1  believe  exists  in  such  a  case  and  could 
be  exercised,  although  it  would  be  like  blowing  up  houses  to  stop  a 
conflagration.  It  would  amount  to  the  confiscation  of  the  property 
in  public  interest.  It  is  not  an  attempt  to  invoke  that  great  power. 
It  is  an  attempt  to  deal  with  the  situation  through  the  medium  of 
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taxation,  a  thing  which  has  commended  itself  to  the  legislature  as 
being  fair,  but  the  court  felt  impelled  to  hold  that  the  act  transcended 
the  established  limits  of  classification.  This  would  extend  the  right 
of  classification  to  cover  this  case. 

Mr.  KELLY.  Mr.  Chairman:  Just  a  word  supplemental  to  what 
Mr.  Pepper  has  said.  These  releases  which  Judge  Fox  has  referred 
to,  and  I  may  say  that  the  situation  is  just  as  he  recited  it,  in 
most  cases  are  very,  very  old,  perhaps  thirty,  forty  or  fifty  years  old, 
and  I  think  it  is  only  fair  to  say  perhaps  to  the  Commission  that  when 
they  were  inserted  in  the  deeds  conveying  the  surface  lands  the 
thought  was  very  ditt'erent  from  what  it  is  now,  and  the  policy  of 
the  mining  of  coal  was  very  much  diiferent.  The  policy  pursued  in 
those  days  was  to  mine  out  two-thirds  of  the  coal  and  substantially 
leave  one-third  for  surface  support  which,  under  ordinary  circum- 
stances, was  suflicient  and  which  would  support  the  surface.  Under 
an  unusual  circumstance  it  might  not  prove  in  all  cases  sufficient  to 
support  the  surface,  but  it  was  not  the  intention,  and  it  was  not 
the  thought  either  of  the  managers  of  the  mining  operations  or  of  the 
general  public  in  those  daj^s  that  the  time  would  ever  come  that  the 
owners  of  the  coal  would  return  to  mine  out  that  which  had  been 
left  in  the  pillars.  The  cost  of  mining  would  not  warrant  such  a  pro- 
cess and  the  price  of  coal  in  the  early  days  would  not  warrant  it  as 
a  commercial  proposition,  but  as  anthracite  has  grown  scarcer  in  our 
community,  particularly  as  coal  is  becoming  exhausted  in  what 
they  call  first  mining,  and  as  the  price  of  coal  in  the  market  has  ad- 
vanced, the  policy  has  been  changed  so  that  under  the  conditions  of 
the  deeds  the  owners  of  the  coal  are  pursuing  their  legal  rights  to  go 
back  and  take  it  out.  Now  the  way  these  things  go,  usually  speaking, 
I  might  illustrate  in  this  way:  A  man  owned  a  farm,  we  will  say, 
of  one  hundred  acres  of  land.  He  owned,  of  course,  from  the  center 
of  the  earth  to  the  heavens,  coal,  minerals  and  all.  He  made  a  deed 
or  lease  of  all  the  coal  to  an  individual  or  a  company  and  in  that 
lease  or  deed  he  provided  expressly  that  the  lessee  or  grantee  might 
take  out  all  of  the  coal  without  being  liable  in  any  event  whatsoever 
for  any  damage  which  might  happen  to  the  surface.  Now  what  they 
both  had  in  mind  in  those  days  was-  that  if  in  the  regular  course 
of  mining  a  pot-hole  should  happen,  a  subsidence  should  happen,  that 
the  mining  company  should  not  be  held  responsible  because  these 
things  had  happened  more  or  less  even  when  they  left  the  usual 
quantity  of  coal  in  the  groiind  for  surface  support.  Perhaps  years 
afterwards  some  enterprising  real  estate  man  would  come  along  and 
would  buy  the  surface  of  that  one-hundred-acre  farm  and  would  cut 
it  up  into  building  lots,  streets,  lanes  and  alleys,  and  so  forth,  and 
perhaps  on  account  of  the  lessee  or  the  purchaser  of  the  coal  having 
gone  into  the  coal  business  and  erected  a  breaker  or  built  a  shaft  or 
a  slope,  or  whatever  it  might  be,  a  colliery,  there  would  be  a  demand 
for  building  lots  and  houses  would  be  huilt  upon  them,  and  that 
surface  which  was  of  no  particular  value  except  perhaps  as  farm 
land  in  the  first  instance,  and  sometimes  not  even  for  that,  became 
more  or  less  valuable,  became  very  much  more  valuable  than  it  had 
been.  And  this  real  estate  man  sells  the  lots  to  A,  B,  C,  D,  E  and  F, 
and  there  being  no  pillar  mining  in  vogue  at  the  time,  the  purchasers 
would  be  thoughtless.  They  would  never  dream  of  the  time  ever 
coming  when  the  pillars,  the  entire  coal  left  in  pillars,  would  be  taken 
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out  from  under  them  and  that'their  properties  and  homes  might  be 
precipitated  in  the  mine  hole.  So  that  while  the  legal  situation 
is  exactly  as  Mr.  Justice  Fox  stated  it  to  be,  yet  the  situation  arose 
somewhat  insidiously.  It  was  like  a  fine-print  provision  in  an  in- 
surance policy  that  the  average  person  does  not  read,  and  the  thought 
of  ever  in  a  wholesale  way  taking  pillars  out  of  mines  never  occurred 
to  the  purchasers  of  those  lands  in  the  early  days.  Anyone  in  our 
community  who  would  buy  a  lot  with  such  a  provision  in  it  within 
the  last  ten  or  fifteen  years  niight  well  be  said  to  have  done  it  with 
his  eyes  open  and  be  entitled  to  no  consideration,  but  as  a  matter 
of  fairness  to  the  owners  of  those  lots  in  the  communities  which  have 
grown  up  under  such  circumstances,  I  think  the  Commission  ought 
to  be  aware  of  the  fact  that  while  theoretically  they  took  title  with 
their  eyes  open,  practically  they  did  not.  The  situation  as  it  has  been 
developed  never  occurred  to  any  of  the  purchasers  of  the  surface  lots 
at  the  time  they  made  their  jHirchases. 

Mr.  CARSON.    Has  any  town  collapsed  or  fallen  in? 

Mr.  KELLY.  In  part ;  yes,  sir. 
'  Mr.  FISHER.  Mr.  Chairman:  From  the  discussion  it  would  ap- 
pear that  this  proposal  is  the  result  of  a  local  sitnation  affecting  a 
particular  industry  in  the  state.  I  recall  that  for  a  good  many  years 
there  have  been  delegations  coming  to  the  legislature  from  the  an- 
thracite regions  trying  to  devise  some  way  of  relieving  the  distress 
to  which  Judge  Keily  has  referred.  No  method  has  ever  been  devised, 
no  proposal  has  ever  come  here  upon  which  the  legislature  could 
unite,  and  it  is  still  a  very  vital  question  in  the  anthracite  region. 
Now  the  diflflculty,  as  I  see  it,  with  this  amendment  is  that  it  is  not 
limited  to  the  anthracite  coal  nor  does  it  limit  the  operation  of  this 
provision  to  that  particular  region.  What  is  the  provision?  Well, 
first  it  provides  for  an  excise  tax.  I  have  not  studied  this  subject,  it 
has  come  to  me,  as  to  most  of  you,  very  unexpectedly,  but  my  concep- 
tion of  an  excise  tax  is  that  it  is  any  kind  of  a  tax  not  levied  upon 
a  given  or  specific  kind  of  property.  Now,  that  is  very  broad,  and 
opens  up  the  possibility  of  all  sorts  of  special  taxation.  That  is  the 
first  objection  that  strikes  me.  Now,  to  what  subjects  of  taxation  will 
this  provision  open  the  way?.  Well,  it  says  upon  all  mineral  prod- 
ucts,— upon  mineral  products!  What  are  mineral  products?  That 
would  apply  to  oil,  gas,  bituminous  coal,  ganister  rock,  shale,  fireclay, 
slate,  limestone  and  any  product  of  the  earth  which  might  be  con- 
verted into  a  commercial  article.  Now.  that  is  a  very  wide  range 
of  objects  so  far  as  taxation  is  concerned.  It  would  affect  the  entire 
state.  It  would  particularly  affect  the  region  from  which  Judge  Fox 
comes  in  its  possible  application  to  the  cement  industry.  It  would, 
affect  the  central  part  of  the  state  because  of  its  large  industries 
in  the  manufacturing  of  brick  from  ganister  and  the  product  from 
the  lime  quarries.  It  would  affect  my  region  because  we  are  given 
to  the  mining  of  bituminous  coal.  It  would  effect  what  we  know  as 
the  oil  countrv,  or  the  oil  region,  because  the  principal  product  and 
source  of  wealth  is  oil  and  gas.  So  that  it  has  a  very  close  applica- 
tion to  every  section  of  the  state.  I  should  not  want  to  support  this 
proposition "  in  its  present  form  without  giving  it  very  much  more 
consideration  than  is  possible  under  the  circumstances. 

Mr.  REED.  Mr.  Chairman:  There  is  an  expression  used  by  some 
judge  that  "hard  cases  make  bad  law,"  and  that  seems  to  be  par- 
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ticulaily  aj)plicable  to  this  case  to  meet  a  condition  of  hardship  to 
the  inhabitants  of  a  town  in  the  anthracite  region  where  we  are,  as 
Senator  Fisher  said,  embarking  on  an  entirely  new  system  of  taxa- 
tion. One  of  the  very  things  that  I  thought  we  had  put  to  sleep 
before  recess  has  come  up  again  in  another  guise,  and  really  a  more 
insidious  one.  There  is  no  particular  reason  why  under  this  par- 
ticular provision  you  cannot  levy  an  excise  tax  on  the  anthracite 
region  and  another  on  an  entirely  different  basis  of  calculation  upon 
the  bituminous  region,  another  one  on  the  oil  fields,  another  on  the 
limestone,  another  on  the  iron  ore  that  is  still  left  in  this  state,  and 
so  on.  Then  what  do  you  do  with  the  money?  It  is  said  here  that 
the  coal  company,  the  anthracite  coal  companies,  that  are  the  exist- 
ing cause  of  this  provision  have  a  perfectly  legal  right  to  their  prop- 
erty ;  they  have  a  legal  right  to  take  out  all  the  coal.  The  man  that 
sold  them  the  coal  reserved  no  surface  rights,  and  did  it  with  his 
eyes  open.  I  have  no  doubt  that  he  thought  he  was  getting  a  good 
round  piice  for  his  property.  Because  somebody  has  settled  on  that 
property  with  full  knowledge,  or  should  have  had  full  knowledge  of 
the  right  to  the  minerals,  it  is  proposed  to  take  from  the  coal  com- 
pany its  own  j)roperty,  its  right  to  its  earnings  lawfully  resulting 
from  the  exercise  of  its  business  and  its  own  property,  and  give  them 
to  whoever  happens  in  the  judgment  of  tlie  legislature  or  the  local 
tax  authorities  to  be  injured.  1  really  think  this  is  a  very  dangerous 
proposition.  I  was  not  supposed  to  say  anything  because  I  would 
let  the  anthracite  people  take  care  of  themselves,  but  after  hearing 
Senator  Fisher,  knowing  that  it  would  aft'ect  the  mining  industries 
of  our  end  of  the  state,  I  think  my  friend,  who  is  the  author  of  this 
proposition,  ought  to  use  his  ingenuity  a  little  bit  more  and  not 
affect  regions  which  I  know  he  has  no  idea  of  affecting.  There  is  no 
limit  to  an  excise  tax.  In  the  judgment  of  the  legislature  it  is  not 
based  upon  assessed  value,  but  under  this  provision  it  may  be  any- 
thing that  happens  to  appeal  to  the  legislature  at  the  time. 

Mr.  GORDON.  Mr.  Chairman:  The  objection  which  I  see  to  this 
proposition  is  that  it  provides  for  the  application  of  tax  money  in 
payment  to  individuals  for  injuries  sustained.  I  think  there  is  a 
provision  in  the  Constittition  which  forbids  any  such  ttse  to  be  made 
whatever  of  the  public  monej'  which  is  provided  by  general  taxation. 
This  provision  would  allow  taxes  to  be  levied  in  order  to  reimburse 
individuals  for  injuries  suffered,  which  I  think  is  against  the  spirit 
of  all  taxation. 

On  the  question  recurring, 

Will  the  Committee  agree  to  the  section? 

It  was  not  agreed  to.  ..         ■  . 

ARTICLE  IX,  NEW  SECTIOK 

The  CHAIRMAN.   The  next  section  in  order  for  consideration  is  a 
new  section  to  article  IX  of  the  Constitution,  proposed  by  Mr.  Kelly. 
The  Secretary  read  tlie  section  as  follows: 

Section  — .  The  legislature  shall  provide  that  taxpayei-s  may  pay  all  taxes  at  one 
office  in  each  municipality.  ,        .     ■  ^  . 

On  the  question,  . 
Will  the  Committee  adopt  the  section  ?        •    ;       •    .   ' ' 
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TAX  OFFICE. 

Mr.  FISHER.  Mr.  Chairman:  Would  the  effect  of  that  be  to 
compel  each  municipality  to  establish  a  fixed  office  for  the  collection 
of  taxes? 

Mr.  KELLY.  Mr.  Chairman:  That  is  the  thought  that  I  had  in 
mind.  The  taxpayer  should  have  the  right  to  go  to  one  place  within 
the  city,  borough  or  township  in  which  he  or  she  lives  to  pay  the 
taxes  and  that  the  taxpayer  would  not  have  to  go  to  three,  four  or 
sometimes  a  dozen  different  collectors  to  pay  the  tax.  That  is  the 
very  thought  we  had  in  mind. 

Mr.  FISHER.  Mr.  Chairman:  I  am  in  sympathy  with  the  pro- 
posal. It  would  be  a  very  great  convenience  to  the  taxpayers  if  it 
could  be  done,  but  I  am  afraid  under  the  conditions  as  they  exist  in 
rural  districts  that  it  would  be  impracticable.  I  hardly  see  how  in 
some  of  the  small  and  sparsely  populated  districts  that  it  would  be 
possible  to  have  a  fixed  point  without  the  erection  of  a  municipal 
building  or  something  of  that  sort.  Now  the  collector  is  elected  and 
the  taxpayers  know  who  the  collector  is,  and  so  the  taxpayers  pay 
him. 

Mr.  KELLY.  Mr.  Chairman:  If  the  gentleman  will  excuse  an  in- 
terruption, there  is  no  difficulty  about  that.  This  provision  that  I 
have  submitted  here  would  simply  require  that  the  tax  collector,  at 
his  residence  or  his  office,  would  receive  all  of  the  taxes,  not  that 
there  should  be  one  man  to  receive  poor  tax,  another  county  tax, 
another  school  tax,  and  so  on.  In  other  words,  there  should  be  a 
place,  at  least  one  place  if  not  one  person,  it  ought  to  be  one  person, 
it  is  in  the  boroughs,  who  collects  his  tax  at  his  home.  It  might  be 
in  one  part  of  the  borough  this  year,  and  it  might  be  in  another  part 
two  years  from  now,  and  another  place  four  years  from  now  when 
another  tax  collector  is  appointed.  Very  naturally  in  a  city  like 
Harrisburg  a  taxpayer  may  have  to  go  to  as  many  tax  collectors  as 
therel  are  wards  if  he  should  happen  to  own  property  in  each  of  the 
wards  of  the  city  of  Harrisburg.  My  tho\ight  is  that  this  is  rather 
an  imposition  vipon  the  taxpayer  and  that  there  ought  to  be  relief, 
and  that  the  legislature-can  woi'k  out  the  relief.  The  details  are  en- 
tirely, of  course,  for  the  legislature. 

Mr.  FISHER.  Yes,  but  that  is  just  exactly  where  the  difficulty 
arises  in  the  rural  districts.  The  collector  of  school  taxes  has  his 
own  office,  the  collector  of  road  taxes  has  another  office.  The  collec- 
tion of  taxes  is  not  centered  in  any  one  person  so  that  it  will  be  im- 
possible as  long  as  we  have  our  divided  system  of  taxation  to  apply 
the  principle  of  payment  at  an  established  given  place.  If  the  uni- 
fication was  made  in  the  office  of  tax  collector,  then  I  think  the  situa- 
tion could  be  met.  • 

Mr.  KELLY.  Mr.  Chairman:  I  would  be  glad  to  suggest  a  change 
in  my  amendment  by  striking  out  the  word  "municipality"  and  in- 
serting in  lieu  thereof  the  words  "cities  and  boroughs  of  the  common- 
wealth," so  that  the  section  will  read:  "The  legislature  shall  provide 
that  taxpayers  may  pay  all  taxes  at  one  office  in  each  city  and 
borough."    It  seems  to  me,  inasmuch  as  they  do  that  in  each  of  the 
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boroughs  now,  it  would  be  a  very  easy  matter,  and  could  not  be  a 
hardship  to  require  that  that  should  be  done  in  the  city. 
Mr.  FISHER.    That  is  entirely  feasible. 

Mr.  FOX.  Mr.  Chairman:  May  I  ask  whether  it  is  necessary  to 
incorporate  this  in  the  Constitution?  If  the  legislature  has  power 
to  do  it  in  the  borough,  why  may  they  not  do  it  in  a  town? 

Mr.  KELLY.  Mr.  Chairman:  In  my  opinion,  in  my  judgment,  it 
can,  but  here  is  the  point ;  it  has  been  asked  and  impox'tnned,  but  this 
body  has  refused  to  do  it  so  far.  I  say  they  "shall,"  the  legislature 
shall,  just  as  they  have  provided  in  some  other  places.  I  say  they 
"shall"  do  certain  things,  and  in  certain  instances  they  "may."  I 
would  make  it  obligatory. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  section?  ,  - 

It  was  adopted.  -      '  . 

NEW  ARTICLE,  SECTION  21. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  21  of  the  proposed  new  article  of  the  Constitution,  the 
report  of  the  special  committee  on  local  government  being  that 
section  7  of  article  IX  of  the  present  Constitution  be  dropped  and 
be  amended  to  become  section  21  of  this  article. 

The  Secretary  read  the  section  as  follows: 

Section  21.  The  general  assembly  sliall  not  authorize  any  municipality  to  be- 
come a  stockholder  in  any  company,  association  or  corporation  or  to  obtain  or  appro- 
priate money  for  or  to  loan  its  credit  to  any  coi'poration,  association,  institution  or 
individual  except  that,  by  general  law,  the  state  may  authorize  municipalities  to 
loan  credit  to  public  service  companies  for  the  construction,  leasing,  maintenance  or 
operation  of  public  service  facilities. 

On  the  question,  -  -  ^ 

Will  the  Committee  adopt  the  report?  -- 

MUNICIPALITIES  NOT  TO  BECOME  STOCKHOLDERS  IN 
CORPORATIONS  NOR  LOAN  CREDIT. 

Mr.  PEPPER.  Mr.  Chairman:  I  feel  constrained  to  oppose  that 
section.  It  seems  to  me  it  is  equivalent  to  cutting  the  heart  out  of 
the  prohibition  in  the  form  of  introducing  an  exception.  If  I  cor- 
rectly understand  it,  the  proposition  reduces  itself  to  this ;  the  muni- 
cipality shall  not  loan  its  credit  to  any  corporation,  and  so  forth,  but 
may  loan  its  credit  to  a  public  service  corporation.  It  seems  to  me 
that  if  the  restriction  of  the  loan  of  municipal  credit  is  a  wise  one, 
and  I  submit  that  it  is,  that  the  case  in  which  the  muuicipality  would 
be  most  likely  to  desire  to  make  a  loan  of  credit  is  in  the  case  of  a 
public  service  corporation,  and  that  by  this  exception  this  would  be 
the  case  where  the  practice  would  be  legalized.  I  should  think  that 
this  might  open  the  door  to  such  alliances  and  partnerships  between 
municipalities  and  public  service  corporations  as  might  result  in 
bankrupting  a  municipality.  I  think  that  there  is  something  wrong 
with  the  proposal  in  its  breadth  and  scope. 

Mr.  FISHER.  Mr.  Chairman:  I  move  to  amend  the  report  of  the 
committee  by  striking  out  the  words  in  italics  "the  state  may  author- 
ize municipalities  to  loan  credit  to  public  service  companies  for  the 
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construction,  leasing,  maintenance  or  operation  of  public  service 
facilities." 

Mr.  GORDON.    Mr.  Chairman:  I  second  the  motion. 
The  CHAIRMAN.   So  that  the  section  would  read  in  the  bold  type. 
Mr.  FISHER.    Mr.  Chairman:  So  that  the  section  will  read  as  in 
the  present  Constitution  with  the  word  "institution"  stricken  out. 
On  the  question. 

Will  the  Committee  agree  to  the  amendment  ? 
It  was  agreed  to.  .  - 

On  the  question. 

Will  the  Committee  adopt  the  report  as  amended? 

Mr.  PEPPER.  Mr.  Chairman:  May  I  before  that  motion  is  put 
ask  you,  sir,  to  consider  a  proposal  to  deal  in  another  way  with  the 
very  real  problem  which  is  presented  by  the  section  as  proposed?  The 
way  I  see  of  dealing  with  that  problem  is  somewhat  more  liberal  than 
the  provision  of  the  present  Constitution,  but  far  more  conservative 
than  the  proposal  which  has  been  rejected.  It  may  be  remembered  by 
members  of  the  Commission  that  this  case  was  suggested  in  debate 
at  an  earlier  stage  of  our  proceedings.  The  case  was  supposed  of 
a  public  service  facility  owned  by  a  municipality.  The  municipality 
desires  to  lease  the  facility  to  a  public  service  corporation.  The 
people  of  the  municipality  chiefly  desire  that  the  facility  shall  be  used 
for  public  convenience,  not  for  the  purpose  of  bringing  any  pecuniary 
return  to  the  municipality.  Is  it  or  is  it  not  proper  that  the  muni- 
cipality should  have  the  right  to  make  a  lease  of  that  public  service 
facility  owned  by  it  for  a  consideration  which  principally  or  exclus- 
ively will  be  the  use  of  the  facility  by  the  lessee  under  regulations 
protective  of  the  public  interest?  If  it  is  desirable  that  the  situation 
should  be  so  dealt  with,  would  such  a  lease  amount  to  the  loan  of 
credit  by  the  municipality  to  the  corporation?  If  that  were  so  it 
would  be  inhibited  by  this  provision  of  the  Constitution.  That  case 
having  been  put,  our  attention  was  called  to  the  fact  that  the  supreme 
court  of  Ohio  had  decided  that  a  lease  of  that  sort  was  one  which  a 
municipality  might  not  properly  make,  because  in  substance,  though 
not  in  form,  it  was  a  loan  of  municipal  credit  to  the  corporation.  Now 
while  I  am  unalterably  opposed  to  anything  which  is  in  substance 
a  loan  of  municipal  credit  to  a  corporation,  it  does  not  seem  to  me 
that  the  transaction  which  I  have  justjbeeu  supposing  involves  any 
such  loan.  It  seems  to  me  that  if  a  municipality  has  a  public  service 
facility,  subway,  water  plant,  gas  plant,  an  elevated  railroad 
structure,  or  as'the  case  may  be,  a  facility  of  which  the  municipality 
is  the  owner,  the  great  end  in  view  might  be  to  get  that  thing 
operated  under  regulations  protective  of  the  public  interests.  I  can 
well  imagine  a  valid  and  safe  lease  so  framed  that  the  return  to  the 
municipality  would  be  scarcely  more  than  the  assurance  that  the 
thing  would  be  operated  in  the  public  interest,  and  subject  to  the  reg- 
ulation of  the  public  service  commission,  or  such  agency  as  might  be 
established  by  law.  The  return  so  far  as  it  is  pecuniary  may  very 
probably  and  properly  be  contingent  on  the  earnings  of  the  entire 
system  of  the  lessee,  and  if  so,  if  those  earnings  did  not  materialize, 
tiiere  would  be  on  actual  return  to  the  municipality  in  the  years  when 
there  would  be  no  earnings.  It  seems  to  me  that  the  contingency 
just  suggested  ought  to  be  guarded  against,  and  that  we  ought  in  the 
light  of  the  decision  of  an  important  court  in  a  sister  state  to  realize 
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that  such  a  decision  might  likewise  be  rendered  here  unless  the  Con- 
stitution provides  to  the  contrary.  I  have  accordingly  ventured  to 
suggest  this  as  an  amendment  to  the  section  of  the  Constitution  as 
it  stands,  leaving  out  the  word  "institution/'  which  seems  to  me  not 
properly  to  belong  there.  It  is  a  word  that  has  no  exact  legal  mean- 
ing. I  would  make  the  whole  section  read  thus:  "The  general  as- 
sembly shall  not  authorize  any  municipalit}^  to  become  a  stockholder 
in  any  company,  association  or  corporation  or  to  obtain  or  appropriate 
money  for  or  to  loan  its  credit  to  any  corporation,  association,  insti- 
tion  or  individual."  This  is  the  same  as  the  present  Constitution, 
except  omitting  the  word  "institution.'-  Then  this  is  new:  "But  a 
lease  by  a  municipality  of  a  public  service  facility  owned  by  it  shall 
not  be  construed  to  violate  the  provisions  of  this  section  merely  be- 
cause the  principal  consideration  for  the  lease  is  the  covenant  of  the 
lessee  to  use  the  facility  under  regulations  protective  of  public  in- 
terest or  because  the  provision  for  a  pecuniary  return  to  the  lessor  is 
made  contingent  upon  the  earnings  of  th^e  lessee's  entire  system." 
I  move  that,  sir,  as  an  amendment  to  the  present  section  of  the 
Constitution. 

Mr.  GORDON.    Mr.  Chairman:  I  second  the  amendment. 
On  the  question, 

Will  the  Committee  agree  to  the  amendment? 

The  CHAIRMAN.  The  amendment  offered  by  Mr.  Pepper,  as  the 
Chair  understands  it,  is  offered  as  a  substitute  for  the  report  of  the 
committee. 

Mr.  CONNELLY.  Mr.  Chairman:  I  fail  to  see  where  the  amend- 
ment* meets  the  situation  as  pictured  by  Mr.  Pepper.  Today  under 
the  Constitution  a  city  is  prohibited  from  loaning  its  credit  to  a 
municipal  corporation.  The  particular  thought  in  mind  to  cover 
this  subject-matter,  however,  grows  out  of  some  amendments  to  the 
Constitution  under  the  act  of  1913  giving  the  city  of  Philadelphia 
the  right  to  enter  into  a  lease  or  an  operating  agreement  for  the  use 
of  the  public  facility  owned  by  the  city  with  any  individual  or 
corporation.  I  take  it  that  under  that  constitutional  amendment 
wherein  a  large  sum  of  money  was  borrowed,  and  under  the  act 
carrying  out  the  thought  in  this  Constitution,  the  city  can  make  a 
contract  with  the  public  service  company  for  the  operation  of  high- 
speed lines  in  connection  with  the  surface  lines  so  long  as  there  is  no 
interference  with  the  faith  and  credit  of  the  municipality.  Today 
they  can  do  that.  The  particular  objection,  however,  has  arisen  be- 
cause in  framing  a  contract  there  was  a  pledging  in  substance  of 
the  faith  and  credit  of  the  municipality  to  private  corporations, 
which  was  prohibited  by  the  Constitution.  Now  these  words  add 
nothing  to  the  rights  as  they  exist  today.  They  mean  nothing  more 
than  the  cits'  can  today  make  this  contract  with  A  B  Company  for 
the  operation  of  its  high-speed  lines.  I  do  not  see  how  this  meets  the 
case,  especially  if  there  should  be,  as  there  probably  will  be,  an  effort 
in  some  way  to  cover  up  the  question  of  the  loaning  of  the  faith  or 
credit  of  the  municipality  to  the  working  out  of  this  enterprise. 
Taking  Mr.  Peppei*'s  first  remarks,  today  P'hiladelphia  can  make  its 
own  contracts  in  view  of  the  act  of  '1013,  and  unless  there  is  lan- 
guage to  cover  something  different  than  what  I  think  this  is  intended 
to  cover,  this  will  never  help  Philadelphia  so  far  as  working  out  her 
problem  of  subway  transportation  is  concerned  with  any  privately 
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owned  corporation.  Certainly  you  will  always  be  met  with  this  ques- 
tion, so  long  as  we  retain  this  clause,  I  mean  the  foregoing  clause  as 
to  loaning  faith  and  credit.  The  objection  is  here  raised  to  the  mere 
fact  that  they  can  now  make  a  lease,  which  I  say  under  the  act  of 
1913  can  be  done,  and  was  done,  and  would  have  been  carried  out, 
were  it  not  for  the  pledge  of  faith  and  credit.  This  clause  does  not 
add  anything  to  the  situation,  in  my  judgment,  so  far  as  Philadelphia 
is  concerned  in  operating  its  high-speed  lines,  and  it  does  not,  in  my 
judgment,  as  I  view  this  situation,  get  away  from  the  decision  in  the 
Ohio  case,  to  which  Mr.  Pepper  has  referred,  and  I  do  not  believe  it 
will  help  Philadelphia. 

Mr.  REED.  Mr.  Chaii'man:  I  dislike  very  much  to  interfere  in 
Philadelphia's  domestic  affairs,  but  we  have  a  proposition  coming  up 
in  Pittsburgh  where  the  city  proposes  to  build  a  subway,  and  prob- 
ably will,  and  then  lease  it  to  the  Pittsburgh  Railways,  because  it 
would  be  operated  in  connection  with  the  railways.  Now  I  do  not 
want  to  see  anything  that  will  in  any  way  impair  the  credit  of  Pitts- 
burgh or  of  Philadelphia,  or  impair  the  operation  of  the  Pitts- 
burgh Railways,  or  any  other  system  of  transit.  And  if  it  be  as 
Mr.  Connelly  says  that  a  perfectly  legal  contract  can  be  made  to- 
day if  the  city  of  Pittsburgh  builds  that  subway  which  the  rail- 
ways can  operate,  then  I  do  not  see  the  necessity  of  opening  the 
door  to  a  pledging  of  its  credit.  It  seems  to  me  that  there  is  room 
for  an  evasion.  You  cannot  lend  joxir  credit  directly,  the  city  cannot 
lend  its  credit  directly  to  a  local  public  service  company,  but  it  can 
buy  property  and  then  lease  it  under  this  provision  as  proposed. 
I  think  we  ought  to  go  a  little  slow  with  it.  •  • 

Mr.  GORDON.  Mr.  Chaii-man :  I  think  Mr.  Connelly's  view  of  the 
matter  is  not  sound,  and  probably  is  without  due  reflection  upon 
his  part,  that  is,  as  a  legal  proposition.  By  virtue  of  the  Ohio  deci- 
sion it  was  held  that  leasing  a  public  facility  with  an  agreement  that 
the  rental  should  be  dependent  upon  the  receipts  from  the  facilities 
was  the  loaning  of  the  credit  of  the  municipality? 

Mr.  PEPPER.   Yes,  sir. 

Mr.  GORDON.  If  the  lease  had  been  for  a  definite  rental  quite 
irrespective  of  the  returns  for  the  use  of  the  public  facility,  it  would 
have  been  a  good  lease  under  that  decision.  All  that  the  act  bt 
1913  does  is  to  permit  the  city  to  make  a  lease  in  which  the  rental 
reserved  shall  be  payable  irrespective  of  the  revenue  derived  from  the 
utility.  Now  to  overcome  that  limitation  thus  raised  by  the  Ohio 
decision,  which  decision  I  do  not  think  was  very  well  considered,  this 
amendment  to  the  provision  denying  the  right  to  loan  the  credit  of 
the  municipality  is  offered  so  that  if  the  city  of  Philadelphia  or 
the  city  of  Pittsburgh,  having  an  underground  tube,  or  having  an 
overhead  railroad,  desired  to  lease  it  to  any  company,  it  might  make  a 
lease  in  which  the  rental  should  be  derived  from  the  revenues  of  the 
use,  and  from  those  revenues  alone.  It  is  simply  an  endeavor  to 
bridge  over  the  Ohio  decision.  That  is  not  a  loaning  of  credit.  I 
do  not  think  in  this  state  the  Ohio  decisiofl^would  have  been  fol- 
lowed. The  prohibition  is  against  the  municipality  loaning  its  credit 
to  a  corporation.  Now,  what  does  credit  mean?  Popularly,  techni- 
cally, what  does  it  mean  in  such  a  matter  as  that?  Why,  it  means 
this ;  financial  responsibility.  It  does  not  mean  to  help ;  it  means 
a  responsibility  to  meet  an  obligation.     If  I  loan  my  credit  to 
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another,  we  will  say  by  endorsing  his  note,  that  is  loaning  my  credit, 
if  such  an  impossible  thing  should  exist  as  a  corporation  discounting 
a  note  because  it  had  my  signature  on  it.  I  would  be  lending  my 
ultimate  responsibility  for  the  debt,  and  that  is  what  lending  of  credit 
means  in  this  Constitution,  and  that  alone.  Now,  by  such  a  lease  as 
that. contained  in  the  provision  suggested  by  Dr.  Pepper  there  is 
no  credit  of  the  city  loaned  at  all.  It  can  never  become  responsible 
for  a  dollar  of  any  person's  debt,  or  any  corporation's  debt.  It  as- 
sumes no  responsibility,  no  liability  of  any  kind  whatever,  but  it 
will  have  made  a  lease  in  which  it  will  get  a  return  in  accordance 
with  the  value  of  the  thing  leased  to  the  corporation  that  leases  it ; 
an  entirely  equitable  arrangement.  Practically  the  thing  for  the 
city  of  Philadelphia  and  the  city  of  Pittsburgh  to  do,  I  presume  is 
this:  If  a  tube  should  be  built,  an  underground  tube,  which  was  not 
presently  of  value  to  a  corporation  so  that  it  could  be  conducted 
at  a  profit,  and  the  city  could  not  conduct  it  except  at  a  loss,  and 
it  was  not  desirable  that  the  city  should  lose  its  money  in  the 
exercise  of  such  a  franchise  itself,  it  should  be  permitted  to  lease 
that  underground  tube  to  a  corporation  with  a  provision  as  to  the 
rental  that  it  should  be  dependent  upon  the  business  transacted  with 
the  thing  leased.  Now,  that  is  what  is  intended  to  be  overcome, 
and  unless  that  is  done,  if  the  decision  of  Ohio  should  prevail,  and 
if  the  underground  railroad  in  the  city  of  Philadelphia  under  Broad 
street  should  be  built,  unless  that  is  done,  I  think  that  the  under- 
ground road  will  remain  on  the  hands  of  the  city  unused  unless  it  can 
make  a  lease  such  as  this,  which  would  not  be  improvident,  and  which 
would  not  lend  the  credit  of  the  municipality.  I  therefore  hope  that 
Mr.  Connelly  upon  reflection  will  see  that  this  is  to  the  interest  of  the 
city,  that  it  is  not  a  duplication  of  legislation,  and  that  it  is  impera- 
tive if  the  city  is  going  to  have  any  advantage  from  its  transit  facili- 
ties which  it  is  itself  building  with  the  taxpayers'  money,  and  which 
should  not  remain  idle  underneath  the  highway. 

Mr.  CONNELLY.  Mr.  Chairman:  That  is  just  exactly  my  thought. 
In  the  latter  part  of  Judge  Gordon's  argument,  if  his  thought  is  to 
prevail,  the  line  of  the  amendment  demands  that  for  some  space  of 
time,  whether  it  would  be  a  year,  two,  three  or  four  years,  Philadel- 
phia will  not  be  in  a  position  even  to  begin  the  building  of  its  high- 
speed lines.  Just  by  contrast  I  would  rather  have,  if  Judge  Gordon 
would  in  his  leisure  moments  consider  the  thought  that  I  have  ex- 
pressed before,  namely,  that  the  city  of  Philadelphia,  owning  these 
high-speed  lines,  it  being  their  property,  that  they  have  the  right  to 
make  such  a  lease  or  such  a  contract  as  is  specifically  set  forth  in 
the  act  of  1 913,  whether  it  be  based  upon  a  rental  value  or  otherwise, 
so  long  as  there  is  not  a  lending  of  the  faith  and  credit.  I  think 
Judge  Gordon  has  misinterpreted  my  line  of  reavsoning,  because  I 
contend  that  under  the  law  today,  under  the  act  of  191.3,  they  can 
make  such  a  lease  based  upon  a  rental  that  will  obviate  these  diflS- 
culties ;  but  I  do  not  see  where  this  by  reason  of  the  delay  is  ever 
going  to  help  Philadelphia.  Because  suppose  our  work  should  not 
be  approved  and  a  space  of  time  should  intervene,  what  happens  to 
that  great  undertaking  to  which  the  city  is  committed  in  many  mil- 
lions of  dollars?  What  is  going  to  happen  in  the  future  so  far  as 
the  enormous  cost  and  expenditui'e  and  waste  of  time  incident  to  it 
are  concerned?   In  other  words,  my  mind  has  reached  this  point,  that 
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1  believe  under  the  Constitution  and  under  the  law  todaj^,  Philadel- 
phia can  make  a  contract  so  long  as  there  is  no  pledging  of  the  faith 
and  credit.  I  do  not  believe,  and  I  agree  with  Judge  Gordon,  that 
the  Ohio  case  would  ever  be  followed  in  Pennsylvania  to  that  extent, 
because  the  line  of  difference  is  a  very  great  one,  and  would  not  con- 
trol. It  seems  to  me  to  be  the  sentiment  of  this  Commission-  that 
there  should  not  be  a  lending  of  the  faith  and  credit  of  the  munici- 
pality for  the  benefit  of  the  private  corporations.  Just  one  thought, 
Mr.  Chairman ;  my  thought  is  today  that  under  the  law  Philadelphia 
can  do  what  I  am  trying  to  point  out.  I  do  not  believe,  much  as  I 
appreciate  the  thought  expressed  by  Judge  Gordon,  that  the  lan- 
guage in  this  amendment  or  this  proposal  by  _Mr.  Pepper  is  going  to 
help  or  accelerate  or  in  anywise  move  forward  the  contemplated 
public  improvement  in  Philadelphia. 

Mr.  GORDON.  Mr.  Chairman :  May  I  ask  Mr.  Connelly  what  harm 
it  will  do,  if  he  is  riglit  in  the  construction  of  the  existing  law  ? 

Mr.  CONNELLY.   Mr.  Chairman:  That  is  my  opinion. 

Mr.  GORDON.  Mr.  Chairman :  Permit  me  to  suggest  that  even  a 
former  city  solicitor  might  be  wrong  in  that  matter. 

Mr.  CONNELLY.    Mr.  Chairman:  As  much  as  a  former  judge. 

Mr.  GORDON.  If  you  are  in  favor  of  the  thing  itself,  why  should 
not  this  provision  be  put  in  here,  and  then  we  can  both  be  wrong,  and 
yet  the  public  will  be  served. 

Mr.  CONNELLY.  Mr.  Chairman:  Only  this;  that  I  am  not  going 
to  vote  today  for  a  proposal  that  means  delay,  that  means  that 
undertakings  that  should  be  undertaken  today  are  going  to  be  post- 
poned until  such  time  as  the  Constitution  is  going  to  be  revised  or 
amended  to  meet  the  situation  in  Philadelphia,  and  I  do  not  want  to 
fool  myself  with  the  thought,  much  as  a  former  city  solicitor  may  be 
in  error  as  well  as  a  court  might  be  in  erroi',  that  is  going  to  help 
Philadelphia  because  of  the  language  involved. 

The  CHAIRMAN.  So  if  the  Chair  understands  it,  the  situation  lies 
in  the  twilight  zone  between  Judge  Gordon  and  Mr.  Connelly.  T  want 
to  vote  intelligently  on  this  question.  Is  it  Mr.  Connelly's  thought 
that  the  adoption  of  this  amendment  might  throw  doubt  on  the  city's 
powers  as  they  are,  and  that  by  the  adoption  of  this  amendment  it 
may  not  be  put  in  force  for  at  least  two  years,  that  that  might  mean 
tying  up  of  the  whole  situation  in  Philadelphia?  Is  that  Mr.  Con- 
nelly's thought? 

Mr.  CONNELLY.  Mr.  Chairman:  That  is  in  substance  my  line 
of  reasoning. 

The  CHAIRMAN.  There  has  been  brought  to  my  attention  an- 
other matter  which  I  think  might  be  very  greatly  clarified,  but  I 
was  asked  by  a  gentleman  not  to  make  the  suggestion,  because  he 
thought  they  could  go  througli  on  the  Constitution  as  it  is,  and  to 
attempt  to  amend  it  would  throw  such  a  doubt  on  the  constitutional 
provision  as  it  is  that  the  whole  project  might  be  defeated.  The 
jteople  would  then  be  called  upon  to  assume  the  responsibility. 

Mr.  GORDON.  Mr.  Chairman :  The  doubt  has  been  cast  upon  the 
situation  by  the  Ohio  decision.  A  responsible  court  has  said  that 
such  a  lease  would  be  a  lending  of  credit. 

Mr.  FISHER.  Mr.  Chairman:  I  was  hopeful  that  the  gentlemen 
from  Philadelphia,  where  the  occasion  has  arisen  that  has  prompted 
this  amendment,  might  be  able  to  agree  and  enlighten  the  rest  of  us 
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as  to  just  exactly  what  was  meant  and  what  was  intended  by  Mr. 
Pepper's  amendment.  It  seems  to  have  occasioned  disagreement  be- 
tween those  who  are  attempting  to  interpret  it.  It  loolfs  to  me  as 
though  this  was  an  effort  to  construe  the  provisions  of  the  prohibi- 
tion which  exists  in  the  first  part  of  the  section,  which  is  identical 
with  the  present  Constituion.  If  I  comprehend  the  question,  doubt 
has  ari.sen  with  respect  to  the  leasing  of  certain  public  utilities  in  the 
city  of  Philadelphia,  as  to  whether  or  not  the  consideration  in  those 
leases  constitutes  the  lending,  of  the  credit  of  the  city  to  the  privately 
operated  public  service  company.  Now,  this  amendment  simply  seeks 
to  clear  that  doubt  and  to  interpret  the  provisions  of  the  existing  con- 
stitution by  saying  tlmt  this  question  shall  be  taken  out  of  the  twi- 
light zone  and  put  definitely  into  expression  whereby  its  meaning  is 
clear  and  definite.  If  that  be  so,  I  can  see  no  objection  whatever  to 
adding  this  amendment.  It  is  general  in  its  provisions,  and,  of  course, 
would  be  applicable  to  a  like  situation  in  any  other  municipality  in 
the  state. 

Mr.  PEPPER.  Mr.  Chairman:  I  think  it  is  unfortunate  although 
jterhaps  natural  that  we  should  discuss  questions  like  this  as  if  they 
were  essentially  local  questions.  This  question  of  the  relationship 
between  municipalities  and  public  ser\dce  corporations  is  going  to 
loom  even  larger  in  the  future  than  it  has  in  the  past.  It  seems  to 
me  very  important  that  permissible  transactions  between  them  shouM 
be  defined  with  some  measure  of  certainty.  It  is  for  the  benefit  of  the 
people ;  it  is  for  the  benefit  of  the  investors ;  it  makes  more  effective 
public  serivce.  Senator  Fisher  has  pointed  out  that  the  actual  situa- 
tion developed  in  Philadelphia  with  respect  to  transit  has  a  very 
much  wider  reach  than  that.  If  it  is  a  good  thing  generally,  we  ought 
t<-  do  it;  if  it  is  a  I)ad  thing  generally,  we  ought  not  to  do  it  because 
of  Philadelphia's  need.  I  am  considering  it  as  a  general  proposition. 
Now,  as  a  general  proposition,  is  not  this  a  suggestion  which  pos- 
sibly Mr.  Connelly  would  be  willing  to  take  into  consideration  that 
whereas  it  is  true  generally  that  a  legislative  or  a  constitutional 
declaration  on  a  subject  which  you  believe  to  be  already  clear  tends 
to  strengthen  the  argument  that  the  law  as  it  stands  is  different 
from  the  law  as  declared  in  the  proposal  in  quesion,  or  else  that  it 
would  never  have  been  necessary  to  adopt  the  law  or  enact  the  con- 
stitutional provisions— while  that  is  true  generally,  is  this  not  also 
true,  as  Senator  Fisher  has  intimated,  that  no  such  inference  as  that 
really  arises  where  the  statement  in  qiiestion  is  to  the  effect  that  an 
existing  constitutional  declaration  does  not  apply  to  the  case  which  we 
have  under  consideration?  How  could  a  court,  even  if  we  flatter  our- 
selves by  assuming  that  the  court  would  be  influenced  by  the  view  of 
this  Commission  as  to  what  the  existing  Constitution  means,  even  if 
we  flatter  ourselves  to  that  extent,  how  could  a  court  in  construing 
this  section  reach  the  conclusion  that  a  lease  of  the  kind  contem- 
plated was  a  violation  of  the  section  merely  because  we  had  taken 
pains  to  declare  it  was  not?  It  seems  to  me  that  is  attributing  a 
mental  process  to  the  court  which  is  not  very  likely  to  occur.  Now, 
with  reference  to  the  necessity  of  making  this  provision,  is  it  not  the 
part  of  wisdom  in  a  matter  of  far-reaching  importance  like  this  to 
take  account  of  the  possibility  that  the  supreme  court  of  Pennsyl- 
vania might  reach  the  same  conclusions  as  the  supreme  court  of  Ohio? 
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Suppose,  Mr.  Chairman,  that  in  some  important  municipality  of  this 
state  a  question  should  arise  whether  a  lease  of  a  certain  tyjje  could 
or  could  not  be  made,  and  financial  arrangements  negotiated  based 
upon  the  lease  as  drawn,  and  suppose  the  possibility  of  making  that 
lease  was  submitted  to  counsel,  and  that  there  was  the  absence  of 
any  authority  on  the  subject  in  Pennsylvania,  but  there  was  a  su- 
preme court  decision  in  Ohio  that  su(  h  a  lease  could  not  be  upheld. 
1  think  there  would  be  no  alternative  on  the  part  of  counsel  except 
to  advise  that  nothing  could  be  done  finally  until  the  question  had 
been  precipitated  through  litigation  and  had  been  fought  through  to 
the  supreme  court  of  Pennsylvania,  and  a  decision  rendered  in  favor 
of  what  was  proposed  and  against  the  result  reached  in  Ohio.  It  is 
time-consuming,  it  is  expensive,  and  it  is  quite  unnecessary.  I  think 
Mr.  Connelly  and  all  of  us  are  agreed  that  if  the  language  which 
we  now  propose  to  inject  into  the  Constitution  had  been  present  in 
the  Constitution  of  Ohio  when  the  Ohio  case  came  up,  the  decision 
would  have  been  the  other  way.  All  that  we  are  proposing  is  that 
we  shall  so  phrase  a  constitutional  provision  in  Pennsylvania  as  to 
produce  a  state  of  affairs  which  would  have  rendered  the  Ohio  de- 
cision impossible.  We  are  not  proposing  reall}^  to  trench  upon  the 
prohibition  which  the  wisdom  of  decades  has  vindicated — the  pro- 
hibition upon  the  lending  or  pledging  municipal  credit.  We  are 
merely  trying  to  err,  if  you  please,  on  the  side  of  safety,  by  declaring 
that  a  very  important  class  of  public  service  arrangements  between 
municipalities  and  public  service  corporations  does  not  involve  a 
lending  or  a  pledging  of  municiijal  credit,  the  supreme  court  of  Ohio 
to  the  contrary  notwithstanding. 

Mr.  ENGLISH.  Mr.  Chairman:  As  I  indicated  last  week,  I  am 
very  much  in  sympathy  with  devising  a  remedy  to  meet  the  evils  that 
exist  in  the  transportation  problems  in  cities  today.  As  Mr.  Pepper 
has  said,  there  is  an  evil  that  is  fast  developing,  and  which  presents 
a  problem  that  is  not  easy  to  solve,  but  I  do  not  believe  that  this 
section  as  proposed  is  by  any  means  broad  enough  to  afford  all  of  the 
remedies  that  may  be  needed.  Bear  in  mind,  if  you  please,  that  in 
this  Constitution  we  are  limiting  the  borrowing  power  of  municipal- 
ities. Street  railway  transportation  is  absolutely  essential  in  my 
judgment  to  the  development  of  any  community,  but  I  think  it  is 
quite  true  that  there  are  a  great  many  cities  in  Pennsylvania  which 
do  not  have  the  means,  and  cannot  get  them  within  their  constitu- 
tional limitations,  for  the  purpose  of  constructing  such  facilities  as 
I'hiladelphia  seems  to  have  provided  for  itself.  Now,  in  this  class 
of  cases  the  remedy  will  not  be  found  m  the  construction  by  the  city 
and  the  leasing  by  the  city  of  the  facility  or  whatever  extension  of 
ti'.e  transportation  system  may  be  necessary  for  tlie  public  welfare, 
the  city  simply  will  not  have  the  borrowing  power  and  cannot  get 
-the  money  for  the  purposes.  Now  that  problem  is  not  peculiar  to 
Pennsylvania  cities  by  any  means.  It  has  been  met,  as  I  said  last 
week,  in  other  places,  and  successfully  overcome  by  a  much  simpler 
device  than  this.  Whether  or  not  the  making  of  a  lease  between  a 
municipality  and  a  puhlic  utility  is  a  pledging  of  credit,  it  seems  to 
me  is  beside  the  point  for  the  moment.  The  municipality  should 
be  placed  in  the  position  not  only  to  build  and  to  operate  its  own 
facilities,  if  it  wants  to  handle  its  transportation  problems  in  that 
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way,  but  also  to  adopt  the  Cleveland  plan,  as  it  is  popularly  called, 
and  to  guarantee  to  the  existing  facility  a  fixed  return  on  its  invest- 
ment, in  exchange  for  the  control  and  the  operation  and  the  extension 
of  the  facilities  of  the  company  if  it  wishes.  Now,  this  amendment 
will  not  meet  that  situation.  This  amendment  will  not  provide  that 
sort  of  remedy,  but  that  sort  of  remedy  in  my  judgment  will  be  found 
necessary  in  all  oi'  those  municipalities  throughout  the  state,  which, 
on  account  of  the  narrow  margin  between  their  existing  indebted- 
ness and  their  borrowing  jjower,  will  find  it  impossible  to  secure 
the  money  either  to  construct  their  own  transportation  facilities 
for  their  own  operation  or  to  consruct  facilities  for  the  purpose  of 
leasing  them  to  an  existing  company.  1  submit,  therefore,  that  this 
remedy  may  meet  this  temporary  situation  in  Philadelphia,  but  does 
not  provide  the  remedies  that  may  be  found  necessary  throughout  the 
commonwealth  for  the  solution  of  this  difficulty  and  that  while  the 
report  of  the  committee  rather  boldy  proposed  the  problem  which  I 
thought  was  right,  so  that  it  might  be  clearly  understood,  it  seems 
to  me  that  in  the  days  to  come  it  will  be  the  duty  of  this  Commission 
to  work  out  a  revision  of  this  section  that  will  make  it  possible  for 
the  municipalities  of  Pennsylvania  to  secure  themselves  transporta- 
tion facilities  without  exhausting  th'i  constitutional  limitations  of 
their  indebtedness.  Kow,  the  section  says  that  "a  lease  by  a  muni- 
cipality of  a  public  service  facility  owned  by  it  shall  not  be  construed 
to  violate  the  provisions  of  this  section  merely  because  the  principal 
consideration  of  the  lease  is  a  certain  covenant"  already  referred  to. 
Suppose  the  supreme  court  should  undertake  to  say  that  that  is  a 
violation  of  the  section  on  the  lending  of  credit,  not  merely  because  of 
the  existence  of  one  or  two  specific  covenants  in  the  agreement,  but 
because  of  the  principle  involved  that  the  mere  existence  of  any  sub- 
partnership  relation  between  a  municipality  and  the  facility  is  per  se 
it  lending  of  credit ;  that,  no  matter  what  subterfuge  may  be  resorted 
to,  it  would  be  a  violation  of  the  existing  section  of  the  Constitution 
and  it  would  be  a  lending  of  municipal  credit  if  you  build  a  facility 
and  lease  it  without  regard  to  the  specific  covenant  that  may  be  con- 
tained in  the  instrument.  I  submit,  therefore,  that  this  section  does 
not  meet  the  situation  in  its  entirety.  It  must  be  infinitely  broader 
than  this.  And  as  I  see  it,  it  might  not  meet  even  the  particular 
situation  in  Philadelphia.  I  do  not  see  how  it  ca&  be  very  useful  to 
anybody. 

Mr.  CARSON.^  Mr.  Chairman:  I  do  not  wish  to  appear  hyper- 
critcal  as  to  the  use  oi  words.  I  frankly  state,  as  Justice  Fox  did, 
that  the  subject  is  entirely  new  to  me.  I  have  given  it  no  considera- 
tion, but  in  the  present  shape  it  seems  to  me  to  be  a  very  singular 
form  of  a  constitutional  provision.  In  the  first  part  of  it,  it  is  clearly 
a  negation  of  power,  and  in  the  second  part  of  it  there  is  an  attempt 
to  limit  that  negation.  Then  there  is  an  attempt  to  interpret  the 
reason  for  that  negation  in  order  to  meet  the  specific  decision  in  a 
sister  state,  which  shows  some  difficulty  in  the  way.  Now,  it  does 
not  approve  itself  to  my  judgment  as  a  proper  form  of  a  solemn 
constitutional  provision.  I  do  not  know  how  far  the  gentleman  de- 
sires to  yoke  up  in  the  same  section  a  positive  prohibition  and  at  the 
same  time  to  suspend  possible  judicial  action  by  interpreting  a  cer- 
tain act  as  a  flat  violation  of  that  prohibition.    It  is  with  a  great 
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deal  of  diffidence  that  I  turn  towards  Mr.  Pepper  and  ask  whether  this 
language  will  in  the  slightest  degree  contribute  to  the  clearing  up  of 
ilie  thought.  It  strikes  me  that  this  is  too  argumentative  and  is 
slightly  verbose.  Would  this  be  your  thought?  "The  general  as- 
sembly shall  not  authorize  any  municipality  to  become  a  stockholder 
in  any  company,  association  or  corporation  or  to  obtain  or  appro- 
priate money  for  or  lend  its  credit  to  any  corporation  or  association, 
institution  or  individual,  but  may  lease  a  public  service  facility  owned 
by  it  where  the  covenants  of  the  lessee  are  subject  to  regulations 
jirotective  of  public  interests,  and  where  the  pecuniary  return  is  con- 
tingent upon  the  earnings  of  the  lessee's  entire  system." 

Mr.  PEPPER.  Mr.  Chairman:  I  am  not  quite  clear  that  I  under- 
stand the  situation.  You  are  looking  to  me  as  if  some  question  was 
addressed  to  me.  I  followed  the  suggestion,  Mr.  Chairman,  as  Mr. 
Carson  made  it,  and  was  not  able  to  count  the  words,,  but  I  think 
there  are  exactly  the  same  number  in  his  proposal  as  in  the  one  under 
consideration. 

Mr.  CARSON.  Your  mental  arithmethic  is  at  fault.  As  you  will 
see,  I  have  reduced  your  words  about  fifty  per  cent. 

Mr.  PEPPER.  I  think  possibly  by  so  doing  you  have  introduced 
fifty  per  cent  of  obscurity  into  what  was  one  hundred  per  cent  clear. 

Mr.  CARSON.  Then  you  have  satisfied  me  that  you  are  still 
wedded  to  your  idol. 

Mr.  GORDON.  Mr.  Chairman:  Will  the  gentleman  please  read 
his  amendment  again? 

Mr.  CARSON.  Mr.  Chairman:  I  have  stricken  out  twenty-five  of 
Mr.  Pepper's  words,  and  I  have  inserted — 

Mr.  PEPPER.    Mr.  Chairman:    I  apologize. 

Mr.  CARSON.  Mr.  Chairman:  And  I  have  inserted  seven  of  my 
own.  Judge  Gordon  desires  to  hear  it  read  again,  and  I  do  not  assert 
til  at  my  words  make  the  obscurity  any  less  obscure,  but  it  expresses 
it  in  more  concise  terms.    "It  may  lease  a  public  facility." 

Mr.  GORDON.    Mr.  Chairman :    Pardon  me,  but  that  is  wrong. 

Mr.  CARSON.  Mr.  Chairman:  "The  general  assembly  shall  not 
authorize  any  municipality  to  become  a  stockholder  in  any  company^ 
association  or  corporation  or  to  obtain  or  appropriate  money  for  or 
to  loan  its  credit  to  any  corjporation,  association,  institution  or  indi- 
vidual, but  may  lease  a  public  service  facility  owned  by  it  where  the 
covenants  of  the  lessee  are  subject  to  regulations  protective  of  the 
public  interests,  and  where  the  pecuniary  return  is  contingent  upon 
the  earnings  of  the  lessee's  entire  system." 

Mr.  PEPPER.  Mr.  Chairman:  I  think  that  is  better  than  my 
own,  and  I  withdraw  my  mathematical  observation,  and  beg  that  the 
retraction  be  entered  upon  the  records  of  the  Commission. 

Mr.  CARSON.  Mr.  Chairman:  The  gentleman  was  simply  blinded 
by  the  sudden  excess  of  light,  that  is  all. 

Mr.  PEPPER.  Mr.  Chairman :  Yes,  it  is  a  case  which  is  compar- 
able only  to  the  conversion  of  Saint  Paul.  Under  the  circumstances 
it  would  be  a  misnomer  to  call  it  the  Pepper  amendment  because  it  is 
the  Carson  amendment. 

Mr.  FISHER.  Mr.  Chairman:  I  should  like  to  ask  Mr.  Carson 
whether  his  amendment  would  have  the  effect  of  limiting  the  power 
to  lease  unless  coupled  with  the  conditions  which  he  has  stipulated. 
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Mr.  CARSON.    Mr.  Chairman:    I  think  it  would. 

Mr.  FISHER.    Mr.  Chairman:    It  would  only  limit  the  powers. 

Mr.  CARSON.  Mr.  Chairman:  I  do  not  want  to  limit  the  powers 
at  all.  I  think  it  is  a  dangerous  thing  to  put  a  negation  of  power 
and  a  grant  of  power  in  the  same  section.  Two  contrary  things,  both 
at  the  same  time,  do  not  go  together.  I  was  asking  simply  for  in- 
formation. I  merely  wanted  to  see  whether  I  got  Mr.  Pepper's 
thought. 

Mr.  FISHER.  Mr.  Chairman:  The  distinction  between  the  two 
proposals  as  I  gather  it  is  that  Mr.  Pepper's  propostion  was  simply 
an  interpretation  to  the  effect  that  the  negation  did  not  apply  to  a 
lease  which  contained  two  paricular  covenants  or  conditions  set 
forth ;  but  Mr.  Carson's  proposition  will  affect  the  power  of  the 
municipality  to  make  a  lease  at  all,  and  limit  its  power  except  in 
the  cases  mentioned. 

Mr.  CARSON.  Mr.  Chairman :  No,  I  did  not  want  to  do  that  at 
all.  The  gentlemen  who  represent  cities  and  boroughs  and  have 
ecjuipped  themselves  by  long  experience  in  office  are  better  judges  of 
that.    I  do  not  want  to  do  the  slightest  thing  to  embarrass  them. 

The  CHAIRMAN.    It  does  not  seem  to  the  Chair  that  it  would 
*  embarrass  the  situation  at  all.    I  do  not  quite  follow  that  thought. 
It  is  a  grant  of  power  to  do  the  thing  as  speciffed  under  he  conditions 
that  are  named,  and,  of  course,  those  conditions  are  intended  to  be 
protective  of  the  municipality. 

Mr.  FISHER.  Yes,  but  that  would  limit  the  power  of  the  munici- 
pality to  make  any  lease  save  in  the  instances  covered  by  this  amend- 
ment. Now,  it  has  general  power  to  make  a  lease  of  its  facilities. 
There  is  no  limitation  or  restriction  on  it  at  all.  The  question  arises 
here  because  of  certain  provisions  in  leases  which  limit  the  earning 
jiower  of  the  facility  because  of  certain  limitations  or  restrictions 
in  order  to  safeguard  the  public  and  further  because  its  rental  is 
limited  by  the  earning  power  of  the  facility. 

Mr.  PEPPER.  Mr.  Chairman:  It  is  an  affirmative  statement 
pregnant  with  a  negative. 

Mr.  FISHER.    Mr.  Chairman:    That  is  right. 

Mr.  ENGLISH.  Mr.  Chairman:  As  I  understand  this  section,  the 
latter  part  of  it  is  intended  to  be  a  construction  of  the  lending  of 
credit  clause  in  the  Constitution.  Now,  then,  the  construction  which 
is  contained  in  the  section  is  this:  That  the  existence  of  a  lease  be- 
tween a  municipality'  and  a  facility  is  not  to  be  construed  in.  viola- 
tion of  the  section  because  certain  covenants  appear  in  the  lease. 
It  seems  to  me  there  is  nothing  in  this  construction  which  even 
passes  upon  the  question  as  to  whether  the  lease  itself  is  a  lending  of 
credit  by  the  municipality  to  the  facility. 

Mr.  PEPPER.  Mr.  Chairman:  Might  I  ask  that  Mr.  Carson's 
amendment  be  read  again?  I  think  from  what  Mr.  English  just  said 
that  he  did  not  catch  the  full  import  of  Mr.  Carson's  amendment. 

Mr.  CARSON.   Mi'.  Chairman:    I  did  not  amend,  I  did  not  get  as 
far  as  an  amendment,  I  asked  Mr.  Pepper — 
■  The  CHAIRMAN.    We  are  trying  to  clarify  the  thought. 

Mr.  CARSON.  Mr.  Chairman:  The  first  five  lines  are  exactly 
as  you  have  them  before  you,  that  a  municipalitj'  may  lease  a  public 
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facility  owned  by  it,  where  the  convenants  of  the  lessee  are  subject 
to  regulation  protective  of  the  public  interests,  and  the  pecuniary 
rentals  to  the  lessor  are  contingent  upon  the  earnings  of  the  lessee's 
entire  system. 

The  CHAIRMAN.  That  ultimately  may  be  found  to  be  a  lending 
of  credit,  as  the  Chair  understands  it. 

Mr.  ENGLISH.  Mr.  Chairman :  May  I  ask  the  gentleman  a  ques- 
tion? Suppose  the  lease  does  not  contain  a  covenant  which  is 
contingent  upon  the  earnings  of  the  company,  would  that  not  leave 
wide  open  the  question  as  to  w^hether  the  leasing  itself  was  a  lending 
of  credit?    That  is  what  I  am  trying  to  get  at. 

Mr.  CARSON.  Mr.  Chairman:  I  think  it  shows  the  danger  by 
constitutional  amendment  to  guard  against  a  possible  judicial  de- 
cision.   That  is  what  I  think  is  the  real  value  of  the  discussion. 

Mr.  CONNELLY.  Mr.  Chairman:  Well,  I  am  going  to  vote 
against  the  amendment  of  Mr.  Pepper.  I  think  the  proposal  of  Mr. 
Carson  is  even  worse,  because  I  think  it  so  narrows  it  down  that 
even  assuming  that  I  am  absolutely  wrong  in  my  thought,  I  think 
if  Mr.  Carson's  proposal  is  adopted,  it  makes  it  doubly  sure. 

Mr.  CARSON.  Mr.  Chairman:  Well  then,  we  will  take  it  out 
because  we  do  not  want  to  hurt  you. 

Mr.  ENGLISH.  Mr.  Chairman:  May  I  suggest  this  in  regard  to 
another  side  of  the  question  which  is  undoubtedly  an  important  one  in 
its  ramifications?  No  matter  how  this  language  is  juggled  for  the 
purpose  of  meeting  a  particular  set  of  facts  in  Philadelphia,  it  does 
not  provide  the  remedies  the  general  situation  demands,  and  it  seems 
to  me  for  the  present  we  may  let  the  language  of  the  old  section  stand 
until  such  time  as  we  have  had  opportunity  to  prepare  a  section  that 
will  meet  not  only  the  difficulty  in  Philadelphia  but  give  us  the 
remedy  we  need  throughout  the  "entire  state. 

The  CHAIRMAN.    The  suggestion  appeals  to  the  Chair. 

Mr.  GORDON.  Mr.  Chairman:  I  am  sure  Mr.  English  desires  to 
have  the  larger  remedy,  but  that  I  will  say  ought  not  to  induce  him 
to  vote  against  the  smaller.  Edmund  Burke  used  to  say,  and  he  was 
highly  extoled  by  Mr.  Buckley  in  his  History  of  Civilization,  that  a 
statesman  ought  to  take  his  half  loaf  if  he  could  not  get  the  whole, 
and  that  in  all  constructive  statesmanship  one  should  even  take  a 
slice  of  bread  if  he  could  not  get  the  whole.,  Now,  Mr.  English  would 
allow  the  municipalities  to  give  their  credit  to  corporations,  and  the 
Comuiission  decided  against  that ;  but  it  is  now  proposed  that  this 
Commission  shall  declare  that  a  certain  form  of  lease  is  not  in 
contravention  of  the  provisions  of  the  fundamental  law.  He  ought 
to  vote  for  that,  he  is  for  the  larger  proposition,  and  he  ought  to  be 
for  the  smaller  one  contained  in  the  larger  one,  and  afterwards  make 
his  contest  for  an  enlargement  of  the  other.  I  do  not  see  any  force 
in  the  criticism  of  Mr.  Carson's  proviso  placed  on  Mr.  Pepper's 
elongated  one.  I  think  they  both  meet  the  situation  reasonably 
well.  The  only  point  that  has  been  raised  that  I  think  ought  to 
be  fixed  and  answered  is,  this  proposition  allows  a  certain  form  of 
lease;  therefore,  it  may  be  taken  to  deny  all  other  forms  of  lease 
upon  the  principle  of  law  that  where  one  thing  is  expressed,  all  others 
are  excluded.  That  is  only  true  so  far  as  the  legislature  is  con- 
cerned. A  proviso  to  a  piece  of  legislation  must  be  considered  in 
connection  with  the  enacting  clause  to  which  it  is  a  proviso.  Now, 
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the  enacting  clause  provides  that  credit  shall  not  be  loaned  by  a 
municipality,  and  the  exception  is  made  to  that,  we  will  call  it  an 
exception,  a  proviso  is  made  for  the  lending  of  credit ;  that  is  all  that 
affects  that  proposition.  It  says  that  a  certain  form  of  lease  shall 
not  militate  against  that  provision  of  the  Constitution,  but  that  pro- 
viso cannot  be  construed  to  be  a  denial  of  all  other  forms  of  lease 
which  have  no  relation  to  the  subject-matter  whatever.  Therefore,  1 
think  the  proposition  that  where  one  thing  is  expressed,  all  others 
are  excluded,  does  not  apply  to  this  proviso.  It  never  applies  to  a 
proviso  except  as  to  the  subject-matter  to  which  it  is  a  proviso. 

Mr.  REED.  Mr.  Chairman:  I  think  if  you  strike  out  the  words 
''merely  because,"  and  put  in  the  word  "although,"  you  may  make  the 
sense  a  little  better ;  "but  a  lease  by  a  municipality  of  a  public  service 
facility  owned  by  it  shall  not  be  construed  to  violate  the  provisions 
of  this  section  although  the  principal  consideration  for  the  lease  is 
the  covenant  of  the  lessee  to  use  and  operate  under  reasonable  regu- 
lations."   It  seems  to  me  that  is  plainer  than  "merely  because." 

The  CHAIRMAN.  That  amends  Mr.  Pejjper's  language.  Is  the 
amendment  accepted?  . 

Mr.  PEPPER.  Mr.  Chairman:  I  accept  that.  I  think  the  sub- 
stance of  that  language  will  be  as  far  as  it  goes  satisfactory  to 
Mr.  Connelly  and  Mr.  English,  because  it  is  in  the  direction  of  greater 
breadth  than  the  language  in  which  I  had  originally  framed  it. 

On  the  question, 

Will  the  Committee  adopt  the  substitute  as  amended  ? 
It  was  adopted. 

NEW  ARTICLE,  SECTION  22. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  22  of  the  proposed  new  article  of  the  Constitution,  the  re- 
port of  the  special  committee  on  local  government  being  that  the 
substitute  for  sections  8  and  15  of  ai'ticle  IX  of  the  present  con- 
stitution shall  become  section  22  of  this  article. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  22.  A  municipality  shall  have  the  power  to  incur  indebtedness  to  an 
amount  not  exceeding  ten  per  centum  upon  th-;  assessed  value  of  the  taxable  pi-op- 
orty  therein,  .but  the  general  assembly  may  by  law  reduce  or  otherwise  further  limit 
such  power. 

A  municipal  ordinance  incurring  a  new  debt  to  an  amount  in  excess  of  'two  per 
centum  upon  the  assessed  value  of  the  taxable  property  within  the  municipality 
shall  be  submitted  to  the  electors  at  a  public  election  in  such  manner  as  shall  bo 
provided  by  law,  and  shall  become  valid  when  approved  by  a  majority  of  the  elec- 
tors voting  thereon.  An  ordinance  of  a  county,  township  or  borough  having  a 
debt  in  excess  of  seven  per  centum  upon  the  taxable  property  therein  incurring  a 
new  debt  shall  become  valid  when  approved  in  like  manner  by  three-fifths  of  the 
electors  voting  thereon. 

In  calculating  the  indebtedness  of  a  municipality  for  the  purpose  of  ascertain- 
ing its  borrowing  capacity,  there  shall  be  deducted  from  the  indebtedness  and  dis- 
regarded in  the  calculation  : 

(a)  The  amount  of  any  indebtedness  incurred  for  public  improvements  se- 
cured by  liens  on  tlie  properties  acquired  and  imposing  no  municipal  obligation 
whatever. 

(b)  Any  debt  incurred  tc  acquire  public  improvements,  provided  the  net  in- 
come derived  from  the  property  acquired  for  the  period  of  iive  years  immediately 
preceding  its  acquisition  shall  have  been  sufficient  to  have  paid  the  interest  and 
sinking  fund  charges  for  five  years  on  such  indebtedness. 

^  (c)  An  amount  equal  to  that  capital  sum  which  will  yield  at  the  current  rate 
of  interest  and  sinking  fund  charges  an  annual  revenue  equal  to  the  net  revenue 
received  by  the  municipality  from  any  public  improvement  during  the  last  preceding 
fiscal  year,  provided  the  debt  incurred  for  the  acquisition  of  the  property  has  not 
been  deducted  under  the  provisions  of  clause  (b)  hereof. 
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On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  CONNELLY.  Mr.  Chairman:  I  desire  to  offer  the  following 
substitute. 

The  CHAIRMAN.   The  substitute  will  be  received. 
The  Secretary  read  the  substitute  as  follows: 

The  net  indebtedness  of  any  municipality  sliall  not  exceed  in  the  aggregate  ten 
per  centum  of  the  assessed  valuation  of  the  taxable  property  therein.  Such  net  in- 
debtedness shall  be  ascertained  in  the  manner  prescribed  by  the  general  assembly. 
The  municipal  authorities  in  incurring  new  debc  to  an  amount  in  excess  of  two  per 
centum  of  the  assessed  valuation  of  the  taxable  property  shall  submit  the  question 
to  the  electors  at  a  public  election  in  the  manner  provided  by  law,  and  such  new 
d(>bt  shall  be  incurred  only  with  the  consent  of  a  majornty  of  the  electors  voting 
thereon.  No  county,  township,  borough  or  other  municipality,  except  the  city  of 
Philadelphia,  having  a  net  debt  in  excess  of  seven  per  centum  of  the  assessed  value 
of  taxable  property  shall  incur  new  debt  without  the  consent  in  like  manner  of 
three-fifths  of  the  electors  voting  thereon.  In  calculating  the  debt  of  a  municipality 
for  the  purpose  of  ascertaining  its  borrowing  capacity,  there  shall  be  deducted  from 
its  existing  debt : 

(a)  Any  indebtedness  authorized  or  incurred  for  public  improvements  to  the 
amount  to  which  such  indebtedness  is  or  shall  be  secured  by  liens  on  the  properties 
acquired  or  to  be  acquired  in  furtherance  of  such  improvements,  and  as  to  which  no 
municipal  obligations  will  be  imposed. 

(b)  So  much  of  the  debt  of  any  municipality  as  shall  have  been  incurred  and 
the  proceeds  thereof  invested  in  any  public  improvement  of  any  character  which 
shall  be  yielding  to  the  said  municipality  an  annual  current  net  revenue.  The 
amount  of  such  indebtedness  shall  be  ascertained  by  capitalizing  the  annual  net 
revenue  from  such  improvement  during  the  iiscal  year  immediately  preceding  the 
time  of  such  ascertainment ;  and  such  capitalization  shall  be  estimated  by  ascer- 
taining the  principal  amount  which  will  yield  such  annual  current  net  revenue  at 
the  average  rate  of  interest  and  sinking  fund  charges  payable  upon  the  indebtedness 
incurred  by  said  municipality  for  such  purposes  up  to  the  time  of  such  ascertain- 
ment. The  method  of  determining  such  amount  to  be  deducted  shall  be  as  provided 
by  law. 

(c)  Where  a  municipality  shall  incur  debt  to  acquire  any  public  improvement 
which  for  a  period  of  five  years  immediately  preceding  its  acquisition  shall  have 
been  earning  net  income  suflieient  on  the  average  to  pay  the  annual  interest  and 
sinking  fund  charges  on  such  debt,  the  debt  so  incurred  may  be  deducted  in  such 
calculation,  but  no  deduction  shall  be  made  therefor  if  a  deduction  be  made  under 
clause  (b)  hereof  of  the  same  indebtedness. 

Mr.  ENGLISH.    Mr.  Chairman:    I  second  the  substitute. 
On  the  question, 

Will  the  Committee  adopt  the  substitute? 

Mr.  FISHER.  Mr.  Chairman:  I  move  to  amend  by  substituting 
for  the  substitute  offered  by  Mr.  Connelly  the  following  to  cover  the 
first,  second  and  third  paragraphs  of  the  report  of  the  'Committee, 
which*  includes  all  of  the  report  up  to  clause  (a). 

The  Secretary  read  the  substitute  as  follows: 

Section  22.  A  municipality  shall  have  the  power,  in  the  manner  provided  by 
law,  to  incur  an  indebtedness  to  an  amount  not  exceeding  ten  per  centum  upon 
the  assessed  value  of  the  taxable  property  therein,  but  no  indebtedness  shall  be 
incurred  or  no  increase  thereof  made  in  excess  of  three  per  centum  of  such  as- 
sessed valuation,  except  with  the  assent  of  a  majority  of  the  electors  of  the  muni- 
cipality voting  at  a  public  election. 

On  the  question, 

Will  the  Committee  agree  to  the  amendment? 

DEBTS  OF  MUNICIPALITIES. 

Mr.  PEPPER.  Mr.  Chairman:  If  it  is  not  an  interruption  to 
Senator  Fisher,  I  was  going  to  asli  whether  it  would  be  possible  for 
the  enlightenment  of  the  rest  of  us  to  have  a  statement  from  Mr. 
Connelly  as  to  the  particular  in  which  his  amendment  differs  from 
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the  report  of  the  committee,  and  then  we  Avill  uuclerstand  better  the 
significance  and  the  object  of  Senator  Fisher's  amendment. 

Mr.  CONNELLY.  Mr.  Chairman :  The  only  change  in  my  proposal 
is  as  you  will  find  on  page  4,  section  22.  I  used  the  words  "the  net 
indebtedness,"  the  municipality  shall  have  power  to  incur  indebted- 
ness. 1  used  the  words  "the  net  indebtedness  of  any  municipality 
shall  not  exceed  in  the  aggregate  ten  per  centum,"  that  is  the  only 
difference,  the  word  "net." 

Mr.  PEPPER.  Mr.  Chairman:  Is  that  the  only  difference  all  the 
way  through? 

Mr.  CONNELLY.  Mr.  Chairman:  That  is  the  only  difference  all 
the  way  through.  I  then  follow  in  that  section  the  present  amend- 
ment to  the  Constitution  which  gives  the  right  of  incurring  indebted- 
ness to  ten  per  cent  to  all  cities,  and  then  I  followed  the  amendment, 
owing  to  local  conditions  that  I  was  not  competent  to  consider  or 
disturb,  which  you  find  on  .page  Gl  of  the  Compilation,  article  XV, 
in  relation  to  Pittsburgli  and  some  other  cities  where  it  requires 
for  a  ten  per  cent  increase  a  vote  of  thi'ee-fifths  of  the  people.  Then 
the  clauses  (a),  (b)  and  (c)  carry  out  the  constitutional  amendment 
-heretofore  adopted  applying  to  Philadelphia  and  otlier  cities  of  the 
state  in  relation  to  loans  and  where  there  is  a  five-year  period  and 
where  there  is  a  one-year  period. 

Mr.  PEPPER.   Mr.  Chairman:    I  thank  you.  « 

The  CHAIRMAN.  May  the  Chair  ask  whether  Mr.  Fisher's  amend- 
ment would  be  workable  as  a  substitute  for  either  proposition,  that 
is,  as  an  amendment  to  either  one? 

Mr.  FISHER.  Mr.  Chairman:  Certainly,  if  this  were  adopted. 
My  thought  was  to  simplify  the  language,  to  reduce  the  amount  of 
verbiage,  and  raise  the  borrowing  capacity  of  all  municipalities  to 
ten  per  cent,  and  raise  the  amount  whicli  may  be  incurred  by  the 
municipality  from  three  per  cent  upon  the  assessed  valuation  of  the 
property  and  then  follow  with  the  deductions  set  forth  in  clauses 
(a),  (b)  and  (c)  with  one  or  two  slight  amendments. 

Mr.  CONNELLYS  Mr.  Chairman:  If  I  understand  the  gentleman's 
thought,  he  still  wants  to  allow  ten  per  cent,  and  that  would  apply 
to  other  cities,  the  ten  j^er  cent  upon  three-fifths  of  the  vote  of  the 
people  instead  of  for  two  per  cent,  to  add  three  per  cent.  Is  that 
the  real  thought? 

Mr.  FISHER.   Mr.  Chairman:    Yes,  sir. 

Mr.  CONNELLY.    Mr.  Chairman:    I  accept  the  amendment. 

Mr.  ENGLISH.  Mr.  Chairman:  What  would  we  do  with  the  other 
sections  which  have  been  worked  ont  so  ingeniously  in  the  city  of 
Philadelphia  for  the  purpose  of  increasing  the  borrowing  power  by 
eliminating  from  the  computation  certain  assets  of  the  municipality? 

Mr.  FISHER.  Mr.  Chairman:  Just  for  tlie  sake  of  clarity,  I 
would  amend  clause  (a)  by  striking  out  after  the  third  line  the 
words  "the  properties  acquired,"  and  insert  in  lieu  thereof  the  words 
"such  improvements." 

The  CHAIRMAN.    Is  that  amendment  accepted? 

Mr.  CONNELLYS  Mr.  Chairman:  No.  I  think  perhaps  th^  Sen- 
ator may  withdraw  his  amendment.  I  followed  the  present  Constitu- 
tion in  relation  to  clause  (a),  for  example,  "and  indebtedness  author- 
ized or  incurred  for  public  improvements  to  the  amount  to  which 
such  indebtedness  is  or  shall  be  secured  by  lien  on  the  property  ac- 
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quired,  or  to  be  acquired  in  furtherance  of  such  improvement,  and 
as  to  which  no  municipal  obligation  will  be  imposed."  I  followed 
the  exact  language  of  the  present  Constitution  because  that  applies 
to  conditions  entirely  outside  of  Philadelphia,  of  which  I  have  no 
particular  knowledge.  I  do  not  want  to  put  anything  in  this  Con- 
stitution to  interfere  with  those  rights,  whatever  they  may  have  been. 

Mr.  FISHEE.  Mr.  Chairman:  The  language  seems  to  me  to  be 
somewhat  restricted  in  itself,  althougli  it  is  in  the  present  provision 
of  the  Constitution,  but  the — 

Mr.  CONNELLY.    Mr.  Chairman:  J-Lxactly. 

Mr.  FISHEE.  Mr.  Chairman:  But  the  amount  of  indebtedness 
incurred  for  public  improvements,  that  vv^ould  be  any  kind  of  public 
improvements,  is  secured  by  liens  on  the  property  acquired.  Now, 
what  is  the  force  and  effect  of  the  word  "acquired?"  Well,  we  usually 
apply  it  to  property  we  get  by  conveyance  of  some  sort.  We  acquire 
it  through  a  deed  of  conveyance  or  conveyance  of  lease.  And  the 
word  "acquire"  would  seem  to  eliminate  facilities  or  improvements 
which  the  municipality  constructed  originally  for  itself.  Now  I 
thought  that  might  be  clarified  and  broadened  by  inserting  the 
words  "such  improvements,"  however  acquired.  Then  in  clause  (c) 
I  would  amend  by  striking  out  in  the  second  line  the  word  "cur- 
rent" and  insert  in  lieu  thereof  the  word  "legal,"  so  that  instead  of 
reading  "at  the  current  rate  of  interest,"  which  is  more  or  less  fluctu- 
ating, it  would  read  "at  the  legal  rate  of  interest,"  which  is  always 
ascertainable  and  gives  you  a  basis  upon  which  to  make  a  computa- 
tion. 

Mr.  CONNELLY.  Mr.  Chairman:  T  accept  both  of  those  amend- 
ments. 

The  CHAIEMAN.  Both  of  Mr.  Fisher's  substitutes  are  accepted 
by  Mr.  Connelly,  and  Mr.  Connelly  otters  his  substitute  as  amended- 
by  Senator  Fisher's  amendments  for  the  report  of  the  Committee. 

Mr.  PEPPEE.  Mr.  Chairman :  May  I  ask  Senator  Fisher  through 
you  whether  in  his  judgment  there  is  anything  to  be  gained  by  substi- 
tuting in  clause  (b)  after  the  exjii'ession  "sinking  fund  charges,"  the 
phrase  "amortization  charges?"  I  understood  that  Senator  Fisher 
had  proposed  an  amendment  to  clause  fc|. 

Mr.  CONNELLY.  Mr.  Chairman:  We  did  not  amend  that.  We 
followed  out  the  constitutional  amendment  previously  made. 

Mr.  FISHEE.    Mr.  Chairman:    On  this  clause  (c)? 

Mr.  PEPPEE.  Mr.  Chairman:  That  is  what  T  understand.  I 
understand  that  Senator  Fisher  proposed  an  amendment  to  clause 
(c),  merely  to  substitute  the  word  "legal"  for  "curi'enf'  in  the  sec- 
ond line.  Then  my  question  ought  not  to  liave  been  addressed  to 
Senator  Fisher,  but  to  the  mover  of  the  resolution,  whether  it  would 
be  advantageous  to  substitute  the  word  "amortization"  for  "sinking 
fund"  in  the  two  cases  where  it  occurs,  the  thought  that  I  have  in 
mind  being  that  it  is  well  to  provide  in  this  section  for  a  case  in  which 
we  have  a  serial  loan  and  not  a  sinking  fund,  but  levy  a  tax  provision 
for  amortization. 

Mr.  CONNELLY.   Mr.  Chairman :    T  have  no  objection. 

Mr.  PEPPEE.  Mr.  Chairman:  The  suggestion  is  acceptable  to 
the  gentleman  that  "amortization  charges"  be  substituted  for  the 
"sinking  fund  charges"  in  the  two  clauses  where  those  words  occur, 
namely  clauses  (b)  and  (c). 
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The  CHAIRMAN.   The  Chair  will  so  understand. 
On  the  question, 

Will  the  Committee  adopt  the  substitute  as  amended? 
It  was  adopted. 

The  CHAIRMAN.  Section  23  was  omitted  from  the  calendar  by 
mistake. 

NEW  ARTICLE,  SECTION  23. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  23  of  the  proposed  new  article  of  the  Constitution,  the  report 
of  the  committee  being  that  section  10  of  article  IX  and  section  3  of 
article  XV  be  dropped  from  the  present  Constitution  and  become 
section  23  of  this  article. 

The  Secretary  read  the  proposed  section  as  follows: 

Section  23.  A  municipalitj'  shall  not  incur  any  indebtedness  to  run  for  more 
than  fifty  years,  and  shall  at  or  before  the  time  of  incurring  such  indebtedness  pro- 
vide for  the  collection  of  an  annual  income  tax  sufficient  to  pay  the  interest  and  also 
the  principal  thereof  at  roaturity.  and  shall  create  a  sinking  fund  which  shall  be 
inviolably  pledged  for  the  payment  thereof;  provided,  that  certificates  of  indebted- 
ness or  other  obligations  to  mature  within  the  current  fiscal  year  may  be  issued  in 
anticipation  of  the  collection  of  current  revenues. 

'On  the  question, 

Will  the  Committee  agree  to  the  report? 
*  Mr.  PEPPER.    Mr.  Chairman:    I  offer  the  following  substitute. 
The  Secretary  read  the  substitute  as  follows: 

Section  23.  A  municipality  shall  not  incur  any  indebtedness  to  run  for  more 
than  fifty  years,  and  it  shall  be  optional  with  the  municipality  whether  the  serial 
method  or  sinking  fund  method  of  repayment  shall  be  adopted.  In  case  the  serial 
method  is  adopted,  the  municijiality  shall,  at  or  before  the  time  of  incurring  such 
indebtedness,  provide  for  the  collection  of  such  annual  tax  as  shall  be  suflicient  to 
pay  the  total  interest  and  the  proportional  part  of  the  principal  maturing  each  year. 
In  case  the  sinking  fund  method  shall  be  adopted,  the  municipality  shall  at  or  before 
the  time  of  incui-ring  such  indebtedness  provide  for  a  sinking  fund  sufficient  to  dis- 
charge the  indebtedness  at  maturity  and  inviolably  pledged  to  such  use,  and  shall 
further  provide  for  the  collection  of  an  annual  tax  sufficient  to  pay  interest  and 
meet  sinking  fund  requirements,  certificates  of  indebtedness  or  other  obligations  to 
mature  within  the  current  fiscal  year  may  be  issued  in  anticipation  of  current 
revenue. 

On  the  question, 

Will  the  Committee  adopt  the  substitute? 

Mr.  CONNELLY.  Mr.  Chairman:  I  offer  the  following  substitute 
for  section  23. 

The  CHAIRMAN.    The  substitute  will  be  received. 
The  Secretary  read  the  substitute  as  follows: 

Section  23.  In  incurring  indebtedness  any  municipality  may  issue  its  obliga- 
tions maturing  not  later  than  fifty  years  from  the  date  thereof,  and  except  as  herein 
provided,  shall  create  a  sinking  fund  sufficient  to  retire  such  obligations  at  maturity, 
to  which  purpose  said  sinking  fund  shall  bo  inviolably  pledged.  The  payments  to 
such  sinking  fund  may  be  in  equal  or  graded  annual  or  other  periodical  installments. 
But  such  obligations  may  be  made  to  mature  serially,  beginning  one  or  more  years 
after  the  date  thereof,  and  not  extending  beyond  fifty  years  from  such  date.'  No 
municipality  shall  incur  any  indebtedness  unless  it  shaU  at  or  before  the  incurring 
thereof  provide  for  the  collection  of  an  annual  tax  sufficient  to  pay  the  interest  and 
also  the  principal  of  such  debt  at  maturity.  When  serial  obligations  shall  be  issurd 
as  herein  provided,  tlie  proceeds  of  the  tax  levied  to  pay  the  principal  thereof  shall 
in  lieu  of  payment  into  a  sinking  fund  be  used  for  the  discharge  of  such  serial  issues 
as  they  shall  respectively  mature;  provided,  that  certificates  of  indebtedness  or  oth"r 
obligations  to  mature  within  the  current  fiscal  year  mav  be  issued  in  anticipation 
of  the  collection  of  current  revenue.  Where  any  indebtedness  shall  be  incurred  by 
any  municipality  for  the  purpose  of  the  construction  or  acquisition  of  public  works 
of  any  character,  from  which  income  or  revenue  is  to  be  derived  by  said  munici- 
pality, or  for  the  reclamation  of  land  to  be  used  for  the  construction  of  wharves  or 
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docks  owned  or  to  be  owned  .by  it,  such  obligations  may  be  in  an  amount  sufficient 
to  provide  for  and  may  include  the  amount  of  the  interest  and  sinking  fund  or  serial 
charges  which  may  accrue  thereon  throughout  the  period  of  construction  or  ac- 
quisition and  until  the  expiration  of  one  year  after  the  completion  thereof,  but  not 
extending  beyond  five  years  from  the  incurring  of  such  debt,  and  said  municipality 
shall  not  be  required  to  levy  a  tax  to  pay  said  interest  and  sinking  fund  charges 
until  the  expiration  of  the  said  period  of  one  year  from  the  completion  of  such  con- 
struction or  acquisition. 

On  the  question,  ^ 

Will  the  Committee  adopt  the  substitute? 

SINKING  FUND. 

Mr.  PEPPER.  Mr.  Chairman:  I  will  accept  the  substitute  and 
amendment  of  Mr.  Connelly  in  lieu  of  my  proposal.  If  I  got  those 
provisions  with  accuracy  and  fullness,  I  think  they  safeguard  some 
things  that  were  omitted  from  the  proposal  as  I  originally  made  it. 
I  was  particularly  anxious  to  cover  the  point  that  where  you  issue 
serial  bonds  there  should  be  a  precedent  provision  for  a  tax  levy 
to  care  for  their  maturity,  and  that  is  very  carefully  covered  by  Mr. 
Connelly's  amendment,  if  I  caught  it. 

Mr.  CONNELLY.  Mr.  Chairman:  "When  serial  obligations  shall  be 
issued  as  herein  provided,  the  proceeds  of  the  tax  levied  to  pay  the 
principal  thereof  shall  in  lieu  of  payment  into  a  sinking  fund  be 
used  for  the  discharge  of  such  serial  issues  as  they  shall  respectively 
mature." 

On  the  question  recurring, 

Will  the  Committee  adopt  the  substitute? 

It  was  adopted. 

NEW  ARTICLE,  SECTION  24. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  24  of  the  proposed  new  article  of  the  Constitution,  proposed 
by  Mr.  Pepper. 

The  Secretary  read  the  section  as  follows: 

Section  24.  The  general  assembly  may  for  the  purpose  of  administering  any 
general  law  divide  the  state  into  one  or  more  districts,  and  may  create  in  each 
tiistriot  one  or  more  administrative  agencies  composed  of  all  jiersons  of  a  defined 
class  or  classes  in  the  district  subject  to  the  provisions  of  the  law,  and  impose 
on  such  agencies  the  duty  of  carrying  out  the  law  among  their  members.  Admin- 
istrative agencies  shall  not  be  construed  to  be  municipalities,  or  subject  to  the  pro- 
visions of  this  Constitution  pertaining  thereto  unless  the  general  assembly  so  pro- 
vides. 

On  the  question, 

Will  the  Committee  adopt  the  proposed  section? 

ADMINISTRATIVE  AGENCIES. 

Mr.  PEPPER.  Mr.  Chairman :  This  section  represents  a  proposal 
which  it  would  not  have  occurred  to  me  to  suggest,  because  my  thought 
has  not  run  along  the  lines  that  this  proposal  follows,  but  my  atten- 
tion having  been  called  to  the  subject-matter,  it  did  seem  to  me  to  be 
highly  important  that  the  subject  should  be  presented  to  the  Com- 
mission for  its  consideration ;  hence  the  pending  resolution.  I  think 
perhaps  I  can  make  the  meaning  of  the  proposal  clearer  by  taking  a 
particular  illustration.  If  it  be  assumed  that  the  war  risk  insurance 
set  on  foot  by  the  government  of  the  United  States  were  to  be  con- 
tinued as  a  permanency,  I  think  it  that  before  long  all  persons  holding 
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these  government  policies  would  necessarily  have  been  associated  in 
some  form  of  legal  or  voluntary  association  for  the  protection  of  their 
own  interests  and  for  the  purpose  of  taking  the  necessary  action  in 
connection  with  the  selection  of  those  who  were  to  administer  the 
interests  and  generally  determine  the  questions  that  arise  in  connec- 
tion with  such  administration.  This  section  is  a  proposal  that 
the  general  assembly  shall  be  empowered  in  cases  like  the  one  that  I 
have  suggested  to  provide  a  form  of  association  for  all  those  persons 
affected  by  the  operation  of  the  general  law  to  the  end  that  the  law 
may  be  properly  administered  according  to  its  intent  and  purpose.  If, 
for  example,  the  existing  commission  on  the  subject  of  health  insur- 
ance should  report  to  the  legislature  of  Pennsylvania  an  act  of  a  gen- 
eral character  providing  for  the  type  of  insurance  which  the  commis- 
sion has  under  consideration,  the  act  would  require  an  administrative 
machinery.  That  administrative  machinery  would  be  personal  as  dis- 
tinguished from  local.  That  it  is  to  say,  it  would  be  a  machine  made 
up  of  people  affected  by  the  operation  of  the  law,  as  distinguished  from 
the  delimitation  of  an  area  of  geographical  division  of  the  state  such 
as  we  are  accustomed  to  think  of  when  Ave  create  municipalities  or 
districts  for  governmental  or  political  purposes.  Here  is  a  proposal 
that  the  general  assembly  might  create  an  administrative  agency 
composed  of  all  persons  affected  by  the  liealth  insurance  act  with 
certain  powers  respecting  the  choice  of  those  who  are  to  administer 
the  act,  and  such  other  matters  as  the  general  assembly  might  see  fit 
to  refer  to  the  determination  of  those  who  are  affected  by  the  provi- 
sion of  the  statute.  If  there  was  to  be  an  act  on  the  subject  of 
arbitration  for  the  adjustment  of  difficulties  between  employer  and 
employee  and  administrative  provisions  guarding  all  those  affected 
by  the  act,  an  agency  for  the  purpose  of  carrying  its  provisions  into 
effect  would  be  in  order.  Under  such  a  condition  as  this  the  pro- 
vision might  have  application  also  to  associations  in  connection  with 
the  administration  of  the  workmen's  compensation  law  and  other 
acts  of  general  application  touching  great  numbers  of  persons  who 
because  they  are  affected  by  the  act  become  subject  to  a  bond  of 
association  growing  out  of  the  fact  that  they  are  thus  affected.  It 
seems  to  me  proper  to  give  to  the  general  assembly  the  right  to  deal 
with  these  people  in  that  capacity,  and  as  thus  bound  together,  to 
the  extent  that  it  may  be  necessary  to  effectively  administer  the  law 
and  carry  out  its  purpose.  It  is  to  give  the  general  assembly  that 
right,  a  new  thing  in  our  system,  that  this  section  has  been  proposed. 
I  see  no  objection  to  it.  It  seems  to  me  to  be  a  proper  form  of  legis- 
lation, and  I  am  told  that  there  is  likely  to  be  real  need  for  it.  Under 
those  circumstances  I  feel  warranted  in  introducing  the  amendment. 
It  will  be  observed  that  the  section  safeguards  what  otherwise  would 
be  an  implication,  namely,  that  the  agency  thus  created  would  be  a 
municipality  within  the  constitutional  definition  of  that  term,  and 
this  section  provides  that  the  agencies  thus  created  shall  not  be  muni- 
cipalities within  the  meaning  of  the  Constitution  unless  the  legisla: 
ture  specifically  includes  them  in  that  class. 

The  CHAIKMAN.  As  the  Chair  gathers  from  the  reading  of  the 
section — and  possibly  from  Mr.  Pepper's  explanation — the  Chair 
is  afraid  it  v/ould  be  construed  to  decentralize  the  state  government, 
and  the  whole  drift  of  things  in  the  state  government  is  to  centralize 
the  state  government  in  Harrisburg.   For  that  purpose  we  are  going 
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to  build  great  office  buildings  here,  because  we  are  going  to  call  in 
all  the  agencies  of  the  state,  such  as  the  state  workmen's  compen- 
sation bureau,  so  that  they  will  function  here,  the  experience  being — 
I  am  stating  these  things  for  the  information  of  the  Commission — that 
when  the  agencies  of  the  state  get  far  away  from  the  center  tliey  lose 
contact  with  it  and  cannot  be  properly  and  well  administered.  There- 
fore, as  the  wording  of  tlie  section  Avould  permit  a  decentralization  of 
the  power,  it  might  be  a  dangerous  experiment  in  state  government 
and  against  the  whole  trend  of  things  in  the  state  government  as 
it  is  now  intended  to  be  worked  out. 

Mr.  REED.  Mr.  Chairman :  May  I  ask  whether  there  is  anything 
today  to  prevent  the  state,  if  you  find  it  necessary,  to  create  an 
agency  in  the  city  of  Pittsburgh  for  some  purpose? 

The  CELATRMAN.  That  is  done.  We  have  created  an  agency  in 
Philadelphia,  the  workmen's  conipensation  board,  and  in  Pittsburgh 
and  in  Scranton,  and  so  on,  but  they  are  centering  more,  and  we 
are  gathering  them  more  and  more  here.  We  find  that  makes  the 
best  administration,  at  least  it  seems  so  to  us. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  proposed  section? 
It  was  not  adopted. 

NEW  ARTICLE,  SECTION  12. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  12  of  the  proposed  new  article  of  the  Constitution,  the  re- 
port of  the  special  committee  on  local  government  being  that  the 
new  section  shall  read  as  follows. 

The  Secretary  read  the  section  as  follows: 

Section  12.  Cities,  or  cities  of  any  particular  class,  may  be  given  the  right  and 
power  to  frame  and  adopt  their  own  charters  and  to  exercise  the  powers  and  au- 
thority of  local  self-government;  subject,  however,  to  such  restrictions,  limitations 
and  regulations  as  may  be  imposed  by  the  legislature.  Laws  also  may  be  enacted 
affecting  the  organization  and  government  of  cities  and  boi-oughs,  which  shall  be- 
come eifective  in  any  city  or  borough  only  when  submitted  to  the  electors  thereof 
and  approved  by  a  majority  of  those  voting  thereon. 

On  the  question, 

Will  the  Committee  adopt  the  report? 

Mr.  REED.  Mr.  Chairman:  Was  not  that  argued  out  last  week? 
I  thought  we  went  over  that  "home  rule"  proposition. 

HOME  RULE. 

Mr.  ENGLISH.  Mr.  Chairman :  If  the  gentlemen  will  bear  with 
me  for  a  moment  I  would  like  to  explain  to  the  Commission  the  dis- 
tinction between  this  proposal  and  that  whiV;h  was  acted-^upon  last 
week.  I  regret  very  much  that  we  are  approaching  the  close  of 
the  session,  and  that  many  of  us  are  anxious  to  go.  It  does  seem 
to  me  that  the  matter  is  of  rather  urgent  importance,  and  one  that 
we  ought  not  to  fail  to  express  in  some  form  in  the  tentative  draft 
of  the  Constitution  of  the  state.  The  section  Avhich  has  just  been 
read  is  a  literal  rescript  of  joint  resolution  No.  4  which  was  adopted 
by  the  legislature  in  1919.  I  speak  of  that  because  it  indicates  that 
there  is  a  very  sound  and  vei-y  pronounced  public  sentiment  behind 
this  provision.  It  was  prepared,  I  am  informed,  by  the  legal  com- 
mittee of  the  league  of  third  class  cities,  consisting  of  thirty-five 
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municipalities,  ranging  in  population  from  ten  to  one  hundred  thou- 
sand people.  The  section  in  question  is  distinguishable  from  those 
acted  upon  last  week  in  that  this  section  removes  the  constitutional 
barrier  which  would  stand  in  the  way  of  the  legislature's  granting 
to  municipalities  of  the  state  the  home-rule  provision  as  the  le^is- 
hiture  in  its  judgment  sees  fit.  The  difficulty  as  I  find  it,  Mr.  Chair- 
man, in  examining  this  question  has  been  reached  when  an  attempt 
is  made  in  the  Constitution  to  draw  the  line  of  demarcation  between 
the  powers  that  are  essentially  local  and  that  ought  to  be  left  to  the 
municipality  and  the  powers  that  are  essentially  general  and  ought 
to  be  retained  by  the  state.  Perhaps  that  difficulty  was  threshed  out 
last  week  in  the  discussion  of  this  quesion.  I  seems  to  me  that  the 
solicitors  of  the  third  class  cities  have  met  the  issue  squarely  by  pre- 
paring this  section  which  leaves  to  the  state  through  its  legislature 
the  right  to  determine  what  local  powers  should  be  delegated  to  the 
municipalities.  Therefore  there  would  be  no  difficulty  of  construction 
at  any  time,  because  I  think  it  may  reasonably  be  inferred  that  the 
legislature  would  only  delegate  to  the  municipalities  the  powers  that 
.  tliey  ought  to  have. 

I  think  that  the  latter  part  of  the  section  is  especially  important, 
because  without  it  the  section  would  not  be  very  effective.  When 
the  legislature  has  determined  the  character  of  the  local  powers  that 
ought  to  be  left  with  the  municipality,  it  seems  to  me  that  having  de- 
fined the  local  jurisdiction  of  the  city  the  legislature  ought  not  to  be 
in  a  position  to  take  away  the  powers  granted  without  the  consent 
of  the  people.  Now  let  me  illustrate  what  I  have  in  mind  by  one 
or  two  examples.  Heretofore  in  Pennsylvania,  as  was  pointed  out 
in  the  preceding  debate,  we  have  proceeded  upon  the  administrative 
agency  theory,  so  far  as  cities  are,  concerned,  that  they  are  mere 
agencies  of  the  state  and  that  their  powers  could  be  taken  away  and 
their  boundaries  changed  at  any  time  the  state  decides  to  do  so. 
In  the  third  class  city  act  of  1913  the  legislature  imposed  upon  the 
thirty-five  municipalities  a  form  of  government  popularly  known  as 
the  commission  form  of  government.  There  was  a  great  deal  of  ob- 
jection to  it  from  various  cities  which  were  not  satisfied  with  it.  Per- 
sonally I  believe  it  to  be  a  good  thing,  but  the  framework  was  pre- 
pared here  and  sent  on  to  these  various  communities  and  imposed 
upon  them,  and  it  was  necessary  legally  that  they  adopt  it  and 
comply  with  it,  which  was  done.  Now,  one  of  the  benefits  of  that  act 
of  assembly  was  the  nonpartisan  election  of  local  ofiicers.  It  was 
put  into  operation  in  the  election  of  1914,  and  has  been  adhered  to 
ever  since.  In  the  last  session  of  the  legislature,  because  of  some 
possible  partisan  advantage  somebody  thought  might  be  gained  by  it, 
a  short  act  was  put  through  the  legislature  repealing  the  nonpartisan 
feature  of  the  act  of  1913  so  far  as  it  concerned  cities  of  the  third 
class,  so  that  in  the  last  election  the  people  who  had  become  accus- 
tomed to  this  other  method  of  election  found  themselves,  without 
being  consulted  at  all,  suddenly  turned  back  on  the  old  method  of 
electing  local  officers.  Nov,%  that  sort  of  thing  was  naturally  the  cause 
of  a  great  deal  of  resentment.  Again,  a  city  that  in  the  present  census 
shall  exceed  in  population  one  hundred  thousand  people  will  find 
that  it  must  absolutely  change  its  form  of  government.  Under  the 
act  of  1913  there  was  a  combination  in  the  council  of  five  persons 
of  the  executive-administrative  functions  of  third  class  city  gov- 
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eiument;  That  combination  has  been  severed  as  to  second  class  cities, 
and  the  council  is  purely  a  legislative  body,  and  the  administrative 
functions  are  taken  care  of  by  the  mayor  and  heads  of  departments, 
notwithstanding  the  fact  that  they  still  have  the  same  community  ac- 
customed to  a  particular  form  of  government.  Because  of  the  mere 
accident  of  an  increase  in  population  which  does  not  raise  or  create  a 
single  local  problem,  it  is  necessary  absolutely  to  change  the  local 
form  of  government  of  the  people. 

Now,  I  submit  that  in  all  likelihood  when  the  provisions  of  this 
section  are  taken  advantage  of  by  the  legislature  that  the  people  will 
be  permitted  to  prepare  for  themselves  a  form  of  government  which 
they  like.  After  all,  it  is  jjurely  a  local  matter,  the  framework  of  the 
government  is  something  which  concerns  the  people  of  the  locality 
alone — the  framework  of  local  government  I  mean — they  pay  the 
taxes.  The  problems  of  these  thirty-five  municipalities  in  the  third 
class  are  no  more  similar  than  is  their  climate,  or  their  topography, 
or  their  geographical  situation.  It  was  touched  upon  in  the  pre- 
ceding debate  that  there  might  not  be  that  uniformity  of  government 
to  which  we  have  been  accustomed.  To  my  mind  that  is  not  an  ob- 
jection to  this  section.  If  the  legislature  sees  fit  to  delegate  to  the 
municipality  that  portion  of  its  legislative  power  which  is  necessary 
now  to  enable  the  municipality  to  make  its  own  framework  of  govern- 
ment, it  seems  to  me  that  there  is  no  necessity  of  having  them  all 
alike.  They  are  not  alike  at  the  present  time.  In  northwestern  Penn- 
sylvania we  have  to  the  east  of  us  the  city  of  Butl'alo,  in  the  state  of 
New  York.  We  have  on  the  west  of  us  the  city  of  Cleveland,  in  the 
state  of  Ohio.  We  are  nearer  to  them  commercially  and  personally, 
I  think,  than  any  other  city  in  the  commonwealth  of  Pennsylvania. 
Our  intercourse  is  more  frequent  with  them,  and  yet  their  government 
or  framework  for  their  local  government  is  as  different  from  ours  as 
from  each  other.  We  have  on  the  south  the  city  of  Pittsburgh,  a  city 
of  the  second  class,  with  an  entirely  different  form  of  government.  So 
I  submit  that  there  is  no  reason  why  necessarily  communities  which 
a?e  different  in  population,  which  are  different  in  location,  which  are 
different  in  climate,  which  are  made  up  of  people  of  entirely  different 
views,  and  which  have  entirely  different  problems,  must  all  be  fitted 
on  some  sort  of  corresponding  basis  and  made  to  adopt  the  same 
form  of  government.  There  is  no  reason  for  it.  The  clear  trend  of 
modem  thought  is  in  the  direction  of  allowing  these  municiijalities 
to  select  their  own  form  of  government.  It  seems  to  me  that  thought 
if;  crystalized  or  expressed  in  this  section,  which  is  merely  a  rescript 
of  the  resolution  adopted  by  the  legislature  at  the  last  session,  and 
that  we  will  be  ignoring  the  trend  of  the  times  unless  we  take  cogniz- 
ance of  that  fact.  Now,  in  all  the  forms  of  home  rule  that  are  dis- 
cussed, and  find  expression  in  the  constitutions  of  the  various  states, 
and  there  are  many  other  forms,  this  is  the  very  mildest  because  it 
leaves  it  entirely  to  the  state  to  declare  through  its  legislative  agency 
the  kind  of  power  that  will  be  given  to  the  municipality.  But  once 
the  powers  are  conferred  they  ought  not  to  be  ruthlessly  taken  away 
because  undoubtedly  they  will  be  essentially  local  in  their  govern- 
ment. Now,  it  may  be  detex'mined  that  these  rights  ought  to  be  lim- 
ited to  the  necessities  of  the  city.  The  section  as  provided  by  the  city 
solicitors  includes  boroughs.  Personally  I  would  have  no  quarrel  with 
that  situation,  but  I  think  it  proper  to  report,  with  the  consent  of  the 
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other  members  of  the  committee,  the  section  exactly  as  it  has  been 
prepared  by  the  city  solicitors  and  exactly  as  it  has  been  formally 
expressed  in  a  joint  resolution  of  the  legislature. 

MR.  ALTER  IN  THE  CHAIR. 

Mr.  SOHAFFER.  Mr.  Chairman:  I  am  opposed  to  this  section, 
little  as  I  like  to  differ  with  my  friend  from  Erie.  I  have  lived  all 
my  life  in  a  city  of  the  third  class.  I  happen  to  represent  profes- 
sionally other  municipal  units  of  the  state.  I  am  counsel  for  one 
of  the  largest  first  class  townships  and  counsel  for  one  of  the  bor- 
oughs in  my  county.  I  have  had  to  be  familiar  with  the  third  class 
city  legislation  in  the  capacity  of  city  solicitor  or  because  intex'ests 
1  represent  have  been  vitally  affected  by  the  form  of  government  that 
they  have.  I  do  not  want  to  repeat  the  arguments  which  I  made  here 
last  week,  or  have  made  before;  I  only  want  to  state  the  general 
proposition,  and  that  is,  that  I  am  unalterably  opposed  to  localism  in 
government  of  the  municipality.  I  think  home  rule  is  an  utter  mis- 
nomer, when  you  consider  the  legislation  which  exists  for  the  muni- 
cipalities in  this  state.  I  think  it  would  be  a  disastrous  thing  for 
Erie  to  be  more  closely  tied  up  with  Buffalo  and  Toledo  than  with 
tljose  of  us  in  Pennsylvania  who  are  interested  in  her.  I  want  to  keep 
up  the  association  and  the  relation  between  my  city  down  in  the 
southeast  corner  of  the  state  with  Erie  up  in  the  extreme  northwest 
corner.  I  think  it  is  a  fine  thing  for  the  state  that  we  should  be  as- 
sociated together  and  should  have  the  same  interests.  My  friend,  Mr. 
English,  brought  a  member  of  his  own  bar  in  to  see  me  last  week 
about  a  matter  of  very  great  concern  to  the  city  of  Erie,  affecting  one 
of  its  very  large  industries.  The  problem  that  he  presented  to  me 
coming  from  Erie  was  precisely  the  same  kind  of  problem  I  had  to 
consider  for  a  large  industry  in  my  own  town.  Erie  is  located 
on  the  Great  Lakes,  and  we  are  located  on  the  great  river  that  dips 
into  the  sea,  and  so  I  found  that  his  problems  were  my  problems.  In 
going  over  the  third  class  city  act  together  in  trying  to  get  light  on 
the  problem  that  he  had  to  submit  which  the  city  was  concerned  in,  it 
was  extraordinary  the  number  of  interests  that  we  had  in  common 
so  far  as  the  waters  we  bordered  upon  were  concerned.  This  pro- 
vision would  end  all  that.  We  would  know  nothing  about  Erie  or  its 
government;  we  would  know  nothing  about  Harrisburg  or  its  govern- 
ment ;  and  we  vrould  have  absolutely  no  community  of  interests.  The 
things  that  mnv  be  done  in  other  states  are  not  applicable,  as  my 
investigation  shows,  to  the  situation  in  Pennsylvania,  for  the  reason 
that  in  New  York  they  legislate  for  the  cities  by  name.  They  do  not 
even  legislate  for  them  in  classifications.  The  same  thing  is  true  in 
Ohio,  and  the  same  thing  is  true  in  a  great  many  other  states.  Now 
I  think  under  the  system  of  classification  that  we  have  adopted- 
classifying  the  cities  in  seven  classes— all  the  cities  will  fit  in  to- 
gether in  a  scheme  that  relates  their  affairs  in  the  different  classes 
each  to  the  other.  Now  this  provision  provides  that  cities,  or  cities 
in  particular  classes,  may  be  given  the  right  and  power  to  frame  and 
adopt  their  own  charters  and  to  exercise  the  power  and  authoritv  of 
local  self-government,  subject,  however,  to  such  restrictions,  limita- 
tions and  regulations  as  may  be  imposed  by  the  legislature.  That 
would  affect  principally  cities  of  the  third  class. 
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I  have  here  the  third  class  city  act,  with  every  amendment  that 
has  been  made  to  it.  There  is  not,  and  there  cannot  be,  a  broader 
and  more  comprehensive  system  of  government  than  that  provided 
by  the  third  class  city  act.  I  think  it  is  a  fine  thing  for  the  state 
that  all  of  the  city  solicitors  gather  together.  They  do  not  all  agi-ee,, 
but  there  is  an  accommodation  finally  of  view,  and  there  is  a  com- 
munity of  interest  that  is  of  great  advantage  to  the  state,  and  that 
would  be  to  the  disadvantage  of  the  state  if  each  of  those  municipali- 
ties went  off  on  its  own  hook  and  on  its  own  account.  My  friend  from 
Erie  and  I  may  differ  on  the  question  whether  the  election  of  commis- 
sioners in  the  cities  by  a  non-partisan  system  of  election  is  or  is  not  a 
good  thing.  I  was  in  favor  of  going  back  to  the  partisan  system  be- 
cause I  thought  it  gave  the  municipality,  the  citizens  of  the  munici- 
pality, better  control  than  it  did  if  they  were  elected  on  a  non-partisan 
ballot.  Our  commissioners  the  last  time  were  elected  on  partisan  nom- 
inations, and  we  got  as  a  matter  of  fact  the  same  men  as  we  would 
have  gotten  if  they  had  been  elected  on  a  non-partisan  ballot.  But  the 
concensus  of  opinion  was  that  the  act  should  be  changed  in  that 
respect.  If  that  does  not  work  out  well  then  the  thirty-five  cities 
will  get  together,  or  the  number  that  are  in  the  various  classifica- 
tions, and  they  will  work  out  a  system  that,  measured  by  the  state 
at  large,  will  be  an  advantage  to  the  state,  and  it  seems  to  me  an  ad- 
vantage to  the  municipality.  Now,  in  this  third  class  city  act  there  are 
the  broadest  provisions  of  government  that  can  be  imagined,  broader 
than  the  first  class  city  is,  broader  than  in  the  first  or  second  class 
city  acts.  In  this  act  there  is  an  initiative  and  there  is  a  referendum 
on  a  twenty  per  centum  petition  of  the  electors  of  a  municipality.  I 
would  not  be  personally  for  the  initiative,  I  am  opposed  to  the  initia- 
tive, and  I  am  opposed  to  the  referendum ;  but  they  are  there,  and  un- 
der that  system  of  government  the  cities  can  initiate  legislation,  and 
initiating  legislation,  it  can  not  be  changed  in  council  and  it  must 
be  submitted  as  initiated  by  the  initiative  petition.  That  is  the  prin- 
ciple of  the  referendum,  and  all  legislation  or  ordinances  passed  by 
city  council  can  come  back  to  the  people  on  petition  of  the  people  for 
a  referendum  vote,  whether  or  not  that  shall  be  approved.  So  that 
within  the  municipality  itself — and  the  framework  of  the  government 
must  be,  it  seems  to  me,  on  the  general  lines  of  this  kind  of  frame- 
•  work  of  government — the  largest  share  of  home  rule  that  can  be 
imagined  is  already  guaranteed  to  all  of  the  citizens  in  cities  of  the 
third  class.  The  amendment  goes  on  to  provide  also  that  laws  may 
be  enacted  affecting  the  organization  and  government  of  cities  and 
boroughs  which  shall  become  effective  only  when  submitted  to  the 
electors  thereof,  and  approved  by  a  majority  of  those  voting  thereon. 
Now,  if  that  is  a  good  system,  it  must  be  a  good  system  for  every 
municipal  division  of  the  state. 

It  would  not  be  right  to  say,  for  instance,  that  the  great  township 
of  Lower  Merion,  which  in  the  census  of  ten  j'ears  ago  had  over 
eighteen  thousand  people,  and  which  today  very  likely  has  thirty- 
five  thousand,  should  be  denied,  because  it  is  a  township  of  the  first 
class,  the  right  to  change  its  government,  when  just  a  feAV  miles  off 
is  Coatesville,  which  is  a  city  of  the  third  class,  with  less  population 
than  Lower  Merion,  and  which  would  have  the  right  to  change  its 
form  of  government.  Now  let  us  see  where  we  would  land  on  this. 
As  I  say,  I  am  solicitor  for  one  of  the  boroughs  in  my  county. 
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If  I  recall  correctly,  there  are  twenty-two  boroughs  in  that  small 
county  geographically  in  which  I  live.  There  are  eight  boroughs 
between  the  city  of  Chester  and  South  Philadelphia,  less  than  eight 
miles  distant.  Under  this,  let  me  say,  that  the  borough  code,  which 
I  also  happen  to  have  here — and  I  would  like  to  give  to  Mr.  English 
a  set  of  these,  because  there  is  every  decision  of  the  supreme  court 
and  every  amendment  of  the  acts  in  both  third  class  cities  and  bor- 
oughs and  first  class  townships  that  have  been  passed  and  rendered — 
confers  a  very  large  measure  of  home  rule.  With  those  eight  bor- 
oughs what  would  happen?  The  legislature  has  passed  a  general  bor- 
ough code.  It  is  as  scientifically  drawn  a  piece  of  legislation  as 
can  be  imagined.  I  had  no  part  in  the  drawing  of  it,  but  I  have 
operated  under  it  ever  since  it  was  drawn  for  the  boroughs  I  repre- 
sent. I  have  to  deal,  as  every  active  lawyer  has  to  deal,  with  these 
municipal  divisions  in  my  county,  and  we  all  think  of  things  in  the 
local  way,  because  that  is  the  way  they  present  themselves  to  us. 
Now  what  would  happen,  and  it  might  happen  to  the  gentlemen  of 
the  Philadelphia  bar,  the  legislature  might  pass  another  code,  and 
of  the  eiglit  boroughs  down  between  Chester  and  Philadelphia  some 
of  them  adopt  it,  others  veto  it  under  this  amendment.  Then  what 
do  you  have?  Why  just  as  soon  as  you  do  that  you  can- 
not legislate  generally  for  boroughs  at  all.  And  how  do  they  get 
their  charters?  In  what  form  would  they  be?  Where  would 
they  exist?  They  would  exist  on  the  minute  book  of  the  bor- 
ough or  in  the  courthouse,  or  some  ijlace  registered  as,  a  charter. 
Where  would  there  be  any  safety  in  dealing  with  the  municipal 
division,  when  you  come  to  pass  on  questions  of  loans  hereafter,  if 
there  was  such  a  mix-up  in  government  as  that  would  be?  Boroughs 
would  be  divided  by  streets  as  their  boundary  lines.  You  step  on  one 
side  of  the  street  and  that  borough  has  one  form  of  government,  and 
you  take  two  steps  and  go  over  on  the  other  side  of  the  street  and 
that  borough  has  another  form  of  government.  I  think  that  ought 
not  to  be  in  a  great  state  like  this.  1  think  there  ought  to  be  absolute 
uniformity  in  the  borough  governments  throughout  the  state,  because, 
as  I  say,  this  borough  code  was  drawn  by  the  borough  solicitors.  It 
was  drawn  by  them  in  conference  with  the  Legislative  Reference 
Bureau,  and  I  think  better  put  together,  is  more  scientifically  drawn, 
than  the  townshii)  code  or  the  third  class  city  act.  Now,  when  it 
comes  to  the  act  regulating  the  affairs  of  first  class  townships — and 
my  experience  with --first  class  township  government  is  that  it  is 
one  of  the  best  forms  of  government  that  was  ever  devised — there  are 
great  growing  areas  governed  entirely  l)y  it.  LoAver  Merion  in  Mont- 
gomery county,  Radnor.  Haverford,  Upner  Darby,  Ridley  township 
in  my  county,  and  great  townships  in  the  coal  districts  are  all  gov- 
erned by  this  first  class  township  act.  In  some  of  the  first  class  town- 
ships like  Lower  Merion  the  population  is,  as  T  referred  to  a  moment 
ago,  in  excess  of  almost  any  borough  in  the  state. 

I  helped  to  draw  this  act,  as  one  of  the  solicitors  of  the;  first  class 
townships,  and  therefore  I  cannot  say  what  I  have  said  about  the 
other,  but  what  I  can  say  is  that  it  has  successfully  worked  out  in 
widely  different  and  diverse  sections  of  the  state,  and  has  worked 
out  in  broad  lines  to  the  satisfaction  of  the  people  who  live  in  the 
various  communities.  Now,  if  it  is  the  right  thing  that  the  twenty- 
two  boroughs  in  my  county  shall  have  twenty-two  different  forms  of 
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government,  if  it  is  the  right  thing  that  thirty-five  cities  of  the  state 
shall  have  thirty-five  dift'erent  forms  of  government,  then  it  seems 
to  me  that  all  tlie  first  class  townships  ought  to  have  the  same  right, 
because  they  have  the  legislative  function  which  second  class  town- 
ships do  not  have ;  they  too  ought  to  have,  each  one  of  them,  the  right 
to  local  self-government.  Then  what  do  you  have?  Why  we  have 
that  crazy-quilt  of  municipal  government  in  Pennsylvania  that  does 
not  have  its  equal  in  any  other  great  state  in  the  country.  Therefore, 
I  am  opposed  to  it.  I  am  opposed  to  it  because  while  there  may  be 
some  differences  between  what  I  and  my  friend  from  Erie  may  think, 
we  should  for  the  most  pai>t  be  harmonized.  There  are  fifty  different 
sections  of  the  third  class  city  act  Avhich  give  the  council  of  the 
city  power  to  legislate,  and  they  cover  every  conceivable  form  of 
thing  that  I  can  imagine,  and  if  there  are  not  enough  come  down 
here  and  amend  it  and  increase  the  power.  Therefore,  what  we  are 
proposing  to  put  into  this  Constitution,  it  seems  to  me,  is  just  what 
faced  the  state  prior  to  1873.  Unless  all  the  cities  are  to  be  legis- 
lated for  in  classes  they  must  be  legislated  for  by  special  legislation, 
because  if  you  cannot  legislate  by*  class  then  you  must  have  your 
legislators  say  that  each  of  the  thirty-five,  and  more,  because  there 
will  be  one  more  in  my  county  in  a  short  time,  shall  be  legislated  for 
separately,  and  you  will  have  special  legislation  for  every  city  in  the 
state,  because  you  cannot  legislate  in  any  other  way.  The  minute 
one  of  the  thirty-five  third  class  cities  drops  out  of  the  classification 
and  sets  up  its  own  government  you  will  have  to  legislate  for  that 
particular  city,  although  legislation  may  be  general  for  the  other 
thirty-four,  and  as  each  one  drops  out  the  special  legislation  becomes 
more  and  more  special  and  finally  it  becomes  legislation  for  each 
individual  community.  There  might  be  hundreds  of  boroughs  who 
might  refuse  under  the  last  clause  of  the  amendment  to  accept  the 
legislation  that  the  legislature  lays  down  generally  for  them ;  each 
one  would  become  a  special  class  and  would  have  to  be  legislated  for 
specially.  So  it  would  go  with  townships  of  the  first  class.  If  the 
principle  is  right,  then  the  legislature  would  be  legislating  in  terms 
for  Lower  Merion,  in  terms  for  boroughs  in  Indiana  county,  in  terms 
for  the  city  of  Erie,  and  for  the  boroughs  of  Erie  county,  and  we 
would  be  right  back  to  the  special  legislation  that  led  to  the  Con- 
stitution of  1873  because  of  this  abuse.  Now  that  is  the  thing  that 
w^e  have  to  guard  against  by  extending  the  classes  in  the  amendment 
which  we  have  already  adopted  naming  seven  classes  of  cities.  My 
friend  from  Erie,  for  whose  fine  mind  and  clarity  of  statement  in  the 
discussions  that  have  gone  on  in  this  commission  I  have  a  respect 
that  is  very  high,  I  do  not  want  to  see  him  go  out  and  flock  with 
Toledo  and  Buffalo,  but  I  want  to  see  him  stay  here  and  flock  with 
down  in  Chester  and  with  the  other  third  class  cities  of  the  state 
and  become  a  still  closer  partner.  That  is  why  I  am  opposed  to  the 
pending  resolution. 

Mr.  FISHER.  Mr.  Chairman:  May  I  ask  Mr.  English  the  mean- 
ing of  the  provision  in  the  latter  part  of  the  section  where  the 
language  is  that  "laws  also  may  be  enacted  affecting  the  organiza- 
tion and  government  of  cities  and  'borough?)  which  shall  become  effec- 
tive in  any  city  or  borough  only  when  submitted  to  the  electors 
thereof,  and  approved  by  a  majority  of  those  voting  thereon?"  Do 
I  understand  that  this  is  to  give  the  imunicipality  the  power  to 
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say  whether  or  not  they  shall  be  subject  to  the  provisions  of  the 
general  law  ? 

Mr.  ENGLISH.  That,  Mr.  Chairman,  is  not  my  understanding  of 
the  provision  at  all.  Both  sentences  of  the  section  must  be  read  to- 
gether. In  the  first  instance  it  is  up  to  the  legislature  to  determine, 
subject  to  whatever  regulations  it  may  see  lit  to  impose,  the  kind 
of  local  powers  that  may  be  conferred  upon  the  municipality.  The 
second  section,  or  the  second  sentence,  merely  is  intended  to  say  that 
after  the  legislature  has  defined  the  powers  and  conferred  them  upon 
the  municipality  then  those  powers  cannot  be  taken  away  without  the 
consent  of  the  majority  of  the  people. 

Mr.  THORPE.  Mr.'  Chairman:  Jn  addition  to  the  powerful  de- 
fense made  by  the  Attorney  General,  and  not  to  trespass  upon  the 
patience  of  the  Commission,  permit  me  to  call  attention  to  the  very 
great  peril  that  lies  in  this  law.  In  the  last  fifteen  years  it  has 
become  the  fashion  to  educate  young  people  that  home  rule  is  the 
thing.  I  call  your  attention  to  that,  Mr.  Chairman,  because  it  is  uni- 
versal throughout  the  Union,  in  so  far  as  I  can  judge  from  the  cur- 
riculum of  the  universities  and  colleges  and  techuical  law  schools. 
Now,  Mr.  Chairman,  uniformity  has  made  us  what  we  are.  not  di- 
versity, and  I  think  that  is  the  gist  of  it,  uniformity  and  not  diversity. 
You  know  as  well  as  I  that  every  little  locality  thinks  that  the  axi.s 
of  the  earth  sticks  right  up  through  it,  and  if  you  will  let  every  little 
locality  vote  upon  these  questions  you  will  have  such  a  crazy-quilt 
as  you  have  never  seen  before.  I  do  not  believe  in  home  rule.  I 
did,  but  I  got  over  it.  I  do  not  believe  it  is  worth  while.  I  believe  it 
is  just  a  phase  of  popular  fancy.  It  is  a  matter  something  like  pro- 
hibition, and  it  is  going  to  iiave  its  day.  I  think  that  we  are  going 
to  make  a  very  great  mistake  if  we  are  going  to  allow  every  little 
community,  whe^ther  it  is  as  big  as  the  dear  olcl  city  of  Erie  or  as 
small  as  any  of  the  little  townships,  to  change  and  make  their  own 
laws  and  ignore  the  central  legislative  body.  And  so  it  is,  Mr.  Chair- 
man, to  free  my  mind,  as  a  member  of  the  Commission,  to  say  that  I 
cannot  vote  for  home  rule. 

On  the  question  recurring,     ^  ' 

Will  the  Committee  adopt  the  section? 

It  was  not  adopted. 

NEW  ARTICLE,  SECTION  19-A. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  19-A  of  the  proposed  new  article  of  the  Constitution,  the 
report  of  the  special  committee  ofl*  local  government  being  that  the 
section  shall  read  as  follows : 

The  Secretary  read  the  proposed  section  as  follows: 

Section  19-A.  The  general  assembly  may  by  law  regulate  or  restrict  or  ni-iy  au- 
thorize any  municipality  to  regulate  or  restrict  advertising  on  public  ways  in  liublic 
places  and  on  private  property  within  public  view.  .  i 

On  the  question,  i 
Will  the  Committee  adopt  the  report? 

Mr.  REED.   Mr.  Chairman:  Is  not  the  legislature  given  that  power 
now  ? 

Mr.  ENGLISH.    Mr.  Chairman :  I  think  the  question  might  arise  • 
that  the  supreme  court  miglit  liold  that  under  the  police  poAver  of 
id 
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Pennsylvania,  within  the  meaning  of  the  Constitntion,  the  legisla- 
ture would  not  have  that  power,  and  therefore,  in  order  to  put  that 
particular  question  beyond  controversy,  it  might  be  well  to  incor- 
porate specifically  this  ])ower  in  the  Constitution  itself. 

On  the  question  recurring, 

Will  the  Committee  adopt  the  report? 

It  was  not  adopted. 

ARTICLE  XVlll,  SECTION  1. 

The  CHAIRMAN.  The  next  section  in  order  for  consideration  is 
section  1  of  article  XVIII  of  the  (constitution,  the  report  of  Com- 
mittee No.  5  being  that  it  be  adopted  without  change. 

The  Secretary  read  the  section  as  follows: 

Section  1.  Any  amendment  or  amendments  vo  this  Constitution  may  be  proposed 
in  tlie  Senate  or  House  of  Reiiresentatives  ;  and,  if  the  same  shall  be  agreed  to  by 
a  majority  of  tlie  members  elected  to  each  House,  such  proposed  amendment  or 
umemlments  shall  be  entered  on  their  journals  with  the  yeas  and  nays  taken  thereon, 
and  the  Secretary  of  the  Cf)mmonwealth  shall  cause  the  same  to  be  publi.shed  three 
months  before  the  next  u;eneral  election,  in  at  least  two  newspapers  in  every  county 
iir  which  such  newspapers  shall  be  published  :  and  if  in  the  general  assembly  next 
afterwards  chosen,  sucli  proposed  amendment  or  amendments  shall  be  agreed  to  by  a 
majority  of  the  members  elected  to  each  House,  the  Secretary  of  the  Commonwealth 
shall  cause  the  same  again  to  be  published  in  the  manner  aforesaid  ;  and  such  pro- 
posed amenihuent  or  amendments  shall  be  submitted  to  the  qualified  electors  of  the 
state  in  such  manner  and  at  such  time^  at  least  three  months  after  being  so  agreed 
to  by  the  two  Houses,  as  tlie  ;;eneral  a.?sembly  shall  pi'escribe  ;  and,  if  such  amend- 
ment or  amen(hnents  sliall  lie  ap])roved  by  a  majority  of  those  \'oting  thereon,  such 
amendment  or  amendments  shall  become  a  part  of  the  Constitution  ;  but  no  amend- 
ment or  amendments  shall  be  submitted  oftener  than  once  in  five  years.  When  two 
or  more  amendments  shall  be  submitted  they  shall  be  voted  upon  separately. 

On  the  question, 

Will  tlie  Committee  adopt  the  report? 

FUTURE  AMENDMENTS. 

Mr.  SCHAFFER.  Mr.  Chairman:  Is  that  the  question  relating 
to  amendments? 

Mr.  ENGLISH.  Mr.  Chairman:  As  I  understand  it,  we  are  now 
discus.sing  the  report  of  the  Committee  so  far  as  it  relates  to  con- 
stitutional amendments. 

The  CHAIRMAN.   That  is  correct. 

Mr.  GORDON.  Air.  Chairman:  I  think  tliis  section  ought  to  be 
changed,  and  I  t]iink  amendments  ought  to  be  easier  than  they  are, 
but  it  is  too  late  to  discuss  the  matter  at  this  time  and  I  think  it  can 
very  Avell  go  over  to  a  later  meeting  of  the  Commission. 

Mr.  ENGLISH.  Mr.  Chairman:  May  I  say  that  the  committee 
reported  it  v.-ithout  any  special  consideration,  simplj'-  to  put  it  up  on 
the  calendar  so  that  it  may  lend  itself  to  any  suggestion  which  any 
member  might  see  tit  to  make? 

On  the  question  recurring. 

Will  the  Committee  adopt  the  report? 

It  was  adopted.  - 
MR.  SCHAFFER  IN  THE  CHAIR. 
ARTICLE  V,  SECTION  12. 

The  CHAIRMAN.  The  Chair  desires  to  offer  the  following  as  a 
substitute  in  lieu  of  the  substitute  offered  by  him  tliis  morning  in 
(trder  tliat  it  maj  be  in  accord  ^yith  the  amendTnents  mnde  to  it. 
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The  Secretaiy  read  the  substitute  as  follows: 

Seetiou  12.  The  general  as.senibly  shall  provide  for  tlic  division  of  the  county  of 
Philadelphia  into  eigliteen  numbered  districts  of  compact  territory,  as  nearly  equal 
in  population  as  shall  be  possible.  After  eacli  United  States  decennial  census  the 
court  of  common  pleas  may  change  the  boundaries  of  any  districts  and  may  create 
new  districts,  the  number  of  ^vhich,  however,  togetlier  with  tlie  di.stricts  in  existence, 
shall  never  exceed  more  than  one  for  each  one  hundred  tiiousand  of  population  of  said 
county. 

A  court  not  of  record  of  police  and  civil  causes,  to  be  known  as  a  district  pi'ace 
court,  and  with  jurisdiction  not  exceeding  three  hundred  dollars,  is  hereby  established 
in  each  of  such  districts,  to  be  composed  of  one  judge  learned  in  the  law  and  \vho 
sliall  be  known  as  a  district  peace  judge.  Such  court  shall  have  such  civil  and  crim- 
inal jurisdiction  as  is  from  time  to  time  exercised  by  justices  of  tlie  peace.  The  gen- 
eral assembly  may  change  their  powers  and  jurisdiction,  but  no  law  shall  "be  passed 
increasing  the  amount  of  their  civil  jurisdiction  oi'  imposing  on  them  political  duties. 
It  shall  also  regulate  the  costs  of  proceedings  in  such  courts  and  shall  proviile  for  the 
relief  of  persons  who  by  reason  of  poverty  are  unable  to  pay  such  costs.  Rules  of 
practice  and  procedure  shall  be  prescribed  by  the  court  of  common  pleas  of  Phila- 
delphia county. 

Judges  shall  be  chosen  at  a  municipal  election  by  the  qualified  electors  of  the  re- 
sjjective  districts  and  shall  hold  office  for  a  term  of  six  years  from  the  first  Monday 
of  January  next  ensuing,  if  they  shall  so  long  behave  themselves  well.  Such  judges 
shall  have  been  inhabitants  of  their  respective  districts  two  years  next  before  their 
election  (unless  absent  on  the  public  business  of  the  United  States  or  of  tliis  state), 
and  shall  reside  in  th.eir  respective  districts  during  their  terms  of  office.  They  shall 
be  removed  from  office  for  reasonable  cause  by  the  court  of  common  pleas  of  the 
county  and  upon  petition  signed  by  at  least  five  hundred  inhabitants  of  the  proper 
district  or  in  the  manner  prescribed  by  article  VI  of  this  Constitution. 

Vacancies  in  the  office  of  district  peace  judge  shall  bi  filh^l  by  the  Governor. 

The  said  judges  shall  receive  a  salary  for  all  services  rendered  in  any  judicial  pro- 
ceeding, which  shall  be  in  lieu  of  all  other  compensation,  and  which  shall  be  fixecl  by 
law  and  paid  by  the  county.  All  fees  received  for  any  such  service  shall  be  paid  into 
the  county  treasury  for  the  use  of  the  county. 

Magistrates  now  in  office  shall  serve  out  their  unexpired  terms,  after  which  time 
the  office  of  magistrate  and  magistrates'  courts  in  Philadelphia  are  hereby  abolished. 

The  general  assembly  shall,  upon  the  adoption  of  this  Constitution,  miaet  such 
laws  and  may  be  necessary  to  fully  carry  into  efiiect  the  several  provisions  of  this 
section. 

On  the  question, 

Will  the  Committee  adopt  the  substitute? 

DISTRICT  PSACE  COUETS  IN  PHILADELPHLA.. 

Mr.  Gordons".  Mr.  chairman:  I  have  a  suggestion  to  section  12. 
I  suggest  the  following  change  in  section  12:  As  it  reads  now,  it  is 
"The  general  assembly  shall  provide  for  the  division  of  the  county  of 
Philadelphia,"  and  I  suggest  that  that  be  changed,  "The  general  as- 
sembly shall  divide  the  county  of  Philadelphia,"  so  that  they  shall  in 
the'  first  instance  make  the  division.  1  also  suggest  the  following 
changes  in  the  clause  with  respect  to  the  removal  of  district  peace 
judges  in  Philadelphia  by  the  common  pleas  court:  As  it  is  intro- 
duced now,  it  is,  "They  shall  be  removed  from  office  for  T-easonable 
cause  by  the  court  of  common  pleas  of  the  county  upon  petition 
signed  by  at  least  five  hundred  inhabitants."  1  suggest  this  change, 
the  insertion  of  the  word  "found"  after  the  word  "cause,"  and  the 
insertion  after  the  word  "county"  the  words  "after  hearing,"  and 
the  insertion  after  the  word  "petition"  the  words  "setting  forth 
said  cause,"  so  that  the  clause  will  read,  "They  shall  be  removed  from 
office  for  reasonable  cause  found  by  the  court  of  common  ])leas  of  the 
county  after  hearing  and  upon  petition  setting  forth  said  cause 
signed  by  at  least  five  hundred  inhabitants."  The  other  suggestion 
which  I  was  going  to  make,  I  presume  I  shall  not  make  in  view  of 
what  one  of  the  deputy  attorneys  general  in  conversation  has  said  to 
me;  the  clause  reads,  "said  judges  sliall  receive  a  salary  for  all  ser- 
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vices  rendered  iu  any  judicial  proceeding,  whicli  shall  be  in  lieu  of  all 
other  compensation."  1  intended  to  leave  out  the  words  "in  any 
judicial  proceedings"  and  change  it  so  as  to  read  that  "said  judges 
shall  receive  a  fixed  salary,"  but  1  am  told  that  magistrates  and  those 
judges  of  the  courts  in  the  county  of  Philadelphia  take  acknowledg- 
ments and  do  certain  other  ministeiial  acts  for  which  fees  are  re- 
ceived, which  are  their  personal  emoluments,  and  I  am  informed  that 
as  to  the  country  at  least  these  emoluments  ought  to  be  permitted. 
That  being  so,  I  suggest  no  fui'ther  change  in  this  article. 

The  CHAIRMAN.    The  Chair  accepts  the  amendments. 

For  the  information  of  the  Committee  the  Secretary  will  read  the 
section  as  amended. 

The  Secretary  read  the  section  as  follows: 

Section  12.  The  general  assembly  shall  divide  the  county  of  Philadelphja  into 
eighteen  numbered  districts  of  compact  territory,  as  nearly  equal  in  ijopuhftion  as 
shall  be  possible.  After  each  United  States  decennial  census  the  court  of  common 
pleas  may  change  the  boundaries  of  any  districts  and  may  create  new  districts,  the 
number  of  which,  however,  together  with  the  districts  in  existence,  shall  never  ex- 
ceed more  than  one  for  each  one  hundred  thousand  of  population  of  said  county. 

A  court  not  of  record  of  police  and  civil  causes,  to  be  known  as  a  district  peace 
court,  and  with  jurisdiction  not  exceeding  three  hundred  dollars,  is  hereby  established 
in  each  of  such  districts,  to  be  composed  of  one  judge  learned  in  the  law  and  who 
shall  be  known  as  a  district  peace  judge.  Such  court  shall  have  such  civil  and 
criminal  jurisdiction  as  is  from  time  to  time  exeucised  by  justices  of  the  peace.  The 
general  assembly  may  change  their  powers  and  jurisdiction,  but  no  law  shall  be 
passed  increasing  the  amount  of  their  civil  jurisdiction  or  imposing  on  them  political 
duties.  It  shall  also  regulate  the  costs  of  proceedings  in  such  courts  and  shall  pro- 
\  ide  for  the  relief  of  perscms  who  by  reason  of  poverty  are  unable  to  pay  such  costs. 
Rules  of  pi-actice  and  procedure  shall  be  prescribed  by  the  court  of  common  pleas  of 
I'hiladelphia  county. 

Judges  shall  be  chosen  at  a  municipal  election  by  the  qualified  electors  of  the  re- 
spccti-\'e  districts  and  shall  hold  office  for  a  term  of  six  years  from  the  first  Monday 
of  January  next  ensuing,  if  they  shall  so  long  behave  themselves  well.  Such  judges 
shall  ha\'e  been  inhabitants  of  their  respective  diatriets  two  years  next  before  their 
election  (unless  absent  on  the  public  business  of  the  United  States  or  of  this  state), 
and  shall  reside  in  their  respective  districts  during  their  terms  of  oihce.  They  shall 
be  removed  from  ofhce  for  reasonable  cause  found  by  the  court  of  common,  pleas  of 
the  county  after  hearing  and  upon  petition  setting  forth  said  cause  signed  by  at  least 
ii\c  hundred  inhabitants  of  the  proper  district  or  in  the  manner  prescribed  by  article 
VI  of  this  Constitution. 

Vacancies  in  the  office  of  district  peace  judges  shall  be  filled  by  the  Governor. 

The  said  judg(?s  shall  receive  a  salary  for  all  services  rendered  in  any  judicial 
proceeding,  whicli  shall  be  in  lieu  of  all  other  compensation,  and  which  shall  be  fixed 
by  law  and  paid  by  the  county.  All  fees  recei\'ed  for  any  such  services  shall  be  paid 
into  the  county  treasury  for  the  use  of  the  county. 

Magistrates  now  in  office  sliall  ser^e  out  their  unexpired  terms,  after  which  time 
the  office  of  magistrates  and  magistrates'  courts  in  I'hiladelphia  are  herey  abolished. 

The  general  assembly  shall,  upon  the  adoption  of  this  Constittuiou,  enact  such 
laws  as  may  be  necessary  to  fully  carry  into  effect  the  several  provisions  of  this 
section. 

On  the  question. 

Will  the  Committee  adopt  the  substitute  as  amended  ? 
It  was  adopted. 

The  CHAIRMAN.  The  Chair  is  informed  by  the  Secretary  that 
all  matters  on  the  calendar  have  been  disposed  of  and  that  all  the 
sections  of  the  old  Constitution  have  been  acted  upon  by  the  Commit- 
tee of  the  Whole. 

COMMITTEE  OF  THE  WHOLE  RISES. 

Tlie  Committee  of  the  Wliole  tlien  rose  and  the  Chairman  reported 
the  tentative  draft  of  the  Constitution,  in  accordance  with  the  in- 
structions of  the  Committee  of  the  Whole,  ^y'lth  the  recommendation 
that  it  be  printed  in  the  Appendix. 
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The  CHAIRMAN.  In  accordance  with  the  recoiniuendation  of  the 
Committee  of  the  Wliole,  the  tentative  draft  of  the  Constitution  Avill 
be  printed  in  the  Appendix. 

ADJOURNMENT. 

Mr.  FISHER.  Mr.  Chairman:  I  move  that  the  Commission  do  now 
adjourn  until  11.30  o'clock  A.  M.,  Tuesday,  April  6,  1920. 

Mr.  ALTER.    Mr.  Chairman:  I  second  the  motion. 

Whereupon,  at  5.40  o'clock  P.  M.,  the  Commission  adjourned  until 
11.30  o'clock  Tuesday  morning,  Apiil  6,  1920. 
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